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2.0 DEQ’S RESPONSIBILITIES AND PURPOSE OF WRITTEN FINDINGS 

2.1 RESPONSIBILITIES 
DEQ is responsible for administrating the Montana Strip and Underground Mine Reclamation Act 
(MSUMRA) (82-4-201 et seq., MCA) and the implementing rules (Administrative Rules of Montana 
(ARM) 17.24.301-1309) adopted under MSUMRA. The permitting decision before DEQ is to make a 
decision regarding the AM6 application under its MSUMRA authority. 
 
In addition, DEQ has the responsibility of fulfilling the requirements of the Montana Environmental 
Policy Act (MEPA) (Section 75-1-101, et seq., MCA) MEPA requires an environmental review of actions 
taken by the State of Montana that may significantly affect the quality of the human environment. The 
intent of the environmental review is to inform the public and public officials of the anticipated impacts 
in Montana associated with this state action. This environmental review, culminating in the issuance of 
the Final Environmental Assessment on July 31, 2026, was conducted to fulfill the requirements of 
MEPA.  
 
DEQ’s need for the action, under MEPA, was to analyze the potential environmental impacts from the 
project in order to make a more fully informed decision prior to approval or disapproval of the 
Application. Section 75-1-102, MCA. In accordance with 75-1-201(4)(a), MCA, DEQ cannot impose 
measures on any permit, in this case, the surface mine permit, as part of the MEPA review process. 
However, nothing prevents NTEC and DEQ from mutually developing measures that may, at the request 
of the applicant, be incorporated into a permit or other authority to act. Section 75-1-201(4)(b), MCA.  
 
2.2 WRITTEN FINDINGS AND NOTICE OF DECISION 
The purpose of this document is to set forth DEQ’s decision on NTEC’s AM6 Application and the reason 
for the DEQ decision. The Written Findings summarizes information from DEQ’s MEPA assessment, 
documents DEQ’s MSUMRA permitting decision, the reason for the decision, and the special conditions 
surrounding the decision or its implementation. The decision is based on information provided by NTEC 
in its AM6 Application, the Environmental Assessment conducted via MEPA, the Written Findings, and 
the Cumulative Hydrologic Impact Assessment (CHIA). The CHIA includes an analysis of impacts on the 
hydrologic balance and an assessment of the Probable Hydrologic Consequences of the proposed 
project. 
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3.0 MSUMRA WRITTEN FINDINGS 

3.1 GENERAL INFORMATION 
 
Applicant  Navajo Transitional Energy Company, LLC 

(NTEC) 
Name of Mine  Spring Creek Coal Mine 
MSHA Number  24-01457 
Surface Mine Permit Number C1979012 
Type of Mine  Surface 
Type of Application  Amendment AM6 
Proposed Increase in Permit Area (acres)  520 
Total proposed permit area (acres)  14,037 
Anticipated Additional Production (tons) 39.4 million  

  
3.2 APPLICATION REVIEW TIMELINE 
 

May 14, 2025 Application for Amendment AM6 (AM6) is received 
July 2, 2025 DEQ issued a First Round Completeness Deficiency Letter 
August 27, 2025 DEQ received NTEC’s response to the First Round Completeness 

Deficiency Letter 
September 25, 2025 DEQ issued a Second Round Completeness Deficiency Letter 
October 3, 2025 DEQ received NTEC’s response to the Second Round Completeness 

Deficiency Letter 
November 5, 2025 DEQ issued Completeness Determination, issued the Notice of 

Application, began accepting public comments on AM6 Application 
Completeness and the Draft Environmental Assessment 

December 12, 2025 DEQ received an agency comment for the Completeness 
Determination 

December 30, 2025 
January 2, 2026 

DEQ received public comments for the Draft Environmental 
Assessment 

January 1, 2026 DEQ received the affidavit of publication from NTEC. The Public 
Notice was published in the Sheridan Press on November 6, 13, 20, 
and 26, 2025 and Big Horn County News on November 12, 19, 26 
and December 3, 2025 

January 2, 2026 Public comment period ended for AM6 Application Completeness 
and Draft Environmental Assessment 

January 6, 2026 DEQ issued First Round Acceptability Deficiency Letter 
January 16, 2026 DEQ received NTEC’s response to the First Round Acceptability 

Deficiency Letter 
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February 20, 2026 DEQ issued a Second Round Acceptability Deficiency Letter 
June 15, 2026 DEQ received NTEC’s response to the Second Round Acceptability 

Deficiency Letter 
June 17, 2026 DEQ issued an Acceptability Determination. DEQ issued Notice of 

Acceptability to Big Horn County News to be published on June 24 
and July 1, 2026, and opened the Acceptability comment period 

June 24 and July 1, 
2026  

Notice of Acceptability published in the Big Horn County News 

July 13, 2026 Public comment period ended for AM6 Application Acceptability 
Determination  

July 13, 2026 DEQ received public comments for the AM6 Application 
Acceptability Determination 

July 31, 2026 DEQ notified the Board of Environmental Review that DEQ was 
unable to issue a decision by July 31, 2026 

August 17, 2026 DEQ issued the Written Findings, Notice of Decision, and Final 
Environmental Assessment 

 
3.3 FINDINGS 
1. DEQ found that the NTEC AM6 application, submitted on May 14, 2025, and revised through 

June 15, 2026, is complete and accurate, and NTEC has complied with Montana's regulatory 
program. See ARM 17.24.405(6)(a)). 

 
2. NTEC has demonstrated that reclamation, as required by MSUMRA and implementing rules, can 

be accomplished under the proposed reclamation plan. See ARM 17.24.405(6)(a); ARM 
17.24.313. 

 
3. The NTEC AM6 application area is not located: 

a. within an area under study or administrative proceedings under a petition to be designated as 
unsuitable for strip or underground coal mining operations.  See 82-4-227(9), MCA and ARM 
17.24.405(6)(b)); 

b. within an area designated unsuitable for strip or underground coal mining operations pursuant 
to 82-4-227(9), MCA;   

c. on any lands  within the boundaries of units of the national park system, the national wildlife 
refuge system, the national wilderness preservation system, the national system of trails, the 
wild and scenic rivers system, including study rivers designated under section 5(a) of the Wild 
and Scenic Rivers Act or study rivers or study river corridors established in any guidelines issued 
under that act, or national recreation areas designated by an act of congress, or  on any federal 
lands within national forests. See Section 82-4-227(13), MCA; 

d. on any lands upon which mining would adversely impact any publicly owned park or place 
included in the National Register of Historic Places. See ARM 17.24.1131 and ARM 17.24.1137);  

e. where the operation will constitute a hazard to a dwelling, public building, school, church, 
cemetery, commercial or institutional building, public road, stream, lake, or other public 
property (see 82-4-227(7), MCA) except as conditioned below; 

f. within 300 feet of any occupied dwelling (see 82-4-227(7)(a), MCA); 
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g. within 300 feet of any public building, church, school, community or institutional building, or 
public park (see 82-4-227(7)(b), MCA); 

h. within 100 feet of a cemetery (see 82-4-227(7)(c), MCA); or 
i. within 100 feet of the outside right-of-way line of a public road (see 82-4-227(7)(d), MCA). 

 
4. NTEC has obtained all surface and mineral rights to conduct mining and reclamation operations 

authorized under the AM6 application area.   
 
5. DEQ has made an assessment of the cumulative hydrologic impacts of all anticipated coal mining 

on the hydrologic balance within the cumulative impact area.  See Attachment 1 which is 
incorporated into these findings by reference.  In that assessment, DEQ has determined that this 
application will not result in material damage to the hydrologic balance outside the permit area. 
See Section 82-4-227(3), MCA. 

 
6. NTEC has paid all reclamation fees from previous and existing operations as required by 30 CFR 

Chapter VII, Subchapter R, as verified through the Applicant Violator System (AVS check of 
August 3, 2026) (see ARM 17.24.405(6)(d)). 

 
7. The proposed application is not likely to jeopardize the continued existence of threatened or 

endangered species or result in the destruction or adverse modification of their critical habitats, 
as determined under the Endangered Species Act of 1973 (16 U.S.C. 1531 et seq.) ARM 
17.24.751; Sec. 6, Unique, Endangered, Fragile or Limited Environmental Resources of the Final 
EA) (referencing memorandum of December 19, 2025, from the United States Fish and Wildlife 
Service). 

 
8. NTEC has obtained or applied for required air quality and water quality permits (see 82-4-231(2), 

MCA and ARM 17.24.405(6)(g)).  
 
9. There are no pending MSUMRA violations for NTEC at the Spring Creek Coal Mine.  No other 

strip- or underground-coal-mining operation that is owned or controlled by NTEC or by any 
person who owns or controls the applicant is currently in violation of Public Law 95-87, as 
amended, any state law required by Public Law 95-87, as amended, or any law, rule, or 
regulation of the United States or of any department or agency in the United States pertaining 
to air or water environmental protection, the department may not issue a strip- or 
underground-coal-mining permit or amendment, other than an incidental boundary revision, 
until the applicant submits proof that the violation has been corrected or is in the process of 
being corrected to the satisfaction of the administering agency (see 82-4-227(11), MCA and ARM 
17.24.405(6)(h)) (AVS check of August 3, 2026). 

 
10. Records of DEQ and OSMRE show that NTEC does not own or control any strip- or underground-

coal-mining operation that has demonstrated a pattern of willful violations of Public Law 95-87, 
as amended, or any state law required by Public Law 95-87, as amended, when the nature and 
duration of the violations and resulting irreparable damage to the environment indicate an 
intent not to comply with the provisions of MSUMRA (see 82-4-227(12), MCA) (AVS check of 
August 3, 2026). 
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11. NTEC is in compliance with all applicable federal and state cultural resource requirements, 
including ARM 17.24.318, ARM 17.24.1131, and ARM 17.24.1137 (see ARM 17.24.405(6)(f)). 

 
12. The required bond for the Spring Creek Coal Mine permit is $181,816,800.  The bond amount 

was assessed as part of the DEQ review of the AM6 application. Approval of AM6 allows for 
mining in the proposed areas, though annual bond calculations with associated projected 
disturbances must be submitted and approved by the department before any future mining can 
occur. Therefore, additional bond is not required with the approval of AM6.  

 

3.4 PRIVATE PROPERTY TAKINGS  
The 1995 Montana state legislature passed House Bill (HB) 311, which requires a state agency to prepare 
an assessment of whether a proposed agency action will result in a taking of private property.  DEQ 
prepared the assessment which concludes that the action approval of the AM6 application does not 
result in the taking of private property.  The Private Property Takings Assessment is attached to these 
Written Findings as Attachment 2.    
 

3.5 MSUMRA NOTICE OF DECISION 
Based on the information found in NTEC’s AM6 Application and these findings, DEQ hereby approves the 
application as revised through June 15, 2026, and DEQ grants the permit subject to the condition(s) / 
modification(s) shown in Section 3.6 of this document. 
 

3.6 CONDITIONS/MODIFICATIONS 
In accordance with ARM 17.24.413 DEQ is issuing the permit with the following conditions:  
 
ARM 17.24.312(1)(d)(ii) In accordance with the June 12, 2026, Montana Sage Grouse Habitat 
Consultation Letter and Mitigation Plan, disturbance is prohibited in the No Surface Occupancy area (see 
Figure 2). This area may be disturbed only upon written agreement from the Montana Sage Grouse 
Habitat Conservation Program. Additionally, NTEC must pay $57,060.18 to the State of Montana Sage 
Grouse Stewardship Account prior to any disturbance approved with amendment AM6. NTEC must also 
pay a compensatory mitigation obligation of $1,707,353.05 to be deposited in the Montana Sage Grouse 
Stewardship Fund (see MCA 76-22-111(1)(a)(ii)) prior to the construction of the haul road approved in 
amendment AM5.  
 
ARM 17.24.304(1)(b); ARM 17.24.518(1): All Eligible or Undetermined sites proposed to be disturbed by 
AM6 must be avoided with at least a 100-foot buffer until the Montana State Historic Preservation 
Office (SHPO) concurs with site eligibility and any sites found to be Eligible are properly mitigated (see  
Figure 2). 
 
The two exclusion areas combined total 319 acres. The perimeter of the exclusion area must be marked 
in accordance with ARM 17.24.524(4) within 60 days of approval of this amendment.  
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Figure 2: No Disturbance Areas.
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3.7 RESPONSES TO PUBLIC COMMENTS  
See Attachment 3 for Responses to Public Comments received on DEQ’s Acceptability determination. 
 
3.8 APPEAL OF DEQ’S MEPA DECISION 
Any action or proceeding challenging a final agency decision alleging failure by DEQ to comply with 
MEPA or inadequate compliance with a MEPA requirement must be brought in state district court or in 
federal court, as appropriate, within 60 days after issuance of the Written Findings pursuant to Section 
75-1-201(5)(a)(ii), MCA. 

 
3.9 APPEAL OF DEQ’S MSUMRA DECISION  
In accordance with 82-4-206, MCA, and 82-4-231, MCA, an applicant, permittee, or person with an 
interest that is or may be adversely affected by DEQ’s decision under MSUMRA may request a hearing 
before the Board of Environmental Review (Board) by submitting a written request stating the reason 
for the request within 30 days after DEQ’s decision. 

 
3.10  ADDITIONAL INFORMATION 
The Final EA and electronic copies of this Written Findings can be downloaded as PDFs from DEQ’s 
webpage:  https://deq.mt.gov/mining/Programs/coal. For additional information regarding the Final 
EA or to request an electronic version of the Final EA, please contact the DEQ Coal Mining Section, DEQ 
Mining Bureau, DEQ, PO Box 200901, Helena, MT 59620-0901. 
  

https://deq.mt.gov/mining/Programs/coal
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4.0 APPROVAL 

This Written Findings and Notice of Decision is effective on signature. 
 

        August 17, 2026 
 
Eric Dahlgren 
Mining Bureau Chief 
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Attachment 2 


PRIVATE PROPERTY ASSESSMENT ACT (PPAA) CHECKLIST 


DOES THE PROPOSED AGENCY ACTION HAVE TAKINGS IMPLICATIONS UNDER THE 
PPAA? 


YES NO 


X 1. Does the action pertain to land or water management or environmental regulation affecting private real
property or water rights?


X 2. Does the action result in either a permanent or indefinite physical occupation of private property?


X 3. Does the action deprive the owner of all economically viable uses of the property?


X 4. Does the action deny a fundamental attribute of ownership?


X 5. Does the action require a property owner to dedicate a portion of property or to grant an easement?  (If
answer is NO, skip questions 5a and 5b and continue with question 6.)


5a. Is there a reasonable, specific connection between the government requirement and legitimate state 
interests? 


5b. Is the government requirement roughly proportional to the impact of the proposed use of the property? 


X 6. Does the action have a severe impact on the value of the property?


X 7. Does the action damage the property by causing some physical disturbance with respect to the property
in excess of that sustained by the public generally?  (If the answer is NO, skip questions 7a-7c)


7a. Is the impact of government action direct, peculiar, and significant? 


7b. Has the government action resulted in the property becoming practically inaccessible, waterlogged, or 
flooded? 


7c. Has the government action diminished property values by more than 30% and necessitated the 
physical taking of adjacent property or property across a public way from the property in question? 


Taking or damaging implications exist if YES is checked in response to question 1 and also to any one or more of 
the following questions: 2, 3, 4, 6, 7a, 7b, 7c; or if NO is checked in response to questions 5a or 5b. 


If taking or damaging implications exist, the agency must comply with § 5 of the Private Property Assessment Act, 
to include the preparation of a taking or damaging impact assessment.  Normally, the preparation of an impact 
assessment will require consultation with agency legal staff. 








Commenter Category # Comment Response 


Navajo 
Transitional 
Energy 


MEPA NTEC-1 Page 8, Table 6, suggest adding the acres regraded/reclaimed from Table 1 of the Annual 
Mining Report to accompany the total acres of disturbance. Also suggest revising the 
statement of when the proposed additional mining would occur. Plate 5 of the AM6 
application shows coal recovery within the additional cuts to occur in 2027 in Pit 2, 2030-
2034 in Pit 1, and 2035-2039 in Pit 4. 


The portion of Table 2 (commenter described this as Table 6) of the Environmental Assessment (EA) 
focuses on numeric details of the currently approved permit that would change with the proposed 
amendment. Therefore, this table focuses on permit acreage, disturbance acreage, and the proposed 
mining acreage/tonnage and does not include acres currently reclaimed. Instead, the Cumulative 
Impact Considerations – Present Actions portion of Table 2 was changed to add reclamation details. 
DEQ added information from their authoritative GIS layer of approved bond release acres under 
Present Actions in Table 2. 


 


The statement regarding when proposed mining under AM6 would begin has been corrected in Table 2. 


Navajo 
Transitional 
Energy 


MEPA NTEC-2 Page 11, the solid waste discussion should remove the Class III waste designation, as this 
can be misleading. Only items authorized in the mine permit can be disposed of within 
the 
mine. 


DEQ has retained the current language on page 11 of the EA regarding Class III waste, as it is in 
alignment with SCM’s permit document titled Storage and Final Disposal of Garbage and Other Debris 
(filename: ‘507_StoreDisposeGarbage_20150921_MR213.pdf’), which focuses on permit commitments 
under ARM 17.24.507. 


Navajo 
Transitional 
Energy 


MEPA NTEC-3a Page 13, the estimated recoverable tons from MTM-105485 and MTM-094378 is 
approximately 177.1 million tons. 


DEQ has corrected the coal tonnage stated in Table 2 (under Related Future actions) regarding BLM 
lease applications MTM-105485 and MTM-094378. 


Navajo 
Transitional 
Energy 


MEPA NTEC-4 Page 15, the soil stockpile hatch does not match the legend. The AM6 revision does not 
add/authorize the additional cut areas shown in Pit 7. Following the coal along the burn 
line is authorized under the currently approved mine permit coal conservation plan. 


DEQ has corrected the soil stockpile hatch on the legend of Figure 2. 


 


Figure 2 shows approximately 9 acres of new mining in SE Pit 7 because the maps submitted under 
AM6 that show the mine sequence plan (Plate 5) and mine progression (Plate 22) indicate coal cuts that 
extend further east than was previously identified under the previously approved mine sequence plan 
(MR272) and previously approved mine plan under TR1. Although Section 322 (Coal Conservation Plan) 
of SCM’s permit identifies that coal recovery will be maximized by following burn lines in endwalls, the 
updates made to the mine plan/mine progression maps are considered a new permit commitment 
regarding coal cuts. DEQ tracks such permit commitments regarding coal cuts and therefore these 9 
acres are considered a new permit commitment regarding coal mine cuts. These 9 acres are also 
included in the total new mining acreage (318 acres) referenced throughout the EA. 


Navajo 
Transitional 
Energy 


MEPA NTEC-5 Page 24, suggested wording for the last paragraph for clarity. “The mining process 
removes the geologic layers making up aquitards and aquifers, replacing the once 
stratified geology 
with a more uniform mix of spoils.” 


The EA was modified to include the suggested wording. 


Navajo 
Transitional 
Energy 


MEPA NTEC-6 Page 35, in the cumulative impacts paragraph, please consider adding the following for 
clarification. “In 2019, the Greater sage-grouse functional habitat loss anticipated as a 
result of the TR1 revision was calculated to be approximately 615 acres. This was based 
on 977 additional acres of disturbance using a functional acre approach to quantify the 
impacts.” 


The recommended language, along with language clarifying that the functional acre approach used to 
analyze impacts as a part of the TR1 EIS pre-dated the existence of the Montana Sage Grouse 
Conservation’s Program’s habitat quantification tool, were added to the assessment.   


Navajo 
Transitional 
Energy 


MEPA NTEC-7 Page 36, in the avian paragraph, the HRRP was developed and required as part of the coal 
leasing process for Lease by Modification MTM-069782 and Land Use lease MTM-74913. 


The language in the avian paragraph under Section 6 (Unique, Endangered, Fragile, or Limited 
Environmental Resources) was modified to account for this clarification.  


Navajo 
Transitional 
Energy 


MEPA NTEC-8 Page 48, dividing the 39.4 million tons add, by a representative annual production rate of 
13 
million tons would provide a better approximation of the additional mine life added. 


Section 13 of the EA (Quantity and Distribution of Employment) identifies a proposed one-year 
extension of the life of mine (from 2039 to 2040) under the AM6 proposed action because the 
previously approved mine sequence plan (MR272, Plate 5) identified 2039 as the end of life of mine 
and AM6 proposes 2040 as the new life of mine. Although the rate of mining has increased under AM6 







Commenter Category # Comment Response 


when compared to the longterm rate of mining under MR272 and the 39.4 million tons added under 
AM6 will be mined over the course of more than one year, the extension of mining activity, as 
identified by the mine sequence plan (Plate 5) is extending by only one year.  The proposed one-year 
extension of the life of mine, from 2039 to 2040, is consistently and appropriately used in the impact 
analysis throughout this EA.  


Navajo 
Transitional 
Energy 


MEPA NTEC-9 Page 59, under direct impacts, similar to above, the proposed action would add 
approximately 3 years to the current mine life. The paragraph shows 15 years. 


The assumptions made in Section 23 (Greenhouse Gas Assessment) and the related Table 7 were based 
on applicant provided data including provided production estimates for AM6 from 2027 through 2039, 
totaling 13 years of overall coal production. The additional two years include no coal production and 
summarize emissions related to reclamation of the approved amendment.  


Navajo 
Transitional 
Energy 


MEPA NTEC-10 Page 60 and tables 7 - 10. Coal is only leased and mined in order to meet a demand in the 
energy market. Regardless of the source used to produce the energy demanded, 
emissions will be generated. Please consider acknowledging this fact when presenting 
emissions generated from mining and burning the coal. 


The emissions analysis in Section 23 (Greenhouse Gas Assessment) and Tables 7 through 10 discloses 
the direct and reasonably foreseeable emissions attributable to the proposed project, consistent with 
the Department’s obligations under the Montana Environmental Policy Act (MEPA). Project-level 
environmental review documents the environmental effects of the action before the agency— in this 
case, the AM6 mine‑permit amendment and associated lifecycle emissions—as opposed to broader 
energy‑market dynamics or hypothetical substitute supply. While DEQ understands that energy 
demand may be met by different sources with their own emissions profiles, MEPA requires DEQ to 
disclose and evaluate the emissions associated with this proposed action, not to speculate about how 
other markets or resources might respond. The analysis as presented is accurate and appropriate, and 
no modification is warranted. 


Montana 
Fish 
Wildlife and 
Parks 


Completeness MTFWP-
1 


Montana Fish, Wildlife & Parks (FWP) appreciates the ability to comment on the Notice of 
Application for Amendment AM6 for Coal Surface Mining Permit C1979012 for Navajo 
Transitional Energy Company, LLC. FWP is responsible for the conservation and 
management of Montana’s wildlife, including sage-grouse, which this Notice of 
Application has the potential to negatively impact. Loss of habitat and energy 
development are some of the leading causes to declines in sage grouse numbers and 
distribution. The proposed application for Amendment from Navajo Transitional Energy 
Company, LLC, falls within core sage-grouse habitat and is within close proximity to 
currently active sage grouse leks, which could negatively impact sage-grouse within this 
area. 


Please see the response to Comment MTFWP-7. 


Montana 
Fish 
Wildlife and 
Parks 


Completeness MTFWP-
2 


Lek locations and sage-grouse occupancy are used to determine habitat designations for 
management, regulatory frameworks, and to direct conservation measures. The primary 
concern to sage-grouse is loss and fragmentation of their habitat. In Montana, sage-
grouse habitat is categorized into priority habitats of Core, General and Connectivity (as 
required by Montana Executive Order 21-2015). These categories are used to inform 
management plans, and to identify lek buffers and other development restrictions 
surrounding leks. Core habitat contains the highest density of displaying males based on 
lek locations in areas that support the greatest sage-grouse abundance. Maintaining Core 
habitat and the leks within it is important for maintaining sage-grouse distribution in 
Montana and therefore is the highest conservation priority. 


Please see the response to Comment MTFWP-7. 
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Montana 
Fish 
Wildlife and 
Parks 


Completeness MTFWP-
3 


Sage-grouse populations are surveyed annually at their leks to help estimate trend and 
create population estimates. Long-term lek count information is used to categorize 
priority habitats and to determine locations of conservation importance to minimize 
disturbance. 
 
FWP uses the following lek status definitions: 
 
Confirmed Active – Data supports existence of a lek. Supporting data defined as 1 year 
with 2 or more males lekking on site followed by evidence of lekking (Birds – male, female 
or unclassified; -OR- Sign – vegetation trampling, feathers, or droppings) within 10 years 
of that observation. 
 
Confirmed Inactive – A Confirmed Active lek with no evidence of lekking (Birds – male, 
female or unclassified; OR- Sign – vegetation trampling, feathers, or droppings) for the 
last 10 years.  
Requires a minimum of 3 survey years with no evidence of lekking during a 10-year 
period.  
Reinstating Confirmed Active status requires meeting the supporting data requirements. 
 
Confirmed Extirpated – Habitat changes have caused birds to permanently abandon a lek 
(e.g.,  
plowing, urban development, overhead power line) as determined by the biologists 
monitoring the lek. 
 
Never confirmed active – An Unconfirmed lek that was never confirmed active. Requires 3 
or more survey years with no evidence of lekking (Birds – male, female or unclassified; -
OR- Sign – vegetation trampling, feathers, or droppings) over any period of time. 
 
Provisionally Active – Preliminary data supports existence of an active lek. This status can 
only  
apply during the first year of detection. Supporting data defined as 1 observation with 2 
or more males lekking on site AND sign of lekking (vegetation trampling, feather, or 
droppings) or followed by a 2nd observation of 2 or more males lekking within the same 
survey year. 
 
Unconfirmed – Possible lek. Grouse activity documented. Data insufficient to classify as 
Confirmed Active status. 


Please see the response to Comment MTFWP-7. 


Montana 
Fish 
Wildlife and 
Parks 


Completeness MTFWP-
4 


It is important to understand that while lek surveys are a critical tool for the management 
of sage-grouse, there are biases including variable lek attendance by males (temporally, 
daily, seasonally and annually), imperfect detection probability, inter-lek movements, 
variation in observer error, unidentified leks, non-random selection of leks visited each 
year and variable sex ratios. Counts are conducted by FWP and partners at leks 1-3 times 
within a season; however, all leks are not monitored in every year. Annual monitoring of 
leks can be impacted by varying survey conditions, including weather, impassable roads, 
access, and capacity. In addition to annual count biases, sage-grouse population numbers 
oscillate over a period of 8 – 10 years across large scales (Fedy and Doherty 2011). 


Please see the response to Comment MTFWP-7. 
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Research has indicated that in Montana weather patterns, mainly precipitation, is the 
main driver of these oscillations. The past few years of drought are contributing to lower 
sage-grouse populations being observed in parts of the state. Drought conditions reduce 
chick survival by affecting forage and cover. Lower population years around the bottom 
of a sage grouse population cycle can result in leks with little to no attendance, but it is 
common to see grouse return to these leks in subsequent years as populations increase. 


Montana 
Fish 
Wildlife and 
Parks 


Completeness MTFWP-
5 


FWP accounts for annual lek survey biases and long-term trend oscillations into lek status 
definitions by incorporating a minimum number of survey years over a timeframe that is 
biologically significant. This avoids making management decisions based on estimates 
from a single or few years without putting them in the context of the longer timeframe in 
which sage grouse populations cycle. 


Please see the response to Comment MTFWP-7. 


  


Montana 
Fish 
Wildlife and 
Parks 


Completeness MTFWP-
6 


Under FWP lek status definitions, for a lek that is confirmed active lek to switch to 
confirmed inactive, it must meet the following criteria: “A Confirmed Active lek with no 
evidence of lekking (Birds - male, female or unclassified; -OR- Sign - vegetation trampling, 
feathers, or droppings) for the last 10 years. Requires a minimum of 3 survey years with 
no evidence of lekking during a 10-year period.” 


Please see the response to Comment MTFWP-7.  


Montana 
Fish 
Wildlife and 
Parks 


Completeness MTFWP-
7 


Based on the data and current sage-grouse lek designations FWP feels like this 
Application for Amendment would have irreversible negative impacts on sage-grouse 
numbers and distributions in the area and could potentially severe this portion of critical 
sage grouse habitat. 


The proposed action will expand portions of the southern permit boundary ~0.5 miles southwest, 
further into core sage-grouse habitat. However, this area of core sage grouse habitat was effectively 
severed by the approval of the haul road as part of Spring Creek Mine’s Amendment 5. Impacts to sage 
grouse, as a result of the AM5 disturbances, were analyzed in the 2020 AM5 Environmental Impact 
Statement. Navajo Transitional Energy Company also consulted with the Montana DNRC’s Sage Grouse 
Conservation Program regarding the proposed AM6 activities. As part of this consultation, NTEC is 
required to adhere to operational mitigations as well as submit mitigation payment ($57,060.18). 
Consultation with the Sage Grouse Conservation Program and adoption of mitigative measures ensures 
that impacts to sage grouse are minimized and habitat and populations are conserved. 


The Montana DNRC’s Sage Grouse Conservation Program utilizes FWP’s lek status definitions in their 
analysis. One of the three leks within 4 miles of the project area has been changed from an active to 
inactive status during the application review.   


Our 
Children’s 
Trust 


MEPA OCT-1 There is currently an unconstitutional degree of degradation of Montana’s environment 
and natural resources. Every additional ton of CO2 emitted into the atmosphere makes 
the problem worse and more difficult to solve. A project which would cause more CO2e 
emissions over its lifetime than the annual (2024) emissions of over 120 countries on 
Earth simply cannot be considered not significant. 


The EA does not dispute, and in fact is consistent with, the scientific and legal findings that climate 
change has already caused harm and that every additional ton of greenhouse gas emissions contributes 
to further warming and associated impacts. The EA’s climate-context section expressly recognizes that 
human influence on the climate system is unequivocal, that current warming of about 1.1 °C has 
already produced widespread and in some cases increasingly irreversible impacts, and that Montana 
and the Northern Great Plains are experiencing and are projected to experience more frequent and 
intense heat waves, drought, wildfires, degraded air quality, and hydrologic changes. Those findings are 
also consistent with the conclusions in Held v. State of Montana that Montana’s climate and 
environmental life-support systems are already degraded and that additional GHG emissions 
exacerbate those harms. 


 


Significance under MEPA, however, is not determined solely by whether a project’s emissions are 
non‑zero or by whether its total tonnage exceeds certain comparative benchmarks such as a single year 
of statewide emissions or the emissions of other jurisdictions. MEPA requires DEQ to evaluate 
significance using the criteria in ARM 17.4.608—severity, duration, geographic extent, frequency, 
probability the impact will occur, growth‑inducing or growth‑inhibiting aspects and contribution to 
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cumulative impacts, the quality and quantity of each resource affected, the importance of those 
resources to the state and society, potential precedents, and potential conflicts with law—and to apply 
professional judgment about context and intensity to the specific action before the agency. In applying 
those criteria, the EA presents AM6’s emissions as (a) absolute lifecycle tons, (b) percentages of 
Montana and global emissions, and (c) a modeled order-of-magnitude temperature increment, to 
provide multiple ways of understanding scale. These metrics are intended as contextual indicators, not 
as the sole or determinative basis for the significance conclusion.  


To avoid misunderstanding, DEQ clarifies that: 


1) Percentage comparisons are used to show how AM6’s emissions relate to larger statewide and 
global emission totals, consistent with MEPA’s cumulative-effects framework, but DEQ does 
not treat “small percentage of global total” as a test of significance.  


2) The modeled fractional temperature change is an order-of-magnitude illustration derived from 
a reduced-complexity climate model (MAGICC); it is not treated as a precise measure of AM6’s 
physical climate impact or as a threshold for significance. 


Commenters argue that, given the already degraded state of Montana’s climate and environment and 
the size of AM6’s lifecycle emissions, a project with emissions larger than the 2024 annual emissions of 
over 120 countries “simply cannot be considered not significant.” DEQ agrees that AM6’s emissions are 
large in absolute terms and that those emissions incrementally add to cumulative climate impacts. The 
statement that every additional ton of GHGs contributes to further warming and associated harms is 
consistent with current climate science and with findings referenced in Held. Significance under MEPA, 
however, is a determination informed by scientific expertise and by the legal criteria in ARM 17.4.608, 
not solely by the fact that emissions are non‑zero or by any single comparison metric. In this EA, DEQ 
evaluates significance by considering: the magnitude and duration of AM6’s lifecycle emissions in 
absolute terms; their contribution in the context of existing cumulative atmospheric GHG levels and 
projected climate impacts in Montana and the Northern Great Plains, and the scope of DEQ’s decision 
on this particular mine-permit amendment. Although AM6 is a fossil fuel activity within Montana and 
its emissions add to an already stressed climate system, MEPA does not require treating any single 
project as dispositive of global climate outcomes. The EA acknowledges that AM6 adds to cumulative 
global concentrations of GHGs created by many emitting activities and uses quantitative and qualitative 
analysis to inform DEQ’s decision; the use of percentages and temperature increments is part of that 
context, not a mechanism to downgrade the importance of emissions. 


To further clarify this evaluation, the Significance of Potential Impacts From GHG Emissions section of 
the EA has been revised to explain how AM6’s incremental contribution was assessed using the ARM 
17.4.608 criteria in light of the already stressed climate system, while recognizing that the project’s 
emissions do not, by themselves, determine global or statewide climate outcomes. Additionally, to help 
illustrate scale, DEQ used EPA’s Greenhouse Gas Equivalencies Calculator to relate AM6’s lifecycle 
emissions to more familiar measures. As explained in the EA, DEQ also used the MAGICC model to 
estimate how these lifecycle emissions relate to temperature trajectories and found a small but 
statistically measurable increase on the order of a few hundred‑thousandths of a degree Celsius, which 
indicates that AM6’s emissions may exacerbate climate change when added to existing sources but, for 
the reasons discussed in the Greenhouse Gas Assessment section, does not warrant a significance 
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finding under ARM 17.4.608 


 


Our 
Children’s 
Trust 


MEPA OCT-2 Inadequate GHG modelling and reliance on flawed MAGICC model for determining 
impacts/ comparing tonnage is not sufficient. These are tools that reflect collective global 
societal actions and as such are ill-suited to ascertain the incremental contributions of 
specific GHG-emitting projects in Montana to global temperature change. 


DEQ agrees that global emissions pathways such as Representative Concentration Pathways (RCPs) and 
Shared Socioeconomic Pathways (SSPs) are designed to represent alternative global-scale futures, not 
to precisely isolate the temperature effect of any single project. 
 


In this EA, DEQ uses MAGICC and RCP/SSP-based scenarios for a limited, contextual purpose: to 
illustrate, at an order-of-magnitude level, how the project’s modeled emissions relate to global 
temperature trajectories over time. DEQ recognizes that global-scale scenarios were not designed to 
assign exact temperature contributions to individual projects, and that any single project will appear 
small when compared directly to global totals. Therefore, DEQ does not treat the resulting temperature 
increment as a precise measure of the project’s physical climate impact, nor does it rely on that single 
number as the determinative basis for assessing significance under MEPA. Rather, the EA evaluates 
AM6’s greenhouse gas emissions primarily through quantitative estimates of lifecycle emissions 
(including mining and combustion), comparison to Montana’s and global emissions to show the scale of 
those emissions, and qualitative discussion of climate impacts in Montana and the Northern Great 
Plains, informed by IPCC and regional assessments.  


 


Consistent with Senate Bill 221, this EA distinguishes between emissions from the mining and 
reclamation activities authorized by this amendment and emissions from the downstream combustion 
of AM6 coal in separate facilities. SB 221 establishes a floor, not a ceiling, for greenhouse gas analysis, 
and nothing in SB 221 or Supreme Court jurisprudence in Seven County Infrastructure Coalition v. Eagle 
County, 145 S. Ct. 1497 (2025), prohibits DEQ from providing additional reasonable analysis where it 
benefits the public. At the same time, as Seven County explains, agencies do not receive “bonus points” 
for optional modeling tools; the adequacy of an environmental review turns on whether the core 
statutory requirements are met, not on whether every possible downstream pathway is quantified. 
Here, DEQ chose to quantify combustion emissions and apply the MAGICC model to AM6’s lifecycle 
emissions to provide additional context, but those analyses are used as disclosure tools and do not 
create a new legal threshold for significance. When AM6’s mining and combustion emissions are 
combined with Montana’s statewide emissions in the MAGICC model, the results show a very small but 
statistically measurable increase in projected surface temperature on the order of a few 
hundred‑thousandths of a degree Celsius, indicating that AM6’s emissions may exacerbate climate 
change in conjunction with all other sources. DEQ treats that increment as one line of contextual 
evidence; the significance determination under ARM 17.4.608 rests on the full body of information in 
the EA, including absolute emissions, the cumulative climate context, and the scope of this mine‑permit 
amendment. 


 


Using MAGICC outputs in this way is consistent with climate-science literature, which recognizes 
reduced-complexity models as appropriate tools for exploring emissions/temperature relationships 
across scenarios, not as exact project-level attribution tools. As described in DEQ’s Greenhouse Gas 
Guidance Document, Appendix 2, MAGICC’s assumptions and limitations are acknowledged and it is 
used here to provide context rather than to generate a precise project‑specific temperature estimate. 
Consistent with commenters’ concern, the EA acknowledges that global-scale pathways cannot be used 
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to precisely “ascertain the incremental contributions of specific GHG-emitting projects in Montana to 
global temperature change,” and DEQ does not attempt to do so here. The EA therefore does not 
attempt to “simply subtract” AM6’s emissions from a global pathway to derive a precise 
project-specific temperature increase, and DEQ’s conclusions do not depend on such an assumption. 
Instead, MAGICC outputs are used as one contextual line of evidence alongside absolute lifecycle 
emissions, percentage comparisons to Montana’s totals, and qualitative descriptions of regional 
climate impacts, and they are not applied as a stand-alone test of significance. For clarity, DEQ revised 
the Greenhouse Gas Assessment section of the EA to further explain how MAGICC is used to provide a 
contextual relationship between emissions and global temperature, and has revised the Significance of 
Potential Impacts From GHG Emissions section of the document to incorporate additional climate 
change impact considerations.  


Our 
Children’s 
Trust 


MEPA OCT-3 The approval of AM6 is contrary to DEQ’s affirmative constitutional obligations to 
maintain and approve a clean and healthful environment for present and future 
generations and inconsistent with MSUMRA. 


Ultimately, given the fundamental rights at stake for the 16 youth Plaintiffs in Held, as 
well as other Montana youth, the current degradation and depletion of Montana’s 
environment and natural resources, and the current harms to Montana’s children and 
youth caused by fossil fuel pollution and climate change, DEQ must demonstrate there is 
a compelling need for such a major permit revision and increased coal mining and that 
approving AM6 is the least burdensome means to meet any compelling need. Absent 
such a showing, the permit must be denied. 


Held found that Montana’s constitutional right to a clean and healthful environment includes a stable 
climate system and that state agencies may not ignore GHG emissions when conducting MEPA review 
where they are otherwise authorized to consider them. Held also emphasized that the State has an 
affirmative duty to “maintain and improve” a clean and healthful environment under Article II, Section 
3, and Article IX. DEQ recognizes these constitutional obligations and has prepared this EA, in part, to 
ensure that GHG emissions and related climate information are disclosed and considered in connection 
with the AM6 permit. 


 


Commenters argue that, because Montana’s environment and climate are in an unconstitutionally 
degraded state, DEQ must demonstrate a “compelling government interest” and “least burdensome 
means” for approving AM6. Held does not hold that every individual fossil-fuel permit must satisfy a 
strict-scrutiny test, nor does it convert MEPA or MSUMRA into statutes that automatically require DEQ 
to deny any project that increases GHG emissions. Instead, the decision invalidated statutory provisions 
that prohibited agencies from considering GHGs and instructed that agencies must conduct 
constitutionally adequate environmental reviews so that they can lawfully exercise whatever discretion 
their substantive permitting statutes provide. DEQ’s permitting authority for AM6 arises from MSUMRA 
and its implementing rules, which set out specific criteria for permit approval or denial (including 
hydrologic balance and reclamation standards). 82-4-205(2)(b), MCA; 82-4-231, MCA. Held did not 
amend those criteria or add a new constitutional requirement that DEQ undertake a 
compelling-interest/ least-restrictive-means analysis for each permit decision. Within this statutory 
framework, DEQ must consider the climate information disclosed in the EA and avoid actions that 
would clearly violate constitutional protections, but the Constitution does not itself supply new 
permit-denial criteria beyond those enacted by the Legislature. 
 
The Montana Supreme Court has not held that all coal mining, or all fossil-fuel activity, is per se 
unconstitutional, nor that Held requires the State to immediately terminate existing fossil-fuel uses; 
rather, Held addresses that agencies must account for GHG emissions and climate impacts. Consistent 
with that direction, this EA discloses AM6’s lifecycle GHG emissions, climate science, and regional 
impacts, and DEQ considers that information, along with all other statutory factors, in exercising its 
permitting authority under MSUMRA. The decision whether to approve, modify, or deny any coal 
permit amendment is made under MSUMRA and related statutes, informed by constitutional 
constraints, not under a categorical rule that coal mining necessarily violates constitutional rights. 
Moreover, while MEPA provides important procedural protections, it does not authorize DEQ to deny 
or condition permits based solely on MEPA disclosures, and DEQ cannot deny an otherwise compliant 
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permit application based only on the EA’s climate analysis. 


Our 
Children’s 
Trust  


MEPA OCT-4 Fourth, the Draft Guidance should require an economic tool like the Social Cost of 
Greenhouse Gases (“SC-GHG”) so that DEQ and other agencies have a metric to 
understand real-world costs to Montana communities, public health, and environment 
from proposed projects. The Draft Guidance’s discussion of uncertainty and the discount 
rate in Appendix D is flawed as there is no “correct” discount rate in an objective sense—
here, DEQ’s and other agencies’ constitutional obligations to future generations indicate 
that the Draft Guidance should employ a non-discounted SC-GHGs so that the costs 
analysis does not inappropriately minimize the value current generations assign to the 
harms that will be suffered by Montana’s youth and future generations. 


 


* This comment was originally raised in Our Children’s Trust’s October 30, 2025 letter 
regarding DEQ’s Draft Greenhouse Gas Guidance and was expressly incorporated by 
reference into OCT’s December 30, 2025 comment on the Draft AM6 EA. DEQ treats this 
as a substantive comment for purposes of the Final EA and responds to it below. 


 


 


 


 


Commenters assert that DEQ should monetize greenhouse gas emissions for fossil-fuel projects using a 
social cost of greenhouse gases (SC-GHG) metric and further contend that any such analysis should 
employ a non-discounted value so that future harms to Montana youth and future generations are not 
minimized.  


 


DEQ does not agree that MEPA requires monetization of greenhouse gas emissions or use of a social 
cost metric in order for an EA to be adequate. MEPA requires an agency to compile relevant 
information, analyze it reasonably, and disclose impacts in a form useful to decisionmakers and the 
public; it does not mandate any particular economic valuation methodology for environmental impacts. 
The Montana Supreme Court has expressly rejected the notion that impacts must be assessed “in 
quantitative economic terms,” Belk v. Mont. DEQ, 2022 MT 38, ¶ 29, and federal courts applying NEPA 
have likewise declined to require agencies to adopt SC‑GHG as a mandatory tool for determining 
significance. See, e.g., Ctr. for Biological Diversity v. FERC, 67 F.4th 1176, 1184–85 (D.C. Cir. 2023). The 
EA’s Greenhouse Gas Assessment therefore quantifies AM6’s lifecycle greenhouse gas emissions in 
physical units, places those emissions in context through comparison to Montana and facility‑level 
emissions information, and qualitatively discusses climate impacts in Montana and the Northern Great 
Plains using IPCC and regional assessments. 


 


DEQ also declines to adopt SC‑GHG as a required project‑level significance tool for this EA. Social cost 
metrics are developed from integrated assessment models intended for broad regulatory and policy 
analysis, and the resulting values vary significantly depending on model choice, assumptions about 
climate sensitivity and damage functions, geographic scope, and especially the discount rate applied to 
future harms. See also DEQ’s GHG Guidance Document, Appendix 3 (available at 
https://deq.mt.gov/about/MEPA), discussing SC‑GHG assumptions, uncertainty, and discount‑rate 
considerations. Peer‑reviewed literature has likewise noted that social cost estimates are inherently 
sensitive to normative assumptions, subject to wide ranges of results, and vulnerable to selective 
reporting and other methodological limitations (e.g., Havranek et al., 2014; Pezzey, 2019; Pindyck, 
2013). While such a tool may offer a convenient way to express potential climate harms in dollar terms, 
it has not been shown to provide a sufficiently settled or project‑specific measure of climate impacts 
for purposes of this EA. Further, recent federal policy changes, including Executive Order 14154 
disbanding the federal interagency working group and stating that its SC-GHG estimates are no longer 
representative of governmental policy, mean there is no single, authoritative SC-GHG series for DEQ to 
rely on in its MEPA reviews. DEQ has determined that selecting a particular SC-GHG value and 
discount-rate configuration for a project-level EA would require contested policy judgments that go 
beyond what MEPA requires and provide at best, a relatively arbitrary impact determination. 


 


Commenters’ related criticism of discounting does not alter that conclusion. DEQ recognizes the 
intergenerational concerns raised by commenters regarding discount rates and future climate harms, 
and understands the argument that using lower or non‑discounted values may better reflect harms 
borne by future generations. But that debate further illustrates that SC‑GHG is not a settled or required 
metric for project‑level MEPA review, particularly where the dispute is not merely technical, but also 
policy‑laden and normative. 



https://deq.mt.gov/about/MEPA
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For purposes of this EA, DEQ finds that the approach used in the Greenhouse Gas Assessment 
sufficiently discloses the anticipated climate implications of AM6 without monetizing those impacts. 
The EA identifies the magnitude and duration of AM6’s lifecycle emissions, explains how those 
emissions relate to broader cumulative atmospheric loading, compares them to Montana emissions 
inventories, and discusses the types of climate‑related harms already affecting Montana and projected 
for the Northern Great Plains, including heat, drought, wildfire, smoke, hydrologic change, and related 
public‑health effects. This provides decisionmakers and the public with meaningful information about 
the scale and context of AM6’s emissions, while avoiding the false precision that may result from 
reducing long‑term global and regional climate harms to a single project‑level dollar figure. 


 


Accordingly, DEQ has not revised the EA to include a monetized social cost of greenhouse gases 
analysis. However, DEQ considered commenters’ request and concludes that the Final EA’s quantitative 
emissions disclosures, contextual comparisons, and qualitative climate analysis provide an adequate 
and reasonable basis for evaluating AM6’s greenhouse gas impacts under MEPA. 


 


MEIC et al. Acceptability MEIC-1 DEQ must acknowledge the dangerous climate impacts of continued large-scale mining at 
the Spring Creek Mine and the need for rapid and significant reductions in greenhouse 
gas (GHG) emissions. The draft EA’s attempts to minimize the significance of the 
foreseeable GHG emissions from the largest source in Montana is simply not credible: if 
the emissions from the Spring Creek Mine are not significant, then no amount of 
greenhouse gases could be significant. The current draft EA’s analysis is not faithful to or 
compliant with the Montana Environmental Policy Act (MEPA), and allowing continued 
large scale coal mining at the Spring Creek Mine is not consistent with Montana’s right to 
a clean and healthful environment or the State of Montana’s obligation to “maintain and 
improve” a clean and healthful environment. Mont. Const. Art. II, § 2, Art. IX, § 1. 


The comment period for the draft Environmental Assessment closed on January 2, 2026, and 
commenters did not provide comments during that time. Nonetheless, DEQ responds to each of 
commenters comments raised in relation to the Draft EA. 


See responses to OCT-1, OCT-2 


MEIC et al. Acceptability MEIC-2 The principal flaws in the draft EA’s climate change analysis are (1) that it minimizes the 
danger that climate change poses to Montana’s environment and Montanans; (2) it 
ignores the significance of GHG emissions from the Spring Creek Mine; (3) if fails to fairly 
compare the costs of the GHG emissions to supposed benefits of continued mining (the 
cost of the emissions will greatly exceed the benefits of the mine expansion); and (4) it 
fails to contextualize the emissions against the hard physics that demand rapid and 
significant GHG emissions, especially from the most significant pollution sources, like 
Spring Creek. 


See responses to OCT-1, OCT-2, OCT-4 


MEIC et al. Acceptability MEIC-3 DEQ’s analysis minimizes impacts. Climate change is already causing significant mortality, 
which will only worsen if GHG emissions are not reduced. Indeed, climate change 
threatens virtually all foundations of a clean and healthful environment, including public 
health, nutrition, conflict, agricultural collapse, drought and floods, and impacts that are 
beginning to exceed the ability to adapt.  


 


A major contribution to a problem that kills dozens of Montanans every year is not 
insignificant and does not maintain or protect a clean and healthful environment. It is a 


See responses to OCT-1, OCT-4 
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major violation of Montanan’s most fundamental constitutional and human rights. The 
draft EA must fully disclose the severe current impacts of climate change that will only 
worsen if GHG emissions are not promptly and rapidly reduced.  


MEIC et al. Acceptability MEIC-3 DEQ must also fully disclose the economic costs of GHG emissions. Mont. Code Ann. §75-
1-201(1)(a)(iv). The social cost of GHGs is the best means of disclosing this information. 
The U.S. Department of Interior and Office of Surface Mining recently validated and 
employed this methodology to demonstrate the overwhelming negative economic costs 
of continued mining at the Spring Creek Mine. (citing to and quoting U.S. Dep’t of Interior 
& U.S. Office of Surface Mining, Spring Creek Mine Mining Plan Modification for Federal 
Coal Leases MTM 94378 and MTM 110693: Final Environmental Impact Statement at 4-20 
to 4-21 (2025)).  


See responses to OCT-4, MEIC-4 


MEIC et al. Acceptability MEIC-4 DEQ must also include a carbon budget analysis. The impact of the mine expansion is not 
comprehensible unless DEQ discloses current GHG concentrations, what concentrations 
are considered safe, and how the proposed emissions affect the remaining carbon 
budget. DOI and OSM included this very analysis in the EIS for the Spring Creek Mine.  


DEQ does not agree that MEPA requires a carbon budget analysis, or any other single analytical 
framework. The EA’s “GHG Emission Impacts on Climate Systems and IPCC Climate Context” section 
summarizes key conclusions from the IPCC Sixth Assessment Report and related assessments, including 
that human influence on the climate system is unequivocal, current warming is approximately 1.1°C 
above pre-industrial levels, climate risks increase rapidly above 1.5°C with limits to adaptation and 
disproportionate harms to vulnerable communities, and the global carbon budget consistent with a 
1.5°C pathway is limited and shrinking. 


DEQ discloses this carbon budget context qualitatively rather than performing a quantitative allocation 
exercise that would assign AM6 a specific share of the remaining global carbon budget or determine 
whether AM6, considered alone, is consistent with international temperature-limit goals. Such an 
allocation would require DEQ to resolve contested policy assumptions, including the warming 
threshold, probability of exceedance, treatment of non-CO2 gases, and baseline emissions scenario, 
that are not settled by MEPA or by any single accepted methodology. Consistent with MEPA's 
informational purpose, DEQ instead discloses the magnitude and duration of AM6's lifecycle emissions, 
compares them to Montana and regional emissions, and describes how those emissions fit within this 
already stressed global and regional climate context. 


DEQ finds that the IPCC climate-context discussion, together with the lifecycle emissions quantification, 
Montana and regional emissions comparisons, and MAGICC-based temperature context in the 
Greenhouse Gas Assessment, provides an adequate and reasonable basis for understanding AM6's 
greenhouse gas impacts under MEPA. Accordingly, DEQ has not revised the EA to include a project-
specific carbon budget allocation. 


 


Further, the fact that DOI and OSM included carbon-budget-related analysis in the federal EIS for the 
Spring Creek Mine does not require DEQ to adopt the same methodology here. That EIS was prepared 
by different federal agencies under NEPA, for a different federal action, reflecting that agency’s own 
analytical choices under the federal climate and NEPA policy framework in place at the time. That 
framework has since changed: Executive Order 14154, issued January 20, 2025, directed federal 
agencies to reconsider and, in many cases, rescind climate-related guidance, including prior direction 
on greenhouse gas and social-cost-of-carbon analysis under NEPA. The DOI/OSM analysis commenters 
cite predates this shift in federal policy and does not reflect current federal practice, let alone establish 
a MEPA requirement applicable to this state permitting decision. 


MEIC et al. Acceptability MEIC-5 The draft EA fails to rationally address the cumulative impacts of salinity to the Tongue Discussion of the cumulative impacts of salinity to the Tongue River Reservoir as a result of mine spoil 
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River and Tongue River Reservoir. The EA states inaccurately that cumulative impacts are 
not expected to the Tongue River Reservoir “because of the incorporation of flood 
control and sediment control ponds upstream and downstream of both the SCM and 
West Decker Mine during operation, storm water best management practices by the 
mines, and the small total area of disturbance compared to the total drainage of the 
Tongue River Reservoir.” Draft EA at 25. This ignores the fact that spoils groundwater 
from the mine will ultimately discharge into the Tongue River Reservoir, as the draft EA 
acknowledges. Id. at 21 (“Groundwater typically flows to the east and discharges to the 
Tongue River Reservoir east of SCM.”). 


ground water influx has been added to the EA Section 2. Additional analysis is provided in the CHIA. 


MEIC et al. Acceptability MEIC-6 DEQ can and must assess the impacts of salinity to the Tongue River from both surface 
and groundwater discharges from the cumulative mining operations at Spring Creek and 
Decker, using the salinity modeling that it has already prepared for the Tongue River (and 
the still incomplete total maximum daily load). It would be arbitrary and capricious for 
DEQ to fail to use its own, off-the-shelf salinity model to assess the cumulative impacts of 
continued mining at Spring Creek. 


DEQ disagrees that completion of a TMDL for the Tongue River is a legal precondition to permitting the 
proposed expansion. Per 75-5-703(10)(c), MCA new or expanded nonpoint source activities affecting a 
listed water body may commence and continue without a completed Total Maximum Daily Load 
(TMDL) if those activities are conducted in accordance with reasonable land, soil, and water 
conservation practices. Coal mining changes to spoil water quality are a nonpoint source change to 
ground water quality. Therefore, by adhering to MSUMRA reclamation plan requirements including but 
not limited to soil handling, commitments to special handling of spoil that may be acid or toxic forming, 
contemporaneous reclamation, and plans to minimize impacts to the hydrologic balance, the proposed 
mine plan commits to conducting mining with all reasonable land, soil, and water conservation 
practices and may commence. Furthermore, the Tongue River Reservoir nor the reach of the Tongue 
River directly downstream of the Reservoir are currently impaired for EC or SAR or any other water 
quality parameter that is predicted to be affected by the proposed mine operations.   


 


The salinity model completed by DEQ was focused on the years 2005-2013 and would be inappropriate 
to apply to new or additional discharge flow and salt levels at the Spring Creek Mine without 
recalibration to current conditions. The calibrated model included point and non-point sources of salts 
to the Tongue River Reservoir, but the non-anthropogenic model scenario did not consider infiltration 
of spoil to ground water. Quantification of the impact of ground water from spoil and eventual impact 
on salts in the Tongue River Reservoir was beyond the scope of the DEQ 2024 salinity model.   


 


Surface water discharges are permitted through a separate process and permit, an MPDES permit. The 
limits and/or requirements in the permit help ensure compliance with Montana’s water quality 
standards, and state and federal regulations, all of which were written to protect public health and the 
aquatic environment.  


MEIC et al. Acceptability MEIC-7 Continued addition of measurable increases in salinity to the Tongue River constitutes 
material damage. Moreover unpermitted discharges to the Tongue River Reservoir from 
spoils from the Decker and Spring Creek Mines violate the federal Clean Water Act and 
the Montana Water Quality Act. Additionally, the spoils water quality that DEQ 
acknowledges will be discharged into the Tongue River Reservoir exceeds applicable 
water quality standards and is therefore unlawful. ARM 17.30.690 (“No person may 
violate the numeric water quality standards or the criteria for determining nonsignificant 
changes in water quality identified in (2) through (6).... For the Tongue River Reservoir, 
the monthly average numeric water quality standard for EC is 1000 μ S/cm and no sample 
may exceed an EC value of 1500 μ S/cm. The monthly average numeric water quality 


The Spring Creek Mine was confirmed to be in compliance with their Montana Pollution Discharge 
Elimination System (MPDES) permit at the time the application was ruled acceptable. The mine has had 
only 3 discharges since 1997, with the last discharge occurring in 2014. The mine does not have point 
source ground water discharges and therefore it does not hold a ground water discharge permit.  


A detailed analysis of compliance with water quality standards including spoil water quality was 
completed for the AM6 application in the Cumulative Hydrologic Impact Assessment (CHIA), which can 
be found as an attachment to the written findings.  DEQ determined that ground water leaving the 
mine permit boundary is currently in compliance with all water quality standards and that the ground 
water is predicted to remain in compliance after mining is completed (see Section 9.2.7.9 in the CHIA).   
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standard for SAR is 3.0 and no sample may exceed an SAR value of 4.5.”).  


MEIC et al. Acceptability MEIC-8 With respect to material damage, DEQ must assure that the determination is premised on 
impacts of the entire Spring Creek mine operation, not simply the incremental addition of 
the AM6 expansion. MCA, § 82-4-227(3); ARM 17.24.405(6)(c). This must include an 
analysis of whether mining operations will extend the duration of poor water quality and 
whether the Spring Creek Mine will contribute to water quality impacts from the Decker 
mines. 


A cumulative hydrologic impact analysis is included with the final written findings. Duration of impacts 
is addressed in the Cumulative Hydrologic Impact Assessment (CHIA) in Section 9. 


MEIC et al. Acceptability MEIC-9 The AM6 expansion and the Spring Creek Mine are “new source coal” mines pursuant to 
federal regulations because the mine began construction or experienced a major 
alteration after 1984. 40 C.F.R. § 434.11(j); see DEQ, Fact Sheet, Rosebud Mine AM5 
expansion (attached as Exhibit 10). Because it is a new source coal mine, DEQ may not 
issue a permit for the mine or the expansion unless DEQ first determines that the 
discharges will not cause or contribute to a violation of water quality standards. 40 C.F.R. 
§ 122.4(d), (i); Friends of Pinto Creek v. U.S. E.P.A., 504 F.3d 1007, 1016 (9th Cir. 2007). To 
determine whether the mine’s discharges will contribute to impairments of the Tongue 
River, DEQ must use the salinity model that it has already developed for the river. See 
Tongue River Salinity Watershed Modeling Report (2024). If the mine will contribute to an 
increase in salinity, which the PHC confirms (PHC at 56-59), DEQ may only permit the 
expansion if it first completes the TMDL for the Tongue River and then determines that 
there are sufficient waste load allocations for the Spring Creek Mine. Until DEQ does so, 
however, it may not permit the mine expansion. ARM 17.24.405(6)(a), (c); id. 17.24.633. 


40 C.F.R. § 122.4(d) and (i) apply to NPDES permits. In Montana, discharge permits are administered 
through Montana’s MPDES permit. Issuance of an MPDES Permit is a separate permitting action apart 
from the approval of an MSUMRA permit. Surface water discharges from the mine operation must 
comply with all MPDES water quality limits and must not cause or contribute to the violation of water 
quality standards. Discharges to state surface water from point sources associated with the Mine 
expansion will be subject to an MPDES Permit that incorporates limitations and conditions that ensure 
compliance with water quality standards and other requirements of the Montana Water Quality Act 
and the federal Clean Water Act.  


See response to MEIC-6 


MEIC et al. Acceptability MEIC-10 MSUMRA prohibits approval of a mine expansion unless the operator can demonstrate to 
a statistically significant degree that the mine’s cumulative impacts will not cause 
material damage. MCA § 82-4-227(3); id. § 82-4-203(35). To be able to make such a 
determination, the operator must use a scientifically accepted significance standard, 
using at least a 95% confidence level. To allow DEQ to determine significance at this 
standard, NTEC must provide adequate baseline information and assure adequate future 
monitoring. ARM 17.24.645, 646. Such monitoring must be sufficient to determine 
changes to meet statistical standards. Quarterly monitoring, yielding a mere four data 
points per year, is not sufficient to detect anything but the most dramatic degradation of 
water quality. Instead of imposing quarterly monitoring requirements, DEQ must impose 
continuous monitoring, which is feasible, convenient, and inexpensive with modern 
monitoring technology. 


The AM6 amendment was analyzed and ruled acceptable under the following definition of material 
damage to the hydrologic balance: 


82-4-203(32), MCA "Material damage" means, with respect to protection of the hydrologic balance, 
degradation or reduction by coal mining and reclamation operations of the quality or quantity of water 
outside of the permit area in a manner or to an extent that land uses or beneficial uses of water are 
adversely affected, water quality standards are violated, or water rights are impacted. Violation of a 
water quality standard, whether or not an existing water use is affected, is material damage. 


 


The definition that commenters cited became effective June 29, 2026 after the application was 
determined to be acceptable on June 26, 2026. The new definition is not retroactive.  


 


DEQ requires monitoring of surface water and ground water through Phase IV bond release. 
Monitoring frequencies are set at a level appropriate for the hydrologic resource to detect changes in 
water quality and quantity. Systems with rapid changes, such as water quantity in intermittent or 
perennial streams, may require continuous transducer monitoring. Systems with slow responses or 
where mine impacts are unlikely or impossible can be monitored as much lower frequencies. DEQ 
reviews water quality and quantity monitoring at least semi-annually with the operator’s submission of 
hydrologic data and assesses if monitoring frequencies are appropriate throughout the life of the mine 
operation.  


MEIC et al. Acceptability MEIC-11 DEQ must also take a hard look at the long term impacts to surface and groundwater 
from NTEC’s continued use of magnesium chloride for dust control. See PHC at 71. Use of 


Chloride concentrations in the mine permit area and within the Tongue River and Reservoir were 
evaluated in the CHIA provided in Section 9.2. Median chloride concentrations in shallow ground water 
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magnesium chloride has caused significant spikes in chloride and salts in water courses 
adjacent to other coal mines (the Rosebud strip-mine), as DEQ knows (and has previously 
considered material damage). While the PHC minimizes the impacts as “not expected to 
increase chloride concentrations in shallow groundwater.” Id. This is not encouraging. 
NTEC has apparently used this salt-based dust suppressant for “decades.” Id. The PHC 
indicates that chloride concentrations in spoils have increased by over 300%, which is the 
greatest increase of any pollutant documented. Id. tbl. 24. Accordingly, DEQ must 
evaluate and disclose continued magnesium chloride use at the Spring Creek Mine, 
including such analysis in its evaluation of impacts and increased salinity to the Tongue 
River and groundwater. 


units (alluvium and overburden) and surface water in the permit area vary between 1.7 mg/L and 11 
mg/L. Time concentration plots of long term monitored wells, alluvium 79100WAP from 1979-2009 and 
overburden 79100WOB from 1982-2009, do not show an increasing trend of chloride in shallow ground 
water in the permit area. Chloride concentrations in spoil wells, although elevated in comparison to 
baseline overburden wells, have not increased as surface water infiltrates, suggesting elevated levels 
do not result from the application of magnesium chloride. Increased mineralization in spoil compared 
to baseline overburden ground water units is reflected in TDS and SC levels and is attributable to 
physical and geochemical processes that occur during re-saturation of spoil during reclamation. Please 
see the response to MEIC-15 for more information.  
 


Chloride concentrations in spoil are discussed in the CHIA in Section 9.2.7.9. 


MEIC et al. Acceptability MEIC-12 DEQ may not approve a mine expansion unless the proponent first demonstrates 
compliance with MSUMRA and all applicable regulations. ARM 17.24.406(1)(a). This 
includes the Buffer Zone Rule, which protects intermittent and perennial streams and 
stream reaches. Id. 17.24.651(1). Moreover, DEQ must ensure that the permittee 
conducts sufficient baseline monitoring to correctly characterize all water resources, 
including springs and seeps. Id. 17.24.304(1)(f). With respect to springs, the applicant 
must submit “descriptions of surface drainage systems sufficient to identify, in detail, the 
seasonal variations in water quantity and quality including, but not limited to: minimum, 
maximum, and average discharge conditions which identify critical low flow and peak 
discharge rates of streams and springs.” Id. 17.24.304(f)(ii)(B)(I). 


It appears from the permit application that the spring at wetland site W3 within the 
channel of a tributary of South Fork Pearson Creek is potentially subject to the Buffer 
Zone Rule. Unfortunately, the baseline monitoring for this site is entirely inadequate and 
not compliant with baseline requirements of MSUMRA.  


A stream buffer as defined in ARM 17.24.651 applies only to perennial or intermittent streams or a 
stream reach with a biological community adapted to flowing water for all or part of their lifecycle (see 
ARM 17.24.651(3) for the full criteria for aquatic life). As discussed in CHIA Section 7.1.2.6, spring W3 
does not meet any of these conditions as field visits indicate the spring results from discharge from the 
overburden ground water unit comprised of sandstone/sand lenses intersected by the drainage bottom 
at a relatively discrete point. Therefore, a stream buffer was not applied to the segment which contains 
the spring.  


MEIC et al. Acceptability MEIC-13 Rather than being monitored on a seasonal basis to identify maximum, minimum, and 
average flow conditions, NTEC admits that the spring has not been monitored at all. 
MSUMRA requires monitoring to occur prior to permit approval. NTEC must either 
remove this area from the expansion or DEQ must deny the expansion until the necessary 
seasonal monitoring occurs. 


ARM 17.24.304(1)(e) requires hydrologic data necessary to evaluate baseline conditions, to evaluate 
probable hydrologic consequences and cumulative hydrologic impacts of mining. DEQ determined that 
the data provided and the analysis conducted in the permit were sufficient to describe the hydrologic 
conditions of the area including all surface water resources in the area as described in CHIA Section 
7.1.2.6. Spring W3 was identified in the amendment area, but the spring was observed in July and 
December of 2025 by NTEC and by DEQ in December to have saturated soils over a broad length of the 
channel, with such little water present that flow measurements were not possible. Therefore, no water 
quality or quantity samples were collected. Spring W3 has no historic water rights or other historic 
information on use. DEQ analyzed this spring in the cumulative hydrologic impact assessment using 
general hydrogeologic information of the area.  


MEIC et al. Acceptability MEIC-14 The draft EA fails to take a hard look at the feasibility of reclamation. DEQ may not issue a 
permit unless the applicant can affirmatively demonstrate that reclamation can be 
accomplished. MCA 82-4-227(1); ARM 17.24.405(6)(a). Here, the draft EA fails to address 
whether shallow water quality post-mining will be sufficient to support “higher or better 
uses.” The evidence indicates that it will not be adequate. Baseline shallow water quality 
in the mine area was high quality Class II groundwater. DEQ, Decker Area Groundwater 
Cumulative Hydrologic Impact Assessment (CHIA), Spring Creek Mine, East and West 
Decker Mines at 8 (2015) (“Background water quality varies but generally exceeds 
secondary EPA drinking water standards for TDS (>500 mg/L) and Montana C lass I 


Premine, source aquifers within the mine permit and throughout the immediate area are largely Class II 
or Class III ground water classification. The details and rational for this determination can be found in 
the Baseline section of the Cumulative Hydraulic Impact Assessment (CHIA) for the Spring Creek Mine 
AM6 decision, Section 7.2. To briefly summarize the data, the baseline median for the Alluvium, 
Overburn, Anderson-Deitz, and Canyon Coal aquifers are 1,465 µS/cm, 3,265 µS/cm, 2230 µS/cm, and 
3,990 µS/cm respectively. This data is non-normally distributed and the full assessment should be 
viewed in the CHIA. 
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beneficial uses (Class I = < 1,000 mg/L TDS). Most groundwater in the area meets 
Montana Class II standards (TDS > 1,000 mg/L and <2,500 mg/L).”). 


The Anderson-Deitz aquifer shows a high degree of spatial variability, with some areas in Class I, some 
in Class II and some in Class III. The portion of the aquifer near the AM6 expansion is primarily Class III 
premine and will continue to be so during and after mining. Therefore, there will be no reduction in the 
potential water uses from this water source.  
 
The replacement source aquifer, Canyon Coal, has sufficient volume and sufficient water quality (Class 
II to Class III) to replace all existing uses of water present within the immediate area. Moreover, this 
aquifer is separated from mining activities and has shown no measurable increase to its specific 
conductance in relation to mining activities (the median SC of mining influenced samples is 1,640 
µS/cm). Canyon Coal will remain a practical source to ensure the uses that the land could support prior 
to any mining are still viable. 
 


MEIC et al. Acceptability MEIC-15 The draft EA notes, however, that spoil water quality post-mining will be significantly 
worse, with salinity levels approximately “three times” higher than baseline. Draft EA at 
24. This will result in groundwater that is Class III or even Class IV, which does not support 
the same uses as Class II groundwater. See ARM 17.30.1006. There is no indication that 
NTEC has any plans to treat this spoils water to remove the salinity pollution. 
Groundwater will not begin to recover until approximately “one or more pore volumes of 
water pass through the backfill.” PHC at 67. This will be centuries to millennia in the 
future, given that DEQ expects that water levels “are not expected to do so for hundreds 
of years.” Draft EA at 26. Indeed, it appears that DEQ is not even requiring bonding for 
any hydrologic reclamation (which also violates MSUMRA). Without some analysis, 
backed and funded by an adequate bond, indicating that NTEC can treat and reclaim the 
spoils aquifer (beyond just walking away and leaving the problem for future generations), 
NTEC has not established that reclamation can be accomplished. This failure not only 
violates MSUMRA, it also has constitutional implications, given that reclamation is 
required under Montana’s Constitution and degradation of the environmental life 
support system is prohibited. Mont. Const. Art. II, § 2, Art. IX, § 1. 


It is true that the TDS and specific conductance (SC) in the spoil wells are higher than the premine 
overburden and Anderson-Deitz aquifers (which are the most appropriate comparison as they are the 
same material and take up the same physical space). There are no human health standards outlined in 
the DEQ-7 for TDS. Premine, the overburden is definitively in Class III with very few samples below 
2,500 µS/cm SC during the entirely of data collection at Spring Creek. The Anderson-Dietz aquifer 
premine SC is variable from Class I to Class III. The spoil median SC is Class III and is predicted to be 
Class III until flushing of the aquifer occurs and a new equilibrium is reached. There have been zero 
samples indicating Class IV is a possibility within the spoil since sampling began. 
 
As described in CHIA Section 9.2.7, the relative increases in TDS and SC in the spoil aquifer will occur 
within the permit boundary and are not expected to change ground water classes of the surrounding 
aquifers outside of the permit area such that material damage will occur. 
 
DEQ determined that NTEC affirmatively demonstrated that the current and proposed amendment has 
been designed to prevent material damage outside the permit boundary and that impacts to the 
hydrologic balance inside the permit have been minimized. Because the mine is designed to prevent 
material damage and monitoring is in place to validate these predictions, DEQ has determined the mine 
is designed to not require additional water treatment nor needs to carry bond at this time for water 
treatment. Bond and hydrologic monitoring data are reviewed at least annually. 
 


See response to MEIC-23 regarding the hydrologic component of reclamation.  


MEIC et al. Acceptability MEIC-16 The coal aquifer that NTEC is destroying is one of the most important shallow water 
resources in an area that is wholly dependent on scarce water supplies. As the draft EA 
notes: “The coal and alluvial aquifers are generally the most important sources of water 
in the area.” Draft EA at 21. DEQ cannot approve destruction of this aquifer without 
guarantees that NTEC can fully reclaim it to support the Class II uses that it supported 
prior to mining. DEQ should not allow what happened with the Big Sky Mine to repeat 
itself here: to conclude after mining has been completed that material damage is 
occurring but then be constrained to return the company’s bond in full, despite 
unreclaimed material damage existing at the mine site. See Ltr. from DEQ to Peabody 
Energy (Feb. 3, 2020) (attached as Exhibit 11). 


If physical removal of alluvial soils is necessary in an ephemeral drainageway within the disturbance 
area, SCM volumetrically and spatially manages and tracks those alluvial soils as part of their soil 
stockpiling and reclamation plans, as well as part of their drainage design plans for named drainages 
within the permit. Any physical removal of a zone of alluvium during mining is temporary within the 
permit boundary and restored during reclamation.  


See response to MEIC-15 regarding the destruction of shallow overburden and coal groundwater units. 


See response to MEIC-14 and MEIC-15 regarding baseline ground water quality and spoil water quality.  
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MEIC et al. Acceptability MEIC-17 The 1979 EIS for the Spring Creek Mine recognized that the mine would “destroy” 
shallow aquifers. Regulators concluded that the ability of the land to support livestock 
and wildlife would decrease. The ability of the land to support sage grouse will be 
decreased for the long-term. The carrying capacity of the entire permit area would be 
lowered for most species that currently inhabit or use the minesite. There would be a 
reduction in the quality of life for the residents of the Birney-Sheridan area resulting 
from a breakdown in society and impingements on social and psychological well-being. 


The 1979 EIS was created to predict potential mine impacts prior to mining. Subsequent MEPA reviews 
have updated impact predictions, and the 1979 EIS was not used as a reference for the AM6 EA.  


The Proposed Action would temporarily disturb 479 acres of terrestrial, avian and/or aquatic habitat 
and temporarily displace species occurring within the proposed disturbance area. Impacts to wildlife 
would be minimized by SCM’s adherence to the monitoring (ARM 17.24.723) and protection (ARM 
17.24.751) requirements. In addition to their Fish and Wildlife Plan (ARM 17.24.312), SCM has 
implemented a Species of Special Interest (SOSI) Plan to provide broad, long-term direction for 
management of wildlife species of special interest that occur within the SCM wildlife monitoring area.   


The carrying capacity of the Proposed Action area would be temporarily reduced until approximately 
Phase III reclamation. However, the carrying capacity of the currently approved permit area is not 
anticipated to be drastically reduced. Wildlife species currently present on the minesite will continue to 
exist among ongoing operations.   


Impacts to local society, culture, and employment are addressed in the EA under sections 13 through 
20. Because the proposed action adds one year to the life of mine and is a continuation of previously 
disclosed impacts, the impacts from AM6 were determined to be not significant.  


MEIC et al. Acceptability MEIC-18 In the past half-century, there are no examples of successful reclamation. No ponderosa 
pine forests have been replaced, no sage brush steppe ecosystems have been recreated, 
and no spoils aquifers have been cleaned or remediated. There is no showing that 
reclamation can be accomplished (especially given that NTEC’s bond does not include any 
funding for water replacement or remediation). 


Several hundred acres have been reclaimed through Phase I, II, and III bond release applications. These 
applications date back to the 1990’s. Reclamation at Spring Creek Mine has demonstrated long-term 
success. Vegetation monitoring and plot measurements indicate woody plant establishment (including 
sage brush) has consistently been met or exceeded target densities averaging more than 2,200 
stems/acres. Referring to the approved Spring Creek permit, 311 acres are projected to reclaim 
ponderosa pine on steep north-facing slopes. There are currently 2271 acres targeting the focus of 
sagebrush/mixed shrub species for various wildlife habitat, including sage grouse and mule deer. Spring 
Creek mine has demonstrated topographic diversity among reclaimed lands in Montana as well as 
successful regeneration of a wide variety of species best suited to the ecological habitat.  


See response to MEIC-15 and MEIC-23 regarding the hydrologic component of reclamation. 


MEIC et al. Acceptability MEIC-19 DEQ must address in its EA and its MSUMRA review whether prior regulators were 
mistaken in their determinations that the land could not be reclaimed to support the 
same or higher and better uses. DEQ must fully address and disclose whether reclamation 
can be accomplished. And DEQ must deny the permit because no evidence demonstrates 
that reclamation, as required by MSUMRA and Montana’s constitution, can be 
accomplished. 


See response to MEIC-16, MEIC-17 and MEIC-18; these responses demonstrate the ability to achieve 
successful reclamation. 


DEQ has addressed this issue in the EA, its review and under Montana Strip and Underground 
Reclamation Act (MSUMRA), and the approved permit (Section 4.2 of Approved permit and AM6 
application). These documents state that the land will be reclaimed to support the same, or a higher 
and better, post-mining land use. Reclamation will be accomplished in reference to the reclamation 
commitments stated in the approved permit, as well as in the proposed AM6 application. The mine has 
achieved Phase III on 533 acres and final reclamation on 19 acres to date, demonstrating that the mine 
can achieve the reclamation success criteria outlined in ARM 17.24.1116(6)(c).  


MEIC et al. Acceptability MEIC-20 DEQ must assess how the worsening impacts of climate change will affect and impair 
reclamation. 


DEQ holds bond to ensure reclamation requirements and permit conditions have been met prior to 
bond release. All areas of reclamation must pass 4 phases of reclamation prior to the release of full 
liability.  


MEIC et al. Acceptability MEIC-21 Neither of these EISs [TR1 or AM5], however, is reasonably available to the public. DEQ 
has apparently removed them from its website. Because these documents are not 
available to the public, DEQ cannot rely on or incorporate them by reference. 


Montana Department of Environmental Quality records, including past EISs, are available with a public 
information request.  


MEIC et al. Acceptability MEIC-22 DEQ similarly improperly defers reference of cumulative impacts to water resources to its 
currently unpublished cumulative hydrologic impact assessment. The CHIA is not 


The cumulative hydrologic impact assessment (CHIA) is a part of the written findings and published 
with the final decision’s written findings. While the CHIA was mentioned in the environmental 
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available for public review and comment. No public participation or transparency is 
accomplished by DEQ’s relying on a document and analysis that does not exist at the time 
of public comment. 


assessment, it is a separate decision document and no portion of the environmental assessment was 
dependent on the CHIA other than to mention that a more detailed explanation would be created in 
the CHIA.   


MEIC et al. Acceptability MEIC-23 NTEC’s application and the existing permit do not appear to include any bonding to 
implement and assure reclamation of impacts to the hydrologic balance. Reclamation will 
require either large scale water treatment or large scale water replacement and 
alternative water supplies. Indeed, the plan for the protection of the hydrologic balance 
recognizes the need for provision of alternative water supplies. Yet, there is no bonding 
for treatment or alternative water supplies. Nor is there any provision for long-term 
operations and maintenance. Nor are there any provisions in the plan for protection of 
the hydrologic balance to address salinity pollution to the Tongue River, even though 
numerous studies indicate that the mines adjacent to the river are going to discharge 
significant salts into that river (via groundwater) for decades or centuries. The impacts 
will be significant, given that the river is already impaired for excessive salinity, an 
impairment that will only become more significant due to the impacts of climate change 
(which will increase evapotranspiration, concentrating salts). These impacts must be 
addressed in the reclamation plan and they must be bonded. 


 


Consistent with DEQ’s worst-case reclamation bonding analysis, DEQ must assume that 
pollution from the mine will degrade water quality in the Tongue River, requiring long-
term treatment or water replacement. NTEC must post a bond to address such impacts. 


The reclamation bond is calculated using the approved reclamation plan and the expected costs to 
complete necessary reclamation activities, consistent with MSUMRA requirements. The calculated 
bond includes requirements for monitoring, protecting the hydrologic balance, and taking corrective 
actions if impacts to water resources occur. If monitoring or future evaluations show that additional 
reclamation measures are needed, DEQ will require changes to the permit and adjust the reclamation 
bond accordingly to provide adequate financial assurance. Based on the available information and the 
approved reclamation plan, DEQ has decided that the current bond is sufficient to meet the 
reclamation obligations set by the permit. 


DEQ determined that NTEC affirmatively demonstrated that the current and proposed amendment has 
been designed to prevent material damage outside the permit boundary and that impacts to the 
hydrologic balance inside the permit have been minimized. Because the mine is designed to prevent 
material damage and monitoring is in place to validate these predictions, DEQ has determined the mine 
is designed to not require additional water treatment nor needs to carry bond at this time for water 
treatment. Bond and hydrologic monitoring data are reviewed at least annually. 
 


MEIC et al. Acceptability MEIC-24 Because NTEC can use sovereign immunity to thwart public oversight and judicial review 
of the permitting process, it may not receive a permit under MSUMRA. 


NTEC has executed a limited waiver of sovereign immunity and is subject to all laws and rules of 
MSUMRA as a mine operator in the state of Montana.  


MEIC et al. Acceptability MEIC-25 The draft EA indicates that the AM6 expansion includes about 15 million tons of federal 
coal that is being added to the mining permit. Draft EA, tbl. 1. Both SMCRA and the 
Mineral Leasing Act require NTEC to obtain a mining plan modification from the US Office 
of Surface Mining and Department of Interior prior to mining this federal coal. 30 C.F.R. 
§§ 746.13, 14. Before OSM and DOI can approve a mining plan modification, they must 
comply with applicable federal laws, including the National Environmental Policy Act 
(NEPA) and the Endangered Species Act (ESA). Id. § 746.13(b), (d). 


Federal mine plan modifications occur after approval of the state-controlled permit and are a separate 
action outside of Montana DEQ’s jurisdiction. Compliance with NEPA and federal laws will be overseen 
by the Office of Surface Mining Enforcement and Reclamation.   


MEIC et al. Acceptability MEIC-26 DEQ’s EA and MSUMRA analysis must disclose the cumulative impacts to sage grouse 
from the Spring Creek Mine, together with past, present, and future cumulative impacts. 


DEQ and the State of Montana must manage this species to prevent its listing under the 
Endangered Species Act and in a manner that “assists in the maintenance and recovery” 
of the species. MCA, § 87-1-201(10)(a). It is specifically Montana policy to conserve sage 
grouse. MCA § 87-5-902. 


This apparently permanent degradation of habitat is inconsistent both with MSUMRA and 
Montana’s constitution, Mont. Const. Art. II, § 3, Art. IX, §§1-3, 7. DEQ must disclose and 
analyze these impacts and may not permit continued degradation of sage grouse habitat. 
Further, DEQ must, consistent with state policy, be taking steps to actively recover sage 
grouse populations, rather than continuing to allow incremental destruction of habitat, as 
here. 


The EA discloses impacts to sage grouse in Section 5 Terrestrial, Avian, and Aquatic Life and Habitats. 
NTEC completed consultation with the Montana Sage Grouse Habitat Conservation Program (MSGHCP) 
and will implement the approved mitigation plan prior to disturbance in the amendment area.  


Under MSUMRA, NTEC is obligated to consult with appropriate fish and wildlife agencies, including the 
MSGHCP, to evaluate the impacts of mining proposed in an application on wildlife and to ensure that 
reclamation will provide for the habitat needs of various wildlife species. The MSGHCP is the 
established program for consultation, recommendation, and facilitation of sage grouse habitat 
conservation in the state. Consultation with the MSGHCP allows NTEC to identify mining and 
reclamation techniques that minimize impacts to sage grouse. The mitigation measures proposed by 
the MSGHCP are evaluated by DEQ and, as appropriate, adopted into the mining plan, thereby 
satisfying the MSUMRA requirements with regards to sage grouse habitat. 
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MEIC et al. Acceptability MEIC-27 The mitigation plan and three options are not included in the AM6 application materials 
and draft EA, and are otherwise unavailable for the public to scrutinize, evaluate or 
comment on concerning its efficacy. These documents should be made public, and DEQ 
cannot determine NTEC’s application complete until the public has a chance to 
meaningfully comment on the AM6 applications plan for mitigation of sage grouse 
impacts. 


Montana Department of Environmental Quality records, including records referenced in the EA, are 
available with a public information request. The mitigation plan was uploaded into the permit materials 
by the permittee (document ‘SGHCP_SCM Review_6-12-26_AM6_2026_0615.pdf’) and available to the 
public with the published permit that was ruled acceptable in response to the final acceptability 
deficiency. 


https://deq.mt.gov/files/Land/CoalUranium/Snapshots/SpringCreek_AM6_AcceptabilityDetermination-
PUBLIC.zip  


MEIC et al. Acceptability MEIC-28 It is apparent from permit application correspondence that DEQ has consulted with FWS 
and that FWS has issued a “biological opinion” related to the mine expansion. See Ltr. 
from NTEC to DEQ (Jan. 16, 2026) (referring to “USFWS AM6 Biological Opinion”). This 
information is highly relevant to public review of the AM6 proposal and must be made 
available to the public for meaningful public comment. Mont. Const. Art. II, §§ 17, 18; 
ARM 17.4.625(6). We request that you make this information available on the project 
webpage and reopen the public comment period after the public has had the opportunity 
to review this critical information. 


Montana Department of Environmental Quality records, including the USFWS project consultation, are 
available with a public information request.  


See response to MEIC-30.  


MEIC et al. Acceptability MEIC-29 USFWS IPaC indicates that pallid sturgeon are present in the Tongue River downstream 
from the mine. Pollution from the mine may cumulatively impact sturgeon. 


Pallid sturgeon were not identified within the iPaC analysis area used for USFWS consultation and EA. 
The iPaC analysis area consisted of the proposed amendment area in alignment with consultation for 
species listed or may be present in the area of a proposed action. DEQ identified the area of the 
proposed action as the proposed permit amendment area.  


The cumulative hydrologic impact area is drawn to include areas where the impacts from the proposed 
operation may interact with the impacts of all previous, existing and anticipated mining on surface and 
ground water systems. While the cumulative hydrologic impact area includes the Tongue River which is 
listed as habitat for pallid sturgeon wherever found, there have been no documented pallid sturgeon in 
the cumulative hydrologic impact area which is drawn to include the Tongue River Reservoir; dams 
downstream including the Tongue River Dam have been documented to be significant fish barriers. The 
USFWS consultation for Spring Creek’s amendment AM6 did not find any risk of an incidental taking for 
a threatened or endangered species and did not identify pallid sturgeon as a species of concern with 
the proposed mining project. Water quality standards are set to protect uses including aquatic life. The 
proposed mine plan has been determined to be designed to prevent a violation of a water quality 
standard and is therefore protective of aquatic life.  


MEIC et al. Acceptability MEIC-30 OSM’s biological opinion for state programs under SMCRA is invalid. Ctr. For Biological 
Diversity v. U.S. Off. of Surface Mining Reclamation & Enf't, No. CV 23-3343 (SLS), 2026 
WL 1506550 (D.D.C. May 29, 2026). Thus, the ESA consultation process that currently 
exists between OSM and DEQ is unlawful and inconsistent with the ESA. Id. Accordingly, 
DEQ must formally consult with OSM and FWS prior to making any decision on the 
pending permit. To the degree that FWS relied on the 2020 programmatic biological 
opinion in its evaluation of the AM6 expansion, its reliance was unlawful. As the court 
noted in Center for Biological Diversity, the 2020 programmatic biological opinion is 
flawed in numerous respects and may not be a stand-in for full consultation under the 
ESA. 


DEQ confirmed, using the United States Fish and Wildlife Service’s IPaC tool, that no ESA-listed species 
or critical habitat occurs within the AM6 amendment area. The three species addressed in the EA—
monarch butterfly, western regal fritillary, and Suckley’s cuckoo bumble bee—are proposed species, 
which require only conferral where jeopardy is likely. DEQ determined the action will not likely 
jeopardize these species, FWS concurred on December 19, 2025, and confirmed no conference is 
required under 50 C.F.R. § 402.12(k). This review did not rely on the mechanisms addressed in Center 
for Biological Diversity v. OSMRE, No. CV 23-3343 (SLS), 2026 WL 1506550 (D.D.C. May 29, 2026). 


MEIC et al. Acceptability MEIC-31 We appreciate some mitigation measures suggested by DEQ on pesticide and insecticide 
use, however, they are not sufficient. It is hard to see how the mine expansion will not 
adversely affect monarch butterflies, western regal fritillaries, and suckley’s cuckoo 


The monarch butterfly, western regal fritillary, and Suckley’s cuckoo bumblebee are proposed 
threatened or endangered but have not been listed as a threatened or endangered species. In 
accordance with 50 CFR 402.10(a), consultation with the USFWS’ Montana Ecological Office 



https://deq.mt.gov/files/Land/CoalUranium/Snapshots/SpringCreek_AM6_AcceptabilityDetermination-PUBLIC.zip

https://deq.mt.gov/files/Land/CoalUranium/Snapshots/SpringCreek_AM6_AcceptabilityDetermination-PUBLIC.zip





Commenter Category # Comment Response 


bumble bee, given that mining operations will disturb habitat during nesting and 
hibernation periods and will destroy wetlands. It is not clear how these impacts will be 
mitigated. 


determined that the Proposed Action was not likely to jeopardize the continued existence of any 
proposed species. As discussed in the EA, none of these species have been documented within the AM6 
baseline wildlife study area or within the SCM wildlife monitoring area. The habitats in the direct, 
secondary and/or cumulative impact analysis area do not meet specialized habitat requirements. 
Therefore, direct impacts are unlikely and the general requirements of vegetation re-establishment in 
reclamation are sufficient for ensuring general habitat protection.  


SCM has commitments within their 17.24.312 Fish and Wildlife Plan and 17.24.313 Reclamation Plan to 
construct wildlife enhancement features, such as wetlands, when opportunities arise during 
reclamation to replace such features. The 0.4 acres of wetlands affected by the Proposed Action do not 
contain specialized habitat components required by these species, such as stands of milkweed or violet 
species. Nor does the mine broadcast spray pesticides or herbicides.  The mine’s 17.24.312 Fish and 
Wildlife Plan commits to minimizing surface disturbance activities (e.g., soil salvage, road construction, 
grubbing, logging, exploratory drilling, etc.) to the extent practicable during the primary breeding 
season for most avian species in the region (i.e., April 1 through July 31). Although the Proposed Action 
area lacks specialized habitat, this commitment also benefits the Monarch and the Western Regal 
Fritillary by reducing the likelihood of any summer breeding habitat being disturbed.  


While little is known about the specific winter hibernation sites for Suckley’s cuckoo bumble bee, it’s 
possible that they utilize duff or loose soil areas a few inches underground. The Proposed Action area is 
not comprised of habitats that you would expect to find loose soils with high organic layers (duff) (i.e. 
coniferous forests, old mixed hardwood forests, peatlands and bogs, and undisturbed woodland 
ecosystems). The MTNHP Habitat Suitability Model predicts that bulk densities above approximately 
1.2 g/cm³ are associated with substantially reduced habitat suitability. Baseline soil surveys found the 
Proposed Action area to be primarily comprised of sandy loams and loams (i.e Travessilla Series and 
Shingle Series). These soil types can reasonably be expected to have a higher bulk density than 1.2 
g/cm³.    


Northern 
Cheyenne  


Acceptability NC-1 DEQ’s draft environmental assessment indicates that there are multiple historical and 
archaeological sites to be mined. It appears that DEQ, along with the mine operator, have 
already begun consultation with BLM and the Montana State Historic Preservation Officer 
(SHPO), but not with the Northern Cheyenne. It appears that DEQ has done no more for 
consultation with the Northern Cheyenne than send a “notice of completeness” and 
availability of the EA. This is insufficient. 


DEQ sent a request for consultation on cultural resource protection to the Fort Peck Assiniboine and 
Sioux Tribes, the Chippewa Cree of the Rocky Boy Reservation, Fort Belknap Indian Community, Crow 
Tribe of Indians, Blackfeet Nation, Little Shell Tribe of Chippewa Indians of Montana, Northern 
Cheyenne Tribe, and the State Director of Indian Affairs on November 5, 2025. The Northern Cheyenne 
Tribal Historic Preservation Officer reached out to DEQ on November 24, 2025 requesting additional 
information on archaeological reports, which was provided on December 2, 2025. DEQ received no 
further request for information or consultation from either the Northern Cheyenne tribe or any other 
tribe that was consulted. 


The EA was updated to include a statement on tribal consultation.  


Northern 
Cheyenne  


Acceptability NC-2 It appears that the mine expansion will continue to cause long-term water quality 
degradation in the Tongue River basin. The draft environmental assessment recognizes 
that mining will destroy coal seam aquifers and replace them with spoils that will increase 
the salinity three-fold. 


DEQ has determined that AM6 is designed to prevent material damage to the hydrologic balance 
outside of the permit boundary. Analysis with the environmental assessment determined that the 
impacts to water quality and quantity in the area were not significant.   


Northern 
Cheyenne  


Acceptability NC-3 Additionally, it appears that the mine expansion will continue to cause long-term water 
quality degradation in the Tongue River basin. The draft environmental assessment 
recognizes that mining will increase the salinity three-fold.  


Even if these discharges will only occur many years after the end of mining, this is a major 
concern for us. The Tongue River is already impaired for salinity and this will only worsen 


See response to MEIC-7 and MEIC-9. 


 


An evaluation of the spoils water quality is provided in the response to MEIC-14. An analysis of 
Northern Cheyenne water quality standards is provided in the CHIA Section 9.2.6 Mining Impacts to 
Surface Water Quality. In summary, spoil ground water from all mining is estimated to increase TDS by 
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the impairment. DEQ has not completed a much needed total maximum daily load 
(TMDL) to remedy the salinity pollution in the river. 


roughly 5.8% over baseline conditions in the Tongue River Reservoir. With this addition, water quality 
in the Tongue River at reservation is predicted to continue to meet Northern Cheyenne water quality 
standards.  Median SC and SAR values on the Tongue River below the dam during mining influence (598 
µS/cm and 0.75, respectively) are similar to baseline median concentrations and have not exceeded 
Northern Cheyenne water quality standards. 


 


See response to MEIC-6 regarding TMDL for the Tongue River. 


  





