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History: En. Sec. 1, Ch. 528, L. 1989; amd. Sec. 1, Ch. 763, L. 1991; amd. Sec. 1, Ch. 339, L.
1993; amd. Sec. 19, Ch. 361, L. 2003; amd. Sec. 23, Ch. 267, L. 2017.
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(9) "Eligible costs" means expenses reimbursable under 75-11-307.

(10) "Export" means to transport out of the state of Montana, by means other than in the fuel supply
tank of a motor vehicle, gasoline, aviation gasoline, special fuel, or heating oil received from a refinery or
pipeline terminal within the state of Montana.

(11) "Exporter" means a person who transports, by means other than in the fuel supply tank of a motor
vehicle, gasoline, aviation gasoline, special fuel, or heating oil received from a refinery or pipeline terminal
within the state of Montana to a destination outside the state of Montana for sale, use, or consumption
beyond the boundaries of the state of Montana.

(12) "Fee" means the petroleum storage tank cleanup fee provided for in 75-11-314.
(13) "Fund" means the petroleum tank release cleanup fund established in 75-11-313.

(14) "Gasoline" means gasoline as defined in 15-70-401. For the purposes of this chapter, gasoline
does not include JP-4 jet fuel sold to a federal defense fuel supply center.

(15) "Heating oil" means petroleum that is No. 1, No. 2, No. 4-light, No. 4-heavy, No. 5-light, No. 5-
heavy, and No. 6 technical grades of fuel oil; other residual fuel oils, including navy special fuel oil and
bunker C; and other fuels when used as substitutes for one of these fuel oils. Heating oil is typically used
in the operation of heating equipment, boilers, or furnaces.

(16) "Import" means to receive into a person's possession or custody first after its arrival and coming to
rest at a destination within the state any gasoline, aviation gasoline, special fuel, or heating oil shipped or
transported into this state from a point of origin outside this state, other than in the fuel supply tank of a
motor vehicle.

(17) "Operator" means a person in control of or having responsibility for the daily operation of a
petroleum storage tank.

(18) (a) "Owner" means:
(i) a person that holds title to, controls, or possesses an interest in a petroleum storage tank; or

(i) a person that owns the property on which a petroleum storage tank from which a release occurred
was located.

(b) The term does not include a person that holds an interest in a storage tank solely for financial
security, unless through foreclosure or other related actions the holder of a security interest has taken
possession of the tank.

(19) "Person" means an individual, firm, trust, estate, partnership, company, association, joint-stock
company, syndicate, consortium, commercial entity, corporation, or agency of state or local government.

(20) "Petroleum” or "petroleum products" means crude oil or any fraction of crude oil that is liquid at
standard conditions of temperature and pressure (60 degrees F and 14.7 pounds per square inch
absolute) or motor fuel blend, such as ethanol-blended gasoline, and that is not augmented or
compounded by more than a de minimis amount of another substance.

(21) "Petroleum storage tank” means a tank that contains or contained petroleum or petroleum
products and that is:

(@) an underground storage tank as defined in 75-11-503;
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(b) a storage tank that is situated in an underground area, such as a basement, cellar, mine, drift,
shaft, or tunnel;

(c) an aboveground storage tank with a capacity of less than 30,000 gallons; or

(d) aboveground or underground pipes associated with tanks under subsections (21)(b) and (21)(c),
except that pipelines regulated under the following laws are excluded:

() the Natural Gas Pipeline Safety Act of 1968, 49 U.S.C. 1671, et seq.;
(ii) the Hazardous Liquid Pipeline Safety Act of 1979, 49 U.S.C. 2001, et seq.; and

(iii) state law comparable to the provisions of law referred to in subsections (21)(d)(i) and (21)(d)(ii), if
the facility is intrastate.

(22) "Properly designed and installed double-walled tank system" means a petroleum storage tank and
associated product piping that is designed and constructed with rigid inner and outer walls separated by
an interstitial space and that is capable of being monitored for leakage. The design and construction of
these tank systems must meet any applicable standards of the department and the department of justice
fire prevention and investigation bureau. The material used in construction must be compatible with the
liquid to be stored in the system, and the system must be designed to prevent the release of any stored
liquid.

(23) "Property damage" means:
(@) physical injury to tangible property, including loss of use of that property caused by the injury; or
(b) loss of use of tangible property that is not physically injured.

(24) "Release" means any spilling, leaking, emitting, discharging, escaping, leaching, or disposing of
petroleum or petroleum products from a petroleum storage tank into ground water, surface water, surface
soils, or subsurface soils.

(25) "Special fuel" means those combustible liquids commonly referred to as diesel fuel or another
volatile liquid of less than 46 degrees A.P.I. (American petroleum institute) gravity test, except liquid
petroleum gas. For the purposes of this chapter, special fuel does not include diesel fuel sold to a railroad
or a federal defense fuel supply center.

History: En. Sec. 2, Ch. 528, L. 1989; amd. Sec. 1, Ch. 389, L. 1991; amd. Sec. 2, Ch. 763, L.
1991; amd. Sec. 1, Ch. 298, L. 1993; amd. Sec. 2, Ch. 339, L. 1993; amd. Sec. 212, Ch. 418, L. 1995;
amd. Sec. 33, Ch. 112, L. 1997; amd. Sec. 1, Ch. 420, L. 1999; amd. Sec. 121, Ch. 114, L. 2003; amd.
Sec. 19, Ch. 100, L. 2007; amd. Sec. 1, Ch. 396, L. 2009; amd. Sec. 38, Ch. 220, L. 2015.
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(f) expenses incurred before April 13, 1989, for owners or operators seeking reimbursement from the
petroleum tank release cleanup fund and expenses incurred before May 15, 1991, for owners or operators
seeking reimbursement from the petroleum tank release cleanup fund for a tank storing heating oil for
consumptive use on the premises where it is stored or for a farm or residential tank with a capacity of
1,100 gallons or less that is used for storing motor fuel for noncommercial purposes;

(g) expenses exceeding the maximum reimbursements provided for in subsection (4);

(h) costs for which an owner or operator has received reimbursement or payment from an insurer or
other third party, including a grantor;

(i) expenses for work completed by or on behalf of the owner or operator more than 5 years prior to
the owner's or operator's request for reimbursement. This limitation does not apply to claims for
compensation paid to third parties for bodily injury or property damage. The running of the 5-year
limitation period is suspended by an appeal of the board's denial of eligibility for reimbursement. If a
written request for hearing is filed under 75-11-309, the suspension of the 5-year limitation period is
effective from the date of the board's initial eligibility denial to the date on which the initial eligibility denial
is overturned or reversed by the board, a district court, or the state supreme court, whichever occurs
latest. The board may grant reasonable extensions of this limitation period if it is shown that the need for
the extension is not due to the negligence of the owner or operator or agent of the owner or operator.

() costs that the board has determined are not actual, reasonable, and necessary costs of responding
to the release and implementing the corrective action plan, as provided for in 75-11-309, including costs
included in a department-approved corrective action plan for the purpose of remediating the release in
excess of department standards.

(3) An owner or operator may designate a person, including a grantor, as an agent to receive the
reimbursement for eligible costs incurred by the person if the owner or operator remains legally
responsible for all costs and liabilities incurred as a result of the release.

(4) Subject to the availability of funds under subsection (6):

(a) for releases eligible for reimbursement from the fund that are discovered and reported on or after
April 13, 1989, from a tank storing heating oil for consumptive use on the premises where it is stored or
from a farm or residential tank with a capacity of 1,100 gallons or less that is used for storing motor fuel for
noncommercial purposes, the board shall reimburse an owner or operator for:

() 100% of the eligible costs, up to a maximum total reimbursement of $500,000, for properly
designed and installed double-walled tank system releases that were discovered and reported on or after
October 1, 1993, and before October 1, 2009; or

(i) 50% of the first $10,000 of eligible costs and 100% of subsequent eligible costs, up to a maximum
total reimbursement of $495,000 for all other releases; and

(b) for all other releases eligible for reimbursement from the fund that are discovered and reported on
or after April 13, 1989, the board shall reimburse an owner or operator for:

(i) 100% of the eligible costs, up to a maximum total reimbursement of $1 million, for properly
designed and installed double-walled tank system releases that were discovered and reported on or after
October 1, 1993, and before October 1, 2009; or
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(ii) 50% of the first $35,000 of eligible costs and 100% of subsequent eligible costs, up to a maximum
total reimbursement of $982,500 for all other releases.

(5) If an insurer or grantor pays or reimburses an owner or operator for costs that qualify as eligible
costs under subsection (1), the costs paid or reimbursed by the insurer or grantor:

(@) are considered to have been paid by the owner or operator toward satisfaction of the 50% share
requirements of subsection (4)(a)(ii) or (4)(b)(ii) if the owner or operator receives the payment or
reimbursement before applying for reimbursement from the board;

(b) are not reimbursable from the fund unless the grantor is designated by the owner or operator as
an agent to receive the reimbursement for eligible costs incurred by the grantor; and

(c) except for the amount considered to have been paid by the owner or operator pursuant to
subsection (5)(a), are considered to have been reimbursed from the fund for purposes of determining
when the board has paid the maximum amount payable from the fund under subsection (4)(a)(ii) or (4)(b)
(ii).

(6) If the fund does not contain sufficient money to pay approved claims for eligible costs, a
reimbursement may not be made and the fund and the board are not liable for making any reimbursement

for the costs at that time. When the fund contains sufficient money, eligible costs must be reimbursed
subsequently in the order in which they were approved by the board.

History: En. Sec. 3, Ch. 528, L. 1989; amd. Sec. 2, Ch. 389, L. 1991; amd. Sec. 3, Ch. 763, L.
1991; amd. Sec. 3, Ch. 339, L. 1993; amd. Sec. 2, Ch. 55, L. 1995; amd. Sec. 2, Ch. 115, L. 1997;
amd. Sec. 1, Ch. 137, L. 2003; amd. Sec. 1, Ch. 245, L. 2003; amd. Sec. 2, Ch. 396, L. 2009; amd.
Sec. 1, Ch. 189, L. 2011; amd. Sec. 1, Ch. 107, L. 2015; amd. Sec. 7, Ch. 296, L. 2015.
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History: En. Sec. 4, Ch. 528, L. 1989; amd. Sec. 3, Ch. 389, L. 1991; amd. Sec. 4, Ch. 763, L.
1991; amd. Sec. 4, Ch. 339, L. 1993; amd. Sec. 2, Ch. 420, L. 1999; amd. Sec. 1, Ch. 112, L. 2001;
amd. Sec. 2, Ch. 245, L. 2003; amd. Sec. 2, Ch. 356, L. 2005.
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() The department shall notify the owner or operator of its approval of a corrective action plan and
shall promptly submit a copy of the approved corrective action plan to the board. Upon review, the board
may request that the corrective action plan be amended pursuant to 75-11-508 to include a petroleum
mixing zone. If the department finds that the conditions for establishment of a petroleum mixing zone in
75-11-508 are satisfied, the corrective action plan must be amended to include a petroleum mixing zone.

(@) The owner or operator shall implement the corrective action plan or plans approved by the
department until the release is resolved. The department may oversee the implementation of the plan,
require reports and monitoring from the owner or operator, undertake inspections, and otherwise exercise
its authority concerning corrective action under Title 75, chapter 10, part 7, Title 75, chapter 11, part 5, and
other applicable law and rules.

(h) (i) The owner or operator shall document in the manner required by the board all expenses
incurred in preparing and implementing the corrective action plan. The owner or operator shall submit
claims and substantiating documents to the board in the form and manner required by the board.

(i) The board shall review each claim and determine if the claims are actual, reasonable, and
necessary costs of responding to the release and implementing the corrective action plan.

(i) If the board requires additional information to determine if a claimed cost is actual, reasonable, and
necessary, the board may request comment from the department and the owner or operator.

(iv) If the department determines that an owner or operator is failing to properly implement a corrective
action plan, it shall notify the board.

() The owner or operator shall document, in the manner required by the board, any payments to a
third party for bodily injury or property damage caused by a release. The owner or operator shall submit
claims and substantiating documents to the board in the form and manner required by the board.

() In addition to the documentation in subsections (1)(h) and (1)(i), when the release is claimed to
have originated from a properly designed and installed double-walled tank system, the owner or operator
shall document, in the manner required by the board, the following:

() the date that the release was discovered; and
(ii) that the originating tank was part of a properly designed and installed double-walled tank system.

(2) If an owner or operator is issued an administrative order for failure to comply with requirements
imposed by or pursuant to Title 75, chapter 11, part 5, or rules adopted pursuant to Title 75, chapter 11,
part 5, all reimbursement of claims submitted after the date of the order must be suspended. Upon a
written determination by the department that the owner or operator has returned to compliance with the
requirements of Title 75, chapter 11, part 5, or rules adopted pursuant to Title 75, chapter 11, part 5,
suspended and future claims may be reimbursed according to criteria established by the board. In
establishing the criteria, the board shall consider the effect and duration of the noncompliance.

(3) The board shall review each claim received under subsections (1)(h) and (1)(i), make the
determination required by this subsection, inform the owner or operator of its determination, and, as
appropriate, reimburse the owner or operator from the fund. Before approving a reimbursement, the board
shall affirmatively determine that:

(a) the expenses for which reimbursement is claimed:
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(i) are eligible costs; and

(i) were actually, necessarily, and reasonably incurred for the preparation or implementation of a
corrective action plan approved by the department or for payments to a third party for bodily injury or
property damage; and

(b) the owner or operator:
() is eligible for reimbursement under 75-11-308; and

(i) has complied with this section and any rules adopted pursuant to this section. Upon a determination
by the board that the owner or operator has not complied with this section or rules adopted pursuant to
this section, all reimbursement of pending and future claims must be suspended. Upon a determination by
the board that the owner or operator has returned to compliance with this section or rules adopted
pursuant to this section, suspended and future claims may be reimbursed according to criteria established
by the board. In establishing the criteria, the board shall consider the effect and duration of the
noncompliance.

(4) (a) If an owner or operator disagrees with a board determination under subsection (3), the owner
or operator may submit a written request for a hearing before the board.

(b) A written request for a hearing must be received by the board within 120 days after notice of the
board's determination is served on the owner or operator by certified mail. The notice of determination
must advise the owner or operator of the 120-day time limit for submitting a written request for a hearing
to the board. Not less than 50 days or more than 60 days after the board serves the notice of
determination, the board shall serve on the owner or operator a second notice by certified mail advising
the owner or operator of the deadline for requesting a hearing. Service by certified mail is complete on the
date shown on the certified mail receipt.

(c) If awritten request is received within 120 days, the hearing must be held at a meeting of the board
or as otherwise permitted under the Montana Administrative Procedure Act no later than 120 days
following receipt of the request or at a time mutually agreed to by the board and the owner or operator.

(d) If a written request is not received within 120 days, the determination of the board is final.

(5) The board shall obligate money for reimbursement of eligible costs of owners and operators in the
order that the costs are finally approved by the board.

(6) (a) The board may, at the request of an owner or operator, guarantee in writing the
reimbursement of eligible costs that have been approved by the board but for which money is not currently
available from the fund for reimbursement.

(b) The board may, at the request of an owner or operator, guarantee in writing reimbursement of
eligible costs not yet approved by the board, including estimated costs not yet incurred. A guarantee for
payment under this subsection (6)(b) does not affect the order in which money in the fund is obligated
under subsection (5).

(c) When considering a request for a guarantee of payment, the board may require pertinent
information or documentation from the owner or operator. The board may grant or deny, in whole or in
part, any request for a guarantee.
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History: En. Sec. 5, Ch. 528, L. 1989; amd. Sec. 4, Ch. 389, L. 1991; amd. Sec. 5, Ch. 339, L.
1993; amd. Sec. 1, Ch. 355, L. 1993; amd. Sec. 34, Ch. 112, L. 1997; amd. Sec. 3, Ch. 245, L. 2003;
amd. Sec. 3, Ch. 356, L. 2005; amd. Sec. 3, Ch. 396, L. 2009; amd. Sec. 2, Ch. 189, L. 2011; amd.
Sec. 8, Ch. 296, L. 2015.
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History: En. Sec. 7, Ch. 528, L. 1989; amd. Sec. 2, Ch. 298, L. 1993; amd. Sec. 4, Ch. 37, L. 1999;
amd. Sec. 20, Ch. 100, L. 2007; amd. Sec. 4, Ch. 396, L. 2009; amd. Sec. 39, Ch. 220, L. 2015.
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(b) procedures for determining owners or operators who are eligible for reimbursement and
determining the validity of claims;

(c) procedures for the review and approval of corrective action plans;

(d) procedures for conducting board meetings, hearings, and other business necessary for the
implementation of this part;

(e) the criteria and reimbursement rates applicable to those owners and operators who comply with a
violation letter issued by the department; and

(f) other rules necessary for the administration of this part.

(6) The board may apply for, accept, and repay loans from the board of investments pursuant to 17-6-
225.

(7) The board shall conduct an analysis of the short-term and long-term viability of the fund and report
its findings to the director of the department and the legislative auditor by July 1 prior to each regular
legislative session. This analysis must include but is not limited to:

(a) trends in fund revenue and expenditure activity;
(b) exposure to long-term liabilities;

(c) impacts of changes in state and federal regulations relating to underground and aboveground
storage tanks;

(d) availability of petroleum storage tank liability insurance in the private sector and trends in
provisions of the insurance; and

(e) the continuing need for collection of all or part of the petroleum tank release cleanup fee.

History: En. Sec. 9, Ch. 528, L. 1989; amd. Sec. 5, Ch. 763, L. 1991; amd. Sec. 4, Ch. 115, L.
1997; amd. Sec. 2, Ch. 259, L. 1999; amd. Sec. 2, Ch. 112, L. 2001; amd. Sec. 6, Ch. 245, L. 2003;
amd. Sec. 5, Ch. 356, L. 2005.
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(i) any underground pipes used to contain or transport a regulated substance and connected to a
storage tank, whether the storage tank is entirely above ground, partially above ground, or entirely under
ground; and

(iii) ancillary equipment designed to prevent, detect, or contain a release from an underground storage
tank;

(b) does not include:

(i) a farm or residential tank that was installed as of April 27, 1995, that has a capacity of 1,100
gallons or less and that is used for storing motor fuel for noncommercial purposes;

(i) a farm or residential tank that was installed as of April 27, 1995, that has a capacity of 1,100 gallons
or less and that is used for storing heating oil for consumptive use on the premises where it is stored;

(iii) farm or residential underground pipes that were installed as of April 27, 1995, and that are used to
contain or to transport motor fuels for noncommercial purposes or heating oil for consumptive use on the
premises where it is stored from an aboveground storage tank with a capacity of 1,100 gallons or less;

(iv) a septic tank;

(v) a pipeline facility, including gathering lines, regulated under:

(A) the Natural Gas Pipeline Safety Act of 1968, 49 U.S.C. 1671, et seq.;

(B) the Hazardous Liquid Pipeline Safety Act of 1979, 49 U.S.C. 2001, et seq.; or

(C) state law comparable to the provisions of law referred to in subsection (8)(b)(v)(A) or (8)(b)(v)(B) if
the facility is intrastate;

(vi) a surface impoundment, pit, pond, or lagoon;
(vii) a storm water or wastewater collection system;
(viii) a flow-through process tank;

(ix) a liquid trap or associated gathering lines directly related to oil or gas production and gathering
operations;

(x) a storage tank situated in an underground area, such as a basement, cellar, mine, draft, shaft, or
tunnel, if the storage tank is situated upon or above the surface of the floor;

(xi) any pipe connected to a tank described in subsections (8)(b)(i) through (8)(b)(ix); or

(xii) underground pipes connected to an aboveground storage tank at a petroleum refinery that is
subject to:

(A) facilitywide corrective action permit provisions under 75-10-406 or the federal Resource
Conservation and Recovery Act of 1976, 42 U.S.C. 6901 through 6987, as amended; or

(B) a facilitywide corrective action order under 75-10-425 or the federal Resource Conservation and
Recovery Act of 1976, 42 U.S.C. 6901 through 6987, as amended.
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History: En. Sec. 3, Ch. 112, L. 1997; amd. Sec. 2, Ch. 156, L. 1997; amd. Sec. 2, Ch. 137, L.
2003; amd. Sec. 3, Ch. 189, L. 2011; amd. Sec. 1, Ch. 141, L. 2013.
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History: En. Sec. 5, Ch. 189, L. 2011; amd. Sec. 2, Ch. 107, L. 2015.
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