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WHEREUPON, the proceedings were had as follows:

CHAIR SIMPSON: Moving ahead, the matter of
appeal and request for hearing by Stillwater Mining
Company regarding major modification of MPDES Permit
No. MT0026808, BER2025-05 wQ, water Quality. DEQ has
filed a motion to dismiss a portion of Stillwater Mining
Company's appeal on issue C, and we're here to hear
arguments to consider this motion to dismiss.

So I guess we will hear from, from DEQ first.

MR. MOSER: Thank you, Chairman Simpson. Good
morning. And good morning, members of the Board. My name
is Kurt Moser, and I represent DEQ in this case.

As you are aware, this case involves the appeal of a
major modification to an existing discharge permit that
DEQ issued to the Stillwater Mining Company. Discovery 1is
ongoing and no contested case hearing has yet been set.
DEQ filed a motion to dismiss one issue from Stillwater's
appeal, and that's, as the Chairman indicated, appeal
issue C. That involves Stillwater's allegation that DEQ
violated the Montana Constitution and the state open
meeting laws.

Now, the motion itself that's before the Board today
is a narrow issue -- involves a narrow issue of the
Board's authority. 1It's not a dispute about whether

public participation, access to information, or
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transparent government are important. Montana's
Cconstitution and the statutes that protect those rights
make it clear that they are. But DEQ has permitting rules
that provide for public notice and input whenever DEQ
processes a permit application, as it did here, and those
rules apply to Stillwater's application for 1its
modification, and those rules were followed here. But
that's not what Stillwater is challenging or the 1issue
that we are discussing today.

Now, Stillwater claims that DEQ violated the Montana
constitution and the state open meeting laws because DEQ
held an internal meeting to discuss Stillwater's permit
modification and because that meeting was not open to the
public. The plain language found in Stillwater's notice
of appeal makes it clear that Stillwater 1is seeking a
remedy from the Board based on these alleged violations.

Now, the internal meeting, which DEQ called a nutrient
panel, was held on September 15th, 2025. The purpose of
the meeting was for DEQ staff to discuss methodology for
implementing the narrative water quality standard in
Stillwater's permit, including the implementation of the
narrative non-degradation standards. The purpose of the
meeting was not to inform the public but to ensure DEQ
shared perspectives and information within the agency. No

decisions were made at the meeting and no Timits for
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Stillwater's permit modification were recommended or
approved during the meeting. 1In fact, the draft permit
modification had not even been released to the public for
comment at that point.

Now, the Board may be aware that there have been some
recent changes to Montana law regarding nutrients. 1In
2025, the Montana Legislature repealed numeric nutrient
criteria as they applied to certain water bodies 1in
Montana, and they actually did apply to the East
Boulder River because Stillwater's permit was once, was
once based on those standards. However, that is not the
case anymore because the Legislature repealed those
standards, which put back into play the use of our
narrative standards.

Now, a narrative water quality standard is different
from a numeric water quality standard because instead of
deriving 1limits to protect the specific number that's
already listed in state rules, permit Timits for narrative
standards are derived to prevent certain conditions from
occurring in the receiving water. 1In this case, it's to
prevent conditions occurring from Stillwater's discharges
that create conditions which produce undesirable aquatic
Tife or essentially, in general and in sort of a common
way to Took at it, the production of algae.

Now, interpreting a narrative standard, as DEQ did
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here for nutrient-related 1limits, total nitrogen, is not
as straightforward as using a numeric standard, but it
does provide DEQ the ability to better account for
site-specific conditions, both in the water body and as
related to the discharge. Now, when considering how to
implement a narrative standard, DEQ believed it was
important to share information and utilize expertise from
across the agency, and that's what it did at its nutrient
panel meeting.

During its review of Stillwater's application request
for this permit modification, DEQ considered potential
impacts to the quality of the East Boulder River caused by
Stillwater's discharges of nitrogen and derived a proposed
effluent 1imit. DEQ has been authorized by the
Legislature to examine plans and other information to
determine whether a permit should be issued and what that
permit should Took 1ike and what Timits should be in a
permit.

Following its internal review, which included 1its
nutrient panel discussion, DEQ issued a draft permit for
public review on October 8th, 2025, about three weeks
after it held the nutrient panel meeting. Wwith that
public notice, DEQ provided a fact sheet that set forth
the principal facts and methodologies it used to draft the

permit. That notice allowed 30 days for the, for the
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public, as well as Stillwater, to provide comments on the
draft decision that DEQ had reached regarding the permit
modification.

Stillwater provided comments, along with other members
of the public, and DEQ considered those comments according
to department rules. DEQ responded to those comments when
it issued the final permit decision on November 26th of
2025, and then Stillwater appealed that decision to this
Board on December 19th.

Now, in that appeal, and as to Stillwater's appeal
issue C, Stillwater alleges that DEQ -- that DEQ's
nutrient panel meeting violated the Montana Constitution
and the open meeting Taws at Title 2, Chapter 3, Part 2 of
the Montana Code. 1In 1its briefing on the pending motion,
Stillwater now argues that the Board should really
consider this as a process challenge and that it's not
asking the Board to rule on these issues in the same way a
district court would.

But DEQ's position, though, 1is that it doesn't make
any difference, because they're still asking the Board to
make a decision based on alleged violations of the
constitution and Montana's open meeting laws and to
effectively decide something that the Board does not have
jurisdiction to rule upon.

Now, while Stillwater is correct to say that the
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nutrient panel was part of the DEQ process it used to
develop the permit modification, the fact that an internal
panel informed DEQ's technical analysis does not convert
every objection to that panel into an issue that the Board
may decide. 1In a contested case, Stillwater may challenge
the resulting permit under the water Quality Act, the
applicable permitting rules, and the standards governing a
contested case appeal. But it may not use the word
"process" to obtain a decision from this Board that DEQ
violated the right-to-know provisions of the Montana
constitution or the open meeting laws. Those are distinct
lTegal claims with distinct remedies assigned to the courts
and not assigned to the Board.

Put differently, while the nutrient panel is part of
the factual history of the modification, DEQ's use of that
panel does not create new areas of jurisdiction for the
Board. The Board's jurisdiction is limited to the water
Quality Act and the process requirements adopted for MPDES
permitting.

To the extent the nutrient panel or any staff meeting,
for that matter, provides discoverable information about
how DEQ derived its permit limits, Stillwater is free to
inquire about that through the contested case process.

But they can't lawfully ask the Board, through a permit

appeal, to then decide issues about the constitutionality
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of the panel or rule upon violations of Montana's open
meeting laws.

Now, this is also true as it relates to Stillwater's
appeal issue A, which is also contained in their notice of
appeal. 1In that issue, Stillwater is appealing the Timit
DEQ derived for total nitrogen. That issue is not before
the Board today, but for reference purposes, in that
modification, DEQ proposed a 1l6-pounds-per-day 1limit for
total nitrogen. Stillwater thinks that the science,
instead, supports a 1limit of 32 pounds per day.

But moving the constitutional or open meetings issues
under issue A, putting it under that label, doesn't solve
the Board's jurisdictional issue here. 1It's really just
semantics. Repurposing those -- the constitutional claims
doesn't make them any more justiciable for the Board.

If Stillwater amends its appeal to add the
constitutional and open meetings claims to issue A under a
theory that generally challenges DEQ's permitting process,
Stillwater would still be praying for a remedy that
fundamentally requires the Board to decide issues that are
outside of its jurisdiction.

Now, in the briefing in this case, DEQ referenced a
case called Jarussi vs. Board of Trustees. That case
provides clear and controlling precedent for the Board to

consider, and it describes a limitation against
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administrative boards hearing constitutional issues. The
court in that case found that constitutional questions
involving Montana open meeting laws must be decided by
judges, not administrative officials, because of the
separation of powers between the different branches of
state government. Now, the court in Jarussi also ruled
that specific open meeting remedies to Montana's open
meeting laws were also reserved to the district court and
not administrative officials.

Now, counsel for the Board, Ms. Hupp, has indicated
that two additional cases may also be important here. She
referenced -- and she did that in her memo to the Board
in, in the packet. She referenced the City of Great Falls
case and the Qlarant case. Now, neither of those cases
provide support for Stillwater's arguments here, because
neither of them provide any authority for the Board to
decide constitutional or open meetings laws issues under
the open meeting statutes.

The City of Great Falls case does not provide
authority for the BER to retain claims beyond the Board's
statutory authority. The case is about the exhaustion of
administrative remedies, but it doesn't provide
jurisdiction where there is no jurisdiction.

In that case, the appellant, City of Great Falls,

bypassed a mandatory available final agency review
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procedure and sought judicial review of the same contested
case decision that was still subject to agency review.

The Supreme Court there said -- enforced, essentially
enforced the exhaustion requirement to prevent a straight
path to the district court. But the Great Falls court did
not find that an administrative board can declare a
government entity violated the right-to-know provisions at
Article II, Section 9, which are cited in Stillwater's
appeal. It did not include that an agency, like the
Board, can award relief for alleged open meeting
violations or declare a decision void under the open
meeting statute. Those are reserved to district courts.

The Great Falls court also did not find that a
constitutional or open meeting claim could be Titigated
through a permit appeal in a different way because the
meeting involved part of an agency process that at some
point preceded the final agency action.

The second case that was mentioned in the memo to the
Board was the Qlarant vs. Guthneck case. Now, that case
only reaffirms that constitutional question cases, like
the ones in Jarussi, are for a judicial body. And that's
not merely an interpretation of that case. The Supreme
Court actually distinguished Qlarant from Jarussi in that
case when it expressly found that the Qlarant case was not

an example of a constitutional question case, like
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Jarussi, that could only be determined by a district
court. The court reinforced that Jarussi's Article II,
Section 9 open meeting claim was an example of something
that had to be resolved by a court.

Now, of course, if the Board wishes the parties to
further brief those cases, DEQ would certainly do so.
However, neither of those cases provide a basis for the
Board to retain jurisdiction over appeal issue C.

For those reasons, and as demonstrated in the
briefing, the Board should grant DEQ's motion and dismiss
Stillwater's constitutional/open meeting claims 1in
issue C. The Board should do so without prejudice and
without reaching the merits of those issues.

To dismiss issue C, the Board does not need to
determine whether DEQ's September 15th panel was a covered
meeting under the Montana open meeting laws, whether it
should have been open, whether any decision occurred
there, or whether Article II of the Montana Constitution
was violated. Those are merits questions reserved for a
court with jurisdiction.

Now, I think very importantly here, dismissing these
issues does not prevent the Board from deciding the permit
issues that are properly before it. The Legislature
authorized the Board to decide permitting appeals under

the Montana water Quality Act and its related permitting
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rules. The Board is not authorized to decide
constitutional/open meeting enforcement claims or to
provide any permitting remedy based on such claims.

DEQ respectfully requests the dismissal of
Stillwater's appeal issue C.

CHAIR SIMPSON: Thank you, Mr. Moser.

Stillwater, counsel for Stillwater.

MR. OVEN: Yes. Hello. Good to see everyone
again. My name is Jeff Oven. I represent
Stillwater Mining in this case.

Mr. Chairman and members of the Board, the issue
before the panel today is not whether the September 15,
2025 meeting was an open meeting or not. That's not the
issue. The issue before the panel -- the Board today is
not whether that meeting was constitutional. The issue
here is whether or not the Board has the ability to even
consider whether or not the DEQ's action complied with
Montana statutes, including the public meeting Taw.

Now, this is not a normal administrative board. This
is the BER. It's not just an administrative official.
It's not a superintendent of a school, as was the case in
Jarussi. This 1is the Board of Environmental Review, and
it takes 1its jurisdiction from statute. And when this
issue came up, I went back to the statute and looked at

it. And maybe just so we're all on the same page, I'l]
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share my screen here to show that the statute related to
the Board of Environmental Review, 75-5-403, says that
"the applicant or holder may request a hearing before the
board for the purpose of petitioning the board to reverse
or modify the action of the department." And then it
specifically Tlays out what this Board's jurisdiction is in
part (b). It says "the board shall affirm, modify, or
reverse the action of the department."”

Now, the DEQ in this case wants to change that
lTanguage. They want to add to it. They want it to say
the Board shall affirm, modify, or reverse the action of
the Department unless it is an action that deals with the
open public meeting laws. They can't make that change.
This Board's jurisdiction is bound by statute, and the
statute here is very clear. It says the Board shall
affirm, modify, or reverse the action of the Department,
which means, was the action lawful?

And we know that because if you look at what this
Board is, it 1is, in fact, a quasi-judicial board. And if
you look at the definition of what a quasi-judicial board
is, this 1is again by statute, 2-15-102, it says a

"'quasi-judicial function,'" which is what this Board
does, "means an adjudicatory function exercised by an
agency, involving the exercise of judgment and discretion

in making determinations in controversies. The term
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includes but is not limited to the functions of:
(a) interpreting, applying, and enforcing existing rules
and Taws."

And without question, in the state of Montana, the
constitutional right to open meetings has, in fact, been
codified. 1It's not just a constitutional provision.
Stillwater is not asking this Board to rule that the DEQ's
action on September 15, 2025, was unconstitutional. Wwhat
we are saying, and what we are asking this Board to do, is
to interpret a statute. And that statute is 2-3-203, no
different than the water act statute, no different than
the regulations that the DEQ must 1live by.

And so in other event, the constitutional question is
really not what's at issue here, because the Legislature
has already decided the issue, and they said we are going
to hold the DEQ and all departments to a statute; we're
going to take those constitutional rights and we're going
to codify them. And they did that in 2-3-203.

Now, whether that meeting was a open meeting, whether
it applies with this, we're going to figure that out. Wwe
haven't gotten to that point yet. This is a motion to
dismiss that's been filed by the DEQ early on 1in this
case. We just got their discovery responses last week,
which is fine, I have no objection to that. We just got

their rebuttal expert disclosure last week; that's fine, I
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have no problem with that.

But as of what that meeting on that day did and
whether or not it was an open meeting, well, we have to
Took at that and this Board has to look at that, because
it's a statute. And the Board, as a quasi-judicial board,
has every right to interpret, apply, and enforce existing
rules and laws to decide whether or not this Board should
affirm, modify, or reverse the action of, of the agency.

I want to talk quickly about the Jarussi case, which
was brought up and relied upon by the DEQ in their
briefing. Now, the Jarussi case is interesting, because
it involved -- and the portion that's cited on by the DEQ
is at page 135 and 136, and the issue was, could a
superintendent of a school make constitutional decisions?
well, there's lots of reasons why I disagree with that and
why that doesn't apply to the BER, the Board of
Environmental Review, that has the statutory authority and
the statutory responsibility to make sure the DEQ followed
the Taws.

But I don't have to argue that. I don't have to argue
Jarussi. I don't have to bore you with why I think that
case is distinguishable, because, again, remember we are
not talking about a constitutional decision. That
constitutional right has already been codified. what

we're talking about 1is, must the DEQ follow the law? And




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

17

even the DEQ has to admit that this Board has every right
and every responsibility and every obligation to follow
the statutes of the state of Montana.

And I think it's, it's specifically important in this
case, members of the Board and Chairman Simpson, because
if you Took at the State's response to comment -- I
believe it was 132. 1It's part of Exhibit J to our appeal.
we've Taid out all the State's lengthy comments.

And if you Took at that, it's actually Response to
Comment .132. And they said that meeting was used to

"coordinate information," closed quote, quote, "to inform

DEQ's permitting program and development of a tentative

permitting limits," and, quote, "to discuss the case-by-
case application of the narrative nutrient criterion to
assist the permit writer." That's all in Exhibit J to our
appeal, pages 31 and 32 of Exhibit 3J.

Now, the minute that DEQ uses that information from a
meeting, that we'll later determine whether or not should
have been open, to impact Stillwater's permit, that brings
it clearly under the purview of the Board. 1It's a statute
that they have to follow as part of the permitting
process. And at this point, it's Stillwater's allegation
that they did not follow that process.

Now, I want to talk very, very briefly about

two things. Number one, remedy. 1I've already touched
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upon remedy. The DEQ has said in their briefing and again
today that we're trying to say that the DEQ did something
unconstitutional. Wwe're not trying to say that. what
we're trying to say 1is that the constitutional rights as
codified in the public meeting Taws were not followed.
That's 1t.

This Board, I agree, doesn't have authority to say
that DEQ acted unconstitutionally on this day or that.

But this Board certainly has the right and the obligation
to make a determination as to whether the action of the
DEQ related to Stillwater in this case was appropriate,
which includes interpreting, applying, and enforcing the
existing rules and Taws of the state of Montana.

And then finally, I just want to talk very, very
quickly about the timing and intent of this. 1I've already
said this before. At this stage of the proceeding, a
motion to dismiss -- We haven't even gotten into the facts
yet. We're just starting to do that now. And I don't --
I'm not putting any ill intent on the DEQ at all here.

Mr. Moser 1is doing his job for the State. But what I
would say to this Board 1is it should be hesitant, when the
DEQ, the party that's being regulated by this Board --

The job of this Board is to have an independent review

of the DEQ; not to overturn it every time, not to

rubberstamp it, but to do an independent review. And so I
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would submit to this Board that when the DEQ, the party
being regulated statutorily by this process, the oversight
going towards the DEQ, and when they ask this Board to
issue an opinion saying that we have no jurisdiction over
a pair or three of Montana's open meeting laws, that
that's premature and that shouldn't be done until the full
merits of this proceeding are discussed.

So I would just suggest that because all Stillwater 1is
asking this Board to do is to modify or reverse a
permitting action by the DEQ based upon statutory law that
is in existence, that the motion should be denied, or, at
a minimum, the merits to this motion should be rolled into
the merits of this case when we actually figure out what
happened during that meeting and how it was used related
to Stillwater.

And, of course, happy to take any questions or speak
in rebuttal. Thank you.

CHAIR SIMPSON: Thank you, Mr. Oven.

Mr. Moser, five minutes, please.

MR. MOSER: Yes. Chairman Simpson and members of
the Board, I think the Board should consider what the
notice of appeal actually says here, because I think it's
really clear as to what Stillwater was seeking. You know,
it's not a very long section on page 13 of the notice of

appeal, but it's pretty clear what they're seeking. And
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so it's not hidden in the open meeting statute, but it
doesn't -- their constitutional claim, they're clearly
making one.

Issue C says "Meetings of the Nutrient Permit Limits
Panel as required by Appendix A violate Montana’s open and
public meetings laws and Article II, Section 9 of the
Montana Constitution.”" oOkay? That's what they're asking
the Board to dive into.

Now, is it -- does it matter if they say, well, we're
really not seeking that, but what we're really after is
the statute? No. Because Jarussi still says, and is very
clear, that administrative agencies cannot -- Tlike the
Board, cannot decide public open meetings laws. Those
issues are reserved for the court.

Now, if you Took at the open meeting laws themselves,
it's very clear, when you look at the remedies that are
provided within those laws, who is supposed to decide
that. It's not an administrative panel. The decisions --
which Mr. Ooven noted he was seeking to set aside the
decision as one of the potential remedies because of this
alleged violation. If you're going to, if you're going to
void a decision in district court -- or under the open
meeting laws, you have to go to district court.

That's in Section 2-3-213 of the Montana Code, where

it says a "decision made in violation of 2-3-203," which
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is cited in their appeal, "may be declared void by a
district court having jurisdiction. A suit to void a
decision must be commenced within 30 days of the date on
which the plaintiff or petitioner learns, or reasonably
should have learned, of the agency's decision." Now,
again, this would be based on the nutrient panel meeting
from September 15th. oOkay? I think it's -- Again, that
is clear that district court is involved.

I would also say the court could look at -- or the
Board could Took at 2-3-221, talking about prevailing
costs to a party in certain actions, where, again, it says
that you must go -- "a person alleging a deprivation of
rights who prevails in an action brought in district
court." Clearly, this was supposed to be something that
was gone to the district court, and that is what Jarussi
says as well.

And so I think that those are important pieces to
remember here. I don't think the Board should engage 1in
things beyond its authority, and the permitting laws don't
provide that authority for, for the Board to do that. I
mean, if you simply relabel it "process challenge," it
doesn't make any difference. The final -- in the final
analysis, it's the same thing.

Stillwater is asking the Board to find DEQ violated

the open meetings laws and therefore set aside the
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decision. But in DEQ's briefing, DEQ was clear, I think,
in the briefing that we're not asking the Board to rule on
the merits. 1In fact, if, if Stillwater 1is claiming in its
appeal that DEQ reached a decision, some kind of binding
decision at the nutrient panel meeting -- which I can't
represent to the Board here that we did because we didn't,
but even assuming that's true for purposes of this motion
to dismiss, it doesn't make any difference because the
Board simply doesn't have jurisdiction to hear
constitutional issues or enforce the open meetings Taws
through -- directly through there or through some other
way. Those are reserved to the district court only. And
that's why the Board should dismiss this 1issue.

Now, that doesn't mean the Board cannot address the,
the process that DEQ used to develop -- to derive the
effluent Timits that are in this permit. That 1is clearly
within the Board's authority. And they can discover any
meeting, any meeting through the process that they wish
to. That's part of the discovery process, what happened
at that meeting or what happened at the numerous other
internal meetings DEQ had with staff during the course of
processing this permit.

But the Board may not rule on open meetings laws or,
or constitutional issues. They simply can't. And that's

why DEQ filed this motion at this stage of the
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proceedings, so the Board can concentrate on the matters
that are rightly before it and we can move the case
forward. Thank you.

CHAIR SIMPSON: Thank you, Mr. Moser.

Mr. oven --

MR. OVEN: Yes, very briefly.

CHAIR SIMPSON: -- five minutes, please.

MR. OVEN: Very briefly, Chairman. Thank you.

I want to share my screen once again just because we
have talked about what our pleading actually says. And
here is our pleading, our appeal. I believe this is the
right version. It says "Meetings of the Nutrient Permit
Limits Panel as required by Appendix A violate Montana's
open and public meeting Taws and Article II, Section 9 of
the Montana Constitution.”

All we're merely saying is that the rights in the
Montana Constitution have been codified in the public
meeting laws. And this Board has authority to interpret
the Taw. It does. Wwe looked at the jurisdictional
statute. we looked at the definition of quasi-judicial
action. And if you go down to the last paragraph, it says
"The panel held a meeting on September 15, 2025, to make a
recommendation regarding the 1limit." DEQ did not provide
notice of the September 15 meeting, nor was the meeting

open to the public.
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That's what we're conducting discovery on. That's
exactly why we made the allegation. We are not to the
merits of that yet. But the way the comments read was
that they had a closed meeting that impacted the public,
and then they later took those meetings and used it as
part of our permit process. Wwell, if Appendix A requires
the State to do that and they have meetings behind closed
doors where they make those recommendations and they have
those interoffice communications, that's a violation of
Montana statute, setting aside the Constitution.

So that 1is all stillwater 1is asking for. At this
stage, I submit to you that this Board has the absolute
right and the absolute obligation to determine whether or
not the agency action was correct. That's all.

Nothing further. Thank you.

CHAIR SIMPSON: Thank you, Mr. Oven.

Questions from the Board.

BOARD MEMBER PAYNE: I don't have any.

CHAIR SIMPSON: Questions, Julia, Jen?
(No response.)

CHAIR SIMPSON: No?

I have a, a question or two, and I guess I would pose
this to both parties, and that is whether this Board can
review this case on the merits without making the decision

that the Petitioner wants us to make; that is that this
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meeting was held in violation of the open meeting Tlaws.
That's a decision I don't -- I'm not persuaded that this
Board has the authority to make.

And I guess just from a personal philosophy
standpoint, I feel much more comfortable deciding this
case based on the merits and whether or not the change
in -- the change from 32 to 16 pounds per day is necessary
and material rather than on a procedural question.

Then there's another question, I guess, and that is
from a process standpoint: Can the Board, in your
opinion, address the question of process without making a
decision on the constitutional question of whether or not
this was an open meeting?

I guess I'd put that question to DEQ first and then to
Stillwater.

MR. MOSER: Thank you. Chairman Simpson and
members of the Board, I think, you know, dismissing these
issues, as in this motion that's before the Board right
now, certainly doesn't prevent the Board from deciding the
permit issues that are before it. As discussed in the
opening there, the, the permit has -- I mean, issue A 1in
the permit specifically involves effluent Timits that
were, that were part of the modification. That is clearly
before the Board, and that issue can be decided without

deciding any open meetings law claim that the Board
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doesn't have authority to -- doesn't have authority to
decide, to determine.

Now, as far as whether or not the process could be
challenged, there are many rules that exist within the
MPDES permitting rules that explain how DEQ 1is supposed to
go through the process of publicizing a permit. For
example, in this case, following the nutrient panel
meeting that's the subject essentially of this meeting, we
published a draft permit, and that public -- that draft
permit has requirements when you do that.

You have to say how many days 1is it for notice. We
put out an EA with that permit. And then we also publish
what we call the fact sheet, which the fact sheet
describes the conditions that are in the draft permit and
how we got to those, those things. Then after we receive
public comments, there's also another rule about process
that explains how -- that we have to respond to most of
the comments provided they're significant comments, and we
have to answer that. So there are procedural rules that
are already in place that handle these matters.

And so, you know, that's how someone could challenge
the process. But that's not what the challenge 1is here.
The challenge is really a narrow challenge at least as to
issue C. The rest of the matters can certainly proceed

through the Board and, and are properly before the Board
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for a determination on the merits, but this -- the
constitutional and open meetings laws are not. Thank you.
CHAIR SIMPSON: Thank you, Mr. Moser.

Mr. oOven.

MR. OVEN: Thank you, Mr. Chairman. Thank you,
members of the Board.

Maybe I'1l1l start with a point of agreement. oOf
course, this panel can still rule on the, the permit and
the DEQ's actions with or without this issue, but that's
really not the issue here. I think both Mr. Moser and I
agree upon that.

The issue is, should the Board 1limit its review to
every rule and law related to the permitting decision
except the public meeting laws that are found in 2-3-2027
That's the issue. And the answer to that is of course
hot, because the statute doesn't dictate that. The
statute, the statute says you look at the agency's action
and you decide whether to reverse, modify, or affirm it.
That's 1t.

So to do this now as part of a motion to dismiss and
trying to get the Board to Timit its jurisdiction and to
Timit its review, review of a statute is, in Stillwater's
position, inappropriate, and it's not in accordance with
the statute and the law and the function of this Board,

which is to be a quasi-judicial body. And the very
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definition of a quasi-judicial body in the state of
Montana is to interpret and enforce existing rules, all
the rules that Mr. Moser just talked about, but also Taws,
including the existing laws that are on the books in the
state of Montana, Montana Code Annotated, including
2-3-202. Thank you.

CHAIR SIMPSON: Thank you, Mr. Oven.

one further question for both parties. 1Is it
necessary to maintain item C, that is this question of
whether or not this meeting in question violated the open
meeting laws, for a potential appeal to district court?

It seems to me I recall someplace, I don't remember
what decision it was that came out of the Supreme Court
had a -- please correct me if I'm wrong, but I believe it
was to the effect that even though the Board would not
have the authority to decide a constitutional question, it
is something that should be maintained in the record for a
potential appeal going forward.

Mr. Oven, since you're --

MR. OVEN: Yes. I wanted to make sure Mr. Moser
didn't want to speak first. But yes. 1It's our view, and
the reason we pled it, the reason we put it in our brief,
the constitutional portion of that two-part -- Remember
issue C has two parts. It first says public laws, the

statutes, and then it says the constitutional provision.
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wWe're Tawyers and we want to protect our client. So what
we did is we had to plead that constitutional portion here
to make sure that we preserved it at the district court.

Frankly, I don't know the answer to that. My opinion
is that if you make a comment and you argue a comment,
then you can Tater -- that's preserved for the district
court. But Chairman Simpson, I'm not sure, which is why
we put it in the case as part C, as the second part of
part C, the constitutional violation. That's why we did
it.

CHAIR SIMPSON: Mr. Moser.

MR. MOSER: Chairman Simpson, completing the
process that's rightly before the Board does not require
the Board to retain issues in a case that it does not have
jurisdiction over. That's basically -- I mean, whether or
not there is a -- there remains or would be a colorable
claim based upon a merits-based ruling in a district court
isn't for the Board to decide either.

So if the Board doesn't have jurisdiction over the
issue, it needs to dismiss the issue. It has no bearing
on that, whether or not it's maintained for purposes of a
potential district court appeal. So the Board simply
should dismiss the matter because it does not have
jurisdiction.

CHAIR SIMPSON: Any further questions from the
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Board?

(No response.)

CHAIR SIMPSON: 1Is there a motion?

BOARD MEMBER PAYNE: You know, just for
discussion purposes, I'll start with a motion. And my
motion would be kind of along the Tines that Dana, one of
the options Dana laid out in her memo where -- and I think
would kind of get to near the issue that the Chairman just
raised with his last question.

I move that the Board grant DEQ's motion to dismiss
claim C but with leave for the Petitioner to amend that
claim more consistent with the arguments they Tlaid out.

And the reason for that is, you know, in my relatively
small, brief amount of time here on the Board, it seems
Tike we spend, you know, half or two-thirds of our time in
these discussions arguing about the Board's jurisdiction
on one issue or another. And, you know, the Taw, we
should always strive, I think for the Board's benefit, for
DEQ's benefit, and for the public and the various
petitioners' benefit, to have as clear of a jurisdiction
as we can. It's surprising to me that the Board has been
around for 30 years or so and this isn't, this isn't an
issue that hasn't been resolved in the courts.

So I -- but I think it needs to be teed up a little

bit better than it is right now, you know, and then we can
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decide, you know, based on that, you know, based on his
amendment, exactly what we -- It's written out -- I agree
with Mr. Moser, I think it's outside the, the Board's
jurisdiction. But I think there's an issue here that,
worded more consistent with what the Petitioner argued in
its motion, may be something that the Board would want to
take up so that we could get it resolved for future
petitioners exactly how far can the Board -- you know, if
it's just a statutory -- Obviously, you know, as a
quasi-judicial body, I think the Board has more authority
to look into these issues than, you know, some of the case
Taw that's out there; you know, school superintendents and
other bodies that are clearly not, you know,
quasi-judicial.

So that's why I would, you know, make this motion to
grant the -- make this motion before the Board to grant
DEQ's motion to dismiss C but with Teave to amend to maybe
clarify the issue a little bit better.

CHAIR SIMPSON: 1Is there a second?

BOARD MEMBER RANKOSKY: I'll second.

CHAIR SIMPSON: A motion, if I understand
correctly, has been made to grant DEQ's motion to dismiss
on item C but with Teave to amend -- for the Petitioner to
amend their brief to deal with, I'm paraphrasing here, the

questions of process independent of whether or not this
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was a public meeting violation.
Is that -- do I have that correct, Allan?

BOARD MEMBER PAYNE: Yeah, I would say to amend
to be more consistent with the arguments it's made here as
to the meaning of -- what it intended by the meaning of,
you know, item C or issue C. Because I think they're
close to stating something that maybe we, we want to take
up. So I would just make it amend it consistent with
their arguments made in opposition to DEQ's motion.

CHAIR SIMPSON: oOkay. That was a concise
statement of the motion. Further discussion.

BOARD MEMBER ALTEMUS: Mr. Chair, this is Julia.
I mean, I certainly agree with Board Member Payne's
frustration with us constantly hashing over our
jurisdiction. It is so squishy. And so this one 1is
really difficult for me. I think I Tike his motion better
than just a complete dismissal for sure. Because I
certainly understand Mr. Oven's argument as well, which is
why it's so difficult. These ideas or these -- these
discussions on jurisdiction have got to, we've got to
figure this out. I mean, I'm just so tired of wasting
time on this.

I'm not sure how I'm going to vote, but I will say
that I do agree that I'm really frustrated with our Tack

of information. I mean, the law is the Taw. If you Tlook
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at the Taw, the law is the law. So now we're kind of, I
don't know, I guess doing our own interpretation of the
Taw. But like I said, I'11l figure it out before we vote.

CHAIR SIMPSON: Thank you, Julia. And I
certainly have to agree with you on the amount of time we
seem to be -- that seems to be spent spinning our wheels
on this question of jurisdiction. And hopefully we can
find some ways to, to deal with that going forward.

Yeah, this has been a difficult one for me too,
because I'm having a hard time, still, understanding the
lTegal nuances as related to review of process. But as I
stated earlier, I am much more concerned about product
than process; that is, much more concerned about the
change in effluent limitation and the justification for it
than how it was arrived at. So I will support the motion.

Further discussion.

(No response.)

CHAIR SIMPSON: A1l in favor say aye.

(Response.)

CHAIR SIMPSON: Motion carries unanimously.
Thank you very much.

(The proceedings concluded at 11:37 a.m.)
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