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WHEREUPON, the proceedings were had as follows:

CHAIR SIMPSON: Okay. Moving ahead to matter --
Item E, Matter of Notice of Appeal and Request for Hearing
Regarding Rosebud Mine Area B Amendment 5, Permit No.
C1984003B, BER 2022-05. This is a continuation of the
Amendment 5 case, which has been decided by the Board and
appealed by the Conservation Groups.

I guess I would ask -- before we get into discussion
on this, I would ask Dana for a summary of where we stand
right now.

MS. HUPP: Good morning, Chair and members of the
Board. The Chair had asked me just to orient the Board as
to where we are procedurally and what's happened since the
May 15th meeting. I would direct your attention to
page 1283 1in your board packets, and that does contain
kind of a procedural summary of where this case has been
and where it was at the time of this filing. So if
you're, if you're looking for a procedural summary, that
is there. But I'll just give you a high-level overview of
what's happened since the May meeting.

You will recall at the May 15th meeting the Board
heard two threshold questions related to westmoreland's
petition for attorney's fees and costs. The first
question was whether the Board had jurisdiction to hear

that petition, and then whether or not westmoreland was
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entitled to fees. The Board voted affirmatively as it
related to both of those questions. Subsequent to the
meeting, the Chair held a scheduling conference, and the
Board 1is currently scheduled to conduct a hearing on
Ooctober 16th related to the amount of attorney's fees and
costs to be awarded to westmoreland.

Oon June 15th, the Conservation Groups filed a
complaint in Montana District Court challenging the
Board's May 15th decision related to jurisdiction and
entitlement to fees, and they asked the court to stay
these proceedings in front of the Board, and specifically
the October 16th hearing on the amount of fees and costs.

The next day, the Conservation Groups filed a motion
to stay in front of the Board that you'll be hearing
today, and again, it's basically asking this Board to stay
these proceedings until the district court, you know,
essentially hears the complaint and the request for the
stay that's currently pending at district court.

Oon July 28th, the Conservation Groups amended their,
their complaint in front of the district court and named
the Board as a defendant. 1In response to that, the Board
has filed a motion to dismiss before the district court
indicating that, in fact, the Board does have jurisdiction
and the proceedings should not be stayed. The Board also

responded to various motions requesting the stay in front
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of the district court. Those pleadings that were filed on
behalf of the Board are in your packet and outline the
basis for the Board's argument that the motion -- their
motion to dismiss the district court complaint should be
granted, and the Board did oppose staying the proceedings
at the district court Tlevel.

The Board 1is going to hear, right now, arguments on
the Conservation Groups' motion to stay the proceedings 1in
front of the Board. And then later on, at the conclusion
of the meeting, we anticipate going into executive session
to answer questions board members might have regarding
that district court litigation.

So I'm happy to take any questions, if there's any
procedural questions you might have before the parties
present oral argument on the motion to stay. I know that
was a lot to take in in a very short amount of time, so...

BOARD MEMBER PAYNE: Say, Dana, I just want to
make sure I understand. So the Conservation Groups have
asked the district court to issue an order staying this
Board's determination as to the attorney's fees --

MS. HUPP: That is correct.

BOARD MEMBER PAYNE: -- as well as the motion
that's pending in front of us right now.

MS. HUPP: I will let MEIC's counsel answer that,

Board Member Payne, but that is my understanding; that
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they want to essentially stay the Board's proceedings at
this juncture.

BOARD MEMBER PAYNE: Okay.

MS. HUPP: So basically what they would have --
They actually asked the district court for a TRO in July,
which, if the district court had granted that, basically
would have told this Board it had to stop any proceedings
until after the district court resolved the complaint 1in
front of it. The district court has declined to enter a
TRO at this point. The district court is going to hear
oral argument on that issue in mid-September.

BOARD MEMBER PAYNE: Okay. Thank you.

CHAIR SIMPSON: Any other questions for Dana?

(No response.)
CHAIR SIMPSON: Wwell, let's proceed, then.
Conservation Groups, please lead off. Wwe're going to

have a brief oral argument on this, and what we're asking
is that your presentation be limited to 15 minutes, with
5 minutes reserved for rebuttal. MEIC.

MR. STOCKTON: Wwell, good morning,
Chairman Simpson and members of the Board. My name is
Tyler Stockton. I am an attorney at the law firm of
Boone Karlberg in Missoula, Montana. I am, along with the
Earthjustice lawyers and one of my law partners,

Matt Hayhurst, counsel for MEIC and Sierra Club 1in this
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matter. We appeared in June.

conservation Groups' argument is simple and
straightforward. oOn May 15th, this Board concluded that
it had jurisdiction to hear westmoreland's fee petition,
finding that though the authorizing statute here said that
where a department, under 82-4-251, could entertain a fee
petition, the Board concluded it had jurisdiction to hear
that petition. As you're well aware, the Conservation
Groups disputed that conclusion.

Importantly, the, the Board recognized that that
decision was both novel and that that decision was a
jurisdictional decision. The Board is an administrative
entity and has only those powers conferred upon it by the
Legislature, and an administrative agency may not assume
jurisdiction, quote, "without express delegation by the

Legislature. That's fundamental law in Montana, relying
on the Auto Parts of Bozeman and the City of Billings
case, which we've cited in our briefing.

Indeed, in the district court proceeding, the Board
has argued that the jurisdictional question is a
reasonable interpretation of the statute, which the
conservation Groups argue 1is not an express delegation as
allowed by statute or required by case Taw.

when an administrative agency makes certain decisions,

there's a few ways to appeal out, as the Board 1is well
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aware; right? There is a immediate appeal for an
intermediate decision under 701, 24-701 Montana Code;
second, after a final agency action, there can be an
appeal under 24-702, Montana Code Annotated; or, Tlastly a
party can seek a writ of prohibition under 27-27-101,
Montana Code Annotated.

Given the jurisdictional question and decision made by
the Board on May 15th, Conservation Groups opted to
exercise their legal right to seek immediate review under
701. After that appeal had been served on wWestmoreland,
the Conservation Groups filed this instant motion, asking
the Board to stay these proceedings pending resolution of
that immediate appeal.

The argument here 1is simple and straightforward. Like
any district court, the Board has inherent authority to
control its own docket. Wwestmoreland does not dispute
that, and, indeed, in the Absaloka case this Board just
heard a few minutes ago, Westmoreland's own briefing cites
that very case law.

And second, the stay is appropriate to save all
parties involved what has already been expensive and what
surely will continue to be expensive and time-consuming
proceedings. It's an economic analysis. And essentially,
there is a jurisdictional question, and that is before the

district court or up to the Montana Supreme Court 1if
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necessary, and resolving that, say, in favor of allowing
these proceedings to go ahead, if we pause now, there is
no harm, no foul.

If these proceedings do proceed ahead, the -- there's
a point where the Montana Supreme Court could say there
was no jurisdiction and all of the time and all of the
resources that have been expended by the parties and the
Board itself would have been wasteful. Given that novel
jurisdiction, a stay will reasonably pause these
proceedings while that immediate review is completed.
That is all Conservation Groups are asking.

Case law supports this decision. As we cited in our
opening brief, Judge Christensen, in a 2018 case, the
American Reliable Insurance decision, outlined the
prudential factors considered by a court when exercising
this discretion to stay a proceeding:

They should not be indefinite; stays are more
appropriate where only damages are at issue; they may be
appropriate where resolution of another proceeding would,
quote, "assist in resolving the proceeding sought to be
stayed"; and four, they may be appropriate where fairness
to the parties pending resolution of independent
proceedings would, in effect, have bearing upon this case.
And here, all four of those factors are met.

No stay would be indefinite. That appeal is pending
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before the district court currently. There is a scheduled
date for an oral argument. There is proceedings underway.
And similar to what the, what the Board just decided 1in
the Absaloka case, this could be a situation where, every
120 days, the parties provide a status update on where
that Titigation is at in the immediate review. Pausing it
for an indefinite period of time is just simply not the
request. It's a request for guidance and clarity from the
Montana Supreme Court, exactly as westmoreland just
articulated in the Absaloka matter.

Second, the proceeding only concerns 1if, and, if so,
how much attorney's fees westmoreland may be entitled to.
It's about money, it's about damages, alleging there's no
continuing harm, there's no claims, there is no injunctive
relief on, on the table, et cetera. This is whether or
not Westmoreland is entitled to fees, and, if so, what
that amount may be; zero to what they're requesting on
this.

Third, it goes without saying that whether the Board
has jurisdiction or not being interpreted by the district
court or the Montana Supreme Court will assist in
resolving this matter. A decision yes or no on this
Board's jurisdiction will have bearing on this case.

And Tastly, economic factors, as I've already

mentioned, strongly support a stay. Importantly, a stay
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entered today, or even in the next few days, will save the
parties deposition time of experts, which are currently
scheduled for August 25th and 29th. It will save the
parties the motion in limine briefing that starts on
September 4. It will save the parties the findings of
facts and conclusion of law drafting which are due on
September 16th. It will save the parties the summary
document drafting due on September 30th. And it will save
the Board and the parties all the time in prepping for and
being present at the hearing in October. A1l of those
will require significant time and expense by both the
parties and the Board.

Critically, 1in response to our motion, wWestmoreland
does not articulate any actual harm that it will suffer.
And, in fact, the position it took in the Absaloka case
is, is very similar to what the Conservation Groups are
asking here. A pause in these proceedings while the
immediate appeal provides clarity is reasonable and
economical.

As I noted, a couple minutes ago, the Board issued a
stay in the Absaloka matter. There, there is an appeal up
to district court and, in wWestmoreland's own briefing
there, it said, quote -- quoting similar case law that we
cited in our briefing, quote, "A court has inherent power

to stay proceedings in control of its docket after
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balancing the competing interests," end quote. That's
page 199 of the board packet. That's, that's
westmoreland's own words in a different case.

And then the proposed order in that case, signed by
westmoreland's attorneys, proposes that this Board in that
case find that there had been a judicial review sought and
that the parties agree that there's common facts and
issues with the district court proceeding and that the
stay of the BER proceeding, quote, "pending final
resolution of the district court proceeding will promote
administrative efficiency, judicial economy, conserve the
resources of the Board and the parties, and may simplify
or clarify the issues remaining before the Board," end
quote. That's pages 271 and 272 of the board packet.

Those are Westmoreland's own words in a different
proceeding, and it's what they said a few minutes ago.
Counsel for westmoreland said a stay in that case will --
until clarity from the district court is provided, would
be helpful to resolving the issue before the Board. 1Its
posture, however, in this proceeding, is very different.

Second, another precedential decision here 1is that the
hearing examiner in BER 2019-05, the Area F proceeding,
stayed those proceedings pending decision of the AM4
decision by the Montana Supreme Court. That was done on a

reasonable basis type analysis, which was that district
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court and Supreme Court decision would have bearing on
the, on the decision before it and it was wise to wait
until that guidance was provided.

In response to these arguments, Westmoreland has
raised a few objections that are, that are quite simply
unfounded. First, they argued that MAPA does not compel a
stay. well, that isn't the Conservation Groups' argument,
nor is that westmoreland's own argument in the Absaloka
case. The argument here is that the Board has inherent
discretion and authority to control its docket, and that
includes staying a proceeding. And our argument is, 1s
that the Board should do so here for reasons of economy
and, and resources.

More, as the Montana Supreme Court held 1in the
Allied waste decision, in paragraph 16 there, appeal under
701 is a statutory exception --

(Court reporter clarification.)

MR. STOCKTON: As the Montana Supreme Court held
in the Allied waste case, paragraph 16, an appeal under
24-701 is the statutory exception to the finality
requirement in administrative proceedings. Wwe don't
dispute that there is no final order in place here.

That's not what the Conservation Groups have appealed.
Under 701, that is the statutory exception to that

requirement, and so wWestmoreland's arguments on that front




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

14

are simply unfounded.

Second, Westmoreland claims that the Conservation
Groups' 701 argument will be unsuccessful. Perhaps. Wwe
would never presume to conclude how a district court or a
Supreme Court decision may go. That's not the role of an
advocate before the court; it's to argue your position and
your arguments. But the decision rests in the district
court and the Montana Supreme Court's hands, and an
advanced determination on whether it will or will not be
granted is simply not the question before the Board, given
that the discretionary decision is in the Board's hands.

Third, westmoreland raises an argument claiming that
Conservation Groups agreed to this process and, therefore,
on some level, the 701 appeal is improper or a stay 1is
improper. And this is just incorrect. The Conservation
Groups agree that where there is a fee petition, there are
generally two steps that occur: whether fees could be
appropriate; and two, if appropriate, whether they should
be awarded, and, if so, how much.

Process does not dictate timeline. And the
Conservation Groups have, from the outset, challenged the
jurisdiction of the Board to entertain wWestmoreland's fee
petition. Exercising a legal right under 701, which the
Allied waste case says 1is the statutory exception, 1is not

a violation of any sort of agreement on the process of how
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something goes. And all the Conservation Groups are
asking is that this proceeding be paused while that review
proceeds ahead.

Lastly, the Conservation Groups filed their appeal
appropriately within the timeline allowed and then,
shortly after it was served on westmoreland, filed this
motion. It, it could not have reasonably moved to stay
before it had appealed. It could not have moved to stay
something before the appeal was done, citing a theoretical
step. That step was taken in, in order, and
wWestmoreland's arguments on that front are simply
incorrect.

The Conservation Groups' argument is simple. The
Board has inherent authority to stay, and just as
westmoreland asked in the Absaloka matter and the Board
recently granted, Conservation Groups ask in this matter
that the board stay these proceedings. A 120-day until
February with a status report would be an appropriate type
of proceeding. That was done -- that was what was done by
the hearing examiner, requiring certain updates while the
AM4 decision was proceeding, and that would be appropriate
here.

And I'11l reserve my remaining time for rebuttal.

CHAIR SIMPSON: Thank you, Mr. Stockton.

Mr. Yemington.
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MR. YEMINGTON: Mr. Chairman and members of the
Board, Samuel Yemington on behalf of westmoreland and the
Union. We certainly appreciate the opportunity to present
our position today.

Again, before the Board is, is the question of
conservation Groups' motion to stay these proceedings.
There was a, a note at the outset with respect to the
focus of, of this motion, and I think it's important to
distinguish that it's not a request to stay the
preliminary decisions issued by the Board in May. 1It's an
ask that you stay the entire proceedings.

We note this 1in our response in opposition. 1It's a,
it's a important distinction. But MAPA doesn't
contemplate what they're asking for. 1It's just not
allowed under the statute.

But continuing with this presentation, I will do my
best to keep this, keep this short. I think, based on the
Board's representations in its pleadings in the district
court, it largely understands these issues and understands
that immediate judicial review of the Board's preliminary
decisions is not a right, it's certainly not a given, and
it's not appropriate here.

And because this is the predicate for this motion to
stay, that, that means it falls apart; right? If the

district court is not able to -- under the Taw, to accept
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this appeal, there's no, no reason, no predicate to issue
the stay. So again, with that introduction, I would Tike
to discuss briefly just three of the primary reasons for,
for rejecting this request.

The first is, as noted by Mr. Stockton at the end, the
parties stipulated to this process. 1In February of this
year at the Board's meeting, the Board requested the
parties provide their position with respect to what this
proceeding should look 1ike and how it should proceed.

Cconsistent with this stipulation, this stipulation to
a two-step process, the parties and the Board proceeded.
We completed that step-one process in May, of course. And
after that, the Board issued a scheduling order governing
each of the steps with respect to step two of that
administrative proceeding. The scheduling order, which
was proposed by the parties and issued before Conservation
Groups filed their appeal, sets out the remaining steps of
the stipulated process. It is reasonable and is
straightforward.

A number of those deadlines have already come and
passed. Witnesses have been disclosed, expert reports
have been drafted and exchanged, and depositions have been
scheduled. Motions in limine and prehearing submissions
are due in a matter of weeks. We are quickly approaching

the finish 1line. Conservation Groups agreed to this
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process. It must not be allowed to stop it simply because
they received an adverse decision in step one.

Now, the second reason for denying the stay is legal.
The stay request is premised entirely, as I noted at the
outset, on cConservation Groups' appeal of the Board's
preliminary decisions issued in May; that is, Conservation
Groups ask the Board to pause this proceeding until the
district court reviews the Board's preliminary decision
regarding the authority to adjudicate the fee petition and
my clients' entitlement to an award.

But here's where the rubber meets the road. An
immediate appeal of the Board's preliminary decision is
not allowed by lTaw. Now, Mr. Stockton has represented
that 701 presents this path for immediate review of any
administrative action, a preliminary or intermediate
agency action. It does not.

Section 701 is reserved for extraordinary
circumstances. It is extraordinary relief. And there is
a long 1line of unbroken Montana case law precedent
rejecting and dismissing identical appeals of preliminary
agency decisions to Montana district courts as premature,
requiring those folks to go back to the administrative
agency and to complete that process to the issuance of a
final written decision. That's the Taw.

And so while 701 provides an avenue for seeking
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immediate review of certain decisions issued by an
administrative agency, it's extremely narrow. And courts
have been clear that it is an extremely high threshold to
open that door, and they can't do it here. They can't.
The appeal is premature and it will almost certainly be
dismissed by the court next month.

Now, what's the alternative? The alternative is
proceeding under 702 after completion of the
administrative proceeding after exhausting your
administrative remedies. That's the general rule. So
what's this mean in practice? It means that a party must
complete all steps of the administrative process and
obtain a final written decision from the agency before
filing an appeal and seeking judicial review. The court
simply Tlacks jurisdiction to entertain a challenge before
that happens.

Now, this reality is set forth in our motion to
dismiss Conservation Groups' appeal and in the Board's
motion to dismiss. Wwe have both moved the court to
dismiss the appeal on the identical grounds: 1It's
premature and unlawful. The Board, wWestmoreland, and the
Union have pending motions to dismiss before the district
court that will be resolved in September. Again, these
motions specifically ask the district court to dismiss the

appeal. And that is both the petition for judicial
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review, the complaint for declaratory relief, the petition
for a writ of supervisory control, and the complaint for
injunctive relief and a TRO. All of that has been thrown
into the district court, and we have, together with the
Board, moved to dismiss it as improper and unlawful.

Because the appeal is the sole predicate for
conservation Groups' motion to stay before the Board, and
because the appeal is premature and fails as a matter of
lTaw, there 1is simply no reason to pause this proceeding
and wait for the district court to act. So for the same
reasons that the Board has resisted the stay in district
court, it must deny the stay here.

Now, the third reason why the Board should not allow
this to happen to stop this proceeding is basic fairness.
It boils down to basic fairness. Wwestmoreland and the
Union were forced to Titigate this case for three-and-a-
half years, to defend their permit against the
Conservation Groups' challenge. After three-and-a-half
years of litigation, the Board found in favor of
westmoreland, the union, and DEQ on every question of Tlaw
and every question of fact, 100 percent.

As a prevailing party, westmoreland and the Union
timely petitioned the Board for an award of costs and fees
incurred defending and defeating that challenge, that

vexatious litigation. That was ten months ago. Since
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then, Conservation Groups have continued their aggressive
Titigation tactics and repeatedly attempted to delay and
to derail this process.

As the Board knows, Conservation Groups have filed

multiple extension requests, countless motions, notices,

a

premature appeal, and this motion to stay the proceedings.

At district court, they've asked for a temporary
restraining order, injunctive relief, a writ of
prohibition, and a stay. Each of these requests is more
extraordinary and unlikely than the last. They forwarded
specious and unfounded allegations of bias and ex parte
communications in their appeal before the Board. This is
the same conduct that got them in trouble in front of the
Board.

Now, this has not been lost on the Board, of course,
and it's not been lost on the district court. In May,
board members were highly critical of these 1litigation
tactics. They characterized them as sharp practice,
frustrating, over the top, and not doing the process any
good, all quotes from board members.

Just this week in district court, the district court
described Conservation Groups' appeal and their many
motions as, quote, "a procedural nightmare." That's
lTanguage I haven't heard a district court use in the

course of my career.
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It's not okay what they're doing. 1It's not allowed by
Taw, it's not allowed by process, and it should not be
tolerated. Westmoreland, the uUnion, and the Board should
not have to suffer this procedural nightmare. 1In the
interest of fairness, the Board must deny the request and
complete the administrative process without further delay.

Now, again, I would just like to touch briefly in a
few minutes on some of the comments that were made by
Conservation Groups' counsel in their presentation. I
noted this earlier, but it's important to emphasize:

There is no legal right to immediate judicial review. It
is available and reserved for extraordinary circumstances
because it is an extraordinary remedy. Those
circumstances are not present here. That's clearly
reflected in our motion to dismiss and the Board's motion
to dismiss pending before district court. They don't have
a right to an immediate appeal, and it's going to get
dismissed.

conservation Groups have also suggested that a stay is
appropriate and that there will be, quote, "no harm and no
foul" if a stay is issued. But, of course, this isn't
true. As we've already seen as we've been drug on this
detour to district court, we have had to file motion
response after motion response; we have now had to file

two motions to dismiss. The Board has been drug into this
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as well. They have filed a response in opposition to
multiple motions filed by Conservation Groups, and they've
filed a motion to dismiss. Clearly, the concept of no
harm, no foul does not apply here. 1It's the exact
opposite.

And it won't save the parties time and money. Wwhat's
costing the parties time and money, and the Board
included, 1is this frivolous appeal of the Board's
preliminary decisions when there's clear legal precedent
stating that it's not allowed.

Now, counsel mentioned a few other cases that have
come up before the Board. These are inapplicable. First,
Area F. I litigated that case; I'm very familiar with it.
During the pendency of that contest case, immediately
after the evidentiary hearing on the merits, a district
court sitting in Rosebud County issued the decision
flipping the burden of proof, the evidentiary burden of
proof in a contested case before the Board. That
overturned decades of precedent.

The parties recognized the consequence on that
proceeding and jointly agreed to wait until the Montana
Supreme Court issued a final ruling on that Tegal
gquestion. That was accepted by the Board. Wwe waited.

The Montana Supreme Court flipped that burden, ruled that

it was Conservation Groups' burden, as had been the




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

24

decades-long precedent. We kicked off that contested case
again and concluded to a final -- nearly a final decision.

It's not the same. Wwe don't have a decision 1in
district court that somehow weighs on the outcome of this
case. There's nothing remotely related between Area F --
what happened at Area F and this case.

Now, the Absaloka case is different, of course, as
well. Now, I will represent that I don't represent
westmoreland in that case. I'm not their legal counsel,
and I haven't had anything to do with the Tegal theories
that have been presented in that case. But the reality
is, is the Board issued a final decision there and they
have appealed it. There has been no final decision issued
here. It is not the same.

So again, for the reasons presented in the Board's
motion to dismiss and the reasons presented in the Board's
response in opposition to a stay in district court, the
stay must be denied. Wwe need to move forward, we need to
complete this administrative process and get a final
decision. At that point, and only at that point, can
conservation Groups avail themselves to the district court
and seek judicial review.

Thank you.

CHAIR SIMPSON: Thank you, Mr. Yemington.

Mr. Stockton, five minutes, please.
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MR. STOCKTON: Just a couple points in rebuttal,
Mr. Chairman and members of the Board.

First, the Mine makes the argument that MAPA does not
allow an intermediate appeal. This 1is flat incorrect, and
it's woven into the other part to the Mine's argument.
Under 701, there can be an immediate review of an
intermediate agency decision. That is a statutory
exception to the finality requirement as stated in
paragraph 16 of the Allied waste case.

Second, a writ of prohibition under 27-27-101 states,
quote, "The writ of prohibition is the counterpart of the
writ of mandate. It arrests the proceedings of any
tribunal, corporation, board, or person exercising
judicial functions when such proceedings are without or 1in
excess of the jurisdiction of such tribunal, corporation,
board, or person," end quote.

That is also part of the Conservation Groups' appeal.
The argument on appeal 1is that the jurisdictional decision
was incorrect, and that decision is before the district
court. We would not presume to conclude as to how the
district court would rule one way or the other. we'll
certainly make our arguments. But a claim that the
district court will certainly side with the Mine or will
certainly dismiss is premature and presumes upon the

court's own decision.
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Second, the Conservation Groups did not stipulate to
this process to proceed ahead at this pace. 1In
paragraph 2 of our notice of scheduling order, we made
clear that we reserve the right to seek an appeal and stay
these proceedings pending an appeal on the jurisdictional
question. That was stated very clearly. And, in fact, at
the end of May, the Conservation Groups approached the
Mine and asked if they would agree to a stay. They
refused, thus putting in place this two-track process and
our need to file the appeal and, after the appeal was
filed, move to stay in the appropriate procedural order.

At the end of the day, at the end of the day, the
conservation Groups reject the argument that this 1is a
frivolous appeal or any such arguments Tlike that. It 1is a
statutory exception allowed under 2-4-701. The Allied
wWaste case makes this clear. And jurisdiction is a
fundamental question about Montana's grant of power to an
administrative agency. Here, the Board's own arguments to
the district court are that it is a reasonable
interpretation. That is not an express delegation. And
so this question is a live question at the district court
Tevel.

A stay of these proceedings would simply pause these
proceedings while that question gets resolved. It might

be in the negative. It might be in the affirmative.
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conservation Groups are not going to presume on how the
district court is going to rule. Wwe will certainly argue
our position for sure. But at the end of the day, a pause
of these proceedings lets the appeal orderly resolve, and
then we can either pick these up or they're stopped and
there's no additional waste of resources while the
district court is examining the question.

Thank you.

CHAIR SIMPSON: Thank you, Mr. Stockton.

Mr. Yemington, five minutes, please.

MR. YEMINGTON: Yeah, very briefly. chair
Simpson, members of the Board, I'll keep this short.
Conservation Groups again point to 701 as though it offers
an immediate and available opportunity to challenge any
intermediary agency decision. And they, they read part of
that statute, it's only a sentence long, but they omitted
half of it. It says that a party can take an immediate
judicial review, they can seek that review of an
intermediate decision only if they cannot receive the
relief after the issuance of the final agency action.

So what's that mean in practice? It means that if
they can obtain the same relief that they're seeking now
after the Board issues its final decision and they take it
up on traditional judicial review, then 701 is not

available as a matter of Taw. And while there's a
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distinction between justiciability and jurisdiction, I
will note that the Supreme Court has said that this 1is not
a jurisdictional question, it's a question of
justiciability.

(Court reporter clarification.)

MR. YEMINGTON: I will stick with "jurisdiction"
for spelling and pronunciation. A court in Montana does
not have jurisdiction to review an intermediary or a
preliminary agency decision if that decision can be
reviewed after the issuance of the final decision. It is
a statutory bar, a legal prohibition. Courts will dismiss
these petitions 99 out of 100 times for that reason and
that reason alone.

Now, this is reflected, again, in our motion to
dismiss and in the Board's motion to dismiss. It 1is a
available remedy, immediate judicial review, but only
reserved and only available in extreme situations. This
is not that. That's why we are so confident that this
will be bounced in district court because the case law is
so clear.

Now, Conservation Groups mention that they also have a
writ of prohibition. well, this runs into the same
headwinds. A writ of prohibition is an even higher
standard, and the Montana Supreme Court has repeatedly

said that a writ of prohibition cannot be issued, the
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district court cannot tell you to stop by 1issuing a writ
of prohibition if there is any other remedy available
whatsoever. It does not matter if it is slower, it
doesn't matter if Conservation Groups don't like it. 1If
there is another remedy available, a writ of prohibition
is not available under Montana law.

well, as you know from your briefing, another remedy
is available: 3Judicial review after completion of this
administrative process. So what we see here is that
conservation Groups got a decision in May that they don't
Tike and they're doing everything they can to stop the
Board from proceeding to a final written decision and
completing the administrative process that they stipulated
to.

It's not okay. Wwe shouldn't be drug on these detours
to district court. We shouldn't suffer the delays of this
administrative process while we wait on the district court
to bounce that petition.

For the exact same reasons that we present 1in our
motion to dismiss and that the Board presented in its
motion to dismiss and its opposition to a stay in the
district court, the Board should deny the request here.

Thank you.

CHAIR SIMPSON: Thank you, Mr. Yemington.

It is 13 minutes after 10:00. why don't we take a




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

30

10-minute break and then move forward with board
deliberations. Return at, say, 10:25. Thank you.
(A brief recess was taken at 10:13 a.m. and the
proceedings reconvened at 10:25 a.m.)
CHAIR SIMPSON: It's 10:25. Let's resume the
meeting.
Sandy, would you take the roll, please.
MS. MOISEY SCHERER: Yes, sir.
Chair Simpson.
CHAIR SIMPSON: Here.
MS. MOISEY SCHERER: Board Member Altemus.
BOARD MEMBER ALTEMUS: Here.
MS. MOISEY SCHERER: Board Member Payne.
BOARD MEMBER PAYNE: Here.
MS. MOISEY SCHERER: Board Member Rankosky.
BOARD MEMBER RANKOSKY: Here.
MS. MOISEY SCHERER: Board Member Smith.
CHAIR SIMPSON: So Board Member Smith notified me
this morning he'd be leaving at about 10 o'clock. So I
believe he left prior to the break. we do have a quorum.
MS. MOISEY SCHERER: We have four members.
CHAIR SIMPSON: We have a quorum.
Thank you very much, Sandy.
Let's proceed. Board members, what's your pleasure?

BOARD MEMBER PAYNE: I have a couple of questions
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for counsel, if I could ask.

CHAIR SIMPSON: Certainly.

BOARD MEMBER PAYNE: Start with Mr. Yemington.
It's on the issue of harm. I mean, that was one of the
issues that the Conservation Groups raise, 1is it's not
really causing your clients harm. And you touched on it
briefly, but I wonder if you could expound a little bit
more on that. Exactly how would a stay here harm the --
your clients?

MR. YEMINGTON: Board Member Payne, Chairman
Simpson, members of the Board. Yeah, it's a good
question. And there's two pieces to that. The first is
whether or not that is a component of this analysis. So
the question of harm comes up on judicial review of an
intermediate agency action or, you know, a preliminary
decision 1like those issued by the Board in May.

And the question before the district court is whether
there are any irremediable harms; that is, harms that
could not be remedied on final judicial review. And that
burden, which Montana courts for decades have described as
a heavy burden, it is the exception, again, to the general
rule, which is administrative exhaustion. The courts
state that there's a heavy burden on the Petitioner, not
on my clients, but on the Petitioner, to show that they

are going to suffer some irremediable harm.
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Now, they can't show that, because the only harms that
they allege are the costs and time associated with
participating in an administrative proceeding and
constitutional allegations that they spin off of this idea
that the Board doesn't have jurisdiction. But Montana
courts, for decades, in an unbroken Tine of precedent,
have rejected time and time again petitions for immediate
judicial review where applicants cannot show that the
harms that they allege are not remediable on final
judicial review.

So that's the first point. The question of harm lands
squarely on their plate and it's their burden, their heavy
burden to demonstrate that there is some irremediable harm
that justifies immediate judicial review. In the absence
of that demonstration, that heavy burden, immediate
judicial review is not available as a matter of Taw. The
district court does not have jurisdiction to accept it.
And so what we are confronted with is this reality that
they've sought immediate judicial review but they don't
have the facts or the scenario to justify it, meaning that
the court doesn't have jurisdiction to accept it. It
can't reach the merits by law.

And so the harm that would be suffered by westmoreland
and the uUnion would be the delay that that detour to

district court, which by the plain Tanguage of the statute
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and by a wealth of case law which is identified in our
motion to dismiss and the Board's motion to dismiss, they
are nearly identical with respect to where they Tand on
the legal standard and whether or not this petition meets
it. Both of us say that it doesn't. We are in agreeance.
And because it doesn't, it will be dismissed by the
district court.

And so the second piece of that, the harm to
westmoreland and the Union and the Board is the delay of
this administrative process, continuing to keep our permit
tied up 1n the administrative process, and delaying
justice in this matter. Justice delayed is justice
denied. That's a real harm.

This Board has found that these folks have prosecuted
this litigation, challenged our permit in bad faith and
for purposes of harassing, embarrassing my clients. The
Tonger they continue this, again, perpetuating the same
Titigation tactics in district court that got them 1in
trouble in front of the Board, that's harm to my clients.
Delay of this process is harm to my clients. Not
achieving a final written decision from the agency in a
timely manner is a harm to my clients.

So on the one hand, there's no compulsion that we
identify harm. we've already been harmed. The Board has

recognized that. Wwe've been harmed by their litigation.
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We are --

BOARD MEMBER PAYNE: It is your clients'
position, with respect to the Board's authority to issue a
stay, it would be under our -- You know, as I understand,
the, the Conservation Groups here are arguing that it's
under the Board's general, you know, power to control its
docket, it has discretion to do it. Are you saying that
the Board doesn't have discretion or does have discretion
to --

MR. YEMINGTON: There's two points there. One 1is
does MAPA contemplate this? MAPA Chapter 6, contested
cases, and MAPA Chapter 7, judicial review, do either of
those two chapters of MAPA, the statutory framework for
this process and for seeking judicial review, contemplate
a stay? There is a single stay provision under Chapter 7.
That's found in 702, and it says that the Board can stay
the effectiveness of a final order pending judicial review
if they believe that it's just and warranted and after a
hearing.

So in practice, what that means is the Board issues a
final decision. 1In this case, that could come up. If and
when the Board issues a final decision awarding my clients
something, Conservation Groups have a right under MAPA to
request the Board issue a stay under 702 while they seek

judicial review of the Board's decision. That's the
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statutory remedy available to them. But it's only
available after the issuance of a final decision.

Section 701 includes no parallel state provision --

BOARD MEMBER PAYNE: I think you're going too
fast for the court reporter.

MR. YEMINGTON: I apologize again, and I again
commit to slowing down.

So that's, that's the statutory world, the MAPA world
we work in. It's not contemplated by statute.

Now, as a general principle, the Board has the
authority and discretion to control its docket. we've
never disputed that, and we don't. And so in the event
the Board decided, for whatever reason, that it wanted to
issue a stay here, it would have to be under its own
discretionary ability to control its docket. It would not
be under MAPA, and it would be inconsistent with the
framework of MAPA to issue a stay pending immediate
judicial review because MAPA doesn't allow that.

And so we think, on the one hand, MAPA's clear
directive that a stay isn't contemplated and it shouldn't
be issued, but, on the other hand, we don't dispute that
the Board has inherent authority to control its docket.
We never have. And so with that understanding, the Board
has the authority to control its docket. If it felt

compelled to issue a stay, we believe that would be within
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that discretionary authority, but it wouldn't be
consistent with the statutory directives of MAPA.

BOARD MEMBER PAYNE: So, you know, we can
certainly use whatever equitable factors -- And you said
that the burden is on them to show harm. But I can tell
you as a practical matter, you know, if you want to
prevent a stay, I mean, if we're doing this under the
power to control our docket, I mean, you have to show --
you know -- in my mind, you have to, there has to be some
harm. And I understand you've articulated it, but I would
disagree that, that necessarily the burden is on them.

But, but on that harm issue, if there is -- if the
Board comes out with a final determination with respect to
the costs, and I guess in our present schedule that would
be in February sometime, then do you -- are you entitled
to, then, 1like, post-judgment interest on that while they
appeal? 1Is your client entitled to that? Have you looked
at that issue?

MR. YEMINGTON: Yeah. So a few things there.

Oone 1is the, the hearing in front of the Board is scheduled
for October 16th. And based on the scheduling order,
proposed findings of fact and conclusions of Taw will be
submitted by the parties, and the Board is scheduled to
issue a final decision, in December. So that is, that is

where we stand right now. That could change. The Board
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does allow, in the scheduling order, for motions to amend
that process, but only with good cause. So I do just
emphasize that we're not looking to kick this into the
next year. Wwe're trying to get this done in this calendar
year, and the Board has scheduled for that.

The second -- well, let me go back here. Board Member
Payne, could you remind me the, the other piece of your
gquestion, to make sure --

BOARD MEMBER PAYNE: Oh. Just with respect to
the post-judgment interest.

MR. YEMINGTON: Ah. Thank you.

BOARD MEMBER PAYNE: I mean, if we stay our
decision and they run it up to the Supreme Court, it comes
back down, are you losing potential post-judgment interest
if we don't, if we don't enter that in as part of our
judgment?

MR. YEMINGTON: Not necessarily. I don't want to
weigh that argument. I haven't looked at that closely.
But here's my initial reaction: The statute -- Again, we
discussed this a lot in May. The statute, which is
federal and which is implemented by the Montana statutory
framework, which we refer to as MSUMRA, specifically and
unequivocally allows a permittee to recover costs and
expenses and fees reasonably incurred in these processes,

together with any fees, costs, expenses accrued 1in
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obtaining that award.

And to answer your question, to the extent we spend
time and money responding to an immediate appeal or a
final appeal, those charges, if we prevail at the end of
the day, will be owed by Conservation Groups by statute.
The statute isn't specific to interest. I haven't looked
at that specifically. But the statute does contemplate
recovering all costs, fees, and expenses. The silence on
interest, read into that what you will as an attorney.
But it is fairly straightforward with respect to what is
recoverable during the pendency of the fee petition.

Is that, is that helpful?

BOARD MEMBER PAYNE: Yes, it 1is.

And a couple of questions for Mr. Stockton. Did the

district court issue any order when it denied the TRO?

MR. STOCKTON: So that's a great question, Board
Member Payne. I'm not counsel in that proceeding, and I
will Tet Mr. Hernandez speak out if I'm incorrect here,
but no TRO has been denied. There has been no action on
it is a better way to say 1it, and it is pending, as I
understand, Board Member Payne. And so there's been no
order. There's been an order for an oral argument 1in
mid-September, but beyond that, no order on the TRO,
denying or granting, has been entered, to my

understanding.
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BOARD MEMBER PAYNE: Okay. And I understand your
primary argument here is judicial economy, and I also
understand kind of the procedural setting at this point in
front of this Board with respect to the upcoming hearing
in October or whether it goes forward or not. But the
present procedural standing is that the parties have
submitted their briefs and what's, you know, what's left
to do are the expert depositions and then some pretrial
briefing; 1is that correct?

MR. STOCKTON: Yes. Board Member Payne, at this
exact point, the only parts of that scheduling order that
have been completed is we have disclosed the witnesses.

So Judge Pinski is Conservation Groups' expert witness;
the Mine has disclosed theirs. Wwe did that simultaneously
a few weeks ago. Last Friday, we disclosed expert
reports; their expert and our expert disclosed last
Friday. And that is it. Everything else on that
scheduling order after that remains unpassed at this
point.

So what's forthcoming is depositions of those experts,
which are not set until the 25th and 29th of August,
respectively, and then September 4th is when opening
motions in Timine are due, and then there's the follow-on
response, reply. And then September 16th is proposed

findings of fact and conclusions of law. September 30th
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is summary documents, there's a few other small briefing
things in there, and then the hearing on October 16th.

So a large chunk of the scheduling order remains
unpassed at this point. And if we -- if the Board enters
a stay today, or even next week, right, those depositions
will need to be paused and all of those resources that
would have gone into that will be held in abeyance pending
the outcome of the 701 appeal. And this 1is our, our no
harm, no foul argument, which is we can pick that up if we
need to or we can just not incur those resources.

BOARD MEMBER PAYNE: Well, you know, on the
judicial economy front, though, if the Board goes forward
and holds -- you know, holds a hearing, comes out with a
decision and decides what amount of attorney's fees are
appropriate, fees and costs, I assume then your, your
clients here will then wrap that up in the district court
matter, saying, well, here's an amended complaint, say, or
additional fact, they awarded this much; and then you
would then -- you know, if the court rules, it says no,
actually, in fact, you know, the Board did have discretion
to grant fees and granted them appropriately here, then
you would argue -- you know, or at least you would
argue -- that would give the opportunity to argue that 1in
that one, in that matter, correct, as opposed --

MR. STOCKTON: So -- I didn't mean to cut you
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off. Forgive me, Board Member Payne.

BOARD MEMBER PAYNE: I think you get the
gquestion.

MR. STOCKTON: Yeah. So what we anticipate will
happen if this proceeding goes ahead and this does get to
a final agency decision, from there, we will take our
702 appeal. Wwhether that is consolidated at the district
court or not, I'm unclear how that would actually work out
at this point.

But this is why we're asking for the stay now, because
the 701 can be appropriately resolved, pending, and then
if we need to proceed, we can, and if we don't need to
proceed, there's no wasted resources. And so -- or at
lTeast the resources that have been expended to date are
done, if that makes sense.

BOARD MEMBER PAYNE: I have no further questions.

CHAIR SIMPSON: Mr. Yemington.

MR. YEMINGTON: Yeah, just briefly, cChair
Simpson, members of the Board. 1I'd just Tike to provide a
couple comments there with respect to the TRO. I am
actively litigating that case and opposing that request.
The court has set the hearing on the TRO for the 14th, the
same day, the same hearing as the Board's motion to
dismiss and the Board's response in opposition to that TRO

and the other emergency relief.
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So on September 14th, the Board will be taking up
three motions to dismiss and several responses and motions
for emergency relief and responses by both the Board and
westmoreland and the Union in opposition to emergency
relief. That will be decided on the 14th of September.

Next, I just want to point out -- There was some
discussion regarding how this would proceed if and when
the Board issues its final written decision. This 1is all
set by MAPA. There's a statutory framework for this. And
so your question with respect to whether or not this
existing petition for immediate review would somehow merge
with a new appeal or would be amended isn't quite right.

Under MAPA, a party has 30 days to challenge a final
written decision. The Board knows this. You include that
representation at the bottom of every written decision
that you issue. 1If a party does not act within those
30 days by filing a petition for judicial review in
district court that complies with Section 702, they waive
their right for judicial review.

And so as this would work moving forward, is the Board
would issue that final decision and Conservation Groups
would have a right under 702 to file a petition for
judicial review. Now, that's not a complaint for
declaratory relief, it's not a petition for a writ of

prohibition, it's not a TRO. MAPA doesn't allow TROs. It
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is simply a petition for judicial review of the Board's
written decision, which is then assessed under
Section 704.

That's the process. And their initial appeal would be
immediately rendered moot. And that's if the district
court hasn't already, you know, rejected it for the
reasons that the Board submitted in their motion to
dismiss. But that's how this would proceed correctly
under MAPA.

Thank you.

CHAIR SIMPSON: Thank you, Mr. Yemington.

Other questions from the Board for the parties?

(No response.)

CHAIR SIMPSON: Apparently not. 1Is there a
motion?

BOARD MEMBER PAYNE: For discussion purposes,
I'lT go ahead and start a motion, and I guess my motion
would be that the Board deny the, the motion to stay the
proceedings.

BOARD MEMBER ALTEMUS: I'll second.

CHAIR SIMPSON: Thank you, 3Julia.

A motion has been made and seconded to deny the motion
to dismiss. Discussion.

(No response.)

CHAIR SIMPSON: Further comment.
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BOARD MEMBER PAYNE: Oh.

CHAIR SIMPSON: Did you have something, Allan?

BOARD MEMBER PAYNE: Yeah. Yeah, kind of reading
through the rather voluminous documents that are submitted
on this one, you know, there's been millions and millions
of dollars spent on both sides in this case before the
Board, and, and I see this -- You know, I don't know if
the Board recalls, while I supported the Board's decision
to, you know, find that it had jurisdiction to the matter,
actually, I voted against awarding fees in this case.

But in this case, you know, I think a delay here 1is
just, is just going to be useless, you know. And I don't
think that particular -- I don't think that much judicial
economy is going to be created by that, given the amount
of money and resources that have already gone into the
case and what's unlikely to go forward in the, you know,
in the district court and undoubtedly the Supreme Court on
this. That, you know, the couple of depositions and some
motions in limine before the, before -- You know, what's
going to happen here is the district court is going to
make a decision and it's going to either, you know, allow
us to go forward or it's going to stay. And if we, if we
stay now and then the Board says no -- the Supreme Court
says you can go forward, well, that's going to set us

back, you know, three months or so.
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I think the better, the better, the better way forward
here is to keep the schedule we have, have the hearing on
the 16th if the court hasn't stayed us from doing so. And
if they have, then, you know, I guess it's no harm, no
foul except for I think, you know, in the big picture,
relatively minor costs that the parties will incur in, you
know, a couple of depositions and, and some initial

briefing.

So I think it's -- I think we shouldn't get derailed
here at this point and just go forward with the hearing.
CHAIR SIMPSON: Thank you, Allan.
Further discussion from the Board. Julia, any
comment?
BOARD MEMBER ALTEMUS: No. I just agree with
Board Member Payne's assessment there. I think we need
to -- we're close to the finish Tine and we just need to
get over it and figure out what the court's going to do
and continue on.
CHAIR SIMPSON: Thank you.
Jen.
BOARD MEMBER RANKOSKY: I agree with Board Member
Payne. Valid points.
CHAIR SIMPSON: Okay. Thank you.

I guess the one thing that -- I certainly agree with

the motion, the primary reason being that, you know, the
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Board has argued pretty fervently before the court that it
is -- the proper procedure here is for the Board to
complete and conclude its process so that there is a
findings of fact, conclusions of law, and order 1in place
for the court to review. At this point, there is no
decision, there is no order.

So I think it's important that this -- that the Board
continue its process and move it along to its completion
so that then, whichever party, whichever party feels is
necessary, they can move ahead with an appeal to the
district court. And so that's where I stand on 1it.

Further discussion.

(No response.)

CHAIR SIMPSON: A motion has been made and
seconded to deny the motion to stay this process before
the Board pending a decision by the district court. All
in favor say aye.

(Response.)

CHAIR SIMPSON: Opposed.

(No response.)

CHAIR SIMPSON: Motion carries unanimously.
Thank you very much.

(The proceedings were concluded at 10:48 a.m.)
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