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Sidner, Regan

From: Ellie Hudson-Heck <ehudsonheck@idahoconservation.org>
Sent: Thursday, January 13, 2022 3:42 PM
To: DEQ BER Secretary
Cc: Stephen Pfeiffer
Subject: [EXTERNAL] ICL and IRU Comments RE Stringency Review of ARM 17.30.632.
Attachments: 1.13.22 ICL and IDU Comments RE Stringency Review of  ARM 17.30.632..pdf

Hi Ms. Sidner, 
 
On behalf of the Idaho Conservation League and Idaho Rivers United, I would like to submit the attached comments 
regarding the stringency review of ARM 17.30.632.  
 
Please feel free to reach out to me or Stephen Pfeiffer (cc'd) with any questions you may have. 
 
Have a good weekend, 
 
 
‐‐  
 

Ellie	Hudson‐Heck,	Ph.D.	 
She|Her|Hers (what's this [mypronouns.org]?) 
Conservation Assistant  
Idaho Conservation League  
PO Box 2308, Sandpoint, ID 83864 
208.345.6933, ext. 402 
http://www.idahoconservation.org [idahoconservation.org] 



Regan Sidner
Board Secretary
Department of Environmental Quality
P.O. Box 200901

Helena, MT 59620-0901

Submitted via email to deqbersecretary@mt.gov

January 13th, 2022

Subject: Comments opposing Petitions to weaken Montana’s EPA-approved selenium water quality
standards in the Kootenai River watershed.

Dear Chairman Ruffatto and Members of the Board:

We are writing on behalf of the Idaho Conservation League and Idaho Rivers United to provide

comments opposing the petitions filed by Teck Coal Limited (Teck) and the Board of County

Commissioners of Lincoln County (Lincoln County) with the Board of Environmental Review (the Board or

BER) seeking stringency review pursuant to Mont. Code Ann. § 75-5-203 of Montana’s EPA-approved

water quality standards for the toxic pollutant selenium, ARM 17.30.632(7)(a).

The Idaho Conservation League has been a voice for conservation since 1973. As a state-based

conservation organization, we represent over 30,000 supporters, many of whom have a deep personal

interest in protecting human health and the environment, including in the Kootenai River watershed. The

Idaho Conservation League works to protect these values through public education, outreach, advocacy,

and policy development.

Idaho Rivers United is a nonprofit environmental advocacy organization that is dedicated to protecting

and restoring the rivers and streams of Idaho. For over 30 years, IRU has been working to defend Wild

and Scenic Rivers, recover native fish populations, reform hydropower policy, and promote enhanced

water quality in all of Idaho’s rivers. IRU represents 3,500 members throughout Idaho and beyond, who

enjoy, depend on, and advocate for healthy, intact rivers.

As set forth below, Montana’s new EPA-approved water quality criteria are a critical and long-overdue

step toward restoring and maintaining water quality in the Kootenai River watershed, as required by the

federal Clean Water Act (CWA). Montana correctly determined that these criteria (specifically ARM

17.30.632) are no more stringent than those required by EPA, and EPA already approved them under the

CWA. Furthermore, new information shows that even these standards are likely not stringent enough to

satisfy the CWA. Should the Board decide to initiate further proceedings to revise ARM 17.30.632, the

Idaho Conservation League and Idaho Rivers United intend to seek more stringent selenium criteria
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necessary to protect the Kootenai River watershed and comply with the CWA. For these and additional

reasons discussed below, the Board should uphold their previous decision and deny the relief requested

by Teck and Lincoln County.

Background

The Kootenai River watershed is a transboundary waterbody, encompassing the original lands of the

Ktunaxa peoples, including the Ktunaxa Nation Council (KNC), Kootenai Tribe of Idaho (KTOI), and the

Confederated Salish and Kootenai Tribes (CSKT), as well as what is now known as the province of British

Columbia (B.C) and the states of Montana and Idaho. In Southeast B.C. Teck owns and operates four

mountaintop removal coal mines. Due to Teck’s invasive mining practices, their mines have leached

selenium, a toxic pollutant, into this transboundary watershed for decades. Selenium pollution flows

from these mines, down the Elk River into Lake Koocanusa, and ultimately, the Kootenai River in

northern Idaho. This pollution has steadily increased since the mid-1990s (Figure 1).

Figure 1. Selenium levels in the Canadian portion of this watershed. Data source: Teck Coal accessed via

B.C. Environmental Monitoring System.

Congress passed the Clean Water Act (CWA) in 1972. The purpose of the CWA is “to restore and maintain

the chemical, physical, and biological integrity of the Nation’s waters” through the reduction and

eventual elimination of the discharge of pollutants into those waters. 33 U.S.C. § 1251(a). In addition, the

CWA establishes an “interim goal of water quality which provides for the protection and propagation of

fish, shellfish, and wildlife.” 33 U.S.C. § 1251(a)(2).



To meet these goals, the CWA requires the establishment of water quality standards. Water quality

standards are promulgated by the states and establish the desired condition of each waterway within the

state’s regulatory jurisdiction. 33 U.S.C. § 1313(a) (emphasis added). While states are given the

opportunity to develop water quality standards in the first instance, they require EPA approval. 33 U.S.C.

§ 1313(c). EPA must reject any water quality standards that fail to satisfy the CWA, and ultimately EPA

must promptly promulgate adequate water quality standards if a state fails to do so. Id.

In December 2020, the Board established the “desired condition” of Lake Koocanusa and the Kootenai

River by approving new selenium criteria for both of these waterways (Table 1).

Table 1. The Montana selenium criteria compared to the federal 304(a) selenium criteria recommended

by the EPA.

Lake Koocanusa Kootenai River

Montana EPA Montana EPA

Egg/ovary (mg/kg dw) 15.1 15.1 15.1 15.1

Whole body (mg/kg dw) 8.5 8.5 8.5 8.5

Muscle (mg/kg dw) 11.3 11.3 11.3 11.3

Water column (µg/L) 0.8 1.5 3.1 3.1

The selenium water quality criteria for Lake Koocanusa consists of four individual concentration values

which, when combined, act to protect the lake’s beneficial uses (RR_000046; 000089). Through this

action, the Board committed to ensuring that Montana waters would be clean, healthy, and ultimately

protected from Canadian coal mining pollution. Importantly, this decision also exemplified that Montana

is committed to protecting the Idaho portion of this watershed, downstream of Lake Koocanusa.

As you know, Teck and the Lincoln County have petitioned the Board to review the new selenium criteria

to determine whether the rule, specifically ARM 17.30.632(7)(a), which sets a water quality criterion for

selenium in Lake Koocanusa of 0.8 µg/L, is more stringent than the comparable federal guideline for

selenium of 1.5 µg/L (Table 1). First and foremost, Teck has no standing to challenge a U.S. law under the

CWA. They are a Canadian company that operates completely and solely in Canada. There is no

precedence for a Canadian corporation to challenge a law that was set forth in the U.S. However, even if

Teck did have a legal grounds to support this endeavor, we strongly disagree with the arguments

presented in the petitions and offer the following responses:

The Montana selenium criteria are not more stringent than the federal recommendations or guidelines

The arguments presented in the Petitions are a red herring.

The arguments presented in the Petitions act as a red herring by drawing attention to the water column

value (0.8 µg/L) and away from the other three fish tissue criteria (Table 1), which happen to hold more

weight. The four-part selenium criteria were derived to create a system of protection that is composed of

both values for the water column and for the fish. Focusing solely on the magnitude of the water column



criterion completely misdirects the true purpose of these criteria: to protect the designated beneficial

uses of water bodies.

With the ultimate goal of protecting aquatic life (RR_000046), it was important to adopt criteria that

ultimately work to protect fish from selenium bioaccumulation. Because the eggs/ovaries of fish are the

most susceptible to selenium bioaccumulation it was determined that the EPA recommended egg/ovary

criteria of 15.1 mg/kg dw would apply to Lake Koocanusa. However, it is also important to have an

accompaning water column value. Ultimately the selenium water column criterion is designed to limit

accumulation in fish tissue. It is protective towards the fish tissue standards in a non-steady state system

due to the delay between increased selenium loading in a water body and increased selenium levels in

fish tissue being detected, which can be months or even years (RR_000073). Therefore, using the

egg/ovary criterion of 15.1 mg/kg dw, Montana back-calculated what the maximum selenium

concentration in the water would have to be to meet the egg/ovary criterion. They arrived at 0.8 µg/L: a

value that is inherently derived from the EPA 304(a) recommended criteria.

The egg/ovary criteria is exactly equal to the EPA criteria (Table 1). Therefore, because the 15.1 mg/kg

dw is not more stringent than federal regulations, and the new water column standards were derived

from the numeric value necessary to comply with the EPA recommended egg/ovary criteria, Mont. Code

Ann. Section 75-5-203, does not apply.

The site-specific criteria are derived from EPA recommended procedures

The 0.8 µg/L is a site-specific criterion. By definition, this criterion is specific to the water quality and
aquatic life conditions of Lake Koocanusa. According to the 2016 EPA guidance document;

“Because the factors that determine selenium bioaccumulation vary among aquatic systems,

site-specific water column criterion element values may be necessary at aquatic sites with high

selenium bioaccumulation to ensure adequate protection of aquatic life (Appendix K).” (

RR_000311).

Six years of data collection between the EPA, USGS, KTOI, CSKT, and Montana’s own Department of

Environmental Quality (DEQ) demonstrated that Lake Koocanusa is a water body that is highly

susceptible to selenium bioaccumulation, and therefore, a site-specific selenium criterion is required to

protect the designated beneficial uses:

“In this regard, we find that the EPA (2016) lentic water column value is not protective of the

aquatic life beneficial uses in Lake Koocanusa and a more stringent standard is required.” (

RR_002485).

As described in the 2016 EPA guidance document, states can develop site-specific criteria for all four

parts of the selenium criterion in order to ensure beneficial uses are protected:

“All four elements of the freshwater selenium criterion may be modified to reflect site-specific
conditions where the scientific evidence indicates that different values will be protective of
aquatic life and provide for the attainment of designated uses.” (RR_000418)

The site-specific water column criterion of 0.8 µg/L was determined following the EPA protocol for
deriving site-specific selenium criteria. Therefore, the site-specific standard cannot be more stringent



than the federal recommendations, because it was calculated using the federally recommended, and
approved protocol (Table 2).

Table 2. Excerpts from the rulemaking record that concludes the Montana selenium criteria is not more

stringent than the federal recommendations.

Authoring Entity Rulemaking Citation Text

Montana Board of
Environmental
Review

RR_000001-02 “However, the selenium standards in NEW RULE I are not
more stringent than currently recommended federal criteria.
The proposed water column standard for the mainstem
Kootenai River (3.1 µg/L) corresponds to the current (2016)
EPA 304(a) criterion for lotic (flowing) waters. The proposed
water column standard for Lake Koocanusa (0.8 µg/L) is
based on EPA 304(a) fish tissue criteria and site-specific
bioaccumulation modeling, following site-specific procedures
set forth by EPA in its current 304(a) guidance. NEW RULE I
also includes three fish-tissue standards (egg/ovary, muscle,
and whole body, expressed as mg/kg dry weight) which
correspond exactly to EPA's currently recommended 304(a)
fish tissue criteria. Therefore, the proposed Kootenai River
and Lake Koocanusa water column and fish tissue standards
are no more stringent than currently recommended EPA
304(a) criteria because they correspond to federal standards
or were developed using federally-recommended site-specific
procedures. ”

Montana Board of
Environmental
Review

RR_001330 “The proposed Lake Koocanusa water column standard
(30-day chronic) is no more stringent than the recommended
EPA 304(a) criteria because it was developed using federally
recommended site-specific procedures; therefore, it is more
accurate than the generally applicable national lentic (lake)
number.”

DEQ Presentation -
Myla Kelly

RR_002333 “And in alignment and following State statute, the proposed
Lake Koocanusa water column standard is no more stringent
than the recommended RR_002333 41 1 EPA 304(a) criteria,
because it was developed using 304(a) site-specific
procedures. Therefore, it is a more accurate criteria than the
generally applicable national lentic or lake number of 1.5
micrograms per liter.”

Montana Board of
Environmental
Review - Response to
Comments

RR_002544 “The board disagrees that the proposed rule is illegal
because it did not comply with 75-5-203(2), MCA. EPA's 2016
selenium criterion document for freshwater contains an
appendix, Appendix K. Appendix K describes methods by
which site-specific selenium standards may be developed for
individual waterbodies. Appendix K is discussed in twelve
different locations throughout EPA's 2016 selenium
document. EPA is very clear that "states and tribes may



choose to adopt the results of site-specific water column
translations as site-specific criteria..."
Montana chose this approach.”

Teck and Lincoln County Misinterpret MCA 75-5-203 and EPA’s Guidance

The Montana Water Quality Act requires stringency review only when Montana adopts a water quality

standard “that is more stringent than the comparable federal regulations or guidelines that address the

same circumstances.” Mont. Code Ann. § 75-5-203 (underscore added). To address the varied

“circumstances” of selenium pollution and its impacts on designated uses in waters throughout the

United States, EPA guidance provides both: (a) generic recommended standards; and (b) methods for

developing site-specific standards to be used in certain circumstances, including when “may be

necessary at aquatic sites with high selenium bioaccumulation.” (underscore added; RR_000311).

The “circumstances” at issue in the Kootenai River watershed, unfortunately, are those in which it is

“necessary” under EPA guidance to develop site-specific selenium standards due to high selenium

bioaccumulation. Montana, thus, developed site-specific criteria, as called for in EPA’s guidance for this

same circumstance. And when it developed the site-specific criteria, Montana followed the methods set

forth in EPA’s guidance and went with the selenium value that resulted from those methods (as

discussed in the previous section above). Montana did not select alternative methods, nor did it

otherwise deviate from what EPA guidance calls for in this circumstance.

Teck and the County argue that anything that deviates from the generic recommended numeric

standards in the EPA guidance triggers stringency review, while wholly ignoring the language in MCA

75-5-203 about “the same circumstances.” The generic numeric standards in EPA’s guidance apply in

some circumstances, but not in other circumstances, like those here: where there is high selenium

bioaccumulation. In “the same circumstances” present here, EPA’s guidance calls for site-specific

selenium standards and provides methods--methods Montana followed--for developing those standards.

Federal regulations require Montana to ensure downstream water quality standards will be met, and

Montana’s 0.8 standard is the minimally stringent necessary to meet downstream Idaho standards.

Teck and Lincoln County erroneously assume that EPA’s selenium guidance is the only “comparable

federal regulations or guideline” under MCA 75-5-203 that apply here. But EPA’s CWA regulations, which

apply to all water quality standards including the selenium standards at issue, explicitly require: “In

designating uses of a water body and the appropriate criteria for those uses, [a state] shall take into

consideration the water quality standards of downstream waters and shall ensure that its water quality

standards provide for the attainment and maintenance of the water quality standards of downstream

waters.” 40 C.F.R. Part 131.10(b) (underscore added). Relying on the CWA and this specific CWA

regulation, the Eighth Circuit Court of Appeals upheld EPA’s denial of Arkansas’ revised water quality

standards based on EPA’s finding of possible effects to downstream waters. El Dorado Chemical Co. v.

U.S. EPA, 763 F.3d 950 (8th Cir. 2014). Thus, federal regulations require Montana to set selenium

standards in the Kootenai River watershed at a minimum to be at least as stringent as necessary to

protect downstream standards, including in the downstream Kootenai River in Idaho. That is what

Montana did here.



The Idaho Department of Environmental Quality (IDEQ) recently underwent a water quality rulemaking

to develop state-wide and site-specific selenium criteria for water bodies in Idaho. Pursuant to this,

Idaho adopted state-wide egg-ovary criteria of 15.1 mg/kg dw and site-specific egg-ovary criteria of 19.0

mg/kg dw for waters where this was deemed appropriate. Through the course of this rulemaking, it was

discussed and agreed that the presence or absence of sturgeon was an important factor in determining

whether a waterbody would utilize the 19.0 mg/kg dw site-specific criteria or the more stringent 15.1

mg/kg dw state-wide criteria. Idaho’s proposed selenium criteria were approved by EPA on July 9, 2019.

IDEQ determined that the 15.1 mg/kg dw egg-ovary criteria should apply to the Kootenai River because

the waterway is inhabited by endangered Kootenai white sturgeon (Acipenser transmontanus). This

species was listed as endangered in 1994 by the U.S. Fish and Wildlife Service, and a Recovery Plan for

Kootenai River white sturgeon was approved in 2019.

The water quality criteria established in Lake Koocanusa directly affect the water quality and fish health

of the downstream, Idaho portion of the Kootenai River. The current, EPA approved site-specific criteria

of 0.8 µg/L for Lake Koocanusa is based on six years of data collection, in a collaborative effort between

the EPA, USGS, KTOI, CSKT, and Montana’s own DEQ. Through this rigorous process, it was determined

that a water column concentration of 0.8 µg/L is required to ensure that the egg-ovary criteria of 15.1

mg/kg dw (the superseding criteria) are met.

Thus, Montana’s EPA-approved selenium standards are the minimum necessary to ensure attainment

and maintenance of Idaho’s downstream selenium standards in the Kootenai River. Because this is the

minimum stringency required by federal regulations (40 C.F.R. Part 131.10(b)), Montana did not adopt a

standard more stringent that federal regulations require. Rather, adopting weaker selenium standards in

Montana--which appears to be Teck’s ultimate goal--would fail to ensure Idaho’s EPA-approved selenium

standards will be attained and maintained, would run afoul of 40 C.F.R. Part 131.10(b) and the CWA, and

could not be approved by EPA under 33 U.S.C. § 1313(c).

Teck’s coal mines are not being targeted

In its Petition, Teck complains that its Elk Valley coal mining operations are being targeted by Montana’s

selenium standards. This is false. The fact that Teck, at present, appears to be the sole cause of excessive

and damaging selenium pollution in the Kootenai River watershed is irrelevant to developing water

quality standards under the CWA.

CWA water quality standards, including the selenium standards at issue here, are developed by states

and EPA based on the designated uses of the water body and the water quality necessary to achieve

those designated uses, not based on pollution sources. Water quality standards “define[] the water the

water quality goals of a water body, or portion thereof, by designating the use or uses to be made of the

water and by setting criteria necessary to protect the uses.” 40 C.F.R. Part 131.2. Under the CWA, water

quality standards “shall be such as to protect the public health or welfare, enhance the quality of water

and serve the purposes of [the CWA].” 33 U.S.C. § 1313(c)(2)(A).

Existing sources of pollution, like Teck’s Elk Valley coal mines, are not relevant to this stage of the CWA

process. Only later, after water quality standards are set by a state and approved by EPA, do the sources

of pollution come into play. After setting water quality standards, the states and/or EPA adopt TMDLs,



issue discharge permits, and take other actions aimed at achieving compliance with water quality

standards.

Granting the Petitions would be meaningless

Teck and Lincoln County seek a paper exercise that will change neither the final outcome nor the interim

selenium water quality standards that apply to the Kootenai River watershed. As Teck concedes on pages

10-11 of “Teck’s Response to Comments on the Petition Process” (Sep. 29, 2021), the Petition only seeks

compliance with a process requiring written findings, and “nothing in the Petition prevents the water

column standard for Lake Koocanusa to be set at 0.8 micrograms per liter.”

First, even if the Board grants the Petitions, Montana can easily re-approve the selenium standards by

making the specific written findings that Teck claims are required, including: whether the standards are

needed to protect Montana’s health or environment; whether the standard can mitigate such harm;

whether the standard is achievable; and at what cost.

Montana undertook a 6-year process, including by gathering data, analyzing the data, doing studies, and

developing a voluminous record that easily supports making these findings.

Table 3 illustrates that the record is replete with evidence that high levels of selenium pollution in the

Kootenai River watershed have the potential to harm both public health and the environment, and that

lower levels of selenium pollution will alleviate these harms.

Table 3. Excerpts from rulemaking record that concludes the levels of selenium in the Kootenai River

watershed are harming aquatic life, water quality, and human health.

Understanding and Documenting the
Scientific Basis of Selenium Ecological
Protection in Support of Site-Specific
Guidelines Development for Lake
Koocanusa, Montana,
U.S.A., and British Columbia, Canada

RR_002983 “Since 1984, selenium concentrations in the Elk River measured
at a station 2.2 mi above its discharge into Lake Koocanusa
(that is, at Highway 93) show a continuing increase as mines
have expanded (https://www.canada.ca/ en/
environmentclimate-change/ services/ freshwater- quality-
monitoring/online- data.html) (fig. 2A).”

Understanding and Documenting the
Scientific Basis of Selenium Ecological
Protection in Support of Site-Specific
Guidelines Development for Lake
Koocanusa, Montana,
U.S.A., and British Columbia, Canada

RR_002983 “Selenium concentrations in the Elk River have exceeded
BCMOE’s Provincial guideline of 2 micrograms per liter (μg/L)
for protection of aquatic life (Nagpal and Howell, 2001; BCMOE,
2014) since 1993 and the USEPA’s guideline of 3.1 μg/L for lotic
waters (USEPA, 2016a) since 2002 on a seasonal basis.”

Understanding and Documenting the
Scientific Basis of Selenium Ecological
Protection in Support of Site-Specific
Guidelines Development for Lake
Koocanusa, Montana,
U.S.A., and British Columbia, Canada

RR_002983 “Expansion of mining is ongoing, and management plans for
selenium call for a doubling of the amount of waste-rock
storage by 2023 (Teck Coal Ltd., 2014).”

Councils of Confederated Salish and
Kootenai Tribes and Kootenai Tribe’s of

RR_005285 “The U.S. members of the International Joint Commission have
also expressed concerns about selenium pollution caused by the



Idaho Comment Letter to WPIC mines. In their 20 June 2018 letter, the U.S. Commissioners
wrote that "[i]n addition to documented short-term impacts, it
is well understood that high concentrations of selenium will
have long lasting impacts on water quality, fish, other aquatic
species, wildlife and human health in southeast BC and
northwestern Montana communities."

Wildsight Comment Letter RR_001337 “Selenium builds up in fish tissue, causing birth defects,
growth problems and complete reproductive failure. Humans
can also suffer health effects from excess selenium if they drink
contaminated water or eat fish from contaminated
waterbodies.”

Selenium Technical Sub-Committee
letter to SeSTC and Co-Chairs

RR_004077 “Burbot populations declined over two decades ago when the
ambient reservoir Se concentrations were below what is
currently seen today. In published literature, burbot have been
shown to be particularly sensitive and susceptible to the
bioaccumulation of selenium. Muscatello and Janz observed
significant bioaccumulation in burbot (10 ug/g dw WB) at low
aqueous (<0.5 μg/L) and benthic invertebrate (0.5-3 μg/g)
selenium concentrations. This is reinforced with the general
knowledge that the burbot population decline and eventual
functional-extirpation in Koocanusa Reservoir coincides with
the Elk River Coal Mines operational history and subsequent
water pollution caused by those coal mines; and severely
complicates the restoration of burbot above Libby Dam.”

Selenium Technical Sub-Committee
letter to SeSTC and Co-Chairs

RR_004077 “Limited KTOI data is also showing that burbot in the mainstem
Kootenai River are accumulating selenium at rates that are
known to cause significant negative physiological effects on
other fish species. Those effects include reproductive failure,
reduced growth, and mortality (KTOI, unpublished data).”

Selenium Technical Sub-Committee
letter to SeSTC and Co-Chairs

RR_004077
- 004078

“Further, mining contaminant inputs into Koocanusa Reservoir
present a critical uncertainty in the Kootenai River Ecosystem
Restoration program, and will continue to act in synergy with
the habitat alterations perpetuating white sturgeon and burbot
recruitment failure below Libby Dam.”

Montana DEQ Presentation RR_001353 “Standards are necessary to prevent impacts to aquatic life”

Derivation of a Site-Specific Water
Column Selenium Standard for Lake
Koocanusa

RR_004031 “Fish are considered the most sensitive ecological end
point in Lake Koocanusa as determined by the SeTSC (see
Section 3.7), therefore, fish are the focus of this report and the
development of the Se standards for Lake Koocanusa.”

The record and other available information also easily supports finding that the standard is achievable. In

its filings, Teck repeatedly touts its water quality plans, the money it has spent on those, and the

successes it expects to achieve in reducing selenium levels. See Teck’s Response to Comments on the

Petition Process (Sep. 29, 2021) at pp. 3-4. Similarly, Teck’s website includes extensive information about



these efforts, some of which we attach to these comments. For example, the “Teck Elk Valley - Water

Quality Fact Sheet” (available at https://www.teck.com/media/Teck-Water-Quality-Fact-Sheet.pdf) lays

out what Teck calls a “significant increase in treatment capacity” from 2021 to 2031. The Fact Sheet also

quotes Dr. Lisa Kirk, affiliate professor at Montana State University: “Teck’s use of saturated rock fills to

treat mine-affected water is leading-edge sustainable technology. Saturated rock fill is extremely

effective at removing selenium and nitrate from mine affected water and improving water quality.”

Second, EPA already reviewed and approved Montana’s selenium standards under the CWA and the

Endangered Species Act (ESA), so even if the Board grants the Petitions, the EPA-approved selenium

standards will remain in effect under the federal CWA. This is true even if after granting the Petitions

Montana reinstated the old weaker standards or adopted new weaker standards.

Any change to selenium standards EPA already approved would require EPA review under CWA 33 U.S.C.

§ 1313(c) to determine whether the standards satisfy the minimum requirements of the CWA before

they could become effective. And while states are given the initial opportunity to establish water quality

standards, EPA has the final say and has a duty to promptly promulgate substitute water quality

standards that satisfy the CWA when a state fails to do so. See 33 U.S.C. § 1313(c). EPA would also have

to complete mandatory ESA consultation with the U.S. Fish and Wildlife Service under 16 U.S.C.

1536(a)(2) to ensure that approving any weakened selenium standards would not jeopardize the

continued existence of, or destroy or adversely modify the critical habitat of, ESA-listed bull trout and

white sturgeon.

EPA would have no rational or lawful basis for approving or issuing standards weaker than the ones it

recently approved. As already discussed above, rigorous studies based on years of data show that

Montana’s current, EPA-approved selenium standards are necessary to achieve designated uses in

Montana’s Kootenai River watershed, to comply with Idaho’s downstream standards, and to meet other

minimum requirements of the CWA.

More stringent selenium standards are needed to comply with the CWA and protect the Kootenai

River watershed

Recent water quality and fish tissue data (USGS https://doi.org/10.5066/P9YYVV7R) demonstrate that

the Kootenai River is not in compliance with Idaho’s selenium criteria. In fact, 100% of fish sampled from

the Kootenai River had levels of selenium in their system that exceeded the egg/ovary criterion (Table 3).

Table 3. Egg-ovary selenium data from nine Mountain whitefish collected from the Kootenai River

(ID17010104PN031_08). All fish collected had levels of selenium over the egg/ovary criterion of 15.1

mg/kg dw. Table originally published in Idaho 2018/2020 integrated report.

https://www.teck.com/media/Teck-Water-Quality-Fact-Sheet.pdf
https://doi.org/10.5066/P9YYVV7R


Indeed, this waterbody has been designated as 303(d) for selenium, requiring the development of a

TMDL to achieve water quality standards and protect designated beneficial uses, including Kootenai

white sturgeon. Further, in public comment on Idaho’s 2018/2020 Integrated Report, the USGS urged

IDEQ to make a judgement of representativeness for several other Kootenai River assessment units,

based on the findings shown in Table 3. Mountain whitefish muscle selenium concentrations sampled

along river sections downstream to Shorty’s Island were higher than those sampled along

(ID17010104PN031_08), which had egg/ovary exceedances referenced above. The correlation between

mountain whitefish muscle tissues and egg/ovary tissues has been found to be a median ratio of 5.8 (EPA

Selenium criteria document, appendix B). Selenium concentration exceedances in mountain whitefish

muscle tissue can therefore be extrapolated to mean exceedances in the egg/ovary criterion. This

suggests that river segments as far downstream as Shorty’s Island meet the criteria for 303(d) listing due

to selenium impairment.

In addition, various studies conducted by KTOI have shown that Burbot collected from the Idaho portion

of the Kootenai River have levels of selenium in their system that are elevated compared to levels

required under the CWA.

The water column concentration in Lake Koocanusa is already required to be below 0.8 µg/L per the

Montana CWA. Yet, we are seeing levels of selenium in fish downstream in Idaho that are far beyond

what the CWA requires (Table 3). These new data sets raise serious concerns that Montana’s new

selenium standards are actually not stringent enough to comply with the CWA. Should Montana or the

EPA reconsider the selenium standards, the Idaho Conservation League and Idaho Rivers United intend

to advocate for even stricter selenium standards to meet the minimum requirements of the CWA.

Without more stringent standards, the Kootenai River watershed in Montana and Idaho and the fish and

people that depend on it will continue to suffer from the effects of excessive selenium pollution.

Thank you for your consideration.

Sincerely,

Ellie Hudson-Heck, Ph.D.
Idaho Conservation League
ehudsonheck@idahoconservation.org
208.345.6933, ext. 402
102 Euclid Ave # 207,
Sandpoint, ID 83864
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Sidner, Regan

From: Stu Levit <Stu.Levit@cskt.org>
Sent: Thursday, January 13, 2022 4:52 PM
To: DEQ BER Secretary
Cc: Billy Barquin; Richard Janssen; Sue Ireland; Genny Hoyle; Erin Sexton
Subject: [EXTERNAL] Selenium Criteria BER Review CSKT-KTOI Comments
Attachments: CSKT-KTOI Se Criteria Cumulative Docs 13Jan2022.pdf; Elk BER Se Appeal CSKT-KTOI Comments 

13Jan2022-Final-s.pdf

Please accept the attached two documents as the response and recommendation on behalf of the Confederated Salish 
and Kootenai Tribes (CSKT) and the Kootenai Tribe of Idaho (KTOI) (collectively “Tribes”), constituent governments of the 
transboundary Ktunaxa Nation, in response to the BER’s invitation to comment on the petitions of Teck Coal Limited 
(Teck) and the Lincoln County Commissioners to review the stringency of the Selenium Standard Rule for Lake 
Koocanusa.   

We strongly recommend and request that the Board immediately reject the petition review the stringency of the Rule 
and uphold the site‐specific selenium standard of 0.8 ug/l selenium for Koocanusa Reservoir and associated standards 
described below for the mainstem Kootenai River. 

Thank you in advance for considering our comments. 

Please contact me or Billy Barquin of the KTOI if you have any questions or need assistance with our comments.  
 
Best, 
Stu 
 
 
Stu Levit 
Confederated Salish and Kootenai Tribes  
Legal Department 
P.O. Box 278, Pablo, Montana 59855 
Phone: (406) 209-8890 
Email: Stu.Levit@cskt.org 
www.CSKT.org [cskt.org] 
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28th August, 2020 
 
Tim Davis| Administrator, Water Quality Division, Montana Department of Environmental 
Quality |LKMRC Co-Chair 
Sean Moore| Director, Watershed Science and Adaptation, Environmental Sustainability and 
Strategic Policy Direction, BC Ministry of Environment| LKMRC Co-Chair 
TimDavis@mt.gov  
Sean.Moore@gov.bc.ca  
 
Dear LK MRC Co-Chairs and Members,  
 
Please accept this recommendation on behalf of the Confederated Salish and Kootenai Tribes 
(CSKT) and the Kootenai Tribe of Idaho (KTOI), constituent governments of the transboundary 
Ktunaxa Nation. You will find herein our scientific justification and rationale, regarding the 
request to provide written recommendation on the inputs to the model developed by US 
Geological Survey (USGS), in support of a site-specific selenium criteria for Koocanusa 
Reservoir.1 
 
The Transboundary Kootenai watershed sits entirely within the transboundary Ktunaxa Nation 
Territory and provides critical habitat for rare and threatened fish species including bull trout, 
burbot, westslope cutthroat trout, and endangered Kootenai River white sturgeon. Unabated 
selenium inputs from the Elk Valley mines into Koocanusa Reservoir demonstrate a clear, 
increasing trend dating back to 1984.2 Selenium leaching from the Teck Ltd. mines in the Elk 
Valley of British Columbia is resulting in degradation of water quality and presenting 
unacceptable impairment and risks to Ktunaxa Territory resources. As noted in our previous 

 
1 Presser, T.S., Naftz, D.L. Naftz, 2020, Understanding and documenting the scientific basis of selenium ecological 
protection in support of site-specific guidelines development for Lake Koocanusa, Montana, U.S.A. and British 
Columbia, Canada: U.S. Geological Survey Open-File Report 2020-1098, 40 p., 
https://doi.org/10.3133/ofr20201098. 
2 Unpublished data from 2019 collected by the U.S. Environmental Protection Agency, U.S. Geological Survey and 
Kootenai Tribe of Idaho for the Kootenai River and tributaries. 2019.  

mailto:TimDavis@mt.gov
mailto:Sean.Moore@gov.bc.ca
about:blank
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letters, we are specifically concerned about impacts on the water quality, fish and fish habitat, 
species at risk, impacts to other species and resources that depend on those waters and fish, 
and traditional cultural values, including human health impacts from consumption of 
contaminated fish, in the entire transboundary Kootenai watershed.  
 
Based on historical and recent data for water quality and fish tissue, it is imperative that 
Montana work now to adopt a site-specific selenium criteria for the health and protection of all 
fish species in Koocanusa Reservoir and downstream in the Kootenai watershed. We recognize 
that existing data documents increasing selenium in several species of fish in Koocanusa 
Reservoir, including three species that exceed the 2016 EPA recommended criteria for selenium 
in fish tissue. Further, Koocanusa Reservoir is currently unprotected, given that Montana did 
not adopt the national recommended selenium criteria, as revised and released by EPA in 
2016.3 The best available science, including the 2020 USGS model and report, demonstrates 
that there are historical, on-going, and projected future inputs of selenium into Koocanusa 
Reservoir, and it is the responsibility of the State of Montana to adopt a selenium criteria that is 
sufficiently protective to ensure the immediate and long-term protection and restoration of 
Koocanusa Reservoir, and downstream uses in the Kootenai River, from the ecological impacts 
of selenium contamination. Given the current impacts and risk to Ktunaxa territory resources, 
the KTOI and CSKT are in full support of the commitment by the State of Montana to adopt a 
site-specific selenium criterion by December, 2020, including initiation of the formal rule-
making process in September, 2020. 
 
In addition, we support the scientifically defensible and peer-reviewed report and model 
developed by USGS in support of criteria development, including the approach of the USGS to 
base the model on a conservative and protective approach. The authors of the model are 
among the top selenium experts in North America, with decades of experience in the field of 
selenium toxicology, and the model they have developed is peer-reviewed and capable of 
generating a defensible, protective criterion for the reservoir, based on the factors that 
influence selenium in the reservoir. 
 
Given that Koocanusa Reservoir is already degraded due to input of contaminants from mining 
in the Elk Valley of British Columbia, we support a criterion that manages the reservoir to 
improve and restore from the already degraded condition. Current levels of selenium 
contamination caused by Elk River coal mining above and below Libby Dam is with high 
probability already causing, and threatens to continue, negative physiological effects to 
organisms dependent on aquatic resources, including birds, and possibly humans.  A 
conservative site-specific criterion is needed to support management that improves and 
restores the water quality and aquatic life in the reservoir. 
 

 
3 U.S. Environmental Protection Agency [USEPA], 2016a, Aquatic life ambient water quality criterion for selenium—
Freshwater: Washington, D.C., U.S. Environmental Protection Agency, EPA 822–R–16–006), 807 p., accessed May 
2020 at https://www.epa.gov/ sites/ production/ files/ 2016- 07/ documents/ aquatic_ life_ awqc_ for_ selenium_ 
- _ freshwater_ 2016.pdf. 
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There is evidence of significant bioaccumulation of selenium already occurring across the 
Kootenai ecosystem, including the Idaho and BC portions of the Kootenai.4  This 
bioaccumulation has been occurring and will continue even at current water column selenium 
concentrations that are below the current criteria/exceedance limits. Literature provides 
evidence that body burden concentrations found in Kootenai River white sturgeon, burbot, 
mountain whitefish, and freshwater mussels are likely already having significant physiological 
effects.  This is a critical concern to the Ktunaxa Nation governments, given the cultural 
significance of these species, as well as the tremendous effort and resources dedicated to 
ecosystem restoration.   
 
The selection of a conservative and protective site-specific selenium criterion is necessary to, at 
minimum; prevent further increases in selenium into the Kootenai ecosystem.  Current data is 
showing increasing concentrations of selenium in larger portions of the reservoir, which in turn 
will increase selenium concentrations below Libby Dam.5  This trend will continue until effective 
mine impact mitigation is implemented at an appropriate scale.   
 
The overall selenium loading into the reservoir from the Elk River needs to be stabilized and 
reduced in order to prevent near-future partitioning and release of selenium into the 
reservoir and also the downstream Kootenai River. 
 
After reviewing the model outputs for the differing variables, CSKT and KTOI highlight that, at 
minimum, the recommended water column selenium criteria needs to be below 1.0 µg/L.  
Therefore, based on the specific framework of the USGS model W6, Model run #2, the CSKT 
and KTOI are specifically recommending a water column selenium concentration criterion of 
0.61 µg/L selenium.   
 
Based on the attached background, modeling recommendations and rationale, the KTOI and 
CSKT recommends using a 5.6 mg/kg dw whole-body threshold. The 5.6 mg/kg dw whole-body 
threshold accounts for the potentially sensitive fish species of mountain whitefish and burbot 
and incorporates the Ktunuxa Nation Council’s preferred fish consumption rates. 
 
In summary, we are recommending a conservative site-specific criterion for selenium in 
Koocanusa Reservoir, based on the following uncertainties; 
 

1. Koocanusa Reservoir currently demonstrates system degradation and impairment. This 
is demonstrated by the following:  

a. Fish tissue concentrations (muscle, whole body, and/or egg ovaries) at times 
exceed USEPA and B.C. recommend thresholds. 

 
4https://governmentofbc.maps.arcgis.com/apps/webappviewer/index.html?id=0ecd608e27ec45cd923bdcfeefba0
0a7 
5 Presser, TS, and DL Naftz. 2020. Understanding and documenting the scientific basis of selenium ecological 
protection in support of site-specific guidelines development for Lake Koocanusa, Montana, USA, and British 
Columbia, Canada: US Geological Survey Open-File Report 2020-1098, 40 p. https://doi.org/10.3133/ofr20201098. 
 

https://governmentofbc.maps.arcgis.com/apps/webappviewer/index.html?id=0ecd608e27ec45cd923bdcfeefba00a7
https://governmentofbc.maps.arcgis.com/apps/webappviewer/index.html?id=0ecd608e27ec45cd923bdcfeefba00a7
https://doi.org/10.3133/ofr20201098
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b. The reservoir has increasing pollutant loads, as demonstrated by B.C. long-term 
monitoring station on the Elk River at HWY 93. 

c. The reservoir has an increasing mass of selenium over an increasing reservoir 
area (Presser and Naftz, Figure 17). 

d. The reservoir has declining burbot populations. 
e. Fish populations demonstrate gonadal disfunction and dysfunctional selenium 

dietary bioaccumulation. 
2. Water quality monitoring data indicate the Koocanusa Reservoir is a dynamic system 

and it is possible that current monitoring efforts have not defined nor captured critical 
time periods or critical portions of the reservoir. 

3. A delay or lag in uptake of selenium into the food web, from the water column, is highly 
likely and at a magnitude that presents a significant risk.  The outcome is increasing and 
perpetuated bioaccumulation of selenium in benthos and fish above elevated levels. 

4. To return to a restored condition, MT DEQ must avoid normalizing current degraded 
conditions and strive for a condition that is improved from current conditions. 

5. On-going revisions to the modeling in the Elk and Fording River, including the 
Implementation Plan Adjustment to the Elk Valley Water Quality Plan, that increases the 
observed and modeled future contaminant delivery into Koocanusa Reservoir from the 
Elk Valley Mines.6  

 
In conclusion, the KTOI and CSKT support a conservative approach to the adoption of a site-
specific selenium criteria that is protective of all species of fish and wildlife at all times of the 
year, throughout the reservoir, and protective of the downstream ecosystem.  
 
Thank you very much for your consideration, 
 
 
 Sincerely, 
 
Rich Janssen, MBA 
 
 
Richard Janssen 
Department Head, Natural Resources 
Confederated Salish & Kootenai Tribes 
PO Box 278 
Pablo, MT 59855 
(406) 675-2700 
rich.janssen@cskt.org 
 
 

 
6 2019 Implementation Plan Adjustment Annex B - Regional Water Quality Model Modifications 
https://www.teck.com/media/Annex-B-Regional-Water-Quality-Model-Modifications.pdf 
 

 
 
 
 
Susan Ireland 
Fish and Wildlife Department Director 
Kootenai Tribe of Idaho 
P.O. Box 1269 
Bonners Ferry, ID 83805 
(208) 267-3620 
ireland@kootenai.org

mailto:rich.janssen@cskt.org
https://www.teck.com/media/Annex-B-Regional-Water-Quality-Model-Modifications.pdf
mailto:ireland@kootenai.org


Sheldon Reddekopp | SeTSC Co-chair        August 28, 2020  
Lauren Sullivan | SeTSC Co-chair  
Selenium Technical Sub-Committee 
Sheldon.Reddekopp@gov.bc.ca 
Lauren.Sullivan@mt.gov 
 
 
Dear SeSTC Committee Members and Co-Chairs, 
 
Selenium Technical Sub-Committee members were requested to submit written 
recommendations to the SeTSC Co-Chairs for the site-specific selenium criteria.  Below you will 
find our recommendations, serving as a representatives of the Kootenai Tribe of Idaho (KTOI) 
and the Confederated Salish and Kootenai Tribes (CSKT).  Please see below for background, 
recommendations and rationale for the site-specific criteria. 
 
We based on our recommendation on a site-specific criterion that protects burbot (Lota lota), 
the fish species that are most sensitive to selenium bioaccumulation in Koocanusa Reservoir. 
Burbot have been functionally extirpated from the reservoir and are culturally important to the 
Ktunaxa Nation community.  Burbot populations declined over two decades ago when the 
ambient reservoir Se concentrations were below what is currently seen today. In published 
literature, burbot have been shown to be particularly sensitive and susceptible to the 
bioaccumulation of selenium.1 Muscatello and Janz observed significant bioaccumulation in 
burbot (10 ug/g dw WB) at low aqueous (<0.5 µg/L) and benthic invertebrate (0.5-3 µg/g) 
selenium concentrations.2 This is reinforced with the general knowledge that the burbot  
population decline3 and eventual functional-extirpation in Koocanusa Reservoir coincides with 
the Elk River Coal Mines operational history and subsequent water pollution caused by those 
coal mines; and severely complicates the restoration of burbot above Libby Dam.4  
 
The burbot population declined when the ambient reservoir Se concentrations were below the 
aqueous concentrations that are currently seen today. Limited KTOI data is also showing that 
burbot in the mainstem Kootenai River are accumulating selenium at rates that are known to 
cause significant negative physiological effects on other fish species.  Those effects include 
reproductive failure, reduced growth, and mortality (KTOI, unpublished data). 
Further, mining contaminant inputs into Koocanusa Reservoir present a critical uncertainty in 
the Kootenai River Ecosystem Restoration program5, and will continue to act in synergy with 

 
1 Muscatello, JR, and DM Janz. 2009. Selenium accumulation in aquatic biota downstream of a uranium mining and 
milling operation. Sci Tot Environ 407:1318-1325. 
2 Muscatello, JR, and DM Janz. 2009. Selenium accumulation in aquatic biota downstream of a uranium mining and 

milling operation. Sci Tot Environ 407:1318-1325. 
3 Dunnigan, J., J. DeShazer, T. Ostrowski, M. Benner, J. Lampton, L. Garrow, and M. Boyer. 2018.  Mitigation for the 

Construction and Operation of Libby Dam, 1/1/2017 – 12/31/2017 Annual Report, 1995-004-00.  252 pp. 
4 Cope, A.  2018.  Upper Kootenay River Burbot Conservation Strategy, Draft Report.  59 pp. 
5 www.http://restoringthekootenai.org  

mailto:Sheldon.Reddekopp@gov.bc.ca
mailto:Lauren.Sullivan@mt.gov
http://www.http/restoringthekootenai.org


the habitat alterations perpetuating white sturgeon and burbot recruitment failure below Libby 
Dam.   
 
In addition to burbot, it is critically important that the criterion is based on considerations for 
protection and restoration of the Kootenai River white sturgeon (Acipenser transmontanus) 
downstream of Libby Dam given their sensitivity to reproductive impacts from selenium 
toxicity. We note that white sturgeon are the most toxicologically sensitive fish as ranked by the 
US EPA in its national guidance.6   
 
With respect to birds and wildlife, the Kootenai River Basin was once one of the more 
ecologically productive inter-montaine ecosystems, supporting resident and migratory bird 
populations; however, Koocanusa Reservoir currently does not support robust shorebird 
populations.  Shorebirds are particularly vulnerable to selenium toxicity, as they are highly 
sensitive to selenium exposures.7 Skorupa et al found reproductive failure in aquatic birds with 
3.0 µg/g selenium concentrations in their eggs.8  Birds have been shown to be particularly 
sensitive to selenium exposures due to their feeding habits that are linked to the aquatic 
environment.9 Stanley et al found that a 7 mg Se/kg dietary exposure in mallard ducks caused a 
>30% embryo mortality.10  
 
Hamilton reviewed approximately 40 different studies investigating selenium toxicity for fish, 
aquatic birds, phytoplankton, and zooplankton.11  Several tables within this paper provided a 
comprehensive compilation of species tested, tissues sampled, selenium concentrations tested 
for effects, corresponding physiological effects, and study citations.  The physiological effects 
concluded by the individual studies listed throughout the review tables are “Mortality”, 
“Reduced Growth”, “Reproductive Failure”, “Reduced Weight”, and “Reduced Cell Replication”.  

 
6 U.S. Environmental Protection Agency [USEPA], 2016a, Aquatic life ambient water quality criterion for selenium—
Freshwater: Washington, D.C., U.S. Environmental Protection Agency, EPA 822–R–16–006), 807 p., accessed May 
2020 at https://www.epa.gov/ sites/ production/ files/ 2016- 07/ documents/ aquatic_ life_ awqc_ for_ selenium_ 
- _ freshwater_ 2016.pdf. 

7 Stewart, R., M. Grosell, D. Buchwalter, N. Fisher, S. Luoma, T. Mathews, P. Orr, and W. Wang.  2010. 
Bioaccumulation and trophic transfer of selenium. In Ecological assessment of selenium in the aquatic 
environment; proceedings. SETAC Workshop on Ecological Assessment of Selenium in the Aquatic Environment 
(2009: Pensacola, FL) Ed. by Pellston M. Chapman et al. CRC Press. 339 pages. 

8 Skorupa, JP, HM Ohlendorf, and RL Hothem. In press. Interpretive guidelines for selenium-exposed waterbirds. J. 
Wildlife Management. 
9 Stewart, R., M. Grosell, D. Buchwalter, N. Fisher, S. Luoma, T. Mathews, P. Orr, and W. Wang.  2010. 
Bioaccumulation and trophic transfer of selenium. In Ecological assessment of selenium in the aquatic 
environment; proceedings. SETAC Workshop on Ecological Assessment of Selenium in the Aquatic Environment 
(2009: Pensacola, FL) Ed. by Pellston M. Chapman et al. CRC Press. 339 pages. 
10 Stanley, TR Jr, GJ Smith, DJ Hoffman, H Heinz, and R Rosscoe. 1996. Effects of boron and selenium on mallard 
reproduction and duckling growth and survival. Environ Toxicol Chem 15:1124-1132 
11 Hamilton, SJ. 2003.  Review of residue-based selenium toxicity thresholds for freshwater fish. Ecotoxicology and 
Environmental Safety 56:201-210. 

 



For several fish and aquatic bird studies listed, the selenium toxicity levels causing mortality, 
reduced growth, reproductive failure, and/or reduced weight were whole body tissue and/or 
egg concentrations as low as 1-4 ppm. 
 
Thorley cites data collected from water and fish tissue (whole body and egg/ovary) Se 
concentrations for Koocanusa Reservoir.12  Water concentrations ranged 0.5 -1.5 µg/L, and 
corresponding fish tissues from several fish species ranged from 1.0 – 6.0 ppm for whole body, 
and ~2.0 to 80.0 for egg/ovary.  Even if the 80.0 µg/g observation is an outlier, results from 
peamouth chub (Mylocheilus caurinus), redside shiner (Richardsonius balteatus), and Northern 
pikeminnow (Ptychocheilus oregonensis) were predominantly 10.0 – 40.0 µg/g for egg/ovary 
samples.  These are tissue concentrations at water concentrations of 0.5-1.5 µg/L. 
 
Thorley also presents data collected from zooplankton and benthic macroinvertebrate  Se 
concentrations for sample sites located within Koocanusa Reservoir.13  Zooplankton selenium 
concentrations ranged between <1 to 5 µg/g, with some samples upwards of 14 µg/g Se.  
Benthic macroinvertebrate tissue concentrations ranged between <1 to 12.5 µg/g Se, with the 
mean Se concentration near 5 µg/g Se. 
 
The EPA whole-body threshold of 8.5 mg/kg dw is based upon the known sensitivity of white 
sturgeon.  This is scientifically defensible and appropriate on the national level.  However, the 
8.5 mg/kg dw whole-body criterion does not account for other potentially sensitive and 
susceptible fish species or protection of the most sensitive designated use, which includes tribal 
harvest treaty rights.  Whitefish (Prosopium williamsoni) and burbot are culturally important 
fish species that are consumed by Ktunaxa citizens from all three Ktunaxa Nation governments. 
A minimum whole-body threshold of 5.6 mg/kg dw should be considered.  Using the BC MOE 
egg/ovary guideline of 22 mg/kg dw, and factoring in the safety/assessment factor of 2, and 
using the EC10 egg/ovary to whole-body conversion for rainbow trout of 1.9, this leads to a 
more conservative 5.6 mg/kg dw whole-body recommendation. The KTOI and CSKT recommend 
using a 5.6 mg/kg dw whole-body threshold.  The 5.6 mg/kg dw whole-body threshold accounts 
for the potentially sensitive fish species of mountain whitefish and burbot and incorporates the 
Ktunuxa Nation Council’s preferred fish consumption rates. The KTOI and CSKT recommend a 
conservative site-specific criterion for Koocanusa Reservoir until additional science and data 
collection demonstrate otherwise.  
 
Current reservoir selenium outflows are approximately 1.0 µg/L (range between 0.8 and 1.2 
µg/L, depending upon dam operations, time of year, and hydrologic conditions within the 
basin).  Kootenai River white sturgeon egg selenium concentrations in the mainstem river 

 
12 Thorley, JL. 2020. Koocanusa Reservoir Water and Fish Tissue Selenium Concentrations 2019. A Poisson 

Consulting Analysis Appendix. https://www.poissonconsulting.ca/f/1298248550. 
 
13 Thorley, JL. 2020. Koocanusa Reservoir Water and Fish Tissue Selenium Concentrations 2019. A Poisson 

Consulting Analysis Appendix. https://www.poissonconsulting.ca/f/1298248550. 
 

https://www.poissonconsulting.ca/f/1298248550
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below Libby Dam range between 3.0 and 6.0 mg/kg dw. Of the five whole-body burbot tissue 
samples collected by the KTOI, one was above the 8.5 mg/kg dw EPA threshold, and mountain 
whitefish egg concentrations exceed EPA’s 15.1 mg/kg dw threshold, with some of these values 
almost double the EPA recommended criteria (KTOI 2020; unpublished data). These 
measurements indicate that, like Koocanusa Reservoir, the Kootenai River requires the 
development of a site-specific water column selenium criterion. KTOI and CSKT understand that 
this will likely require a multi-year effort to collect adequate data and develop a site-specific 
criterion for the Kootenai River, and we encourage DEQ to begin this effort immediately in 
collaboration with both Tribes. For now, KTOI and CSKT support MT DEQ setting an interim 
criterion for the Kootenai River that is equal to EPA’s national recommended value for water 
column, fish tissue, and egg/ovaries. In summary, we support the adoption of a conservative 
site-specific criterion for Koocanusa Reservoir now, to reduce uncertainty and risk in the 
Kootenai River downstream, and the subsequent initiation of a rigorous, scientific process to 
develop a site-specific criterion for the Kootenai River.  
 
After evaluating multiple scenarios using a reasonable range of variable values within the USGS 
models provided to the SeTSC, the KTOI and CSKT recommends using the ‘W6. TFM with TL3 
100% Aquatic Insects’ model.  This model is conservative and protective of the most selenium-
susceptible trophic levels; and is also considered the most protective, as it incorporates 
whitefish and burbot.  
 
We recognize the variability of TTF’s, conversion factors, and Kd values. Given the uncertainty 
and wide fluctuations in Kd throughout the reservoir (values ranging between 400 and 7000), a 
conservative Kd should be used. In order to be protective of the reservoir ecosystem across 
time and location, the 90th percentile Kd should be used to capture the worst-case scenario.  
The use of the median Kd value is also supported in literature. The use of the 1.1 TTF is 
supported by literature and is scientifically defensible. To manage the uncertainty in the water 
concentration guideline, Jenni, Naftz, and Presser (2017) suggested triangular distributions with 
a TTF for invertebrates (aquatic insects and zooplankton combined) between 1 and 3.5 with a 
mode of 1.3, a TTF for fish between 0.6 and 1.6 with a mode of 1.1 and a Kd between 800 and 
6,500 with a mode of 3,000. 
 
Model Input Recommendations 
 
With respect to the specific model inputs, we provide the following recommendations and 
rationale; Given the varying Kd values within the reservoir, and the two recommended TTF 
values for aquatic insects, we ran six variations of the W6 model that incorporate the different 
Kd and TTF values. Listed below are the outputs from the six model runs. 
 
 

1. Model W6 (TFM with TL3 100% Aquatic Insects) with the 5.6 mg/kg dw whole-body threshold, a 

TTF of 1.1 for fish, a TTF of 2.8 for aquatic invertebrates, and a maximum Kd, water 

concentrations of 0.22 µg/L (given the model correction of 100% Se bioavailability) to 0.37 µg/L 

Se are produced as the criteria (given the model correction of 60% Se bioavailability).   



 
2. Model W6 (TFM with TL3 100% Aquatic Insects) with the 5.6 mg/kg dw whole-body threshold, a 

TTF of 1.1 for fish, a TTF of 2.8 for aquatic invertebrates, and a median Kd of 4500, water 

concentrations of 0.37 µg/L (given the model correction of 100% Se bioavailability) to 0.61 µg/L 

Se are produced as the criteria (given the model correction of 60% Se bioavailability).   

 
3. Model W6 (TFM with TL3 100% Aquatic Insects) with the 5.6 mg/kg dw whole-body threshold, a 

TTF of 1.1 for fish, a TTF of 2.8 for aquatic invertebrates, and a Kd of 3100, water concentrations 

of 0.53 µg/L (given the model correction of 100% Se bioavailability) to 0.89 µg/L Se are produced 

as the criteria (given the model correction of 60% Se bioavailability).   

 
4. Model W6 (TFM with TL3 100% Aquatic Insects) with the 5.6 mg/kg dw whole-body threshold, a 

TTF of 1.1 for fish, a TTF of 2.1 for aquatic invertebrates, and a maximum Kd, water 

concentrations of 0.29 µg/L (given the model correction of 100% Se bioavailability) to 0.49 µg/L 

Se are produced as the criteria (given the model correction of 60% Se bioavailability).   

 
5. Model W6 (TFM with TL3 100% Aquatic Insects) with the 5.6 mg/kg dw whole-body threshold, a 

TTF of 1.1 for fish, a TTF of 2.1 for aquatic invertebrates, and a median Kd of 4500, water 

concentrations of 0.49 µg/L (given the model correction of 100% Se bioavailability) to 0.82 µg/L 

Se are produced as the criteria (given the model correction of 60% Se bioavailability).   

 
6. Model W6 (TFM with TL3 100% Aquatic Insects) with the 5.6 mg/kg dw whole-body threshold, a 

TTF of 1.1 for fish, a TTF of 2.1 for aquatic invertebrates, and a Kd of 3100, water concentrations 

of 0.71 µg/L (given the model correction of 100% Se bioavailability) to 1.18 µg/L Se are produced 

as the criteria (given the model correction of 60% Se bioavailability).   

 
 
After reviewing the model outputs for the differing variables, CSKT and KTOI highlight that, at 
minimum, the recommended water column selenium criteria needs to be below 1.0 µg/L.  
 
Based on the specific framework of the USGS model W6, Model run #2 as described above, 
the CSKT and KTOI is specifically recommending a water column selenium concentration 
criterion of 0.61 µg/L selenium.   
 
Current whole-body fish tissue samples from Northern pikeminnow, peamouth chub, redside 
shiner, and largescale sucker in Koocanusa Reservoir exceed, and in many individuals sampled, 
greatly exceed, the EPA whole-body criteria in the current aqueous conditions in the 
reservoir.14 This clearly indicates to KTOI and CSKT that to be protective of all fish species in the 
reservoir, the site-specific criterion should be lower than the current selenium concentrations 

 
14 Thorley, JL. 2020. Koocanusa Reservoir Water and Fish Tissue Selenium Concentrations 2019. A Poisson 

Consulting Analysis Appendix. https://www.poissonconsulting.ca/f/1298248550. 
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sampled in the reservoir. Also, as noted in Presser and Naftz, 2020, it is important to determine 
where Koocanusa Reservoir is in an impairment-restoration cycle so as not to base protection 
on survivor bias, the maintenance of a currently degraded ecosystem, or normalized toxicity. In 
a broader context, one of the overall consequences of revised selenium regulations is that their 
derivation is now dependent on being able to define and understand the status of the 
ecosystem on which protection is based.  And, as described in Presser and Naftz, 2020, the 
Koocanusa Reservoir system demonstrates traits of a currently degraded system (see Table 1 in 
the report and subsequent discussions). This further illustrates to CSKT and KTOI that a 
protective site-specific water column selenium criterion should be lower than existing 
conditions in the reservoir. 
 
Given that there may be a lag in the biological uptake and detection of selenium across the 
food web in the reservoir, it is important to adopt a more conservative criterion at this time, to 
ensure protection under unknown future selenium levels and the increasing contaminant 
trends.  Any selenium concentrations above the background concentrations represent an 
increase from baseline conditions for the Kootenai Basin and are likely already having, and will 
perpetuate negative impacts upon the ecosystem.  According to Chapman et al15 in the 
Selenium Risk Characterization chapter 7, Lentic systems were identified to be at an increased 
risk of Se-caused adverse effects due to the maximized mobility of selenium into the food web, 
thereby increasing the chance for elevated exposures.  
 
Continuing downriver into the altered lower-river ecosystem driven by Libby Dam operations, 
the food web in the mainstem Kootenai River is quite different than the reservoir; therefore the 
movement of selenium from Koocanusa Reservoir through Libby Dam and into the lower-river 
is relatively unknown. Water and tissue sampling in the Kootenai River below Libby Dam 
suggests the current selenium concentrations and loading into the river are already having 
negative impacts on the ecosystem. 
 
In conclusion, the KTOI and CSKT support a conservative approach to the adoption of a site-
specific selenium criteria that is protective of all species of fish and wildlife at all times of the 
year, throughout the reservoir, and protective of the downstream ecosystem.  
 
Thank you very much for your consideration, 
 
 
Genny Hoyle, Kootenai Tribe of Idaho  genhoyle@kootenai.org  208 610-9293 
 
Erin Sexton, Confederated Salish and Kootenai Tribes, Flathead Lake Biological Station, 
erin.sexton@umontana.edu 406 250-8518 
 

 
15 Chapman PM, Adams WJ, Brooks ML, Delos CG, Luoma SN, Maher WA, Ohlendorf HM, Presser TS, Shaw DP. 

2009. Ecological assessment of selenium in the aquatic environment: Summary of a SETAC Pellston Workshop. 
Pensacola FL (USA): Society of Environmental Toxicology and Chemistry (SETAC). 

mailto:genhoyle@kootenai.org
mailto:erin.sexton@umontana.edu








 

 
 
30 October, 2020 
 
Montana Department of Environmental Quality     
ATTN: Sandy Scherer, Legal Secretary 
PO Box 200901 
Helena, Montana 59620-0901 
Fax: (406) 444-4386 
Email: sscherer@mt.gov  
 
Re: Proposed amendment to ARM 17.30.605 and proposed new rule (New Rule I) pertaining to 
selenium standards for Koocanusa Reservoir and the Kootenai River 
 
Dear Ms. Scherer: 
 
We are writing to recommend and request that the State of Montana immediately adopt the 
currently considered site-specific selenium standard of 0.8 ug/l selenium for Koocanusa 
Reservoir and associated standards described below for the mainstem Kootenai River. 
 
Please accept this recommendation on behalf of the Confederated Salish and Kootenai Tribes 
(CSKT) and the Kootenai Tribe of Idaho (KTOI) (collectively “Tribes”), constituent 
governments of the transboundary Ktunaxa Nation, in support of the proposed amendment to 
ARM 17.30.605 and the proposed New Rule I pertaining to selenium standards for Koocanusa 
Reservoir and the Kootenai River. Specifically, we recommend adoption of the Montana 
Department of Environmental Quality (“MT DEQ”) proposed fish tissue standards applicable to 
Koocanusa Reservoir and the mainstem Kootenai River of 15.1 mg/kg (egg/ovary), 11.3 mg/kg 
(muscle), and 8.5 mg/kg (whole body) and water column numeric standards for total dissolved 
selenium of 3.1 u/L for the mainstem Kootenai River and 0.8 u/L for Koocanusa Reservoir. The 
Tribes also support comprehensive monitoring to confirm that the number is protective over time 
for all species of fish in the Reservoir and in the Kootenai River downstream.  
 
Based on historical and recent data for water quality and fish tissue, it is imperative that Montana 
work now to adopt site-specific selenium standards for the health and protection of all fish 
species in Koocanusa Reservoir and downstream in the Kootenai River. We recognize that 



existing data documents increasing selenium in several species of fish in Koocanusa Reservoir, 
including three species that exceed the 2016 EPA recommended criteria for selenium in fish 
tissue. Further, Koocanusa Reservoir is currently unprotected, given that Montana did not adopt 
the national recommended selenium criterion, as revised and released by EPA in 2016.1  
 
The best available science, including the 2020 USGS model and report, demonstrates that there 
are historical, on-going, and projected future inputs of selenium into Koocanusa Reservoir. It is 
the State of Montana’s responsibility to adopt selenium standards that are sufficiently protective 
to ensure the immediate and long-term protection and restoration of Koocanusa Reservoir, and 
downstream uses in the Kootenai River, from the ecological impacts of selenium contamination. 
Given the legacy impacts and ongoing risk to Ktunaxa Territory resources, the KTOI and CSKT 
fully support the State of Montana’s commitment to adopt site-specific selenium standards by 
December 2020. 
 
In addition, we support the scientifically defensible and peer-reviewed report and model 
developed by USGS as part of standard development, including the approach of the USGS to 
base the model on a conservative and protective approach. The authors of the model are among 
the top selenium experts in North America, with decades of experience in the field of selenium 
toxicology. The model they developed was peer-reviewed and generated a defensible, protective 
standard for the Reservoir, based on the factors that influence selenium in the Reservoir. 
 
Given that Koocanusa Reservoir is already degraded due to input of contaminants from mining 
in the Elk Valley of British Columbia, we support standards that manage the Reservoir to 
improve and restore it from an already degraded condition. Current levels of selenium 
contamination above and below Libby Dam caused by Elk River coal mining is with high 
probability already causing, and threatens further, negative physiological effects to organisms 
dependent on aquatic resources, including birds and possibly humans.  Conservative site-specific 
standards are essential to improve and restore and then maintain the Reservoir’s water quality 
and aquatic life. 
 
There is evidence of significant bioaccumulation of selenium already occurring across the entire 
transboundary Kootenai ecosystem, including the Idaho and B.C. portions of the Kootenai/y 
River.2  This bioaccumulation has been occurring and will continue even at water column 
selenium concentrations that are below the current standards and exceedance limits. Literature 
provides evidence that body burden concentrations found in Kootenai River white sturgeon, 
burbot, mountain whitefish, and freshwater mussels are likely already having significant 
physiological effects.  This is a critical concern to the Ktunaxa Nation governments given the 
cultural significance of these species as well as the tremendous effort and resources dedicated to 
ecosystem restoration by the Tribes in partnership with the States of Montana and Idaho.   
 

                                                        
1 U.S. Environmental Protection Agency [USEPA], 2016a, Aquatic life ambient water quality criterion for selenium—
Freshwater: Washington, D.C., U.S. Environmental Protection Agency, EPA 822–R–16–006), 807 p., accessed May 
2020 at https://www.epa.gov/ sites/ production/ files/ 2016- 07/ documents/ aquatic_ life_ awqc_ for_ selenium_ 
- _ freshwater_ 2016.pdf. 
2https://governmentofbc.maps.arcgis.com/apps/webappviewer/index.html?id=0ecd608e27ec45cd923bdcfeefba0
0a7 



The selection of conservative and protective site-specific selenium standards are essential now to 
prevent further increases in selenium into the Kootenai ecosystem.  Current data shows 
increasing concentrations of selenium in larger portions of the Reservoir, which in turn will 
increase selenium concentrations below Libby Dam.3  This trend will continue until effective 
mine impact mitigation is implemented at an appropriate scale.   
 
In conclusion, the evidence is clear that despite years of efforts by British Columbia’s regulators 
to address mining impacts to Koocanusa Reservoir and to address water quality contamination 
trends, Montana’s lack of protective, site-specific selenium standards are hindering our ability to 
address the continuing contamination from B.C. mines and protect our fish and water quality in 
U.S. waters downstream.   
 
The Tribes participated in and support the robust science that informed the transparent and 
collaborative process yielding the 0.8 ug/l draft standard.  We appreciate the coordination with 
the State of Montana and the incredible work that we have done together to protect U.S., Tribal 
and State waters and the fish and other important species that depend on these waters. We 
support the proposed amendment to ARM 17.30.605 and the proposed New Rule I pertaining to 
selenium standards for Koocanusa Reservoir and the Kootenai River. We urge immediate action 
to adopt the proposed selenium standards for water quality and fish tissue in Koocanusa 
Reservoir and the Kootenai River, and comprehensive monitoring to ensure that the number is 
protective over time for all species of fish in the lake and the river downstream. 
 
We look forward to continuing our work together.  
 
Sincerely,  
 
 
 
 
________________________________   ______________________________ 
Shelly Fyant       Gary Aitken, Jr. 
Confederated Salish and Kootenai Tribes   Kootenai Tribe of Idaho 
Chairwoman       Chairman 
 

                                                        
3 Presser, TS, and DL Naftz. 2020. Understanding and documenting the scientific basis of selenium ecological 
protection in support of site-specific guidelines development for Lake Koocanusa, Montana, USA, and British 
Columbia, Canada: US Geological Survey Open-File Report 2020-1098, 40 p. https://doi.org/10.3133/ofr20201098. 
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Sidner, Regan

From: Megan Schneckloth <MSchneckloth@jmgm.com>
Sent: Thursday, January 13, 2022 3:13 PM
To: Sidner, Regan
Subject: [EXTERNAL] FW:  Lincoln County Board of County Commissioners' Comments
Attachments: 2022.1.13 Lincoln County Board Comments.pdf

Good afternoon Regan,  
I forgot to include your email address, please see attached.  
 

Thank you,  
 
Megan L. Schneckloth, Paralegal  
JACKSON, MURDO & GRANT, P.C. 
Direct: 406-513-1118 
Fax: 406-443-7033 

 
 
 

From: Megan Schneckloth  
Sent: Thursday, January 13, 2022 3:09 PM 
To: 'BER@MT.GOV' <BER@MT.GOV> 
Cc: Murry Warhank <MWarhank@jmgm.com>; 'aforney@hollandhart.com' <aforney@hollandhart.com> 
Subject: Lincoln County Board of County Commissioners' Comments 
 
Good afternoon,  
                Please see the attached Comments on the Stringency Review of the Selenium Rule. The original will follow in the 
mail.  Thank you.  
 
 
Megan L. Schneckloth, Paralegal  
JACKSON, MURDO & GRANT, P.C. 
Direct: 406-513-1118 
Fax: 406-443-7033 

 



Murry Warhank 
JACKSON, MURDO & GRANT, P.C. 
203 North Ewing Street 
Helena, MT 59601 
Telephone: (406) 442-1308 
Fax: (406) 443-7033 
mwarhank@jmgm.com 
 
Attorneys for the Board of County 
Commissioners of Lincoln County 
 

 
BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 

OF THE STATE OF MONTANA 

 
IN THE MATTER OF: 
 
ADOPTION OF NEW RULE I 
PERTAINING TO SELENIUM 
STANDARDS FOR LAKE 
KOOCANUSA 

 
CAUSE NO. BER 2021-04 WQ 
 
COMMENTS ON THE STRINGENCY 
REVIEW OF THE SELENIUM RULE 

 
The Board of County Commissioners of Lincoln County, Montana (“Lincoln County”) 

provides these comments in support of its petition to the Board of Environmental Review 

(“Board”) to review ARM 17.30.632 (the “selenium rule”) under Montana Code Annotated § 75-

5-203(4)(a) and Administrative Rule of Montana 1.3.227.   

INTRODUCTION 

 This matter is not about environmental protection; it is about a mandatory process that the 

Board did not follow.  The Board may only enter water quality standards that are more stringent 

than those imposed federally after investigating and making findings to support the need for such 

criteria.  The law provides important protections to local governments and citizens against rushed 

processes that can negatively impact local economies.  The Board enacted the selenium rule that 

the EPA recognizes as substantially more stringent than its own.  The Board failed to thoroughly 

mailto:mwarhank@jmgm.com
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investigate or make findings regarding the need for or impact of the rule.  This action violates 

Montana law, and the Board should reverse it. 

ARGUMENT 

I. The selenium rule is more stringent than its federal counterpart. 

The parties agree that Mont. Code Ann. § 75-5-203 applies.  The statute provides that the Board 

may only adopt a water quality standard that is more stringent than the federal standard if it: 

makes a written finding after a public hearing and public comment and based on evidence 
in the record that: 
 

(a) the proposed state standard or requirement protects public health or the 
environment of the state; and 

 
(b) the state standard or requirement to be imposed can mitigate harm to the 

public health or environment and is achievable under current technology. 
 

(the “stringency statute”).   

Teck provided the Board with a thorough and well-researched analysis of this issue.  As it 

correctly notes, the EPA has found that the new selenium rule promulgated for Lake Koocanusa 

is “more stringent” than the federal standard.  See Letter of 25 February 2021, from EPA to the 

Board, attached to Teck’s Comments as Exhibit H.  To avoid repetition, Lincoln County adopts 

and incorporates by reference the comments provided by Teck and the detailed analysis provided 

in its petition. 

II. The adoption of the selenium rule violated the intention of Montana law and 
could cause significant, unforeseen consequences for Lincoln County and its 
citizens. 

 
Lake Koocanusa is in Lincoln County.  See RR_001342.  The Lincoln County Board of 

County Commissioners participated in developing the selenium rule.  It has steadfastly 

recognized the importance of clean waters and the responsibility of Teck to ensure that Lake 

Koocanusa is not polluted with selenium.  RR_000041.  Lincoln County also recognizes that the 
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rule will create a situation where Lake Koocanusa is considered impaired for selenium.  That can 

and likely will have significant down-range consequences for development in Lincoln County.  

The Department has been dismissive of Lincoln County’s concerns throughout this process.  

Since the Board did not undertake the investigations and factfinding required by the stringency 

statute, the public remains in the dark about what this rule means for the future of Lincoln 

County’s economy and whether it is even necessary.  The Board must act to remedy this 

situation. 

The Legislature made essential findings regarding economic competitiveness and public 

participation when enacting the stringency statute.  It recognized that “Montana must 

simultaneously move toward reducing redundant and unnecessary regulation that dulls the state’s 

competitive advantage while being ever vigilant in the protection of the public’s health, safety, 

and welfare.”  1995 MT HB 521.  The Legislature concluded that “Montana’s administrative 

agencies should analyze whether analogous federal standards sufficiently protect the health, 

safety, and welfare of Montana’s citizens” before enacting more onerous restrictions.  Id.  It also 

found that “the public should be advised of the agencies’ conclusions about whether analogous 

federal standards sufficiently protect the health, safety, and welfare of Montana citizens.”  Id.   

 Here, the Board has failed to implement either of the Legislature’s policy aims 

appropriately.  First, it has not adequately considered the economic impacts on Lincoln County.  

Instead, the Board declared that “existing or proposed permitting or development activities 

within the State of Montana, are irrelevant to the development of the criteria.”  24 Mont. Admin. 

Register, Not. 17-414, Bd. Resp. to Cmt. No. 96.  DEQ also argued that “By law–economic data 

is not used in establishing the standard,” even though it must consider economics when 

“formulat[ing] adopt[ing] standards of water quality.”  RR_001503 (Presentation to Lincoln 

County, slide 3 (November 12, 2020)); Mont. Code Ann. § 75-5-301(1). 



4 

What is more, the Board failed to perform the investigation and factfinding required by 

the stringency statute.  Instead, the Board enacted the selenium standard to indirectly regulate a 

foreign company, potentially at the expense of future industry and development locally.  Without 

a more detailed investigation into the need for the new selenium rule and its feasibility, the 

Board has violated the Legislature’s intention to prevent overzealous environmental regulation 

from endangering local economic competitiveness.  The Board should vacate the selenium 

standard unless and until the legally mandated investigations and factfinding occur. 

Second, the Board’s failure to follow the stringency standard is, in and of itself, a fatal 

flaw in any data developed in the rulemaking process.  As the Legislature found, public 

participation is critical when the Board considers a more stringent standard than the federal 

analog.  Public participation is necessary to provide the Board with an appropriately broad 

spectrum of viewpoints regarding the federal standard’s efficacy in protecting public health.   

Moreover, the Board should not presume that economic data is valid if it was developed 

without providing appropriate notice to the public.  For instance, DEQ analyzed impacts to small 

businesses in the Board’s December 11, 2020, meeting materials.  The Board assumed 

construction activities would continue under the new rule.  24 Mont. Admin. Register, Not. 17-

414, Bd. Resp. to Cmt. No. 51.  However, the Board did not notify construction experts in 

Lincoln County of the potential that the Board would be implicitly considering the impact of this 

new standard on their livelihood.  Per the stringency statute, they are entitled to public notice that 

such an issue is under consideration to provide their experience and knowledge to the Board. 

III. The selenium standard is invalid. 

Lincoln County has argued that the Board rushed implementation of the selenium 

standard.  As discussed above, in Lincoln County’s petition, and in Teck’s detailed comments, 

the Board failed to meet the requirements of the stringency statute.  The standard, then, is 
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invalid, and the Board should declare it so.  With regards to the future of selenium standards in 

Lake Koocanusa.  Lincoln County continues to welcome thorough review and analysis of the 

needs of the local community and ecosystem.  It does not oppose continued efforts to develop 

facts and encourage the public participation required by the stringency statute.  It leaves the issue 

of how and if the proceedings will continue to the discretion of the Board. 

CONCLUSION 

 The Board should recognize that it failed to follow the process required to enact the 

selenium standard for Lake Koocanusa.  The selenium standard is invalid under the stringency 

statute.  Any future rulemaking regarding this issue should thoroughly investigate the potential 

risks to future development in Lincoln County after appropriate consultation with the public. 

DATED this 13th day of January, 2022. 

      JACKSON, MURDO & GRANT, P.C. 

 
      /s/ Murry Warhank 
      Murry Warhank 

Attorneys for the Lincoln County Board of County 
Commissioners 
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CERTIFICATE OF SERVICE 
 
I hereby certify that a true and correct copy of the foregoing Comments on the Stringency 

Review of the Selenium Rule was mailed postage pre-paid, via U.S. mail and e-mailed on this 
13th day of January, 2022, and directed to: 
 

Regan Sidner, Board Secretary (original) 
Board of Environmental Review 
1520 E. Sixth Avenue 
P.O. Box 200901 
Helena, MT  59620-0901 
Regan.Sidner@mt.gov 
BER@MT.GOV 
 
Arlene Forney 
Assistant to William W. Mercer and Victoria A. Marquis 
aforney@hollandhart.com 
 
 

       By: /s/ Murry Warhank 
            JACKSON, MURDO & GRANT, P.C. 
 
 

mailto:BER@MT.GOV
mailto:aforney@hollandhart.com
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Sidner, Regan

From: Armstrong, Catherine
Sent: Thursday, January 13, 2022 4:22 PM
To: DEQ BER Secretary; Orr, Katherine; Hagen, Elena; wwmercer@hollandhart.com; 'Vicki A. Marquis'; 

Arlene Forney; Murry Warhank
Cc: Colamaria, Angie; Bowers, Kirsten
Subject: DEQ's Comments - Case Nos. BER 2021-04 WQ and BER 2021-08 WQ
Attachments: DEQ Comments on Petitions.pdf

Good afternoon, 
 
Per the instructions of Kirsten Bowers, please see the attached DEQ’s Comments Addressing the Issues Presented by 
Petitions in the above‐named cases.  Copies will be sent per the Certificate of Service.  If you have any questions, please 
do not hesitate to contact me.  
 
 
Best regards, 
 
Catherine Armstrong  |  Paralegal 
Montana Department of Environmental Quality 
Office: 406‐444‐2630    
Mailing Address: P.O. Box 200901, Helena, MT 59620‐0901 

 

             

This e‐mail is for the sole use of the intended recipient(s) and contains information which is confidential and/or legally privileged.  If you are not the intended recipient, 
you are hereby notified that any disclosure, copying, distribution or taking of any action in reliance on the contents of this e‐mail information is strictly prohibited.  If 
you have received this e‐mail in error, please immediately notify the sender by reply e‐mail and destroy all copies of the original message. 

 



Kirsten H. Bowers 
Montana Department of 
Environmental Quality 
1520 East Sixth Avenue 
P.O. Box 200901 
Helena, MT 59620-0901 
Telephone: (406) 444-4222 
kbowers@mt.gov 
 
ATTORNEY FOR DEQ 
 
 

BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
OF THE STATE OF MONTANA 

 
IN THE MATTER OF: THE 
PETITIONS OF TECK COAL 
LIMITED and the BOARD OF 
COUNTY COMMISSIONERS 
OF LINCOLN COUNTY, 
MONTANA for REVIEW OF 
ARM 17.30.632(7)(a) PURSUANT 
TO §75-5-203, MCA – 
STRINGENCY REVIEW OF 
SELENIUM STANDARDS FOR 
LAKE KOOCANUSA 
 

 

 

Case Nos. BER 2021-04 WQ 

 and BER 2021-08 WQ 
 
 

 
 

 
MONTANA DEPARTMENT OF ENVIRONMENTAL QUALITY’S 

WRITTEN COMMENTS ADRESSING THE ISSUES PRESENTED BY 
THE PETITIONS OF TECK COAL LIMITED AND THE BOARD OF 

COUNTY COMMISSIONERS OF LINCOLN COUNTY, MONTANA FOR 
REVIEW OF ARM 17.30.632(7)(a) FOR COMPLIANCE WITH § 75-5-203, 

MONTANA CODE ANNOTATED (STRINGENCY REVIEW) 
 

I. INTRODUCTION 

On December 11, 2020, the Montana Board of Environmental Review (“the 

Board”) adopted site-specific selenium water quality standards for Lake 
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Koocanusa and the Kootenai River pursuant to its rulemaking authority under the 

Montana Water Quality Act. See §§75-5-201 and 75-5-301, MCA (2019).  The 

Lake Koocanusa and Kootenai River selenium standards are now codified at 

Administrative Rule of Montana (ARM) 17.30.632.  These selenium criteria 

protect Class B-1 designated uses including growth and propagation of salmonid 

fishes and associated aquatic life. See ARM 17.30.609 and 17.30.623. 

Upon adoption of ARM 17.30.632, the Board considered the requirement at 

§ 75-5-203, MCA that the Board may not adopt rules more stringent than 

“comparable federal regulations or guidelines that address the same 

circumstances.” See 75-5-203(1), MCA; BER Rulemaking Record (hereinafter 

“RR”) at 002294 (BER December 11, 2020 Hearing Transcript adopting selenium 

standards for Lake Koocanusa and the Kootenai River and adopting DEQ’s 

stringency analysis under § 75-5-203, MCA).  The Board determined that the 

selenium standards for Lake Koocanusa and the Kootenai River are consistent with 

EPA’s current recommended selenium guidelines for freshwater bodies because 

they correspond to federal guidelines or were developed using federally 

recommended site-specific procedures.  The Board determined the adopted 

selenium standards for Lake Koocanusa and the Kootenai River are not more 

stringent than comparable federal guidelines addressing site-specific selenium 
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criteria and the Board was, therefore, not required to make the written findings in 

§75-5-203(2) and (3), MCA. 

On June 30, 2021, Teck Coal Limited (Teck) filed a petition with the Board 

for review of the site-specific water quality standard for Lake Koocanusa pursuant 

to §75-5-203, MCA (Stringency Review).  On October 14, 2021, the Board of 

County Commissioners of Lincoln County, Montana (Lincoln County) filed a 

petition for Stringency Review nearly identical to the petition filed by Teck.  The 

Teck and Lincoln County petitions were consolidated by the Board at its October 

29, 2021 meeting and will be referred to collectively herein as “the Petitions.” See 

BER October 29, 2021 Hearing Transcript at 11:18-25.  Teck agreed that the 

timeframe under §75-5-203(4) would be triggered by the date Lincoln County filed 

its Petition.  See October 29, 2021 Hearing Transcript at 28:13-22. 

The Petitions ask the Board to reconsider its December 11, 2020 

determination that the selenium water column standard for Lake Koocanusa at 

ARM 17.30.632(7)(a) is not more stringent than comparable federal guidelines.  

DEQ provides the following written comments addressing the issues presented by 

the Petitions Pursuant to II.2 of the Notice of Schedule for Implementation of 

Review by the Board of Environmental Review, which provides a Stringency 

Review Process for the Lake Koocanusa Selenium Standard.  

II. DEQ COMMENTS ADRESSING ISSUES PRESENTED BY THE 
PETITIONS 
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DEQ opposes the Petitions and provides the following comments and 

responses to the issues raised by the Petitions: 

A. Teck is not a “person affected by” the standard who may petition the Board 
to review ARM 17.30.632(7)(a) because the rule does not apply to and DEQ has 
no jurisdiction to regulate Teck’s mining operations in Canada. 

 
The Petitions acknowledge the Board is an executive branch board attached 

to DEQ for administrative purposes. See § 2-15-3502, Teck Petition at ¶18, 

Lincoln County Petition at ¶18.  Standing before an administrative board or agency 

is governed by the statute designating those permitted to initiate an action. Molnar 

v. Fox, 2013 MT 132, *P29, 370 Mont. 238, 245, 301 P.3d 824, 830.  Therefore, 

Teck’s standing to challenge the Board’s stringency analysis is governed by § 75-

5-203(4)(a), MCA, which provides “a person affected by a rule that the person 

believes to be more stringent than comparable federal regulations or guidelines 

may petition the board to review the rule.”  Teck has not shown they are affected 

by ARM 17.30.632(7)(a).  The plain language of the challenged rule provides: 

(7) Water column standards are the numeric standards for total dissolved 
selenium computed as a 30-day average, and shall not be exceeded more 
than once in 3 years, on average. 
(a) Lake Koocanusa from the US-Canada international boundary to the 
Libby Dam: 0.8 µg/L. 
(b) Kootenai River mainstem from the outflow below the Libby Dam to the 
Montana-Idaho border: 3.1 µg/L. 

 ARM 17.30.632 
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The Lake Koocanusa selenium standards do not apply north of the US-Canada 

international boundary.  Teck’s own Petition asserts Montana lacks jurisdiction to 

enact a water quality standard targeting Teck’s coal mine operations in Canada’s 

Elk Valley. See Teck Petition page 2.  In comments at the September 24, 2020 

BER meeting initiating rulemaking Teck emphasized that it is “wholly regulated 

by a foreign government” and initiation of the rulemaking based on Teck’s 

operations in Canada is “ultra vires.” See RR001271.  

Teck is not registered to conduct business in the State of Montana and DEQ 

agrees it has no jurisdiction to regulate Teck’s mining operations in Canada.  

Teck’s allegations that ARM 17.30.632 “was designed to, has been used to, and 

does target Teck” are speculative and attenuated.  Teck claims are insufficient to 

demonstrate Teck is affected by ARM 17.30.632(7)(a), a site-specific water quality 

standard that applies to surface waters within the State of Montana. See Williamson 

v. Mont. PSC, 2012 MT 32, PP 34-35, 364 Mont. 128, 141, 272 P.3d 71, 82. 

Teck’s Petition should be dismissed because Teck lacks standing under §75-5-

203(4)(a), MCA. See Id.   

B. The Board cannot grant the relief requested in the Petitions. 
 
  As of July 1, 2021, DEQ rather than the Board has sole authority to adopt 

rules for the administration of the Montana Water Quality Act, subject to the 

provisions of §75-5-203, MCA. See Senate Bill 233 (SB 233), Sections 31, 32, and 
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34.  Under § 75-5-203, MCA, as amended by SB 233, DEQ may not adopt a rule 

that is more stringent than the comparable federal regulations or guidelines that 

address the same circumstances unless DEQ makes the written findings in § 75-5-

203(2) and (3), MCA. 

A person affected by a rule that the person believes to be more stringent than 

comparable federal regulations or guidelines may petition the Board to review the 

rule.  If the Board determines that the rule is more stringent than comparable 

federal regulations or guidelines, DEQ, rather than the Board, must either revise 

the rule to conform to federal regulations or guidelines or make the written 

findings in § 75-5-203(2) and (3), MCA. See SB 233, Sec. 32 (now codified as § 

75-5-203, MCA). 

C. The Board did not adopt a standard more stringent than the comparable 
federal guideline and was not required to make the written findings in 75-5-203(2) 
and (3), MCA. 
 

The Petitions ask the Board to reconsider its determination that the site-

specific water column selenium standard for Lake Koocanusa of 0.8 micrograms 

per liter (µg/L) is consistent with EPA’s current recommended selenium criterion 

guidelines for freshwater bodies.  The federally recommended 304(a) selenium 

criteria consists of one single selenium criteria comprised of four criterion 

elements.  Two of the 304(a) selenium criterion elements are fish tissue and two 

are water column based. See RR000002, RR003032.  The four 304(a) criterion 
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elements include: 1) a fish egg/ovary element, 2) a fish or whole body or muscle 

tissue element, 3) a water column element (one for lentic or non-flowing water and 

one for lotic or flowing water), and 4) an intermittent exposure element. See 

RR003032. 

The Kootenai River and Lake Koocanusa water column and fish tissue 

standards are no more stringent than currently recommended EPA 304(a) criteria 

because they correspond to federal standards or were developed using federally 

recommended site-specific procedures See RR002165 (Response to Comment 

200).  The ARM 17.30.632 selenium standards are fish tissue-based, not water 

column-based to account for dietary exposure and bioaccumulation as the primary 

pathway for selenium exposure, rather than exposure from the water column. See 

RR000073-76, 001520, 1525 

The federal selenium egg/ovary criterion element of 15.1 mg/kg dry weight 

(dw), which Montana adopted, is the foundation for the EPA’s criteria structure, 

whereby reproductive tissue data has primacy over data for other fish tissue and 

water column criterion elements. See RR000075, 120, 000312-313.  The water 

column criterion element is translated from the egg/ovary criterion. See 

RR000375-407.  Consequently, it is EPA’s egg/ovary criterion element that the 

Board must look to in its stringency analysis. 
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The Lake Koocanusa water column value of 0.8 µg/L is a translation of the 

federal whole-body criterion of 8.5 mg/kg dw, which is translated from the federal 

egg/ovary standard of 15.1 mg/kg dry weight (dw) and toxicity data. See 

RR000312-313, 375-407, 1525.  The water column standard for Lake Koocanusa 

was developed in accordance with EPA’s guidance set forth in the 304(a) criteria 

document. See RR00000113-129, 1525.  Therefore, to be more stringent than the 

federal criteria, the site-specific standard for Lake Koocanusa would have to be 

based on an egg/ovary criterion that is less than 15.1 mg/kg dw.  

From the EPA’s selenium work, a water column range from 0.27 - 52.02 

µg/L was found to be protective for lentic waterbodies depending on the 

environmental factors at the study site. See RR000402-407.  Ultimately, EPA 

selected the 80th percentile of the distribution resulting in the current 304(a) 

criteria of 1.5 µg/L.  This criterion may leave some sites in the United States 

overprotected and some sites under protected. See RR002354.  Recognizing this, 

EPA developed Appendix K to provide site-specific translation guidance.  DEQ 

followed the guidance in Appendix K in developing the standards in ARM 

17.30.632.  See RR003764.   

The Lake Koocanusa value of 0.8 µg/L falls within the range of EPA’s 

translations from the egg/ovary criteria.  To be more stringent than federal, 

Montana’s water column value would be less than 0.27 µg/L.  In Lake Koocanusa, 
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the egg/ovary fish tissue criteria have exceedances at water column levels below 

1.5 µg/L, suggesting Lake Koocanusa is under protected by a water column 

standard of 1.5 µg/L.  The 0.8 µg/L water column value meets the protection goals 

put forward by the bi-national Lake Koocanusa Working Group and Selenium 

Technical Subcommittee, whereas 1.5 µg/L does not meet those protection goals. 

See RR002352-2355. 

DEQ acknowledges 0.8 µg/L is mathematically less than the federal 304(a) 

water column criterion of 1.5 µg/L for lentic or non-flowing waters (set at the 80th 

percentile), but the Lake Koocanusa water column criteria adopted in ARM 

17.30.632(7)(a) is not more stringent than federal guidance because it was 

developed in accordance with the translation provided in Appendix K from the 

federal egg/ovary standard and is supported by the sound science outlined above.   

D. Written findings under § 75-5-203, MCA, were not triggered by the Board’s 
adoption of ARM 17.30.632(7)(a) because the Board correctly determined the 
Lake Koocanusa selenium standard is not more stringent than corresponding 
federal standards or guidelines. 
 

Under the version of § 75-5-203, MCA in effect at the time ARM 

17.30.632(7)(a) was adopted by the Board, except as provided in subsections (2) 

through (5) of § 75-5-203, MCA, the Board may not adopt a rule to implement 75-

5-301, 75-5-302, 75-5-303, or 75-5-310 that is more stringent than comparable 

federal regulations or guidelines that address the same circumstances.  The Board 

considered its statutory obligation under § 75-5-203, MCA and determined the 
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adopted selenium standards for Lake Koocanusa and the Kootenai River were not 

more stringent than comparable federal guidelines addressing site-specific 

selenium criteria. See RR002294.  The Board was, therefore, not required to make 

the written findings in §75-5-203(2) and (3), MCA when it adopted the Lake 

Koocanusa selenium standard codified as ARM 17.30.632(7)(a). See RR002165.  

The Board should decline the Petitioners’ request that the Board reconsider its 

stringency determination, which concluded that ARM 17.30.632(7)(a) is not more 

stringent than comparable federal guidelines. See Teck Petition at pages 16 – 17; 

Lincoln County Petition at page 15.  

E. EPA did not determine that ARM 17.30.632(7)(a) is more stringent than 
corresponding federal standards or guidelines. 
 

The February 25, 2021 EPA approval letter determined ARM 17.30.632 was 

based on sound science and protects the most sensitive beneficial uses. See EPA 

Rationale for Approval of ARM 17.30.632 page 6, footnote 11 attached as Exhibit 

B to Teck’s Petition.  The EPA approval letter does not make a stringency 

determination under § 75-5-203, MCA as asserted by the Petitions.  See Teck 

Petition at ¶ 12 on page 6-7; Lincoln County Petition at ¶ 12 on page 6.  Under the 

federal Clean Water Act, the states (and eligible tribal governments) are 

responsible for reviewing, establishing, and revising water quality standards. See 

40 CFR § 131.4. 
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EPA’s February 25, 2021 approval letter points out that the federal Clean 

Water Act and its implementing regulations preserve the states’ right to develop 

water quality standards that are more stringent than federal requirements. Id., EPA 

Rationale for Approval of ARM 17.30.632 page 6, footnote 11 attached as Exhibit 

B to Teck’s Petition.  However, EPA did not make a stringency analysis as 

represented by the Petitioners.  A stringency determination under § 75-5-203, 

MCA is solely a question of state law and not within the purview of EPA. 

F. If the Board determines that ARM 17.30.632(7)(a) is more stringent than 
comparable federal regulations or guidelines, it is not necessary that DEQ 
reference peer reviewed studies in the rulemaking record to make the written 
findings in § 75-5-203(2) and (3), MCA.  
 

If the Board determines ARM 17.30.632(7)(a) is more stringent than 

comparable federal requirements or guidelines, § 75-5-203(4), MCA, requires 

DEQ to either revise the rule to conform to federal regulations or guidelines or 

make the written findings in § 75-5-203(2) and (3), MCA. See § 75-5-203(4)(a), 

MCA (effective July 1, 2021).  Petitioners allege DEQ’s written findings must 

“reference pertinent, ascertainable, and peer-reviewed scientific studies contained 

in the record.” See § 75-5-203(3); Teck Petition at ¶ 2 on page 2; Lincoln County 

Petition at ¶ 2 on page 2.  However, §75-5-203(3), MCA does not require peer-

reviewed studies to be contained in the rulemaking record anytime the agency 

adopts a rule that is more stringent than comparable federal rules or guidelines.  

Instead, § 75-5-203(3), MCA provides: 
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The written finding must reference pertinent, ascertainable, and peer-
reviewed scientific studies contained in the record that forms the basis for 
the department's conclusion. The written finding must also include 
information from the hearing record regarding the costs to the regulated 
community that are directly attributable to the proposed state standard or 
requirement. (emphasis added) 
 
DEQ interprets this requirement to mean peer-reviewed studies are not a 

prerequisite to adopting a more stringent than federal requirement, but any studies 

contained in the record that form the basis of the agency’s conclusion must be 

referenced in the agency’s findings.  Petitioners’ interpretation that peer-reviewed 

studies are required to adopt a more stringent requirement would lead to absurd 

results because the stringency requirements in § 75-5-203, MCA apply to 

procedural requirements of the Montana Water Quality Act that are not susceptible 

to peer-reviewed scientific study. 

If the Legislature had intended to require peer-reviewed scientific studies in 

all instances where a state agency adopts a stricter than federal requirement, it 

could have provided that a more stringent than federal rule may not be adopted 

unless there is a peer-reviewed study to support it.  Any ambiguity or vagueness in 

the language of § 75-5-203(3), MCA may be resolved by reference to the preamble 

to 1995 Montana House Bill 521, which provides guidance to the state boards and 

agencies charged with implementing and complying with the Legislature’s 

direction:  
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If the rules are more stringent than comparable federal law, the written 
finding must include but is not limited to a discussion of the policy reasons 
and an analysis that supports the board’s or department’s decision that the 
proposed state standards or requirements protect public health or the 
environment of the state and that the state standards or requirements to be 
imposed can mitigate harm to the public health or the environment and are 
achievable under current technology.  The department is not required to 
show that the federal regulation is inadequate to protect public health.  The 
written finding must also include information from the hearing record 
regarding the costs to the regulated community directly attributable to the 
proposed state standard or requirement.1995 Mt. Ch. 471. 
 

The preamble to 1995 Montana House Bill 521 says nothing about 

referencing peer-reviewed scientific studies in the findings required to support 

rules than are more stringent than federal.  Therefore § 75-5-203(3), MCA cannot 

be interpreted to mean peer-reviewed scientific studies are necessary in all cases 

where a state agency adopts a stricter than federal requirement. 

G. DEQ considered naturally occurring and background sources of selenium 
when it adopted ARM 17.30.632(7)(a). 
 

DEQ disagrees that natural sources of a pollutant are relevant to a 

determination under § 75-5-203(2)(a), MCA.  Contrary to Petitioners’ allegations, 

the Board took background or natural sources of selenium into account when it 

adopted ARM 17.30.637(7)(a). See Teck Petition at ¶13, Lincoln County Petition 

at ¶13; RR002139-2140 (Response to Comment 129-130), and RR002165 

(Response to Comment 199).  The Board acknowledged selenium water quality 

data suggests selenium contribution from tributaries to the Lake Koocanusa and the 
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Kootenai River are very low and would not contribute to standards exceedances. 

See RR002139. 

The Board record contains calculations by the department demonstrating 

shoreline erosion along the reservoir is likely not a significant source of selenium 

in the watershed.  See RR002140 – 2141 (Response to Comment 133).  The Board 

considered other potential natural and background source of selenium such as 

fluctuating water elevations from Libby Dam operations, bank sloughing events 

along the reservoir which may contribute selenium from soil to the lake, and 

tributary contributions of selenium and found no significant sources of background 

selenium. See RR002103, 2140-2141. 

H. If the Board determines that ARM 17.30.632(7)(a) is more stringent than 
comparable federal regulations or guidelines, DEQ can make the written findings 
in § 75-5-203(2)(a) and (b) that the proposed standard protects public health and 
the environment of the state and can mitigate harm to the public health or the 
environment. 
 

Water quality standards are not set once harm occurs, but rather in advance 

of that, to protect beneficial uses before irreversible impacts occur. See RR002144-

2145 (Response to Comment 145).  Existing data in the record shows certain 

species of both cyprinid and non-cyprinid fish exceed the egg/ovary standard, 

which suggests impacts could already be occurring.  Some species show elevated 

levels of selenium in egg/ovary concentrations. See RR002145 (Response to 

Comment 146).  Adoption of the standards in ARM 17.30.632 are necessary to 
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adopt effective pollutant reduction plans, achieve the site-specific selenium 

standard, and protect aquatic life in Lake Koocanusa and the Kootenai River. See 

RR00002126 (Response to Comment 76). 

If the Board determines that ARM 17.30.632(7)(a) is more stringent than 

comparable federal regulations or guidelines, DEQ can make the written findings 

that the proposed standard is achievable under current technology.  Existing data in 

the record show the Board considered available treatment technology and the cost 

of treatment. See RR002118, 2122, 2126-2127 (Response to Comments 51, 62, and 

78).  The Board acknowledged there are no sources of selenium in the portion of 

Lake Koocanusa within Montana’s jurisdiction to regulate. See RR002126-2127. 

I. If the Board determines that ARM 17.30.632(7)(a) is more stringent than 
comparable federal regulations or guidelines, DEQ can make the written findings 
in § 75-5-203(3) regarding the costs to the regulated community that are directly 
attributable to the adoption of ARM 17.30.632. 
 

The Board acknowledged there are no public or private entities currently 

discharging to the Kootenai River or Lake Koocanusa with Montana Pollutant 

Discharge Elimination System (MPDES) permit effluent limits for selenium.  At 

this time, no permittee will be required to incur additional costs to treat wastewater 

for selenium to meet water quality-based effluent limits based on ARM 17.30.632.  

Land development activities, such as surface mining and construction, are already 

subject to general discharge permit requirements including implementation and 

maintenance of best management practices (BMPs).  There are no foreseeable 
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additional treatment requirements associated with these land disturbing activities 

due to the adoption of ARM 17.30.632. See RR002110 and 2611 (Response to 

Comments 26 and 45). 

III. CONCLUSIONS 
 
Teck is not a person affected by ARM 17.30.632 and has no standing to 

petition the Board to review the rule under § 75-5-203, MCA.  Therefore, Teck’s 

Petition should be dismissed and given no further consideration by the Board. 

ARM 17.30.632 is not more stringent than comparable federal regulations or 

guidelines and the Board was not required to make the written findings in 75-5-

203(2) and (3), MCA.  Therefore, the Board should deny all relief requested by 

both the Petitions. 

As of July 1, 2021, DEQ rather than the Board has sole authority to adopt 

rules for the administration of the Montana Water Quality Act, subject to the 

provisions of §75-5-203, MCA. See Senate Bill 233 (SB 233), Sections 31, 32, and 

34.  Should the Board determine that ARM 17.30.632(7)(a) is more stringent than 

comparable federal regulations or guidelines, the department will make the written 

findings under §75-5-203(2) and (3), MCA. 
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Respectfully submitted this 13th day of January 2022. 

     /s/ Kirsten H. Bowers  
     Kirsten H. Bowers 
     Attorney 
     Montana Dept. of Environmental Quality   

1520 E. 6th Avenue 
Helena, MT 59601 
kbowers@mt.gov 
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January 13, 2022 
 
Montana Board of Environmental Review 
Regan Sidner, Board Secretary 
Department of Environmental Quality 
deqbersecretary@mt.gov 
 
Re: In the Matter of the Petitions of Teck Coal Limited and the Board of County 
Commissioners of Lincoln County, Montana, for Stringency Review of Rule Pertaining to 
Selenium Standard for Lake Koocanusa 
 
To Chairman Ruffatto and Members of the Board, 
 
Pursuant to the Board of Environmental Review’s (Board) notice regarding stringency review of 
the Selenium Standard Rule—setting the water column selenium criterion at 0.8 µg/L—for Lake 
Koocanusa (Selenium Rule) in response to Teck Coal Limited’s (Teck) and the Board of County 
Commissioners of Lincoln County’s (Lincoln County) petitions to weaken Montana’s Selenium 
standards, Earthjustice submits these comments together with the Montana Environmental 
Information Center (MEIC) and Clark Fork Coalition (CFC). These comments address the issues 
presented by Teck’s and Lincoln County’s petitions. 
 
In short, the Board should reject the brazen invitation of Teck and Lincoln County to weaken the 
Selenium Rule for Lake Koocanusa. Any decision to weaken this standard would be arbitrary 
and not based in science. It would also be a wasted effort because the U.S. Environmental 
Protection Agency (EPA) cannot approve such an arbitrarily weakened standard because 
scientific data do not support a weakened standard.  
 
I. THE BOARD ALREADY DETERMINED THAT THE SELENIUM RULE IS NO 

MORE STRINGENT THAN THE FEDERAL STANDARD. 
 
Teck asks the Board to determine whether the Board’s Selenium Rule is more stringent than the 
freshwater selenium criteria established by EPA. But the Board already determined that the 
Selenium Rule is no more stringent than the federal standard. Teck and Lincoln County 
misrepresent the federal standard and provide no legitimate basis for revisiting this rule. Any 
review of the Selenium Rule by the Board would be arbitrary and capricious and therefore 
unlawful.   
 
As we have previously stated in our comments, Teck raised the identical stringency issue with 
the Board in 2020, and the Board specifically determined that the Selenium Rule was no more 
stringent than the federal standard. Teck now attempts to recycle this unsuccessful argument—
without justification—to undermine the Selenium Rule that was developed in a thorough multi-
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year transboundary effort involving multiple state, federal, provincial, and tribal governments, 
and that is based on the best available science.  
 
It is arbitrary and capricious for an agency to make an administrative decision or change its 
position without adequate justification. Clark Fork Coal. v. Montana Dep’t of Env’t Quality, 
2008 MT 407, ¶ 21, 347 Mont. 197, 202–03, 197 P.3d 482, 487 (“We review an agency decision 
not classified as a contested case under the Montana Administrative Procedure Act to determine 
whether the decision was ‘arbitrary, capricious, unlawful, or not supported by substantial 
evidence.’” (quoting Johansen v. State, 1999 MT 187, ¶ 11, 295 Mont. 339, ¶ 11, 983 P.2d 962, 
¶ 11)); North Fork Pres. Assn. v. Dept. of State Lands, 238 Mont. 451, 465, 778 P.2d 862, 871 
(1989) (“In reviewing an agency decision to determine if it survives the arbitrary and capricious 
standard, we consider whether the decision was ‘based on a consideration of the relevant factors 
and whether there has been a clear error of judgment.’” (quoting Marsh v. Or. Nat. Resources 
Council, 490 U.S. 360, 378 (1989))). Montana courts require agency decisions be reasoned. 
Friends of the Wild Swan v. DNRC, 2000 MT 209, ¶ 28, 301 Mont. 1, ¶ 28, 6 P.3d 972, ¶ 28 
(“While our review of agency decisions is generally narrow, we will not automatically defer to 
the agency without carefully reviewing the record and satisfying themselves that the agency has 
made a reasoned decision.” (internal quotations and citations omitted)). This parallels federal 
judicial review of agency action under the Administrative Procedure Act (APA). See Organized 
Vill. of Kake v. U.S. Dep’t of Agric., 795 F.3d 956, 966 (9th Cir. 2015) (“a policy change 
complies with the APA if the agency (1) displays ‘awareness that it is changing position,’ (2) 
shows that ‘the new policy is permissible under the statute,’ (3) ‘believes’ the new policy is 
better, and (4) provides ‘good reasons’ for the new policy, which, if the ‘new policy rests upon 
factual findings that contradict those which underlay its prior policy,’ must include ‘a reasoned 
explanation ... for disregarding facts and circumstances that underlay or were engendered by the 
prior policy.’” (Emphasis omitted)).  
 
In 2020, the Board determined the Selenium Rule “is no more stringent than the recommended 
EPA” standard. Rulemaking Record, RR_001330. In particular, the Board concluded that 
“although the 0.8 µg/L standard for Lake Koocanusa is lower than EPA’s national criteria value 
of 1.5 µg/L for lakes, the ‘proposed Lake Koocanusa water column standard (30-day chronic) is 
no more stringent than the recommended EPA 304(a) criteria because it was developed using 
federally-recommended site-specific procedures; therefore, it is more accurate than the generally 
applicable national lentic (lake) number.’” RR_001343. Teck and Lincoln County fail to provide 
new findings or demonstrate that the Selenium Rule is a “clear error of judgment” in their 
petitions. Furthermore, the rulemaking record consistently shows that the Board’s Selenium Rule 
is reasoned, developed according to federally-recommended site-specific procedures, and based 
on the best available science. Accordingly, the Board has no “reasoned explanation” that would 
support a weakening of the Selenium Rule and doing so would be arbitrary and capricious. See 
Clark Fork Coal., ¶ 21; Organized Vill. of Kake, 795 F.3d at 966. 
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Teck and Lincoln County provide no new basis to revisit the Board’s previous determination that 
the Selenium Rule is no more stringent than the federal standard. Thus, the Board’s prior 
determination must stand, and it should reject Teck’s and Lincoln County’s efforts to compel the 
Board to act arbitrarily and capriciously. 
 
II. THE SELENIUM RULE IS NO MORE STRINGENT THAN THE FEDERAL 

STANDARD. 
 

The Board’s original determination that the Selenium Rule is no more stringent than the federal 
standard is correct. Teck, now joined by Lincoln County, continues to misrepresent the federal 
standard by claiming that the Selenium Rule is more stringent than the federal standard. Teck’s 
and Lincoln County’s empty claims are unequivocally false because they rely on an illogical and 
inaccurate interpretation of the federal standard. As the Board previously stated, the Selenium 
Rule is “no more stringent than the recommended EPA 304(a) criteria because it was developed 
using federally-recommended site-specific procedures[.]” RR_001330. 
 
Teck and Lincoln County claim that the Selenium Rule is more stringent than the federal 
standard. Yet, EPA expressly permits more protective “site-specific water column criterion.” 
EPA, Aquatic Life Ambient Water Quality Criterion for Selenium—Freshwater (2016) (“All 
four elements of the freshwater selenium criterion may be modified to reflect site-specific 
conditions where the scientific evidence indicates that different values will be protective of 
aquatic life and provide for the attainment of designated uses.”). EPA explicitly gives states the 
“site-specific water column criterion” option “[b]ecause the factors that determine selenium 
bioaccumulation vary among aquatic systems[,]” and the national criteria of 1.5 µg/L may be 
under protective for some sites. RR_000311, RR_001544. In its 2016 Selenium Fact Sheet, EPA 
makes clear that, “States must adopt into their standards water quality criteria that protect the 
designated uses of the water bodies within their area. These can include scientifically defensible 
site-specific criteria that are different from EPA’s national recommended criteria, as long as the 
site-specific criteria are protective of the designated use.” EPA, Aquatic Life Ambient Water 
Quality Criterion for Selenium in Freshwater 2016 – Fact Sheet (2016 EPA Selenium Fact Sheet) 
1 (June 2016), https://www.epa.gov/sites/ default/files/2016-06/documents/se_2016_fact 
_sheet_final.pdf (emphasis added). As the Board’s own response to comments explained, 
“EPA’s 2016 selenium criterion document for freshwater contains an appendix, Appendix K. 
Appendix K describes methods by which site-specific selenium standards may be developed for 
individual waterbodies. Appendix K is discussed in twelve different locations throughout EPA’s 
2016 selenium document. EPA is very clear that ‘states and tribes may choose to adopt the 
results of site-specific water column translations as site-specific criteria[.]’” RR_002544, 
RR_001036-37. (“States and tribes may choose to adopt the results of site-specific water column 
translations as site-specific criteria[.]”).  
 
The purpose of setting water quality criteria is to protect the beneficial uses of waterbodies. 
Thus, recognizing that “[t]he relationship between the concentration of selenium in the tissues of 
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fish and the concentration of selenium in the water column can vary substantially among aquatic 
systems[,]” EPA provides the option to set site-specific standards when necessary to protect the 
designated beneficial uses of waterbodies. RR_001036-37. Further, EPA states that “[i]f 
threatened or endangered fish species are present, states and tribes may need to derive alternative 
water column elements with a refined protection goal that account for site specific 
bioaccumulation characteristics.” RR_001036-37. 
 
The Montana Department of Environmental Quality (DEQ) chose to develop a site-specific 
water column criterion as expressly permitted by EPA and followed EPA protocol in doing so. 
DEQ engaged in a more than four-year data collection effort and participated in a bi-national 
working group. RR_002486, RR_001519. Data from EPA, the U.S. Geological Survey, DEQ, 
Kootenai Tribe of Idaho, and the Confederated Salish & Kootenai Tribes demonstrate the need 
for a site-specific selenium criterion to protect Lake Koocanusa’s designated uses because the 
lake is highly susceptible to selenium bioaccumulation. Thus, the Board concluded that “the EPA 
(2016) lentic water column value is not protective of the aquatic life beneficial uses in Lake 
Koocanusa” and chose to develop a site-specific water column criterion. Montana Board of 
Environmental Review, RR_002485. Based on this data and following EPA protocol, DEQ 
determined that 0.8 µg/L was the value that would be protective of Lake Koocanusa’s beneficial 
uses. As DEQ explained, “1.5 µg/L does not meet the protection goals” of “consider[ing] 
ecologically significant species and the long-term protection for fish in all parts of the reservoir 
including those with the most sensitive food webs” whereas “0.8 µg/L meets these objectives and 
protects the beneficial use[.]” Selenium Water Quality Standards for the Protection of Aquatic 
Life Beneficial Use for Lake Koocanusa & the Kootenai River, RR_001544.  
 
As discussed above, EPA also recognizes that site-specific water column standards may be 
necessary to protect threatened and endangered species susceptible to bioaccumulation. 
RR_001036-37. DEQ saw this need given the existence of Endangered Species Act (ESA)-
protected bull trout and white sturgeon, when it chose to follow EPA protocol in setting a site-
specific water column criterion. Thus, the Selenium Rule necessarily is no more stringent than 
the federal standard because the Selenium Rule was determined according to EPA protocol and 
based on EPA’s guidance that a site-specific standard may be necessary when endangered 
species are present.  
 
Teck’s and Lincoln County’s arguments ignore the relationship between the different selenium 
criteria and how these criteria relate to the overall goal of protecting Lake Koocanusa’s 
designated uses when they incorrectly argue that the Selenium Rule is more stringent than the 
federal standard. For egg-ovary criteria, DEQ adopted the 15.1 mg/kg dw national egg-ovary 
criterion. The Selenium Rule—0.8 µg/L water column criterion—is based on site-specific data 
for fish tissue. Data show that the national selenium water column criterion of 1.5 µg/L is not 
protective of the aquatic life beneficial use, and there are several species of fish in Lake 
Koocanusa that currently exceed the 15.1 mg/kg dw toxicity threshold. Any weakening of the 
Selenium Rule is scientifically indefensible because the site-specific data for Lake Koocanusa 
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support the 15.1 mg/kg dw /0.8 µg/L criteria, and a standard lower than the Selenium Rule would 
be weaker than the federal standard. Therefore, a standard weaker than the Selenium Rule would 
not comply with EPA’s direction that “[s]tates must adopt into their standards water quality 
criteria that protect the designated uses of the water bodies within their area.” 2016 EPA 
Selenium Fact Sheet at 1.  
 
Ultimately, EPA’s Aquatic Life Ambient Water Quality Criterion for Selenium sets the protocol 
for developing site-specific criteria and is the federal standard. EPA approved the Selenium 
Rule, thus establishing that the Selenium Rule was developed in accordance with EPA protocol 
and cannot be more stringent than the federal standard. This Board should reject Teck’s and 
Lincoln County’s attempts to reverse this Board’s prior decisions without justification, and the 
Board should determine that the Selenium Rule is no more stringent than the federal standard 
and that a weaker rule is scientifically indefensible.  
 
III. TECK’S AND LINCOLN COUNTY’S EFFORTS ARE UNSUPPORTED BY EPA 

AND A WEAKER SELENIUM RULE WILL BE REJECTED.  
 
Any selenium standard weaker than the Selenium Rule would be rejected by EPA, which must 
review any new criterion, for failing to protect Lake Koocanusa’s designated uses. A weaker 
water column selenium criterion for Lake Koocanusa would not be protective of the aquatic life 
beneficial use and would likely run afoul of the ESA, 16 U.S.C. § 1536, and the Clean Water Act 
(CWA), 33 U.S.C. § 1313.  
 
EPA approved the Selenium Rule. Changes to the Selenium Rule would require EPA to review 
any new criterion under the CWA, 33 U.S.C. § 1313(c)(2)(A) (“Whenever the State revises or 
adopts a new standard, such revised or new standard shall be submitted to the Administrator.”); 
40 C.F.R. § 131.21 (“(a) After the State submits its officially adopted revisions, the Regional 
Administrator shall either: (1) Notify the State within 60 days that the revisions are approved, or 
(2) Notify the State within 90 days that the revisions are disapproved. Such notification of 
disapproval shall specify the changes needed to assure compliance with the requirements of the 
Act and this regulation, and shall explain why the State standard is not in compliance with such 
requirements. Any new or revised State standard must be accompanied by some type of 
supporting analysis.”). EPA must also engage in consultation as required under the ESA, 16 
U.S.C. § 1536(a)(2), due to presence of ESA-protected bull trout and white sturgeon.  
 
Given that the site-specific selenium criterion was developed to protect the aquatic life beneficial 
use in Lake Koocanusa and is based on site-specific data for fish tissue, any weakening of the 
Selenium Rule is scientifically indefensible and could not be approved by EPA. The site-specific 
data for Lake Koocanusa support the 15.1 mg/kg dw egg-ovary and 0.8 µg/L water column 
criteria, and in fact, show that the national 1.5 µg/L water column criterion is not protective of 
the aquatic life beneficial use. As previously noted in section II, several fish species in Lake 
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Koocanusa currently exceed the 15.1 mg/kg dw toxicity threshold. Therefore, EPA cannot 
approve a weaker standard, which would not be protective of the aquatic life beneficial use.  
 
Furthermore, a site-specific criterion developed to be protective of aquatic life includes ESA-
protected bull trout and white sturgeon. By approving a weakened standard, a federal agency 
could open itself up to ESA liability for failure to protect ESA-listed species if it approved a 
weaker water column selenium criterion for Lake Koocanusa. Nw. Env’t Advocs. v. U.S. E.P.A., 
268 F. Supp. 2d 1255, 1273 (D. Or. 2003) (holding that federal agency’s determination that 
state’s revised water quality standards for temperature and intergravel dissolved oxygen criteria 
would not jeopardize ESA-listed threatened salmonid and bull trout species was arbitrary and 
capricious under the ESA). 
 
As noted, before, EPA has the ultimate authority and obligation to disapprove any changes to the 
Selenium Rule. If the Board shirks its duty under the CWA and arbitrarily weakens the Selenium 
Rule, EPA must promulgate substitute water quality standards in order to meet its CWA 
obligations. Thus, EPA may still promulgate the already approved Selenium Rule. 40 C.F.R. § 
131.22 (“If the State does not adopt the changes specified by the Regional Administrator within 
90 days after notification of the Regional Administrator’s disapproval, the Administrator shall 
promptly propose and promulgate such standard.”). Further, weakening the Selenium Rule would 
encourage petitions for Montana’s decertification under the CWA. 42 U.S.C. § 1342(c)(3) 
(“Whenever the Administrator determines after public hearing that a State is not administering a 
program approved under this section in accordance with requirements of this section, he shall so 
notify the State and, if appropriate corrective action is not taken within a reasonable time, not to 
exceed ninety days, the Administrator shall withdraw approval of such program.”). Teck’s and 
Lincoln County’s petitions ask the Board to behave arbitrarily and capriciously in a meaningless 
exercise where the ultimate result will be the same: the Selenium Rule will remain the water 
column selenium criterion for Lake Koocanusa because EPA will have no reasoned basis to 
approve a weaker standard.  
 
Moreover, according to EPA guidance, egg-ovary concentrations take primacy over the suite of 
multi-media, including the site-specific water column criterion. 2016 EPA Selenium Fact Sheet 
at 1 n.1. (“A note on hierarchy of table: when fish egg/ovary concentrations are measured, the 
values supersede any whole-body, muscle, or water column elements except in certain situations. 
Whole body or muscle measurements supersede any water column element when both fish tissue 
and water concentrations are measured, except in certain situations. Water column values are 
derived from the egg & ovary concentrations via bioaccumulation modeling. Water column 
values are the applicable criterion element in the absence of fish tissue measurements, such as 
waters where fish have been extirpated or where physical habitat and/or flow regime cannot 
sustain fish populations, or in waters with new discharges of selenium where steady state has not 
been achieved between water and fish tissue at the site.”) (emphasis added). Because the egg-
ovary criterion is paramount and the Selenium Rule is based on site-specific fish tissue data and 



 
 
 

7 
 
 
 

derived to meet the egg-ovary standard, the Selenium Rule is the federal standard, and there is no 
scientific justification for weakening the rule. 
 
If the Board weakens the Selenium Rule at the behest of industry, EPA will reject a weaker 
selenium standard for Lake Koocanusa. Moreover, such a needless assault on water quality 
invites challenges to Montana’s ability to administer its own clean water program. The Board 
should reject Teck’s and Lincoln’s siren call to weaken the Selenium Rule and should 
determine—as it has done before—that the Selenium Rule is based on robust site-specific fish 
tissue data and consequently, is no more stringent than the federal standard.  
 

CONCLUSION 
 

Teck’s and Lincoln County’s petitions ask the Board to arbitrarily and unlawfully undo years of 
coordinated efforts to establish the Selenium Rule that is protective of Montana’s fisheries from 
toxic pollution and was developed according to EPA protocols and based on the best available 
science. The Selenium Rule is no more stringent than the federal standard, and this Board cannot 
arbitrarily remake a determination it has already made. The Board should reject Teck’s and 
Lincoln County’s petitions and reaffirm its determination that the Selenium Rule is no more 
stringent than the federal standard.  
 
Respectfully, 
 
/s/ Emily Qiu 
Emily Qiu 
Earthjustice 
Northern Rockies Office 
313 East Main Street 
P.O. Box 4743 
Bozeman, MT 59772-4743 
406.426.9625 
eqiu@earthjustice.org 
 
/s/ Shiloh Hernandez 
Shiloh Hernandez 
Earthjustice 
Northern Rockies Office 
313 East Main Street 
P.O. Box 4743 
Bozeman, MT 59772-4743 
406.426.9649 
shernandez@earthjustice.org 
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Sidner, Regan

From: Fish, Tonya (she/her) <Fish.Tonya@epa.gov>
Sent: Thursday, January 13, 2022 10:27 AM
To: DEQ BER Secretary
Cc: Kelly, Myla; Sullivan, Lauren
Subject: [EXTERNAL] Comments on Selenium Petitions
Attachments: EPA Comments on Selenium Petitions final.pdf

Regan, 
 
EPA is submitting the attached comments in the Matter of the Petitions of Teck Coal Limited and the Board of County 
Commissioners of Lincoln County, Montana, for review of ARM 17.30.632(7)(a) pursuant to Mont. Code Ann. Section 75‐
5‐203 – Stringency Review of Rule Pertaining to Selenium Standard for Lake Koocanusa. 
 
Thank you for your work, 
Tonya 
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Sidner, Regan

From: Clayton Elliott <clayton@montanatu.org>
Sent: Wednesday, January 12, 2022 3:24 PM
To: DEQ BER Secretary; DEQ BER
Cc: David Brooks
Subject: [EXTERNAL] MT Trout Unlimited comments on BER Selenium stringency review 
Attachments: 2022-01-13 MTUCommentsSeleniumStringencyReview FNL.pdf

Ms. Sidner,  
 
Please find attached comments on behalf of Montana Trout Unlimited In the Mater of Petitions of Teck Coal Limited and 
the Board of County Commissioners of Lincoln County, Montana, for review of ARM 17.30.632(7)(a) pursuant to 
Montana Code Annotated Section 75‐5‐203 – Stringency Review of Rule Pertaining to Selenium Standard for Lake 
Koocanusa. Please do not hesitate to contact me if you need additional documents or have questions.  
 
Thank you, 
 
‐‐  
Clayton Elliott 
Conservation and Government Affairs Director 
Montana Trout Unlimited 
clayton@montanatu.org 
15 S. Excelsior Ave 
Butte, Montana 59701 
o: 406-543-0054 
c: 307-272-6298 
www.montanatu.org [montanatu.org] 
 

 
 



 

 
 

January 12, 2022 
 

Montana Trout Unlimited 
312 North Higgins, Suite 200 
P.O. Box 7186 
Missoula, Montana 59807 
 
Board of Environmental Review 
ATTN: Regan Sidner 
P.O. Box 200901 
Helena, Montana 59620-0901 
Submitted via email to deqbersecretary@mt.gov 
 
 
Re: Comments opposing Petitions on Stringency Review of Rule Pertaining to Selenium 
Standard for Lake Koocanusa  
 
Board of Environmental Review members: 
 
Thank you for the opportunity to provide comments on issues presented by the Petitions 
regarding the stringency review (ARM 17.30.632(7)(a) pursuant to MCA 75-5-208) of the rule 
pertaining to the selenium standard for Lake Koocanusa.  Montana Trout Unlimited (MTU) has 
monitored, participated in and commented on the development of the Lake Koocanusa selenium 
standard for the more than half a decade during which it was developed by stakeholders in 
conjunction with Department of Environmental Quality (DEQ), as well as supported the Board 
of Environmental Review’s (BER) approval of the rule. 
 
Founded in 1964, Montana Trout Unlimited (MTU) is the only statewide grassroots organization 
dedicated solely to conserving, protecting, and restoring Montana’s coldwater fisheries.  MTU is 
comprised of 13 chapters across the state, including in Northwest Montana, and it represents 
approximately 4,500 Trout Unlimited members in the state.  
 
MTU strongly believes that the long, thorough and public process that led to the establishment of 
the current selenium standard does not violate any stringency review criteria in state or federal 
law.  The standard itself is based on the best use of a wealth of science and, more important to 
the question at hand, it is based on following EPA guidelines recommending that states do 
exactly what Montana DEQ has done – set a site specific standard. 
 
To be more specific, the Petition in question is misguided and BER should reject it out of hand.  
Teck raised the issue of stringency with the BER in 2020.  At that time, the BER explicitly 
determined that the selenium standard was no more stringent than the federal standard.  Nothing 
in the record has changed since then regarding the federal standard, the state standard or the 



 

Montana Trout Unlimited Comments - 2 

state’s stringency review law(s).  ARM 17.30.632(7)(a) sets the site specific selenium standard in 
Lake Koocanusa at 0.8 micrograms per liter.  While the federal “guideline” (not a hard and fast 
standard) for selenium is 1.5 micrograms per liter, that federal guideline explicitly permits more 
protective “site-specific water column criterion,” which is exactly what the 0.8 micrograms per 
liter standard for Lake Koocanusa is.  Furthermore, the EPA guidelines regarding site specific 
selenium standards states that: “All four elements of the freshwater selenium criterion may be 
modified to reflect site-specific conditions where the scientific evidence indicates that different 
values will be protective of aquatic life and provide for the attainment of designated uses.”1 
 
The EPA guidelines also state that site specific standards should account for designated or 
desireable uses of downstream waters, including if that means adopting a selenium standard 
more stringent than might otherwise be warranted for the upstream waterbody. 
 

EPA regulations at 40 CFR 131.10(b) provide that “[i]n designating uses of a 
waterbody and the appropriate criteria for those uses, the state shall take into 
consideration the water quality standards of downstream waters and ensure that 
its water quality standards provide for the attainment and maintenance of the 
water quality standards of downstream waters.” Especially in cases where 
downstream waters are lentic waterbody types (e.g., lakes, impoundments), or 
harbor more sensitive species, a selenium criterion more stringent than that 
required to protect in-stream uses may be necessary to ensure that water quality 
standards provide for the attainment and maintenance of the water quality 
standards of downstream waters.2 

 
Montana’s approved standard for selenium in the Kootenai River now matches that of Idaho’s 
state standard downstream.  Thus, maintaining the approved standard in Montana ensures “that 
its water quality standards provide for the attainment and maintenance of the water quality of 
standards of downstream waters,” as per the EPA regulations quoted above.  Relaxing the 
stringency of Montana’s standards would fail to ensure Idaho’s EPA-approved selenium 
standards will be achieved or maintained and would, hence, violate 40 C.F.R Part 131.10(b) and 
the Clean Water Act.  Because of these potential downstream violations, EPA under 33 U.S.C. § 
1313(c) would not be able to approve a less stringent standard for the Kootenai in Montana. 
 
In 2020, the BER confirmed that Montana’s new standards for Lake Koocanusa and the 
Kootenai River comported with federal guidelines and Montana law.  In response to Teck raising 
false concerns about stringency violations, BER responded that “selenium standards in proposed 
NEW RULE I are not more stringent than currently recommended federal criteria.”  BER 
emphasized that the proposed Kootenai River water column standard of 3.1 microgram per liter 
corresponded with the EPA’s criteria for flowing water and that the Lake Koocanusa standard of 
0.8 micrograms per liter were soundly and legally based on EPA’s fish tissue criteria and site-
specific bioaccumulation modeling following procedures set out in Appendix K of EPA’s 
guidance document for setting selenium standards.  In short, DEQ precisely followed EPA’s 

 
1 RR_000418  
2 RR_000417  
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guidance in setting its proposed (now approved) selenium standards for Koocanusa and the 
Kootenai River.3 
 
BER hammered home this point by ending its response to Teck’s erroneous stringency challenge 
with the conclusion that:  
 

Therefore, the proposed Kootenai River and Lake Koocanusa water column and 
fish tissue standards are no more stringent than currently recommended EPA 
304(a) criteria because they correspond to federal standards or were developed 
using federally recommended site-specific procedures. Therefore, the board is not 
required to make written findings required by 75-5-203(2), MCA.4 

 
MTU agrees with BER’s assessment from 2020 that the new standards in no way violate 
Montana stringency review (75-5-203(2), MCA) and we strongly support BER maintaining that 
analysis by rejecting the current petition.  There have been no changes in law or facts relevant to 
BER’s prior determination regarding stringency, so it would be arbitrary and violate an 
adherence to precedent for BER to change its decision on this matter simply because Teck or a 
few other individuals do not like the answer BER fairly and legally settled on the first time the 
petitioners raised this issue. 
 
Furthermore, the record includes ample reiterations of the fact that DEQ’s site specific standard 
is legal in regard to Montana’s stringency review.  For example, Montana Legislative Services 
staff attorney in a letter to the Montana Legislature’s Water Policy Interim Committee reported 
that the “Lake Koocanusa water column standard (30-day chronic) is no more stringent that the 
recommended EPA 304(a) criteria because it was developed using federally-recommended site-
specific procedures; therefore, it is more accurate than the generally applicable national lentic 
(lake) number.”5 
 
Meanwhile, as Teck and a few other individuals are making unsupported challenges to this 
scientifically-sound and legal standard, new fish tissue data from Koocanusa and the Kootenai 
river show increasing levels of selenium that, perhaps, warrant an even more stringent standard 
than DEQ has set.   
 
Please do not hesitate to contact us with any questions, or if you need additional information 
regarding the comments that we have submitted (via email at david@montanatu.org or 
clayton@montanatu.org or by phone at 406-543-0054).  Again, we thank you for the opportunity 
to comment.  
 
Respectfully, 

 
3 RR_002544  
4 RR_002545 
5 RR_001343 
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David Brooks      Clayton Elliott 
Executive Director     Conservation and Government Relations 
Director 
Montana Trout Unlimited    Montana Trout Unlimited 
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Sidner, Regan

From: Tamara J. Johnson <tjohnson@montanamining.org>
Sent: Thursday, January 13, 2022 4:51 PM
To: DEQ BER Secretary
Subject: [EXTERNAL] Montana Mining Association Comments RE:  Stringency Review of Rule Pertaining to 

Selenium Standard for Lake Koocanusa
Attachments: MMA Comments to BER Selenium 1-13-22.pdf

Dear Chairman Ruffato and members of the Board of Environmental Review, 
 
Please find attached the Montana Mining Association comments on the petition of the Board of County Commissioners 
of Lincoln County and Teck Coal Limited for review of ARM 17.30.632(7)(a) pursuant to MCA Section 75‐5‐203 – 
Stringency Review of the Rule Pertaining to Selenium Standard for Lake Koocanusa. 
 
Thank you for the opportunity to comment. 
 
Best regards, 
Tammy 
 
 
“Everything's impossible until someone does it.”  – Batman  
 
____________________________________ 
 
Tammy Johnson, Executive Director 
Montana Mining Association 
P.O. Box 1026 
Whitehall, MT 59759 
(406) 287‐3012 / Office 
(406) 491‐1714 / Cell 
tjohnson@montanamining.org 
 



   MONTANA	MINING	ASSOCIATION	
Office Address: 25 Ballard Lane, Whitehall, Montana 59759 
Mailing Address: P.O. Box 1026, Whitehall, Montana 59759 

Telephone: (406) 287-3012   
Email: tjohnson@montanamining.org 

Website: http://www.montanamining.org 
 
January 13, 2022 
 
Mr. Steven Ruffato, Chairman 
Montana Board of Environmental Review 
Department of Environmental Quality 
Helena, MT  59620 
Submitted via email:  deqbersecretary@mt.gov 
 
Dear Chairman Ruffato, 
 
Thank you for providing the opportunity to submit comments on behalf of the Montana Mining 
Association. The Montana Mining Association (MMA) supports the petitions submitted by the 
Board of County Commissioners of Lincoln County and Teck Coal Limited for review of ARM 
17.30.632(7)(a) pursuant to MCA Section 75-5-203 – Stringency Review of the Rule Pertaining 
to Selenium Standard for Lake Koocanusa. 
 
The Montana Mining Association is a Montana trade association of mineral developers, 
producers, and vendors from fifteen states, including Montana dedicated to helping mining 
companies, small miners and allied trade members succeed, understand, comply, and function 
in a complex business and regulatory world. The mining industry is a major employer and 
taxpayer in Montana, and we believe the continued viability and growth of our members’ 
operations are significant factors in the economic health of our state and its citizens. Most of 
our members are small businesses who are critically important to the health and vibrancy of 
our rural communities.  The MMA member producers include those that produce metals and 
industrial minerals including cement, limestone, and talc. 
 
We rise today to support the petitioners because the provisions of §75-5-203 are a 
fundamental premise which our membership has supported during and since its adoption in 
1995.  The MMA was a member of the Western Environmental Trade Association, who led the 
supporting effort for the ‘no more stringent’ statue in § 75-5-203. 
 
We have tremendous respect for our DEQ employees.  Nonetheless, the state of Montana is 
much too small to have the human and financial resources that the federal government has at 
its disposal.  It is appropriate that standards are developed at the federal level and put through 
a lengthy process before adoption. 
 
Further, when standards are set at the federal level there is ample opportunity for stakeholders 
in every state to comment on how the suggested standard affects their personal, professional, 
or business interests.  As such, there is faith that federal standards are promulgated in a very 



conservative fashion and are protective of human health and the environment.  Montana 
should not set standards that are stricter than federal standards except for a critically 
important situation.  
 
DEQ has stated that the level of Selenium in the Lake currently is about 1.0 micrograms per 
liter, which is quite a bit below the EPA guideline of 1.5 micrograms per liter.  The new standard 
goes even lower than the existing condition, requiring the lake to meet a level set at 0.8 
micrograms per liter.  DEQ is obligated to prepare the written finding as required by law.  This 
should have been completed and made available to the public and was required to be 
published with the rule.  DEQ does not have anything or anyone to regulate to bring Lake 
Koocanusa into compliance with this low standard.  The lake could be forever impaired with no 
way to mitigate any harm to the environment. 
 
The MMA believes the relief sought by the petitioners be granted and the DEQ be required to 
provide a written finding from the rulemaking record that would demonstrate that adopting a 
more stringent standard is justified or promulgate the federal requirement.  It must 
demonstrate that the proposed state standard or requirement protects public health or the 
environment of the state; and the state standard or requirement to be imposed can mitigate 
harm to the public health or environment and is achievable under current technology. 
 
Sincerely, 

 
Tamara J. Johnson 
Executive Director 
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Sidner, Regan

From: Peggy Trenk <ptrenk@tsria.net>
Sent: Wednesday, January 12, 2022 2:11 PM
To: DEQ BER Secretary
Subject: [EXTERNAL] Written Comments regarding Petitions for Stringency Review of ARM 17.30.632(7)(a)
Attachments: TSRA BER Stringency Review Comments 1.12.2220220112_14060160.pdf

Regan, 
 
Thank you for your assistance earlier today.  Please find written comments from the Treasure State Resources 
Association attached regarding the above‐referenced matter. 
 
Peggy 
 
 
‐‐  
Peggy Olson Trenk 
Executive Director 
ptrenk@tsria.net 
Cell:  406‐461‐9945 

To help protect your privacy, Microsoft Office prevented automatic download of this picture from the Internet.
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Sidner, Regan

From: Wyatt Petryshen <wyatt@wildsight.ca>
Sent: Thursday, January 13, 2022 4:00 PM
To: DEQ BER Secretary
Subject: [EXTERNAL] Wildsight comments opposing Petitions to weaken Montana’s EPA-approved selenium 

water quality standards for Lake Koocanusa
Attachments: Wildsight_Comments_opposing_Petitions_ARM17.30.632(7)(a).pdf

Dear Secretary Regan Sidner,  
 
Please see the attached letter with Wildsight’s written comments addressing the issues presented by the Petitions of 
Teck Coal Limited and the Board of County Commissioners of Lincoln County, Montana. 
 
Sincerely, 
 
Wyatt 
 
 
— 
 
Wyatt Petryshen (he/him), M.Sc. 
Mining Coordinator, Wildsight 
https://wyattsp.github.io/Wyatt‐Petryshen/ [wyattsp.github.io] 
https://wildsight.ca/people/wyatt‐petryshen/ [wildsight.ca] 
wyatt@wildsight.ca 
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Regan Sidner 
Board Secretary 
Department of Environmental Quality 
P.O. Box 2000901 
Helena, MT 59620-0901 
Submitted by email to deqbersecretary@mt.gov 
 
January 13th, 2022 
 
Subject: &RPPHQWV�RSSRVLQJ�3HWLWLRQV�WR�ZHDNHQ�0RQWDQD¶V�(3$-approved selenium water quality 
standards for Lake Koocanusa 
 
Dear Chairman Ruffatto and Members of the Board: 
 

I am writing on behalf of Wildsight, a leading conservation organization in the Kootenay Region 
RI�%ULWLVK�&ROXPELD�UHSUHVHQWLQJ�VRPH��������VXSSRUWHUV�DQG�KRPH�WR�7HFN�&RDO�/LPLWHG¶V��7HFN��FRDO�
mining operations, to oppose the petitions filed by Teck and the Board of County Commissioners of 
Lincoln County (Lincoln County) with the Board of Environmental Review (Board) seeking stringency 
UHYLHZ�RI�0RQWDQD¶V�(3$-approved water quality standard for selenium in Lake Koocanusa. As our 
organization is located within Canada, I do not want to comment on the specific rulemaking processes in 
the state of Montana or its relationship to federal regulations. Instead, I would like to comment on the 
necessity for such rules to exist and provide an example of what may occur to aquatic species in Lake 
Koocanusa if the current site-specific water column water quality criteria for Lake Koocanusa is changed. 
Both the health and well-being of aquatic life in Lake Koocanusa, and the personal and economic uses 
within the lake depend on the currently approved standards. 

 
The degree of environmental harm occurring from selenium pollution in Lake Koocanusa is 

likely widespread and severe, although not immediately evident. Lemly (2014)1, in a government-
commissioned report on the effects of selenium to fish reproduction and survival, predicted the likely 
collapse of Westslope Cutthroat Trout (WCT) populations living in selenium polluted waterways. In 
2019, a population collapse of WCT was observed in the upper Fording River2 and Harmer Creek3, 
whereby population declines of 70% in juveniles and 83% in adults occurred in the upper Fording River, 
and 98% in juveniles and 25% in adults in Harmer Creek. Although the Evaluation of Cause4 final report 
on the upper Fording River WCT population collapse SULPDULO\�DWWULEXWHG�WKH�GHFOLQH�WR�³the interaction 
of extreme ice conditions (due to extreme prolonged cold air temperatures, seasonal winter low flows, 
and low winter snowpack), sparse overwintering habitats and restrictive fish passage conditions during 
the preceding migration period in fall 2018´4, the report commissioned by Teck acknowledged selenium 
pollution contributed to the collapse. Over this same period, a catastrophic population collapse of WCT in 
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Harmer Creek occurred, along with a more modest decline in WCT in Grave Creek3. In this case, Harmer 
Creek saw a population decline of 98% in juveniles and 25% in adults compared to Grave Creek, which 
saw WCT population declines of 20% in juveniles and 38% in adults. Grave Creek in this case represents 
a reference condition3, identified by Teck, although mine related effects are likely still occurring in this 
watershed.  

 
The divergence in the population trends between Harmer Creek and Grave Creek must then 

indicate a severe chronic difference between these two watersheds. In the Thorley, Kortello, and 
Robinson (2021)3 report compiled for Teck, they go as far as to state thDW�WKHUH�DUH�³chronic impacts 
specific to the Harmer Creek watershed´�DQG�³this population faces the potential for functional 
extirpation within the lifespan of an adult WCT´��7KH�FRQVHTXHQFHV�RI�PLQH�SROOXWLRQ�HQWHULQJ�+DUPHU�
Creek must be substantial to account for the differences with Grave Creek, and despite the Evaluation of 
Cause4 final report on the upper Fording River WCT population collapse, chronic impacts must be 
responsible for a substantial proportion of the fish decline. Otherwise, WCT declines in both the upper 
)RUGLQJ�5LYHU�DQG�+DUPHU�&UHHN�ZRXOG¶YH�EHHQ�PXFK�PRUH�similar to what was observed in Grave 
Creek. Although extreme prolonged cold air temperatures, seasonal winter low flows, and low winter 
snowpack may have initiated the population declines in the upper Fording River, and likely Harmer 
Creek, chronic selenium pollution and other mine related contaminates and disturbances likely 
exacerbated WCT declines.      

 
Despite the chronic impacts of selenium contamination in Lake Koocanusa and the Kootenai 

River not being immediately evident, the above example illustrates how imperilled these populations 
really are. Furthermore, this example highlights how a single extreme weather event, in combination with 
the already existing high concentrations of selenium in Lake Koocanusa can threaten the health of the 
entire ecosystem. As contamination continues to increase and flow across the Canada/US border this issue 
will only worsen, and since water exiting Lake Koocanusa eventually re-enters Canada near Creston BC, 
aquatic species in Canada may become threatened if water quality is not protected.  

 
The province of BC will soon be updating the water quality guideline for the Canadian portion of 

Lake Koocanusa. This new guideline will likely set the limit of total dissolved selenium in the water 
column to be 0.85 ug/L, nearly identical to the current standard LQ�0RQWDQD��'RQ¶W�OHW�ZKDW�LV�DOUHDG\�
occurring in Canadian rivers and streams occur in your home. Population collapses predicated by Lemly 
(2014)1 are already occurring in selenium-contaminated waters of the Elk Valley. If selenium 
concentrations continue to occur above 0.8 ug/L in Lake Koocanusa, a concentration back calculated from 
the federal egg/ovary limit of 15.1 (mg/kg dw) using methodologies provided by the EPA, you can expect 
what has occurred in the Elk Valley to occur in Montana and Idaho. 
 
  
Sincerely, 

 

 

Wyatt Petryshen, M.Sc. 
Mining Coordinator, Wildsight 
wyatt@wildsight.ca 

mailto:wyatt@wildsight.ca
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1 Lemly �͘�͘�ϮϬϭϰ͘�ZĞǀŝĞǁ�ŽĨ��ŶǀŝƌŽŶŵĞŶƚ��ĂŶĂĚĂ͛Ɛ�dĞĐŬ��ŽĂů��ŶǀŝƌŽŶŵĞŶƚĂů��ƐƐĞƐƐŵĞŶƚ�ĂŶĚ��ǀĂůƵĂƚŝŽŶ�ŽĨ�^ĞůĞŶŝƵŵ�dŽǆŝĐŽůŽŐǇ�dĞƐƚƐ�ŽŶ�
Westslope Cutthroat Trout in the Elk and Fording Rivers in Southeast British Columbia. https://www.teck.com/media/2014-Water-
review_environment_canada-T3.2.3.2.1.pdf 
 
2 Cope, S. 2020. Upper Fording River Westslope Cutthroat Trout Population Monitoring Project: 2019. Report Prepared for Teck Coal 
Limited, Sparwood, BC. Report Prepared by Westslope Fisheries Ltd., Cranbrook, BC. 48 p. + 2 app. 
 
3 Thorley, J.L., Kortello, A.K. & M. Robinson. (2021). Grave Creek and Harmer Creek Westslope Cutthroat Trout Population Monitoring 
2020. A Poisson Consulting report prepared by Poisson Consulting, Grylloblatta and Lotic Environmental for Teck Coal Ltd., Sparwood, BC. 
 
4 Evaluation of Cause Team. (2021). Evaluation of Cause ʹ Decline in upper Fording River Westslope Cutthroat Trout population. Final 
report prepared for Teck Coal Limited by Evaluation of Cause Team. December 2021. 
 

https://www.teck.com/media/2014-Water-review_environment_canada-T3.2.3.2.1.pdf
https://www.teck.com/media/2014-Water-review_environment_canada-T3.2.3.2.1.pdf
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Sidner, Regan

From: Vicki A. Marquis <VAMarquis@hollandhart.com>
Sent: Thursday, January 13, 2022 4:20 PM
To: Arlene Forney; DEQ BER Secretary; DEQ BER
Cc: Bill Mercer
Subject: [EXTERNAL] RE: In The Matter Of:  Adoption of New Rule I Pertaining to Selenium Standards for Lake 

Koocanusa, Cause No. BER 2021-04 WQ

Hello Regan, our submission today bounced back and Arlene is now sending it by BDS transfer.  It is 22MB, so it is too 
large to send by email.  We are cognizant of the strict timing and want to be sure we hit the deadline.  Please let us 
know when you receive the BDS transfer or if we need to transmit it differently. 
 
Many thanks, 
 
Vicki 
 

 
Victoria A. Marquis 
Attorney, Holland & Hart LLP 
401 North 31st Street, Suite 1500, Billings, MT  59101 
T 406‐896‐4612  F 406‐206‐0084 M 406‐231‐5818 

[hollandhart.com] 

[linkedin.com]  [twitter.com]  [hollandhart.com] 
CONFIDENTIALITY NOTICE: This message is confidential and may be privileged. If you believe that this email has been sent to you in error, please reply to the 
sender that you received the message in error; then please delete this e-mail.  
 
 
 

From: Arlene Forney <AForney@hollandhart.com>  
Sent: Thursday, January 13, 2022 4:16 PM 
To: deqbersecretary@mt.gov; BER@MT.GOV 
Cc: Vicki A. Marquis <VAMarquis@hollandhart.com>; Bill Mercer <WWMercer@hollandhart.com> 
Subject: In The Matter Of: Adoption of New Rule I Pertaining to Selenium Standards for Lake Koocanusa, Cause No. BER 
2021‐04 WQ 

 
Attached are the Comments on the Stringency Review of the Selenium Rule, on behalf of Teck Coal Limited, 
for the above-captioned case.  Copies will be distributed as noted on the Certificate of Service.  
 
 

 
Arlene S. Forney 
Legal Assistant 
T 406.896.4637 
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Pursuant to Montana Code Annotated § 75-5-203(4)(a) and Administrative Rule of 

Montana 1.3.227, on June 30, 2021, Teck Coal Limited (“Teck”) petitioned the Board of 

Environmental Review (“Board”) to review its new rule ARM 17.30.632 to determine whether 

the rule, specifically ARM 17.30.632(7)(a) (the “New Selenium Rule”), which sets a water 

quality standard for selenium in Lake Koocanusa of 0.8 micrograms per liter, is more stringent 

than the comparable federal guideline of 1.5 micrograms per liter.  On October 14, 2021, the 

Lincoln County Commissioners filed a similar petition with the Board.  After public comment, 

review and discussion, the Board adopted a public process by which the petitions would be 

decided and requested “written comments addressing the issues presented by the Petitioners” 

submitted by January 13, 2022.  In accordance with that schedule and in consideration of the 

Record Supporting the Promulgation of ARM 17.30.632 (the “Record”),1 Teck offers these 

comments in support of both its Petition and the Lincoln County Commissioners’ Petition. 

I. INTRODUCTION 

In the twilight of Governor Bullock’s administration, the Board promulgated a selenium 

water quality standard of 0.80 micrograms per liter—nearly one-half the federal guideline of 

1.5 micrograms per liter.  The Board made no attempt to comply with Montana law that requires 

specific written findings prior to promulgation of a water quality standard more stringent than 

federal guidelines.  Worse, the Board misled the public and failed to inform them that it was 

enacting a standard more stringent than the federal guideline.  The Board’s promulgation of the 

New Selenium Rule violated Montana Code Annotated § 75-5-203 (the “Stringency Statute”) 

and was contrary to clear legislative intent. 

 
1 The Record was posted on the Board’s website on December 15, 2021 and is cited in this brief 
by the Bates Numbers in the lower right of each Record page (i.e.:  RR_000001). 
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Review of the Record reveals that it cannot support the written finding required to 

comply with the Stringency Standard.  Because the Record is the Board’s rulemaking record and 

the New Selenium Rule was promulgated by the Board, the Board is well-situated to make 

conclusive determinations about both the New Selenium Rule and the Record.  Given the 

Board’s violation of the Stringency Statute, issues with public notice, and the fact that the 

Record lacks evidence to support compliance with the Stringency Statute, this Board should 

correct its violation by declaring the New Selenium Rule null and void due to its violation of 

state law and declaring that its Record does not support compliance with the Stringency Statute. 

II. LEGAL BACKGROUND 

Teck incorporates, but does not restate the Legal and Factual Backgrounds presented in 

its Petition and the Lincoln County Commissioners’ Petition.  Additional legal and factual 

background are provided within the Argument section below. 

III. ARGUMENT 

A. The Stringency Statute Governs and was Violated During the Board’s Rulemaking. 

Both petitions require the Board to review and interpret the meaning of the Stringency 

Statute.  As a rule, when district courts and the Montana Supreme Court interpret statutes, their 

“goal is to ascertain the intent of the Legislature.”  Friends of the Wild Swan v. Dep't of Nat. Res. 

& Conservation, 2005 MT 351, ¶ 13, 330 Mont. 186, 127 P.3d 394.2  When the “plain language 

of a statute is clear and unambiguous, we need not engage in further construction.”  Mont. Indep. 

Living Project v. City of Helena, 2021 MT 14, ¶ 15, 403 Mont. 81, 479 P.3d 961.  Here, the plain 

language clearly and unambiguously directs that the New Selenium Rule is more stringent than 

 
2 Cases cited throughout are provided in alphabetical order in Exhibit K. 



 

3 

the federal guideline.  Although further statutory construction is not necessary, consideration of 

the legislative history affirms that interpretation. 

1. The New Selenium Rule Violates the Plain Language of the Stringency 
Statute. 

The Stringency Statute requires that the Board “may not adopt a rule … that is more 

stringent than the comparable federal regulations or guidelines that address the same 

circumstances.”  § 75-5-203(1), MCA.  In the only Montana case that has interpreted this 

language, the District Court held that the plain language of the Stringency Statute means that it is 

“triggered” when a “federal regulation, guideline or criteria” exists “addressing the particular 

parameter involved” or the relevant discharge generally.  Pennaco Energy v. Mont. Bd. of Envtl. 

Review, 2007 Mont. Dist. LEXIS 516, ¶ 69 (affirmed by Pennaco Energy, Inc. v. Mont. Bd. of 

Envtl. Review, 2008 MT 425, 347 Mont. 415, 199 P.3d 191).  In this case, the “particular 

parameter involved” is selenium and EPA has adopted criteria for “selenium in fresh water.”  

Exhibit G (81 FR 45285 (July 13, 2016)).  “EPA’s recommended water quality criteria are 

scientifically derived numeric values,” three are fish tissue numbers and one is a water column 

number.  Id., at p. 45286 (emphasis added).  EPA did not say that site-specific modeling was a 

criterion or standard.  A written finding is required in this case because the water column 

standard of 0.8 micrograms per liter is more stringent than the federal criterion of 1.5 

micrograms per liter.  The plain language interpretation of the statute and elementary math prove 

that the New Selenium Rule is more stringent than federal and therefore the Stringency Statute’s 

written finding requirement has been triggered. 

2. The New Selenium Rule is Contrary to the Legislative Intent of the 
Stringency Statute. 

Although the Board need go no further than the plain language of the Stringency Statute, 

the legislative history confirms legislative intent has also been violated.  Here, the intent of the 
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legislation was that the public be informed of the rule’s stringency in the original publication of 

the proposed rule and that all water quality standards, whether fish tissue or water quality, must 

comply with the Stringency Statute. 

a. 1995 Legislation - House Bill 521 

With broad support from a variety of organizations and interests, the 54th Montana 

Legislature passed House Bill 521, which was codified as the Stringency Statute in Part 2 of the 

Montana Water Quality Act.  Exhibits A (1995 Mt. HB 521) and B (Partial Montana Legislative 

History, 1995 Mt. HB 521, pp. 26-28).  The concept of “no more stringent than federal” was 

important enough that the Legislature provided laws for inclusion not just in the Montana Water 

Quality Act, but also in the air quality, public water supply, and waste and litter control statutes.  

See Mont. Code Ann. §§ 75-5-203 (Montana Water Quality Act); 75-2-207 (Clean Air Act of 

Montana); 75-2-301(4) (Clean Air Act of Montana); 75-6-116 (Public Water Supply Statutes); 

75-10-107 (Waste and Litter Control Statutes).  Montana was not alone in putting side boards on 

how state government could regulate beyond federal requirements.  At least twenty-six other 

states have enacted similar provisions; thirteen of those have absolutely prevented any state 

standards from being enacted that are more stringent than the federal requirements.3 

 
3 See Ala. Code 22-35-10, 22-36-7; Alaska Stat. 46.03.365; Ariz. Rev. Stat. 49-255.01, 49-1009; 
Ark. Code Ann. 8-7-803; Colo. Rev. Stat. 25-8-202(8)(a); Fla. Stat. Chs. 403.061(7), (32), 
403.804(2); Idaho Code 39-3601; Iowa Code §§ 459.311(2), 455B.173(2)(b), 455B.105(3); Ky. 
Rev. Stat. Ann. 13A.120, 224.16-050(4); Me. Rev. Stat. Ann. Ti. 38, 341-D(1-B); Exec. Order 
No. 01.01.1996.03, 23-4 Md. Reg. 193 (1996); Minn. Stat. § 155.03(9)(4) and 103G.127; Miss. 
Code Ann. 49-17-34; Neb. Rev. Stat. 81-1505(22); Nev. Rev. Stat. 459.824; N.D. Cent. Code 
23-01-04.1(1); Ohio Rev. Code Ann. 121.39; Okla. Stat. 27A, 1-1-206; Or. Rev. Stat. 
468B.110(2); Penn. Exec. Order No. 1996-1; S.D. Codified Laws § 1-41-3.4; Tenn. Code Ann. 
4-5-226(l); Utah Code Ann. 19-5-105; Va. Code Ann. 62.1-44.15:1; W. Va. Code 22-1-3; Wis. 
Board Pol. NR 1.52(3); Wyo. Stat. Ann. 35-11-1416. 
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Within House Bill 521, the Legislature expressly noted that “Montana must 

simultaneously move toward reducing redundant and unnecessary regulation that dulls the state’s 

competitive advantage while being ever vigilant in the protection of the public’s health, safety, 

and welfare.”  Exhibit A, p. 1.  To do so, the Legislature directed that “Montana’s administrative 

agencies should analyze whether analogous federal standards sufficiently protect the health, 

safety, and welfare of Montana’s citizens.” Exhibit A, p. 2.  Further, “the public should be 

advised of the agencies’ conclusions about whether analogous federal standards sufficiently 

protect the health, safety, and welfare of Montana citizens.”  Id. 

The agency must “include as part of the initial publication and all subsequent 

publications a written finding if the rule in question contains any standards or requirements that 

exceed the standards or requirements imposed by comparable federal law.”  Exhibit A, p. 2 

(emphasis added).  That “written finding must include but is not limited to a discussion of the 

policy reasons and an analysis that supports the board's or department's decision that the 

proposed state standards or requirements protect public health or the environment of the state and 

that the state standards or requirements to be imposed can mitigate harm to the public health or 

the environment and are achievable under current technology.”  Exhibit A, p. 2. 

Thus, Montana citizens and their Legislature made clear, through House Bill 521, that: 

(1) any standard proposed to be more stringent than the federal guideline was subject to the 

Stringency Statute, (2) the public must be informed of such stringency in the initial publication 

of the proposed standard, and (3) the agency must make the required written finding before 

adopting the proposed standard.  The New Selenium Rule’s water column standard is subject to 

the Stringency Statute, but the initial rule publication did not inform the public of that fact and 
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the Board failed to make the required written finding.  Therefore, the New Selenium Rule is 

contrary to all three intentions. 

b. 1995 Legislation – Senate Bill 331 

While House Bill 521 was being enacted, Senate Bill 331 was also navigating through the 

Legislature.  Section One of Senate Bill 331 also provided a no-more-stringent-than-federal 

provision, but specific to Part 3 the Montana Water Quality Act.  Senate Bill 331, codified at 

§ 75-5-309, MCA provided “a similar requirement employing different language” and required a 

similar written finding prior to setting a standard more stringent than federal.  Pennaco (District 

Court Ruling), ¶ 66.  The statute was later repealed in 2015 when the requirement was 

incorporated into the Stringency Standard in Part 2 of the Water Quality Act (see supra 

§ III.A.2.c. below).  § 75-5-309, MCA; Exhibit E (2015 Mt. SB 325). 

Section Two of Senate Bill 331 provided a new statute allowing for “Site Specific 

Standards for Protection of Aquatic Life.”  Exhibit C, 1995 Mt. SB 331 (codified as § 75-5-310, 

MCA, the “Site-Specific Standards Statute”).  Like House Bill 521, rather than preventing 

stringent standards, Senate Bill 331 sought to ensure that standards were appropriate and well-

considered: 

The legislature intends that, in promulgating rules under this bill, 
the board of health and environmental sciences4 should seriously 
consider the impact of proposed rules and that the rules should be 
adopted only on the basis of sound, scientific justification and 
never on the basis of projections or conjecture.  The legislature is 
specifically concerned that water quality must reflect 
concentrations that can be reliably measured, or the rules will, as a 
practical matter, be unenforceable. 

 
4 The Board of Health and Environmental Sciences is this Board’s predecessor. 
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Exhibit C, pp. 1-2.  The Legislature specifically called out the only situation when the no-more-

stringent-than-federal provision would not apply, stating section one “is not intended to prohibit 

the adoption of ground water quality standards.”  Exhibit C, p. 2.  The legislative history is void 

of any indication that site-specific standards would be exempt from the no-more-stringent-than-

federal provision.  Exhibit D, Legislative History, 1995 Mt. SB 331. 

The presence of both provisions in one bill demonstrates that the two are not competing 

or contradictory.  Further, language in the Statement of Intent clarifies that when “promulgating 

rules under this bill” (including rules under the “Site-Specific Statute”), the rules “should be 

adopted only on the basis of sound, scientific justification.”  Exhibit C, p. 2.  The Legislature 

then used the same words in the no-more-stringent-than-federal provision (requiring a finding 

“based on sound scientific or technical evidence in the record”).  Id.  Thus, the Legislature 

intended that water quality standards, including site-specific water quality standards, would be 

subject to the no-more-stringent-than-federal provision. 

c. 2015 Legislation – Senate Bill 325 

The Stringency Statute’s applicability to site-specific standards was again confirmed in 

2015 when DEQ-supported legislation specifically identified site-specific standards as subject to 

the Stringency Statute.  Senate Bill 325 repealed the no-more-stringent-than-federal provision 

from the 1995 Senate Bill 331 (previously codified at § 75-5-309, MCA) and amended the 

Stringency Statute as follows (deleted language in strike-out, added language underscored): 

75-5-203. State regulations no more stringent than federal 
regulations or guidelines. 
(1) After April 14, 1995, exceptExcept as provided in subsections 
(2) through (5) or unless required by state law, the board may not 
adopt a rule to implement this chapter75-5-301, 75-5-302, 75-5-
303, or 75-5-310 that is more stringent than the comparable federal 
regulations or guidelines that address the same circumstances. The 
board may incorporate by reference comparable federal regulations 
or guidelines. 
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Exhibit E (2015 Mt. SB 325, Section 2). 

The Site-Specific Standards Statute, Mont. Code Ann. § 75-5-310, was specifically added 

to the Stringency Statute in 2015, with DEQ’s support.  During the final House Natural 

Resources Hearing on Senate Bill 325, DEQ testified as a bill proponent.  Exhibit F, p. 3 

(transcription of proponent testimony portion of Audio file of the House Natural Resources 

Hearing on Senate Bill 325 (March 30, 2015)).  Site-specific standards are not exempt from the 

Stringency Statute and DEQ specifically supported applying the Stringency Statute to site-

specific standards.  Any argument that the New Selenium Rule is a site-specific standard, and 

therefore exempt from compliance with the Stringency Statute, fails. 

B. The New Selenium Rule Must Comply with the Stringency Statute. 

Various statements and arguments have erroneously hypothesized that the Stringency 

Statute can be ignored with regard to the New Selenium Rule.  Those arguments may be 

summarized into two categories: 

1) The Stringency Statute may be ignored because the New Selenium Rule was 

developed as a site-specific standard using federally recommended site-specific procedures, 

making it “more accurate” than the federal guideline and translating the federal egg/ovary fish 

tissue standard into a water column standard.  RR_000001 (DEQ Memo to Board, Re: HB 521 

Analysis and Takings Checklist (September 9, 2020));5 RR_000006 (DEQ Presentation to 

WPCAC, slide 2); RR_001329 (MAR Notice 17-414, p. 1793).  DEQ’s Response to Teck’s 

Petition to Review ARM 17.30.632, p. 2 (filed with the Board under this docket on September 28, 

2021). 

 
5 The memo is not found in either the September 24, 2020 or December 11, 2020 Board Meeting 
Packets, making it unclear whether or how the public had opportunity to review and consider it. 
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2) The Stringency Statute may be ignored because the federal guideline recommends 

site-specific standards “whenever possible, due to local environmental factors affecting selenium 

bioaccumulation in aquatic ecosystems” therefore, site specific standards are not subject to the 

Stringency Statute.  RR_001328 (MAR Notice No. 17-414, p. 1791). 

Neither of those arguments succeeds in exempting the New Selenium Rule from the 

Stringency Statute and both arguments are contrary to legislative intent. 

1. The Stringency Statute Cannot be Ignored. 

a. The Legislature Intended that the Stringency Statute Apply to All 
Standards, Even Site-Specific Standards and Even Standards with 
Multiple Elements for Fish Tissue and Water Quality. 

The Legislature intended that the Stringency Statute apply “if the rule in question 

contains any standards or requirements that exceed the standards or requirements imposed by 

comparable federal law.”  Exhibit A, p. 2 (emphasis added).  Also, in 1995, the Legislature 

enacted a no-more-stringent-than-federal statute applicable to site-specific standards.  Exhibit C 

(1995 Mt. SB 331).  In 2015, DEQ supported legislation to combine the two no-more-stringent-

than-federal provisions and expressly included site-specific standards within the universe of 

standards subject to the Stringency Statute.  Exhibit E (2015 Mt. SB 325). 

The Stringency Statute does not differentiate among types of water quality standards, but 

instead applies to “any” water quality standard.  None of the four separate numeric standards in 

the New Selenium Rule is exempt from the Stringency Statute.  The Stringency Statute 

requirement for a written finding has been triggered because the 0.8 micrograms per liter water 

column standard is plainly more stringent than the federal guideline of 1.5 micrograms per liter. 
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b. The New Selenium Rule Itself Clarifies that its Water Column 
Standard is a Water Quality Standard Subject to the Stringency 
Statute. 

The New Selenium Rule does not refer to the separate fish tissue and water column 

elements as criteria, but as “standards.”  ARM 17.30.632(1) (“For Lake Koocanusa and the 

Kootenai River mainstem, the standards specified in (6) [for fish tissue] and (7) [for water 

column] supersede the otherwise applicable water quality standards found elsewhere in state 

law” (emphasis added); ARM 17.30.632(2) (“Numeric selenium standards for Lake Koocanusa 

and the Kootenai River mainstem from the US-Canada international boundary to the Montana-

Idaho border are expressed as both fish tissue and water column concentrations” (emphasis 

added)).  Further, the New Selenium Rule specifies that “water column standards [set at 0.8 

micrograms per liter for Lake Koocanusa] are the numeric standards for total dissolved 

selenium.”  ARM 17.30.632(7) (emphasis added). 

The New Selenium Rule also applies the water column standard as an enforceable water 

quality standard.  ARM 17.30.632(2) (providing that for Lake Koocanusa, which is in non-steady 

state, “both the fish tissue and water column standards apply”); ARM 17.30.632(5) (“No person 

may violate the numeric water quality standards in (6) [for fish tissue] through (7) [for water 

column]”).  Because the New Selenium Rule refers to the water column standard as a “water 

quality standard” and because that water column standard is enforceable, the New Selenium Rule 

itself verifies that the water column standard of 0.8 micrograms per liter selenium in Lake 

Koocanusa is a “water quality standard” subject to the Stringency Statute. 

c. Federal Law Affirms that All Criteria in the New Selenium Rule are 
Standards Subject to the Stringency Statute. 

A water quality standard “shall consist of the designated uses of the navigable waters 

involved and the water quality criteria for such waters based upon such uses.”  33 U.S.C. 
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§ 1313(c)(2)(A).  For selenium, the 2016 EPA Guideline provides that the “criterion has four 

elements, and EPA recommends that states include all four elements in their standards.”  

Exhibit G, 81 FR at 45286.  Whether and how the criteria relate to each other does not mean that 

any one criterion is not a water quality standard.  Nor does it exempt any one of the criteria from 

compliance with statutes governing water quality standards, including the Stringency Statute.  

Indeed, if the water column standard was not considered a “water quality standard” then EPA 

would have no authority to approve or disapprove it.  Id.; 40 C.F.R. § 131.20(c).  But here, EPA 

did exercise its authority to review and approve the New Selenium Rule as a water quality 

standard, including both the fish tissue and water column standards in its review.  The water 

column standard is a water quality standard, subject to the Stringency Statute. 

EPA’s review and approval of the New Selenium Rule is documented in its February 25, 

2021 letter to the Board and rationale for the approval.  Exhibit H.  The letter and rationale 

document EPA’s determination that the New Selenium Rule is more stringent than the 2016 EPA 

Guideline: 

• Federal requirements “allow states to adopt water quality standards that are more 
stringent than may be strictly necessary under federal law.”  Ex. H, pdf p. 5. 

• “EPA notes that its charge under federal law is to review state water quality criteria 
submissions only to ensure that sound science shows they are protective of the 
designated use, not to determine whether the precise value selected by the state is the 
most scientifically rigorous number possible.” Ex. H, pdf p. 9, n. 11 (citing case law 
holding that “If the proposed standards are more stringent than necessary to comply 
with the Clean Water Act’s requirements, the EPA may approve the standards 
without reviewing the scientific support for the standards”). 

• The New Selenium Rule “is more stringent than the recommended water column 
criterion element for lentic aquatic system in EPA 2016 (1.5 mg/L).”  Ex. H, pdf 
p. 15 (emphasis added). 

EPA, as the drafter and developer of the federal guideline and as the reviewing and 

approval authority for the New Selenium Rule, is expertly situated to determine whether the New 
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Selenium Rule is more stringent than the federal guideline.  EPA reviewed the New Selenium 

Rule and concluded that yes, in fact, it “is more stringent” than the federal guideline.  Ex. H, 

pdf p. 15 (emphasis added).  EPA’s conclusion makes clear that the Board erred when it 

promulgated the New Selenium Rule without the required written finding, causing a violation of 

the Stringency Statute. 

d. State Law Affirms that All Criteria in the New Selenium Rule are 
Standards Subject to the Stringency Statute. 

In the one case specifically addressing the same statute at issue here, the Montana 

Supreme Court relied, in part, on EPA’s determination that the standard at issue was not more 

stringent than the federal guideline, but was instead “consistent with” it.  Pennaco Energy, Inc. v. 

Mont. Bd. of Envrtl. Review, 2008 MT 425, ¶ 46.  In Pennaco, the Montana Supreme Court 

affirmed the District Court holding that Montana’s salinity standards did not violate the 

Stringency Statute because EPA had “not adopted a corresponding standard” and because 

Montana’s salinity standards were “consistent with” other EPA requirements.  Pennaco, ¶ 44.  In 

contrast, here, EPA expressly noted that the New Selenium Rule “is more stringent” than the 

federal guideline.  As in Pennaco, EPA’s conclusion about how the standard compares to the 

federal guideline is conclusive.  EPA concluded that the New Selenium Rule is more stringent 

than federal, so should the Board. 

2. The 2016 EPA Guidelines Do Not “Recommend” Site-Specific Standards 
“Whenever Possible” and Even if They Did, That Would not Exempt the 
New Selenium Rule from Compliance with Montana’s Stringency Statute. 

DEQ and the Board repeatedly represented to the public that the 2016 EPA Guideline 

recommended site-specific standards “whenever possible.”  RR_000001; RR_000006; 

RR_001328.  No such recommendation is found in the 2016 EPA Guideline.  In reality, the 2016 

EPA Guideline states that “site-specific water column criterion element values may be necessary 
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at aquatic sites with high selenium bioaccumulation.”  RR_003033 (2016 EPA Guideline, p. xiii 

(emphasis added)).  Further, the New Selenium Rule is neither legally justified nor properly 

authorized as a site-specific standard, negating any saving grace that may be conferred by 

referring to it as a site-specific standard. 

a. The Public was Misled. 

The difference between DEQ’s and the Board’s words (“whenever possible”) and the 

2016 EPA Guideline (“may be necessary”) is important for two reasons.  First, the Legislature 

specifically noted that “the public should be advised of the agencies’ conclusions about whether 

analogous federal standards sufficiently protect the health, safety, and welfare of Montana 

citizens.”  Exhibit A, p. 2.  Here, neither DEQ nor the Board ever addressed whether the federal 

guideline of 1.5 micrograms per liter “sufficiently protect[s] the health, safety, and welfare of 

Montana citizens.”  Promulgating a more stringent, and hence more protective, water quality 

standard does not satisfy the legislature’s intent that the adequacy of the federal guideline be 

considered first, before launching into rulemaking for a more stringent standard.  The relevant 

question is not whether the New Selenium Rule is protective of aquatic life—indeed, any lower 

standard may arguably be protective just as a standard set at zero is protective.  But that is not the 

analysis intended by the Legislature.  Instead, the Legislature directs that the relevant question is 

whether the 2016 EPA Guideline is “sufficiently” protective of the “health, safety and welfare of 

Montana citizens.”  That question has been neither considered nor answered such that the public 

was advised of the Board’s conclusions. 

Second, the Legislature specifically noted that the Board must “include as part of the 

initial publication and all subsequent publications a written finding if the rule in question 

contains any standards or requirements that exceed the standards or requirements imposed by 

comparable federal law.”  Exhibit A, p. 2 (emphasis added).  Here, the initial publication of the 
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rule occurred by notice in the Montana Administrative Register on October 9, 2020.  RR_001326 

– 001331.  That initial publication expressly states in two places that the proposed water quality 

standard “is no more stringent than the recommended EPA 304(a) criteria.”  RR_001330 

(emphasis added).  The Board acted contrary to the legislative intent because it failed to inform 

the public, in the original publication, that the New Selenium Rule was more stringent than the 

federal guideline.  The Board’s public notice misled the public to believe that the proposed 

standard was not more stringent than the federal guideline. 

When the public is “denied their right to participate effectively in the governmental 

process” the rulemaking is invalid.  Rosebud Cty. v. Dep’t of Revenue, 257 Mont. 306, 311, 849 

P.2d 177, 180 (1993).  Here, the public was misled to believe that (1) EPA recommends site-

specific standards “whenever possible,” (2) the Stringency Statute did not apply to site-specific 

standards, and  (3) the New Selenium Rule was not more stringent than the federal guideline.  

Presenting the public with misleading information denies the public the right to participate 

effectively in the rulemaking.  The Board need go no further in its analysis: the New Selenium 

Rule should be declared illegal because the public was not informed that the Stringency Statute 

was triggered and therefore could not participate effectively in the rulemaking. 

b. The New Selenium Rule is Neither Justified nor Authorized as a Site-
Specific Standard. 

The actual language of the 2016 EPA Guideline is that “site-specific water column 

criterion element values may be necessary at aquatic sites with high selenium bioaccumulation.”  

RR_003033 (emphasis added).  Neither DEQ nor the Board attempted to justify the New 

Selenium Rule by explaining why Lake Koocanusa is an aquatic site “with high selenium 

bioaccumulation” relative to other sites throughout Montana.  In fact, Montana’s statewide 

chronic aquatic life standard for selenium remains set at 5 micrograms per liter—more than six 
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times greater than the New Selenium Rule.  Circular DEQ-7, p. 64 (incorporated into the 

Montana Water Quality Act by ARM 17.30.619(1)(a)).  Yet the Record does not explain how 

Lake Koocanusa, which is currently well below the statewide standard, not subject to any fish 

consumption advisory and exhibits no true evidence of harm (see supra, § III.D.2 below), has 

any higher selenium bioaccumulation rate than any other Montana waterbody.  Therefore the 

“high selenium bioaccumulation” prerequisite for site-specific standards pursuant to the 2016 

EPA Guideline has not been met in this case. 

At the state level, the Site-Specific Standards Statute provides authority for promulgating 

standards to protect aquatic life based on site-specific conditions.  § 75-5-310, MCA.  Neither 

DEQ, nor the Board, invoked the Site-Specific Standards Statute as the basis for the New 

Selenium Rule.  RR_001326; RR_001328 (MAR Notice No. 17-414, providing the Authority 

(“AUTH”) for the New Selenium Rule as only Sections 75-5-201 and 75-5-301, MCA).  

Additionally, the New Selenium Rule could not have legally been promulgated based on the 

Site-Specific Standards Statute because it was not requested “by a permit applicant, permittee, or 

person potentially liable under any state or federal environmental remediation statute” as 

required by law.  Mont. Code Ann.  § 75-5-310. 

Here again, the public was misled to believe that the New Selenium Rule was 

promulgated as a site-specific standard when in reality, it does not comply with either the 2016 

EPA Guideline prerequisites for a site-specific standard or the Montana Site-Specific Standards 

Statute.  This too is a fatal flaw and, by itself, supports invalidation of the New Selenium Rule. 

c. Even if the New Selenium Rule Could Be Justified or Authorized as a 
Site-Specific Standard, Compliance with the Stringency Statute is 
Required. 

The Stringency Statute clearly applies to water quality standards promulgated pursuant to 

both Section 75-5-301, MCA (invoked by the Board) and Section 75-5-310, MCA (the Site-
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Specific Standards Statute).  Mont. Code Ann. § 75-5-203(1).  As noted above (see supra 

§ III.A.2.c) DEQ supported 2015 legislation that specifically included both statutes within the 

Stringency Statute.  Therefore, it cannot credibly be argued that any “site-specific” characteristic 

in the New Selenium Rule exempts it from the Stringency Statute. 

C. The Required Written Finding Was Not Made. 

In the final rule promulgation, the Board asserted that it “is not required to make written 

findings required by 75-5-203(2), MCA.”  RR_002544-45 (Bd. Resp. to Cmt. No. 200).  

Therefore, it is undisputed that the written finding required by the Stringency Statute was never 

made for the New Selenium Rule. 

The Board’s analysis may stop here, and the New Selenium Rule should be declared 

illegal.  Not only was the public misled, but the Board admitted that it did not provide the written 

finding required by the Stringency Statute.  This clear violation of state law supports invalidation 

of the New Selenium Rule. 

D. The Required Written Finding Cannot Be Made Based on the Record.  

Even if the Board or DEQ looks to the Record for evidence to support compliance with 

the Stringency Statute, none can be found, demonstrating the need to invalidate the New 

Selenium Rule.  If further selenium regulation is desired, a new rulemaking process must be 

initiated to properly inform the public, as necessary, in the original publication and seek evidence 

that might support a rule set more stringent than the federal guideline. 

1. The Record Does Not Support a Finding that the New Selenium Rule 
Protects Public Health or the Environment. 

The Stringency Statute requires there to be evidence in the Board’s rulemaking record 

that “the proposed state standard or requirement protects public health or the environment of the 

state.”  § 75-5-203(2)(a), MCA.  Public health and the environment are protected when 
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beneficial uses of the water are not impaired.  In turn, beneficial uses are not impaired when 

water quality standards are met.  §§ 75-5-103(12) and (13), MCA (defining “High-quality 

waters” and “Impaired water body”).  But when the water quality standard is more stringent than 

the natural or nonanthropogenic condition of the waterbody, then the natural/nonanthropogenic 

condition becomes the water quality standard for that waterbody.  § 75-5-222, MCA (State 

regulation for natural conditions).  As DEQ explained when that statute was enacted, “natural 

cannot impair existing uses.”  Exhibit F, p. 3 (DEQ testifying that “natural conditions cannot 

impair an existing use; otherwise, that use simply would not exist”).  Thus, the natural condition 

protects beneficial uses and therefore protects public health and the environment. 

Here, evidence in the Record indicates that the natural condition may already exceed or 

be very near the water column standard in the New Selenium Rule.  As pointed out by a majority 

of the Legislature’s Water Policy Interim Committee, despite DEQ’s “indicat[ion] that selenium 

does not occur naturally within the Lake Koocanusa watershed in Montana,” the legislators 

“recently became aware of a 2016 study completed by DEQ in collaboration with the University 

of Montana which indicates that selenium does exist in the tributaries to the lake, some at levels 

near the proposed standard.”  RR_001891.  In fact, the 2016 DEQ presentation indicated that 

upstream tributary levels ranged from 0.04 micrograms per liter selenium at Gold Creek to 0.5 

micrograms per liter selenium at Bristow Creek, Jackson Creek, McGuire Creek and Warland 

Creek.  RR_001908.  Therefore, DEQ’s own data validate concerns raised during the 
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rulemaking, indicating a need for more analysis of the natural conditions, before any conclusion 

regarding protection of public health or the environment can be made.6 

2. The Record Does Not Support a Finding that the New Selenium Rule Can 
Mitigate Harm to the Public Health or the Environment. 

The Stringency Statute requires there to be evidence in the Record that the proposed 

standard can mitigate harm to the public health or environment.  § 75-5-203(2)(b), MCA.  

Legally, the standard cannot mitigate harm because, as the Board confirmed, there is nothing 

Montana can regulate with the New Selenium Rule.  Board Members noted that there are no 

alleged sources of selenium within the state’s regulatory jurisdiction; thus, even if harm is 

occurring (which it is not) the standard cannot be used by Montana to mitigate any alleged harm.  

RR_001904-16; RR_002400-01; RR_002421. 

Further, the Record is void of any evidence of harm.  Evidence in the Record reveals that 

it is more likely that no harm is occurring, such that no mitigation is needed, making the New 

Selenium Rule a nullity—a rule established to mitigate a harm that does not exist. 

a. Water Quality Data Do Not Indicate Harm. 

The six most recent years of data reveal selenium levels in Lake Koocanusa that are 

within the Montana state-wide selenium standard of 5 micrograms per liter, within the 2016 EPA 

Guideline of 1.5 micrograms per liter selenium, and within the British Columbia Water Quality 

Guideline of 2.0 micrograms per liter selenium. RR_000106; RR_002481.  The Board 

acknowledged Lake Koocanusa’s compliance with the various selenium standards and that 

 
6 Those concerns and others were the genesis of 2021 House Joint Resolution 37, which is an 
interim study being conducted by a subcommittee of the Legislature’s Water Policy Interim 
Committee and the Environmental Quality Council to conduct a “collaborative review” of the 
New Selenium Rule, specifically analyzing “the data and processes referenced in and used to 
support rulemaking.”  Exhibit I (2021 Mt. HJ 37). 
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“[t]here have been no documented reproductive effects on fish in Lake Koocanusa.”  

RR_002520; RR_002523 (Bd. Resp. to Cmt. No. 136; 143).  No harm is indicated by the water 

quality data. 

b. Fish Tissue Data Do Not Indicate Harm. 

Fish tissue criteria are an important part of the New Selenium Rule (see ARM 

17.30.632(6)), but Montana does not have a vetted, approved, or written methodology for using 

fish tissue data to assess water quality pursuant to Title 75, Section 5, Part 7 of the Water Quality 

Act (requiring assessment of water quality for support of beneficial uses).  Thus, it is impossible 

for a Water Quality Act-compliant assessment to show harm based on fish tissue data. 

Even though there is no approved assessment methodology, review of fish tissue data in 

compliance with the New Selenium Rule and the 2016 EPA Guideline7 indicates no harm caused 

by selenium.  When considering fish tissue samples, both the New Selenium Rule and the 2016 

EPA Guideline require use of an “average” or a “composite sample” of “a minimum number of 

five individuals from the same species.”  ARM 17.30.632(6).  Instead of considering average or 

composite samples, the Board focused on three individual egg/ovary samples for redside shiner 

and one for peamouth chub.  RR_002524 (Bd. Resp. to Cmt. No. 146); RR_000111 (Derivation 

Document).  Conclusions about harm based on individual samples are contrary to the New 

Selenium Rule and the 2016 EPA Guideline and are therefore inherently flawed.  Instead, 

consideration of the fish tissue data in compliance with the New Selenium Rule and the 2016 

EPA Guideline (using averages or composites of five or more individual samples) reveals no 

 
7 Neither the New Selenium Rule nor the 2016 EPA Guideline were applicable under Montana’s 
Water Quality Act in 2020 when the rule was adopted; therefore, neither was appropriate for 
assessing impairment.  However, this analysis is provided to illustrate the utter lack of basis for 
the rulemaking. 
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exceedances; therefore, no harm is shown.  Again, the New Selenium Rule is proven to be a 

nullity because it over-protects from an imaginary harm.  Here, no mitigation is required or 

would be effective because there is no demonstrated harm to public health or the environment. 

Additionally, for egg/ovary fish tissue samples, the “only appropriate time to collect 

egg/ovary tissue from suitable species is when the female is gravid in the pre-spawn stage, just 

before mating and spawning.”  RR_001164 (USGS Open File Report 2020-1098).  If unripe 

tissue is used, the results “will not be representative for monitoring and assessment.”  Id.  The 

Board acknowledged problems with egg/ovary fish tissue sampling, specifically that “it has been 

a challenge to collect eggs from gravid females” but did the Board did not explain its reliance on 

unripe ovary data.  RR_002523 (Bd. Resp. to Cmt. No. 141; 143).  Even so, individual egg/ovary 

samples collected for the most sensitive species in Lake Koocanusa (Cutthroat trout) remain 

below the EPA criteria.  Id.  Thus, no credible evidence of harm based on fish tissue samples 

exists in the Record; therefore, no finding can be made that the New Selenium Rule mitigates 

any harm. 

c. No Record Evidence Indicates that Harm is Threatened. 

The Board acknowledged the lack of harm and staked out a position based on theoretical 

harm, stating “detrimental impacts may have already begun.”  RR_002520 (Bd. Resp. to Cmt. 

No. 136 (emphasis added)).  No fish tissue samples exceeded the 2016 EPA Guideline’s muscle 

criterion and “of the four whole body samples collected on the Montana portion of the reservoir, 

all were below [the 2016 EPA Guideline’s whole body criterion].”  RR_002524 (Bd. Resp. to 
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Cmt. No. 146); RR_000111 (Derivation Document).  Thus, the fish tissue data does not indicate 

any present or threatened harm.8 

DEQ’s previous 2012 assessment of Lake Koocanusa as “threatened” does not contribute 

any credible evidence to the analysis because it was premised on projections that have proven 

wrong over time.  RR_0018888; RR_001902.  In 2012, DEQ “estimated that by 2015 the lake 

will be exceeding Montana’s chronic aquatic life standard for total selenium,” which was 5 

micrograms per liter at that time.  Exhibit J, p. 27 (DEQ Water Quality Standards Attainment 

Record for Lake Koocanusa).  Therefore, the “threatened” listing is based on a prediction made 

in 2012 that by 2015, the lake would exhibit selenium concentrations exceeding 5 micrograms 

per liter.  That never happened.  As evidenced in the Record, selenium levels in Lake Koocanusa 

through the year 2020 have not even reached one-half of the statewide 5 micrograms per liter 

standard.  RR_000106; RR_002481.  In fact, most samples are between 1.0 and 1.5 micrograms 

per liter – a far cry from any threat that it will reach 5 micrograms per liter any time in the near 

or far future.  Id.   No data supports listing Lake Koocanusa as either threatened or impaired, 

further demonstrating the lack of evidence supporting the New Selenium Rule. 

 
8 While the Board correctly noted that Montana need not “require that dead fish float on the 
surface of our state’s rivers and streams before its farsighted environmental protections can be 
invoked,” there must be some evidence supporting the rulemaking.  Mont. Envtl. Info. Ctr. v. 
Dep't of Envtl. Quality, 1999 MT 248, ¶ 78, 296 Mont. 207, 988 P.2d 1236.  In MEIC, the Court 
relied on a “demonstration” that the challenged activity “would have added a known carcinogen 
such as arsenic to the environment in concentrations greater than the concentrations present in 
the receiving water.” MEIC, ¶ 79.  The Court also relied on DEQ’s previous conclusion that such 
a discharge would have “a significant impact.”  Id.  Here, there are no facts or evidence to 
support the Board’s assumptions about threatened harm; therefore, the assumptions are invalid 
and insufficient to support the New Selenium Rule. 
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3. The Record Does Not Support Finding that the New Selenium Rule Is 
Achievable Under Current Technology. 

The Stringency Statute requires there to be evidence in the Record that the proposed 

standard “is achievable under current technology.”  § 75-5-203(2)(b), MCA.  No such evidence 

exists in the Record.  The Board made no attempt to describe or consider the “current 

technology” available to treat selenium discharges or what levels such treatment could achieve.  

Instead, the Board stated that “[a]chievability will depend on the degree of work undertaken in 

Canada to control the elevated selenium loads coming out of the Elk River.”  RR_002505-06 

(Bd. Resp. to Cmt. No. 78).  Not only does this statement demonstrate the inability of Montana 

to regulate anything with the New Selenium Rule, such that any alleged harm could be mitigated, 

it also proves that the Board made no attempt to demonstrate that the New Selenium rule is 

achievable.  There is no evidence in the Record by which any finding about achievability of the 

New Selenium Rule may be made. 

Additionally, naturally occurring selenium levels in Lake Koocanusa, as well as selenium 

contributions from other tributaries and other sources, were not considered; therefore, the 

standard might never be achievable.  In response to comments about tributary and background 

selenium contributions, the Board contradicted itself, stating that “all available data suggest that 

[tributary] contributions are lower than the proposed standards,” but also admitting that the 

tributary sampling had limited sensitivity and could not accurately report selenium levels lower 

than 0.9 micrograms per liter.  RR002518; RR_002520; RR_002519 (Bd. Resp. to Cmt. No. 129; 

134; 132; 131).  Because that reporting level of 0.9 micrograms per liter is greater than the new 

standard of 0.8 micrograms per liter, there is no assurance that the tributaries do not contribute 

selenium at levels near, at, or even slightly higher than the new standard.  The Board also 

referenced DEQ’s 2016 tributary data, which indicates that the Montana tributaries contributing 
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to Lake Koocanusa contain between 0.04 and 0.5 micrograms per liter selenium.  RR_001908.  

The Record evidence suggest that natural background conditions may indicate that the New 

Selenium Rule is not achievable. 

Additionally, selenium contributions and impacts from operation of the Libby Dam, 

including bank sloughing within the reservoir, were not considered.  Despite the significant 

water flow fluctuations caused by operation of Libby Dam and comments emphasizing the 

variable and drastic flows, the Board did not consider how the operation of Libby Dam affects 

water-column selenium levels in Lake Koocanusa.  RR_002526-28 (Bd. Resp. to Cmt. No. 152-

155); RR_000101 (Derivation Document); RR_001822-28 (written comments from Sen. Mike 

Cuffe); RR_001906; RR_001908 (referencing 2013 DEQ analysis and information that Libby 

Dam drawdowns average 111 feet and significantly impact aquatic life).  Nor did the Board 

consider how bank-sloughing along the shores of Lake Koocanusa affects sediment and water-

column selenium levels in Lake Koocanusa, despite evidence collected by DEQ indicating the 

presence of selenium in soils along the banks and shoreline of the lake.  RR_002068 – 002091 

(RR002080 reveals shoreline soil with selenium levels at 0.21 micrograms per gram9).  Given the 

background and operational characteristics of Lake Koocanusa, the New Selenium Rule might 

not be achievable.  The Board failed to address these valid concerns; therefore, the Record does 

not establish that the New Selenium Rule is achievable. 

4. The Record Contains No Information Regarding Costs to the Regulated 
Community. 

The Stringency Statute requires there to be “information from the hearing record 

regarding the costs to the regulated community,” yet no such information was provided for 

 
9 1 microgram per gram equals 1 part per million; but it takes 1000 micrograms per liter to equal 
1 part per million. 



 

24 

public review and comment.  § 75-5-203(3), MCA.  Instead, the Board asserted that “existing or 

proposed permitting or development activities within the State of Montana, are irrelevant to the 

development of the criteria.”  RR_002510 (Bd. Resp. to Cmt. No. 96 (emphasis added)).  

Similarly, DEQ misinformed the Lincoln County Commissioners that “By law – economic data 

is not used in establishing the standard.”  RR_001503 (Presentation to Lincoln County, slide 3 

(November 12, 2020)).  That statement is directly contrary to state law requiring “the economics 

of waste treatment and prevention” be considered when “formulat[ing] and adopt[ing] standards 

of water quality.”  § 75-5-301(1), MCA. 

An analysis of impacts to small businesses was provided within the Board’s 

December 11, 2020 meeting materials, but the public had no meaningful opportunity to review 

and comment on the document.10  The Board assumed, without any supporting analysis, that 

construction activities would be able to meet the standard using existing best management 

practices.  RR_002497-98 (Bd. Resp. to Cmt. No. 51). 

The Board’s declaration that development activities were “irrelevant,” and its scant 

analysis of economic impacts, flies in the face of the Legislative intent of the Stringency Statute: 

Montana must simultaneously move toward reducing redundant 
and unnecessary regulation that dulls the state’s competitive 
advantage while being ever vigilant in the protection of the 
public’s health, safety, and welfare. 

Exhibit A, p. 1.  DEQ’s and the Board’s failure to meaningfully consider the economics of waste 

treatment and prevention is contrary to Montana law.  The only “information from the hearing 

regarding costs” are questions and concerns raised by local officials.  The Board failed to 

 
10 The only opportunity was by oral comment at the public meeting on December 11, 2020, but 
public comments regarding the entire universe of the New Selenium Rule (including economics 
and the small business impact analysis) were limited to just one minute per person.  RR_002357-
58. 
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meaningfully address those concerns or gather any information to support the New Selenium 

Rule.  Therefore, compliance with the Stringency Statute cannot be met. 

5. The Record Fails to Reference an Appropriate Pertinent, Ascertainable, and 
Peer-Reviewed Scientific Study. 

The Stringency Statute requires the Board to reference “pertinent, ascertainable, and 

peer-reviewed scientific studies.”  § 75-5-203(3), MCA.  Many technical issues with the rule 

remain unresolved, as evidenced by the 2021 Legislature’s passage of House Joint Resolution 

37, calling for a review of the New Selenium Rule.  While the generic model provided by the 

U. S. Geological Survey was peer-reviewed, the New Selenium Rule’s technical support and 

derivation documents, including the model as it was applied to Lake Koocanusa, have not been 

peer-reviewed.  RR_001907-08.  Therefore, a key peer-review needed to support the New 

Selenium Rule is missing, leaving the Stringency Statute unsatisfied. 

E. The Appropriate Remedy is Invalidation of the New Selenium Rule.  

Pursuant to Montana Code Annotated § 2-15-3502, the Board serves a “quasijudicial 

function,” which is defined as “an adjudicatory function exercised by an agency, involving the 

exercise of judgment and discretion in making determinations in controversies.”   § 2-15-

102(10), MCA.  This includes “interpreting, applying, and enforcing existing rules and laws” and 

“evaluating and passing on facts.”  Id.  In this case, the Board must interpret and apply the 

Stringency Statute to the New Selenium Rule, evaluating the facts contained in the Record.  The 

Board specifically has authority to determine whether the Stringency Statute applies to the New 

Selenium Rule and whether the New Selenium Rule complies with it.  § 75-5-203(4), MCA. 

Additionally, because the Board created the Record and promulgated the New Selenium 

Rule, the Board has authority to interpret the New Selenium Rule and declare what may not be 

supported by the Record.  In this case, the Board has authority to, and should, declare the New 
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Selenium Rule in violation of the Stringency Statute, such that it cannot be applied or enforced.  

Further, the Board has authority to, and should, review its own Record and declare it void of the 

evidence required to comply with the Stringency Statute. 

IV. CONCLUSION 

Montana, like many other states, enacted a Stringency Statute, not to prevent standards 

from being set more stringent than the federal guideline, but to ensure that when standards are set 

that low, they are appropriately considered and well-supported with evidence presented in a 

written finding available for public review and comment.  Here, the Board admitted that the 

required written finding was not made.  The only dispute raised is that the Stringency Statute 

somehow does not apply to this situation.  That argument fails at least five times over.  The plain 

language of the Stringency Statute proves the New Selenium Rule violates state law.  The 

legislative intent of the Stringency Statute proves the New Selenium Rule violates state law.  The 

language of the New Selenium Rule itself demonstrates that it violates state law.  Federal law 

and guidance demonstrate that the New Selenium Rule violates state law.  State case law 

confirms that the New Selenium Rule violates state law.  The Board should admit its error, 

recognize the invalidity of the New Selenium Rule, declare it illegal, unenforceable and 

inapplicable and find that the Record does not support compliance with the Stringency Statute. 

DATED this 13th day of January 2022. 

 /s/ Victoria A. Marquis  
William W. Mercer 
Victoria A. Marquis 
Holland & Hart LLP 
401 North 31st Street, Suite 1500 
P.O. Box 639 
Billings, Montana  59103-0639 

ATTORNEYS FOR TECK COAL LIMITED 
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I hereby certify that on this 13th day of January, 2022, I caused to be served a true and 
correct copy of the foregoing document and any attachments to all parties or their counsel of 
record as set forth below: 

Regan Sidner, Board Secretary (original) 
Board of Environmental Review 
1520 E. Sixth Avenue 
P.O. Box 200901 
Helena, MT  59620-0901 
Regan.Sidner@mt.gov 
deqbersecretary@mt.gov 

[   ] U.S. Mail 
[X] Overnight Mail 
[   ] Hand Delivery 
[   ] Facsimile 
[X] E-Mail 
 

Arlene Forney 
Assistant to William W. Mercer and Victoria A. 
Marquis 
aforney@hollandhart.com 

[   ] U.S. Mail 
[X] E-Mail 
 

/s/ Victoria A. Marquis  
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