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Subject: Comments opposing Petitions to weaken Montana’s EPA-approved selenium water quality
standards in the Kootenai River watershed.

Dear Chairman Ruffatto and Members of the Board:

We are writing on behalf of the Idaho Conservation League and Idaho Rivers United to provide
comments opposing the petitions filed by Teck Coal Limited (Teck) and the Board of County
Commissioners of Lincoln County (Lincoln County) with the Board of Environmental Review (the Board or
BER) seeking stringency review pursuant to Mont. Code Ann. § 75-5-203 of Montana’s EPA-approved
water quality standards for the toxic pollutant selenium, ARM 17.30.632(7)(a).

The Idaho Conservation League has been a voice for conservation since 1973. As a state-based
conservation organization, we represent over 30,000 supporters, many of whom have a deep personal
interest in protecting human health and the environment, including in the Kootenai River watershed. The
Idaho Conservation League works to protect these values through public education, outreach, advocacy,
and policy development.

Idaho Rivers United is a nonprofit environmental advocacy organization that is dedicated to protecting
and restoring the rivers and streams of Idaho. For over 30 years, IRU has been working to defend Wild
and Scenic Rivers, recover native fish populations, reform hydropower policy, and promote enhanced
water quality in all of Idaho’s rivers. IRU represents 3,500 members throughout Idaho and beyond, who
enjoy, depend on, and advocate for healthy, intact rivers.

As set forth below, Montana’s new EPA-approved water quality criteria are a critical and long-overdue
step toward restoring and maintaining water quality in the Kootenai River watershed, as required by the
federal Clean Water Act (CWA). Montana correctly determined that these criteria (specifically ARM
17.30.632) are no more stringent than those required by EPA, and EPA already approved them under the
CWA. Furthermore, new information shows that even these standards are likely not stringent enough to
satisfy the CWA. Should the Board decide to initiate further proceedings to revise ARM 17.30.632, the
Idaho Conservation League and ldaho Rivers United intend to seek more stringent selenium criteria
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necessary to protect the Kootenai River watershed and comply with the CWA. For these and additional
reasons discussed below, the Board should uphold their previous decision and deny the relief requested
by Teck and Lincoln County.

Background

The Kootenai River watershed is a transboundary waterbody, encompassing the original lands of the
Ktunaxa peoples, including the Ktunaxa Nation Council (KNC), Kootenai Tribe of Idaho (KTOIl), and the
Confederated Salish and Kootenai Tribes (CSKT), as well as what is now known as the province of British
Columbia (B.C) and the states of Montana and Idaho. In Southeast B.C. Teck owns and operates four
mountaintop removal coal mines. Due to Teck’s invasive mining practices, their mines have leached
selenium, a toxic pollutant, into this transboundary watershed for decades. Selenium pollution flows
from these mines, down the Elk River into Lake Koocanusa, and ultimately, the Kootenai River in
northern ldaho. This pollution has steadily increased since the mid-1990s (Figure 1).

Selenium in the Kootenai
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Figure 1. Selenium levels in the Canadian portion of this watershed. Data source: Teck Coal accessed via
B.C. Environmental Monitoring System.

Congress passed the Clean Water Act (CWA) in 1972. The purpose of the CWA is “to restore and maintain
the chemical, physical, and biological integrity of the Nation’s waters” through the reduction and
eventual elimination of the discharge of pollutants into those waters. 33 U.S.C. § 1251(a). In addition, the
CWA establishes an “interim goal of water quality which provides for the protection and propagation of
fish, shellfish, and wildlife.” 33 U.S.C. § 1251(a)(2).



To meet these goals, the CWA requires the establishment of water quality standards. Water quality
standards are promulgated by the states and establish the desired condition of each waterway within the
state’s regulatory jurisdiction. 33 U.S.C. § 1313(a) (emphasis added). While states are given the
opportunity to develop water quality standards in the first instance, they require EPA approval. 33 U.S.C.
§ 1313(c). EPA must reject any water quality standards that fail to satisfy the CWA, and ultimately EPA
must promptly promulgate adequate water quality standards if a state fails to do so. /d.

In December 2020, the Board established the “desired condition” of Lake Koocanusa and the Kootenai
River by approving new selenium criteria for both of these waterways (Table 1).

Table 1. The Montana selenium criteria compared to the federal 304(a) selenium criteria recommended
by the EPA.

Lake Koocanusa Kootenai River
Montana EPA Montana EPA
Egg/ovary (mg/kgdw) | 151 151 151 151
Whole body (mg/kg dw) | 8.5 8.5 8.5 8.5
Muscle (mg/kg dw) | 11.3 11.3 11.3 11.3
Water column (pg/L) | 0.8 1.5 3.1 3.1

The selenium water quality criteria for Lake Koocanusa consists of four individual concentration values
which, when combined, act to protect the lake’s beneficial uses (RR_000046; 000089). Through this
action, the Board committed to ensuring that Montana waters would be clean, healthy, and ultimately
protected from Canadian coal mining pollution. Importantly, this decision also exemplified that Montana
is committed to protecting the Idaho portion of this watershed, downstream of Lake Koocanusa.

As you know, Teck and the Lincoln County have petitioned the Board to review the new selenium criteria
to determine whether the rule, specifically ARM 17.30.632(7)(a), which sets a water quality criterion for
selenium in Lake Koocanusa of 0.8 pg/L, is more stringent than the comparable federal guideline for
selenium of 1.5 pg/L (Table 1). First and foremost, Teck has no standing to challenge a U.S. law under the
CWA. They are a Canadian company that operates completely and solely in Canada. There is no
precedence for a Canadian corporation to challenge a law that was set forth in the U.S. However, even if
Teck did have a legal grounds to support this endeavor, we strongly disagree with the arguments
presented in the petitions and offer the following responses:

The Montana selenium criteria are not more stringent than the federal recommendations or guidelines
The arguments presented in the Petitions are a red herring.

The arguments presented in the Petitions act as a red herring by drawing attention to the water column
value (0.8 pg/L) and away from the other three fish tissue criteria (Table 1), which happen to hold more
weight. The four-part selenium criteria were derived to create a system of protection that is composed of
both values for the water column and for the fish. Focusing solely on the magnitude of the water column



criterion completely misdirects the true purpose of these criteria: to protect the designated beneficial
uses of water bodies.

With the ultimate goal of protecting aquatic life (RR_000046), it was important to adopt criteria that
ultimately work to protect fish from selenium bioaccumulation. Because the eggs/ovaries of fish are the
most susceptible to selenium bioaccumulation it was determined that the EPA recommended egg/ovary
criteria_of 15.1 mg/kg dw would apply to Lake Koocanusa. However, it is also important to have an
accompaning water column value. Ultimately the selenium water column criterion is designed to limit
accumulation in fish tissue. It is protective towards the fish tissue standards in a non-steady state system
due to the delay between increased selenium loading in a water body and increased selenium levels in
fish tissue being detected, which can be months or even years (RR_000073). Therefore, using the
egg/ovary criterion of 15.1 mg/kg dw, Montana back-calculated what the maximum selenium
concentration in the water would have to be to meet the egg/ovary criterion. They arrived at 0.8 pg/L: a
value that is inherently derived from the EPA 304(a) recommended criteria.

The egg/ovary criteria is exactly equal to the EPA criteria (Table 1). Therefore, because the 15.1 mg/kg
dw is not more stringent than federal regulations, and the new water column standards were derived
from the numeric value necessary to comply with the EPA recommended egg/ovary criteria, Mont. Code
Ann. Section 75-5-203, does not apply.

The site-specific criteria are derived from EPA recommended procedures

The 0.8 pg/L is a site-specific criterion. By definition, this criterion is specific to the water quality and
aquatic life conditions of Lake Koocanusa. According to the 2016 EPA guidance document;

“Because the factors that determine selenium bioaccumulation vary among aquatic systems,
site-specific water column criterion element values may be necessary at aquatic sites with high
selenium bioaccumulation to ensure adequate protection of aquatic life (Appendix K).” (
RR_000311).

Six years of data collection between the EPA, USGS, KTOI, CSKT, and Montana’s own Department of
Environmental Quality (DEQ) demonstrated that Lake Koocanusa is a water body that is highly
susceptible to selenium bioaccumulation, and therefore, a site-specific selenium criterion is required to
protect the designated beneficial uses:

“In this regard, we find that the EPA (2016) lentic water column value is not protective of the
aquatic life beneficial uses in Lake Koocanusa and a more stringent standard is required.” (
RR_002485).

As described in the 2016 EPA guidance document, states can develop site-specific criteria for all four
parts of the selenium criterion in order to ensure beneficial uses are protected:

“All four elements of the freshwater selenium criterion may be modified to reflect site-specific
conditions where the scientific evidence indicates that different values will be protective of
aquatic life and provide for the attainment of designated uses.” (RR_000418)

The site-specific water column criterion of 0.8 pg/L was determined following the EPA protocol for
deriving site-specific selenium criteria. Therefore, the site-specific standard cannot be more stringent



than the federal recommendations, because it was calculated using the federally recommended, and
approved protocol (Table 2).

Table 2. Excerpts from the rulemaking record that concludes the Montana selenium criteria is not more
stringent than the federal recommendations.

Authoring Entity Rulemaking Citation Text
Montana Board of RR_000001-02 “However, the selenium standards in NEW RULE | are not
Environmental more stringent than currently recommended federal criteria.
Review The proposed water column standard for the mainstem

Kootenai River (3.1 ug/L) corresponds to the current (2016)
EPA 304(a) criterion for lotic (flowing) waters. The proposed
water column standard for Lake Koocanusa (0.8 ug/L) is
based on EPA 304(a) fish tissue criteria and site-specific
bioaccumulation modeling, following site-specific procedures
set forth by EPA in its current 304(a) guidance. NEW RULE |
also includes three fish-tissue standards (egg/ovary, muscle,
and whole body, expressed as mg/kg dry weight) which
correspond exactly to EPA's currently recommended 304(a)
fish tissue criteria. Therefore, the proposed Kootenai River
and Lake Koocanusa water column and fish tissue standards
are no more stringent than currently recommended EPA
304(a) criteria because they correspond to federal standards
or were developed using federally-recommended site-specific
procedures. ”

Montana Board of RR_001330 “The proposed Lake Koocanusa water column standard
Environmental (30-day chronic) is no more stringent than the recommended
Review EPA 304(a) criteria because it was developed using federally

recommended site-specific procedures; therefore, it is more
accurate than the generally applicable national lentic (lake)

number.”
DEQ Presentation - RR_002333 “And in alignment and following State statute, the proposed
Myla Kelly Lake Koocanusa water column standard is no more stringent

than the recommended RR_002333 41 1 EPA 304(a) criteria,
because it was developed using 304(a) site-specific
procedures. Therefore, it is a more accurate criteria than the
generally applicable national lentic or lake number of 1.5

micrograms per liter.”
Montana Board of RR_002544 “The board disagrees that the proposed rule is illegal
Environmental because it did not comply with 75-5-203(2), MICA. EPA's 2016
Review - Response to selenium criterion document for freshwater contains an
Comments appendix, Appendix K. Appendix K describes methods by

which site-specific selenium standards may be developed for
individual waterbodies. Appendix K is discussed in twelve
different locations throughout EPA's 2016 selenium
document. EPA is very clear that "states and tribes may




choose to adopt the results of site-specific water column
translations as site-specific criteria..."
Montana chose this approach.”

Teck and Lincoln County Misinterpret MCA 75-5-203 and EPA’s Guidance

The Montana Water Quality Act requires stringency review only when Montana adopts a water quality
standard “that is more stringent than the comparable federal regulations or guidelines that address the
same _circumstances.” Mont. Code Ann. § 75-5-203 (underscore added). To address the varied
“circumstances” of selenium pollution and its impacts on designated uses in waters throughout the
United States, EPA guidance provides both: (a) generic recommended standards; and (b) methods for
developing site-specific standards to be used in certain circumstances, including when “may be
necessary at aquatic sites with high selenium bioaccumulation.” (underscore added; RR_000311).

The “circumstances” at issue in the Kootenai River watershed, unfortunately, are those in which it is
“necessary” under EPA guidance to develop site-specific selenium standards due to high selenium
bioaccumulation. Montana, thus, developed site-specific criteria, as called for in EPA’s guidance for this
same circumstance. And when it developed the site-specific criteria, Montana followed the methods set
forth in EPA’s guidance and went with the selenium value that resulted from those methods (as
discussed in the previous section above). Montana did not select alternative methods, nor did it
otherwise deviate from what EPA guidance calls for in this circumstance.

Teck and the County argue that anything that deviates from the generic recommended numeric
standards in the EPA guidance triggers stringency review, while wholly ignoring the language in MCA
75-5-203 about “the same circumstances.” The generic numeric standards in EPA’s guidance apply in
some circumstances, but not in other circumstances, like those here: where there is high selenium
bioaccumulation. In “the same circumstances” present here, EPA’s guidance calls for site-specific
selenium standards and provides methods--methods Montana followed--for developing those standards.

Federal regulations require Montana to ensure downstream water quality standards will be met, and
Montana’s 0.8 standard is the minimally stringent necessary to meet downstream Idaho standards.

Teck and Lincoln County erroneously assume that EPA’s selenium guidance is the only “comparable
federal regulations or guideline” under MCA 75-5-203 that apply here. But EPA’s CWA regulations, which
apply to all water quality standards including the selenium standards at issue, explicitly require: “In
designating uses of a water body and the appropriate criteria for those uses, [a state] shall take into
consideration the water quality standards of downstream waters and shall ensure that its water quality
standards provide for the attainment and maintenance of the water quality standards of downstream
waters.” 40 C.F.R. Part 131.10(b) (underscore added). Relying on the CWA and this specific CWA
regulation, the Eighth Circuit Court of Appeals upheld EPA’s denial of Arkansas’ revised water quality
standards based on EPA’s finding of possible effects to downstream waters. E/ Dorado Chemical Co. v.
U.S. EPA, 763 F.3d 950 (8th Cir. 2014). Thus, federal regulations require Montana to set selenium
standards in the Kootenai River watershed at a minimum to be at least as stringent as necessary to
protect downstream standards, including in the downstream Kootenai River in Idaho. That is what
Montana did here.



The Idaho Department of Environmental Quality (IDEQ) recently underwent a water quality rulemaking
to develop state-wide and site-specific selenium criteria for water bodies in Idaho. Pursuant to this,
Idaho adopted state-wide egg-ovary criteria of 15.1 mg/kg dw and site-specific egg-ovary criteria of 19.0
mg/kg dw for waters where this was deemed appropriate. Through the course of this rulemaking, it was
discussed and agreed that the presence or absence of sturgeon was an important factor in determining
whether a waterbody would utilize the 19.0 mg/kg dw site-specific criteria or the more stringent 15.1
mg/kg dw state-wide criteria. Idaho’s proposed selenium criteria were approved by EPA on July 9, 2019.

IDEQ determined that the 15.1 mg/kg dw egg-ovary criteria should apply to the Kootenai River because
the waterway is inhabited by endangered Kootenai white sturgeon (Acipenser transmontanus). This
species was listed as endangered in 1994 by the U.S. Fish and Wildlife Service, and a Recovery Plan for
Kootenai River white sturgeon was approved in 2019.

The water quality criteria established in Lake Koocanusa directly affect the water quality and fish health
of the downstream, Idaho portion of the Kootenai River. The current, EPA approved site-specific criteria
of 0.8 pg/L for Lake Koocanusa is based on six years of data collection, in a collaborative effort between
the EPA, USGS, KTOI, CSKT, and Montana’s own DEQ. Through this rigorous process, it was determined
that a water column concentration of 0.8 ug/L is required to ensure that the egg-ovary criteria of 15.1
mg/kg dw (the superseding criteria) are met.

Thus, Montana’s EPA-approved selenium standards are the minimum necessary to ensure attainment
and maintenance of Idaho’s downstream selenium standards in the Kootenai River. Because this is the
minimum stringency required by federal regulations (40 C.F.R. Part 131.10(b)), Montana did not adopt a
standard more stringent that federal regulations require. Rather, adopting weaker selenium standards in
Montana--which appears to be Teck’s ultimate goal--would fail to ensure Idaho’s EPA-approved selenium
standards will be attained and maintained, would run afoul of 40 C.F.R. Part 131.10(b) and the CWA, and
could not be approved by EPA under 33 U.S.C. § 1313(c).

Teck’s coal mines are not being targeted

In its Petition, Teck complains that its Elk Valley coal mining operations are being targeted by Montana’s
selenium standards. This is false. The fact that Teck, at present, appears to be the sole cause of excessive
and damaging selenium pollution in the Kootenai River watershed is irrelevant to developing water
quality standards under the CWA.

CWA water quality standards, including the selenium standards at issue here, are developed by states
and EPA based on the designated uses of the water body and the water quality necessary to achieve
those designated uses, not based on pollution sources. Water quality standards “define[] the water the
water quality goals of a water body, or portion thereof, by designating the use or uses to be made of the
water and by setting criteria necessary to protect the uses.” 40 C.F.R. Part 131.2. Under the CWA, water
quality standards “shall be such as to protect the public health or welfare, enhance the quality of water
and serve the purposes of [the CWA].” 33 U.S.C. § 1313(c)(2)(A).

Existing sources of pollution, like Teck’s Elk Valley coal mines, are not relevant to this stage of the CWA
process. Only later, after water quality standards are set by a state and approved by EPA, do the sources
of pollution come into play. After setting water quality standards, the states and/or EPA adopt TMDLs,



issue discharge permits, and take other actions aimed at achieving compliance with water quality
standards.

Granting the Petitions would be meaningless

Teck and Lincoln County seek a paper exercise that will change neither the final outcome nor the interim
selenium water quality standards that apply to the Kootenai River watershed. As Teck concedes on pages
10-11 of “Teck’s Response to Comments on the Petition Process” (Sep. 29, 2021), the Petition only seeks
compliance with a process requiring written findings, and “nothing in the Petition prevents the water
column standard for Lake Koocanusa to be set at 0.8 micrograms per liter.”

First, even if the Board grants the Petitions, Montana can easily re-approve the selenium standards by
making the specific written findings that Teck claims are required, including: whether the standards are
needed to protect Montana’s health or environment; whether the standard can mitigate such harm;
whether the standard is achievable; and at what cost.

Montana undertook a 6-year process, including by gathering data, analyzing the data, doing studies, and
developing a voluminous record that easily supports making these findings.

Table 3 illustrates that the record is replete with evidence that high levels of selenium pollution in the
Kootenai River watershed have the potential to harm both public health and the environment, and that
lower levels of selenium pollution will alleviate these harms.

Table 3. Excerpts from rulemaking record that concludes the levels of selenium in the Kootenai River

watershed are harming aquatic life, water quality, and human health.

Understanding and Documenting the RR_002983 | “Since 1984, selenium concentrations in the Elk River measured
Scientific Basis of Selenium Ecological at a station 2.2 mi above its discharge into Lake Koocanusa
Protection in Support of Site-Specific (that is, at Highway 93) show a continuing increase as mines
Guidelines Development for Lake have expanded (https://www.canada.ca/ en/

Koocanusa, Montana, environmentclimate-change/ services/ freshwater- quality-
U.S.A., and British Columbia, Canada monitoring/online- data.html) (fig. 2A).”

Understanding and Documenting the RR_002983 | “Selenium concentrations in the Elk River have exceeded
Scientific Basis of Selenium Ecological BCMOE’s Provincial guideline of 2 micrograms per liter (ug/L)
Protection in Support of Site-Specific for protection of aquatic life (Nagpal and Howell, 2001; BCMOE,
Guidelines Development for Lake 2014) since 1993 and the USEPA’s guideline of 3.1 ug/L for lotic
Koocanusa, Montana, waters (USEPA, 2016a) since 2002 on a seasonal basis.”

U.S.A., and British Columbia, Canada

Understanding and Documenting the RR_002983 | “Expansion of mining is ongoing, and management plans for
Scientific Basis of Selenium Ecological selenium call for a doubling of the amount of waste-rock
Protection in Support of Site-Specific storage by 2023 (Teck Coal Ltd., 2014).”

Guidelines Development for Lake

Koocanusa, Montana,

U.S.A., and British Columbia, Canada

Councils of Confederated Salish and RR_005285 | “The U.S. members of the International Joint Commission have
Kootenai Tribes and Kootenai Tribe’s of also expressed concerns about selenium pollution caused by the




Idaho Comment Letter to WPIC

mines. In their 20 June 2018 letter, the U.S. Commissioners
wrote that "[i]n addition to documented short-term impacts, it
is well understood that high concentrations of selenium will
have long lasting impacts on water quality, fish, other aquatic
species, wildlife and human health in southeast BC and
northwestern Montana communities."

Wildsight Comment Letter

RR_001337

“Selenium builds up in fish tissue, causing birth defects,

growth problems and complete reproductive failure. Humans
can also suffer health effects from excess selenium if they drink
contaminated water or eat fish from contaminated
waterbodies.”

Selenium Technical Sub-Committee
letter to SeSTC and Co-Chairs

RR_004077

“Burbot populations declined over two decades ago when the
ambient reservoir Se concentrations were below what is
currently seen today. In published literature, burbot have been
shown to be particularly sensitive and susceptible to the
bioaccumulation of selenium. Muscatello and Janz observed
significant bioaccumulation in burbot (10 ug/g dw WB) at low
aqueous (<0.5 ug/L) and benthic invertebrate (0.5-3 ug/q)
selenium concentrations. This is reinforced with the general
knowledge that the burbot population decline and eventual
functional-extirpation in Koocanusa Reservoir coincides with
the Elk River Coal Mines operational history and subsequent
water pollution caused by those coal mines; and severely
complicates the restoration of burbot above Libby Dam.”

Selenium Technical Sub-Committee
letter to SeSTC and Co-Chairs

RR_004077

“Limited KTOI data is also showing that burbot in the mainstem
Kootenai River are accumulating selenium at rates that are
known to cause significant negative physiological effects on
other fish species. Those effects include reproductive failure,
reduced growth, and mortality (KTOI, unpublished data).”

Selenium Technical Sub-Committee
letter to SeSTC and Co-Chairs

RR_004077
- 004078

“Further, mining contaminant inputs into Koocanusa Reservoir
present a critical uncertainty in the Kootenai River Ecosystem
Restoration program, and will continue to act in synergy with
the habitat alterations perpetuating white sturgeon and burbot
recruitment failure below Libby Dam.”

Montana DEQ Presentation

RR_001353

“Standards are necessary to prevent impacts to aquatic life”

Derivation of a Site-Specific Water
Column Selenium Standard for Lake
Koocanusa

RR_004031

“Fish are considered the most sensitive ecological end

point in Lake Koocanusa as determined by the SeTSC (see
Section 3.7), therefore, fish are the focus of this report and the
development of the Se standards for Lake Koocanusa.”

The record and other available information also easily supports finding that the standard is achievable. In
its filings, Teck repeatedly touts its water quality plans, the money it has spent on those, and the
successes it expects to achieve in reducing selenium levels. See Teck’s Response to Comments on the
Petition Process (Sep. 29, 2021) at pp. 3-4. Similarly, Teck’s website includes extensive information about




these efforts, some of which we attach to these comments. For example, the “Teck Elk Valley - Water
Quiality Fact Sheet” (available at https://www.teck.com/media/Teck-Water-Quality-Fact-Sheet.pdf) lays
out what Teck calls a “significant increase in treatment capacity” from 2021 to 2031. The Fact Sheet also
quotes Dr. Lisa Kirk, affiliate professor at Montana State University: “Teck’s use of saturated rock fills to
treat mine-affected water is leading-edge sustainable technology. Saturated rock fill is extremely

effective at removing selenium and nitrate from mine affected water and improving water quality.”

Second, EPA already reviewed and approved Montana’s selenium standards under the CWA and the

Endangered Species Act (ESA), so even if the Board grants the Petitions, the EPA-approved selenium

standards will remain in effect under the federal CWA. This is true even if after granting the Petitions
Montana reinstated the old weaker standards or adopted new weaker standards.

Any change to selenium standards EPA already approved would require EPA review under CWA 33 U.S.C.
§ 1313(c) to determine whether the standards satisfy the minimum requirements of the CWA before
they could become effective. And while states are given the initial opportunity to establish water quality
standards, EPA has the final say and has a duty to promptly promulgate substitute water quality
standards that satisfy the CWA when a state fails to do so. See 33 U.S.C. § 1313(c). EPA would also have
to complete mandatory ESA consultation with the U.S. Fish and Wildlife Service under 16 U.S.C.
1536(a)(2) to ensure that approving any weakened selenium standards would not jeopardize the
continued existence of, or destroy or adversely modify the critical habitat of, ESA-listed bull trout and
white sturgeon.

EPA would have no rational or lawful basis for approving or issuing standards weaker than the ones it
recently approved. As already discussed above, rigorous studies based on years of data show that
Montana’s current, EPA-approved selenium standards are necessary to achieve designated uses in
Montana’s Kootenai River watershed, to comply with Idaho’s downstream standards, and to meet other
minimum requirements of the CWA.

More stringent selenium standards are needed to comply with the CWA and protect the Kootenai
River watershed

Recent water quality and fish tissue data (USGS https://doi.org/10.5066/P9YYVV7R) demonstrate that
the Kootenai River is not in compliance with Idaho’s selenium criteria. In fact, 100% of fish sampled from
the Kootenai River had levels of selenium in their system that exceeded the egg/ovary criterion (Table 3).

Table 3. Egg-ovary selenium data from nine Mountain whitefish collected from the Kootenai River
(ID17010104PN031_08). All fish collected had levels of selenium over the egg/ovary criterion of 15.1
mg/kg dw. Table originally published in Idaho 2018/2020 integrated report.

Value
Individual Mountain whitefish #1 #2 #3 #a #5 #6 #7 #8 #9
Egg/ovary concentration

17 293 172 187 169 263 181 21 184


https://www.teck.com/media/Teck-Water-Quality-Fact-Sheet.pdf
https://doi.org/10.5066/P9YYVV7R

Indeed, this waterbody has been designated as 303(d) for selenium, requiring the development of a
TMDL to achieve water quality standards and protect designated beneficial uses, including Kootenai
white sturgeon. Further, in public comment on Idaho’s 2018/2020 Integrated Report, the USGS urged
IDEQ to make a judgement of representativeness for several other Kootenai River assessment units,
based on the findings shown in Table 3. Mountain whitefish muscle selenium concentrations sampled
along river sections downstream to Shorty’s Island were higher than those sampled along
(ID17010104PN031_08), which had egg/ovary exceedances referenced above. The correlation between
mountain whitefish muscle tissues and egg/ovary tissues has been found to be a median ratio of 5.8 (EPA
Selenium criteria document, appendix B). Selenium concentration exceedances in mountain whitefish
muscle tissue can therefore be extrapolated to mean exceedances in the egg/ovary criterion. This
suggests that river segments as far downstream as Shorty’s Island meet the criteria for 303(d) listing due
to selenium impairment.

In addition, various studies conducted by KTOI have shown that Burbot collected from the Idaho portion
of the Kootenai River have levels of selenium in their system that are elevated compared to levels
required under the CWA.

The water column concentration in Lake Koocanusa is already required to be below 0.8 pg/L per the
Montana CWA. Yet, we are seeing levels of selenium in fish downstream in Idaho that are far beyond
what the CWA requires (Table 3). These new data sets raise serious concerns that Montana’s new
selenium standards are actually not stringent enough to comply with the CWA. Should Montana or the
EPA reconsider the selenium standards, the Idaho Conservation League and Idaho Rivers United intend
to advocate for even stricter selenium standards to meet the minimum requirements of the CWA.
Without more stringent standards, the Kootenai River watershed in Montana and Idaho and the fish and
people that depend on it will continue to suffer from the effects of excessive selenium pollution.

Thank you for your consideration.

Sincerely,
y ; y

Ntdnd #igh
Ellie Hudson-Heck, Ph.D. Stephen Pfeiffer
Idaho Conservation League Conservation Associate
ehudsonheck@idahoconservation.org Idaho Rivers United
208.345.6933, ext. 402 stephen@idahorivers.org
102 Euclid Ave # 207, 208.343.7481
Sandpoint, ID 83864 3380 W Americana Terrace STE 140,

Boise, ID 83706



Sidner, Regan

From: Stu Levit <Stu.Levit@cskt.org>

Sent: Thursday, January 13, 2022 4:52 PM

To: DEQ BER Secretary

Cc: Billy Barquin; Richard Janssen; Sue Ireland; Genny Hoyle; Erin Sexton

Subject: [EXTERNAL] Selenium Criteria BER Review CSKT-KTOlI Comments

Attachments: CSKT-KTOI Se Criteria Cumulative Docs 13Jan2022.pdf; Elk BER Se Appeal CSKT-KTOI Comments

13Jan2022-Final-s.pdf

Please accept the attached two documents as the response and recommendation on behalf of the Confederated Salish
and Kootenai Tribes (CSKT) and the Kootenai Tribe of Idaho (KTOI) (collectively “Tribes”), constituent governments of the
transboundary Ktunaxa Nation, in response to the BER’s invitation to comment on the petitions of Teck Coal Limited
(Teck) and the Lincoln County Commissioners to review the stringency of the Selenium Standard Rule for Lake
Koocanusa.

We strongly recommend and request that the Board immediately reject the petition review the stringency of the Rule
and uphold the site-specific selenium standard of 0.8 ug/| selenium for Koocanusa Reservoir and associated standards
described below for the mainstem Kootenai River.

Thank you in advance for considering our comments.

Please contact me or Billy Barquin of the KTOI if you have any questions or need assistance with our comments.

Best,
Stu

Email: Stu.Levit@cskt.org
www.CSKT.org [cskt.org]




28t August, 2020

Tim Davis| Administrator, Water Quality Division, Montana Department of Environmental
Quality | LKMRC Co-Chair

Sean Moore| Director, Watershed Science and Adaptation, Environmental Sustainability and
Strategic Policy Direction, BC Ministry of Environment| LKMRC Co-Chair

TimDavis@mt.gov

Sean.Moore@gov.bc.ca

Dear LK MRC Co-Chairs and Members,

Please accept this recommendation on behalf of the Confederated Salish and Kootenai Tribes
(CSKT) and the Kootenai Tribe of Idaho (KTOIl), constituent governments of the transboundary
Ktunaxa Nation. You will find herein our scientific justification and rationale, regarding the
request to provide written recommendation on the inputs to the model developed by US
Geological Survey (USGS), in support of a site-specific selenium criteria for Koocanusa
Reservoir.!

The Transboundary Kootenai watershed sits entirely within the transboundary Ktunaxa Nation
Territory and provides critical habitat for rare and threatened fish species including bull trout,
burbot, westslope cutthroat trout, and endangered Kootenai River white sturgeon. Unabated
selenium inputs from the Elk Valley mines into Koocanusa Reservoir demonstrate a clear,
increasing trend dating back to 1984.2 Selenium leaching from the Teck Ltd. mines in the Elk
Valley of British Columbia is resulting in degradation of water quality and presenting
unacceptable impairment and risks to Ktunaxa Territory resources. As noted in our previous

I Presser, T.S., Naftz, D.L. Naftz, 2020, Understanding and documenting the scientific basis of selenium ecological
protection in support of site-specific guidelines development for Lake Koocanusa, Montana, U.S.A. and British
Columbia, Canada: U.S. Geological Survey Open-File Report 2020-1098, 40 p.,
https://doi.org/10.3133/0fr20201098.

2 Unpublished data from 2019 collected by the U.S. Environmental Protection Agency, U.S. Geological Survey and
Kootenai Tribe of Idaho for the Kootenai River and tributaries. 2019.
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letters, we are specifically concerned about impacts on the water quality, fish and fish habitat,
species at risk, impacts to other species and resources that depend on those waters and fish,
and traditional cultural values, including human health impacts from consumption of
contaminated fish, in the entire transboundary Kootenai watershed.

Based on historical and recent data for water quality and fish tissue, it is imperative that
Montana work now to adopt a site-specific selenium criteria for the health and protection of all
fish species in Koocanusa Reservoir and downstream in the Kootenai watershed. We recognize
that existing data documents increasing selenium in several species of fish in Koocanusa
Reservoir, including three species that exceed the 2016 EPA recommended criteria for selenium
in fish tissue. Further, Koocanusa Reservoir is currently unprotected, given that Montana did
not adopt the national recommended selenium criteria, as revised and released by EPA in
2016.3 The best available science, including the 2020 USGS model and report, demonstrates
that there are historical, on-going, and projected future inputs of selenium into Koocanusa
Reservoir, and it is the responsibility of the State of Montana to adopt a selenium criteria that is
sufficiently protective to ensure the immediate and long-term protection and restoration of
Koocanusa Reservoir, and downstream uses in the Kootenai River, from the ecological impacts
of selenium contamination. Given the current impacts and risk to Ktunaxa territory resources,
the KTOI and CSKT are in full support of the commitment by the State of Montana to adopt a
site-specific selenium criterion by December, 2020, including initiation of the formal rule-
making process in September, 2020.

In addition, we support the scientifically defensible and peer-reviewed report and model
developed by USGS in support of criteria development, including the approach of the USGS to
base the model on a conservative and protective approach. The authors of the model are
among the top selenium experts in North America, with decades of experience in the field of
selenium toxicology, and the model they have developed is peer-reviewed and capable of
generating a defensible, protective criterion for the reservoir, based on the factors that
influence selenium in the reservoir.

Given that Koocanusa Reservoir is already degraded due to input of contaminants from mining
in the Elk Valley of British Columbia, we support a criterion that manages the reservoir to
improve and restore from the already degraded condition. Current levels of selenium
contamination caused by Elk River coal mining above and below Libby Dam is with high
probability already causing, and threatens to continue, negative physiological effects to
organisms dependent on aquatic resources, including birds, and possibly humans. A
conservative site-specific criterion is needed to support management that improves and
restores the water quality and aquatic life in the reservoir.

3 U.S. Environmental Protection Agency [USEPA], 2016a, Aquatic life ambient water quality criterion for selenium—
Freshwater: Washington, D.C., U.S. Environmental Protection Agency, EPA 822—-R-16-006), 807 p., accessed May
2020 at https://www.epa.gov/ sites/ production/ files/ 2016- 07/ documents/ aquatic_ life_awqc_ for_ selenium_
- _freshwater_ 2016.pdf.
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There is evidence of significant bioaccumulation of selenium already occurring across the
Kootenai ecosystem, including the Idaho and BC portions of the Kootenai.* This
bioaccumulation has been occurring and will continue even at current water column selenium
concentrations that are below the current criteria/exceedance limits. Literature provides
evidence that body burden concentrations found in Kootenai River white sturgeon, burbot,
mountain whitefish, and freshwater mussels are likely already having significant physiological
effects. This is a critical concern to the Ktunaxa Nation governments, given the cultural
significance of these species, as well as the tremendous effort and resources dedicated to
ecosystem restoration.

The selection of a conservative and protective site-specific selenium criterion is necessary to, at
minimum; prevent further increases in selenium into the Kootenai ecosystem. Current data is
showing increasing concentrations of selenium in larger portions of the reservoir, which in turn
will increase selenium concentrations below Libby Dam.®> This trend will continue until effective
mine impact mitigation is implemented at an appropriate scale.

The overall selenium loading into the reservoir from the Elk River needs to be stabilized and
reduced in order to prevent near-future partitioning and release of selenium into the
reservoir and also the downstream Kootenai River.

After reviewing the model outputs for the differing variables, CSKT and KTOI highlight that, at
minimum, the recommended water column selenium criteria needs to be below 1.0 pg/L.
Therefore, based on the specific framework of the USGS model W6, Model run #2, the CSKT
and KTOI are specifically recommending a water column selenium concentration criterion of
0.61 pg/L selenium.

Based on the attached background, modeling recommendations and rationale, the KTOI and
CSKT recommends using a 5.6 mg/kg dw whole-body threshold. The 5.6 mg/kg dw whole-body
threshold accounts for the potentially sensitive fish species of mountain whitefish and burbot
and incorporates the Ktunuxa Nation Council’s preferred fish consumption rates.

In summary, we are recommending a conservative site-specific criterion for selenium in
Koocanusa Reservoir, based on the following uncertainties;

1. Koocanusa Reservoir currently demonstrates system degradation and impairment. This
is demonstrated by the following:
a. Fish tissue concentrations (muscle, whole body, and/or egg ovaries) at times
exceed USEPA and B.C. recommend thresholds.

4https://governmentofbc.maps.arcgis.com/apps/webappviewer/index.html?id=0ecd608e27ec45cd923bdcfeefbal
0a7

> Presser, TS, and DL Naftz. 2020. Understanding and documenting the scientific basis of selenium ecological
protection in support of site-specific guidelines development for Lake Koocanusa, Montana, USA, and British
Columbia, Canada: US Geological Survey Open-File Report 2020-1098, 40 p. https://doi.org/10.3133/0fr20201098.
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b. The reservoir has increasing pollutant loads, as demonstrated by B.C. long-term
monitoring station on the Elk River at HWY 93.
c. The reservoir has an increasing mass of selenium over an increasing reservoir

area (Presser and Naftz, Figure 17).

d. The reservoir has declining burbot populations.
e. Fish populations demonstrate gonadal disfunction and dysfunctional selenium

dietary bioaccumulation.

2. Water quality monitoring data indicate the Koocanusa Reservoir is a dynamic system
and it is possible that current monitoring efforts have not defined nor captured critical
time periods or critical portions of the reservoir.

3. Adelay or lag in uptake of selenium into the food web, from the water column, is highly
likely and at a magnitude that presents a significant risk. The outcome is increasing and
perpetuated bioaccumulation of selenium in benthos and fish above elevated levels.

4. To return to arestored condition, MT DEQ must avoid normalizing current degraded
conditions and strive for a condition that is improved from current conditions.

5. On-going revisions to the modeling in the Elk and Fording River, including the
Implementation Plan Adjustment to the Elk Valley Water Quality Plan, that increases the
observed and modeled future contaminant delivery into Koocanusa Reservoir from the

Elk Valley Mines.®

In conclusion, the KTOI and CSKT support a conservative approach to the adoption of a site-
specific selenium criteria that is protective of all species of fish and wildlife at all times of the
year, throughout the reservoir, and protective of the downstream ecosystem.

Thank you very much for your consideration,

Sincerely,

=

Richard Janssen

Department Head, Natural Resources
Confederated Salish & Kootenai Tribes
PO Box 278

Pablo, MT 59855

(406) 675-2700

rich.janssen@cskt.org

Stesgn elon d_

Susan Ireland

Fish and Wildlife Department Director
Kootenai Tribe of Idaho

P.O. Box 1269

Bonners Ferry, ID 83805

(208) 267-3620

ireland@kootenai.org

62019 Implementation Plan Adjustment Annex B - Regional Water Quality Model Modifications
https://www.teck.com/media/Annex-B-Regional-Water-Quality-Model-Modifications.pdf
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Sheldon Reddekopp | SeTSC Co-chair August 28, 2020
Lauren Sullivan | SeTSC Co-chair

Selenium Technical Sub-Committee

Sheldon.Reddekopp@gov.bc.ca

Lauren.Sullivan@mt.gov

Dear SeSTC Committee Members and Co-Chairs,

Selenium Technical Sub-Committee members were requested to submit written
recommendations to the SeTSC Co-Chairs for the site-specific selenium criteria. Below you will
find our recommendations, serving as a representatives of the Kootenai Tribe of Idaho (KTOI)
and the Confederated Salish and Kootenai Tribes (CSKT). Please see below for background,
recommendations and rationale for the site-specific criteria.

We based on our recommendation on a site-specific criterion that protects burbot (Lota lota),
the fish species that are most sensitive to selenium bioaccumulation in Koocanusa Reservoir.
Burbot have been functionally extirpated from the reservoir and are culturally important to the
Ktunaxa Nation community. Burbot populations declined over two decades ago when the
ambient reservoir Se concentrations were below what is currently seen today. In published
literature, burbot have been shown to be particularly sensitive and susceptible to the
bioaccumulation of selenium.! Muscatello and Janz observed significant bioaccumulation in
burbot (10 ug/g dw WB) at low aqueous (<0.5 pg/L) and benthic invertebrate (0.5-3 ug/g)
selenium concentrations.? This is reinforced with the general knowledge that the burbot
population decline® and eventual functional-extirpation in Koocanusa Reservoir coincides with
the Elk River Coal Mines operational history and subsequent water pollution caused by those
coal mines; and severely complicates the restoration of burbot above Libby Dam.*

The burbot population declined when the ambient reservoir Se concentrations were below the
aqueous concentrations that are currently seen today. Limited KTOI data is also showing that
burbot in the mainstem Kootenai River are accumulating selenium at rates that are known to
cause significant negative physiological effects on other fish species. Those effects include
reproductive failure, reduced growth, and mortality (KTOI, unpublished data).

Further, mining contaminant inputs into Koocanusa Reservoir present a critical uncertainty in
the Kootenai River Ecosystem Restoration program®, and will continue to act in synergy with

! Muscatello, JR, and DM Janz. 2009. Selenium accumulation in aquatic biota downstream of a uranium mining and
milling operation. Sci Tot Environ 407:1318-1325.

2 Muscatello, JR, and DM Janz. 2009. Selenium accumulation in aquatic biota downstream of a uranium mining and
milling operation. Sci Tot Environ 407:1318-1325.

3 Dunnigan, J., J. DeShazer, T. Ostrowski, M. Benner, J. Lampton, L. Garrow, and M. Boyer. 2018. Mitigation for the
Construction and Operation of Libby Dam, 1/1/2017 — 12/31/2017 Annual Report, 1995-004-00. 252 pp.

4 Cope, A. 2018. Upper Kootenay River Burbot Conservation Strategy, Draft Report. 59 pp.

5 www.http://restoringthekootenai.org
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the habitat alterations perpetuating white sturgeon and burbot recruitment failure below Libby
Dam.

In addition to burbot, it is critically important that the criterion is based on considerations for
protection and restoration of the Kootenai River white sturgeon (Acipenser transmontanus)
downstream of Libby Dam given their sensitivity to reproductive impacts from selenium
toxicity. We note that white sturgeon are the most toxicologically sensitive fish as ranked by the
US EPA in its national guidance.®

With respect to birds and wildlife, the Kootenai River Basin was once one of the more
ecologically productive inter-montaine ecosystems, supporting resident and migratory bird
populations; however, Koocanusa Reservoir currently does not support robust shorebird
populations. Shorebirds are particularly vulnerable to selenium toxicity, as they are highly
sensitive to selenium exposures.” Skorupa et al found reproductive failure in aquatic birds with
3.0 ug/g selenium concentrations in their eggs.? Birds have been shown to be particularly
sensitive to selenium exposures due to their feeding habits that are linked to the aquatic
environment.® Stanley et al found that a 7 mg Se/kg dietary exposure in mallard ducks caused a
>30% embryo mortality.*°

Hamilton reviewed approximately 40 different studies investigating selenium toxicity for fish,
aquatic birds, phytoplankton, and zooplankton.!! Several tables within this paper provided a
comprehensive compilation of species tested, tissues sampled, selenium concentrations tested
for effects, corresponding physiological effects, and study citations. The physiological effects
concluded by the individual studies listed throughout the review tables are “Mortality”,
“Reduced Growth”, “Reproductive Failure”, “Reduced Weight”, and “Reduced Cell Replication”.

6 U.S. Environmental Protection Agency [USEPA], 2016a, Aquatic life ambient water quality criterion for selenium—
Freshwater: Washington, D.C., U.S. Environmental Protection Agency, EPA 822—R-16-006), 807 p., accessed May
2020 at https://www.epa.gov/ sites/ production/ files/ 2016- 07/ documents/ aquatic_ life_awqc_ for_ selenium_
- _freshwater_ 2016.pdf.

" Stewart, R., M. Grosell, D. Buchwalter, N. Fisher, S. Luoma, T. Mathews, P. Orr, and W. Wang. 2010.
Bioaccumulation and trophic transfer of selenium. In Ecological assessment of selenium in the aquatic
environment; proceedings. SETAC Workshop on Ecological Assessment of Selenium in the Aquatic Environment
(2009: Pensacola, FL) Ed. by Pellston M. Chapman et al. CRC Press. 339 pages.

8 Skorupa, JP, HM Ohlendorf, and RL Hothem. In press. Interpretive guidelines for selenium-exposed waterbirds. J.
Wildlife Management.

9 Stewart, R., M. Grosell, D. Buchwalter, N. Fisher, S. Luoma, T. Mathews, P. Orr, and W. Wang. 2010.
Bioaccumulation and trophic transfer of selenium. In Ecological assessment of selenium in the aquatic
environment; proceedings. SETAC Workshop on Ecological Assessment of Selenium in the Aquatic Environment
(2009: Pensacola, FL) Ed. by Pellston M. Chapman et al. CRC Press. 339 pages.

10 stanley, TR Jr, GJ Smith, DJ Hoffman, H Heinz, and R Rosscoe. 1996. Effects of boron and selenium on mallard
reproduction and duckling growth and survival. Environ Toxicol Chem 15:1124-1132

1 Hamilton, SJ. 2003. Review of residue-based selenium toxicity thresholds for freshwater fish. Ecotoxicology and
Environmental Safety 56:201-210.



For several fish and aquatic bird studies listed, the selenium toxicity levels causing mortality,
reduced growth, reproductive failure, and/or reduced weight were whole body tissue and/or
egg concentrations as low as 1-4 ppm.

Thorley cites data collected from water and fish tissue (whole body and egg/ovary) Se
concentrations for Koocanusa Reservoir.!> Water concentrations ranged 0.5 -1.5 pg/L, and
corresponding fish tissues from several fish species ranged from 1.0 — 6.0 ppm for whole body,
and ~2.0 to 80.0 for egg/ovary. Even if the 80.0 ug/g observation is an outlier, results from
peamouth chub (Mylocheilus caurinus), redside shiner (Richardsonius balteatus), and Northern
pikeminnow (Ptychocheilus oregonensis) were predominantly 10.0 — 40.0 ug/g for egg/ovary
samples. These are tissue concentrations at water concentrations of 0.5-1.5 pg/L.

Thorley also presents data collected from zooplankton and benthic macroinvertebrate Se
concentrations for sample sites located within Koocanusa Reservoir.'® Zooplankton selenium
concentrations ranged between <1 to 5 pg/g, with some samples upwards of 14 ug/g Se.
Benthic macroinvertebrate tissue concentrations ranged between <1 to 12.5 pg/g Se, with the
mean Se concentration near 5 pg/g Se.

The EPA whole-body threshold of 8.5 mg/kg dw is based upon the known sensitivity of white
sturgeon. This is scientifically defensible and appropriate on the national level. However, the
8.5 mg/kg dw whole-body criterion does not account for other potentially sensitive and
susceptible fish species or protection of the most sensitive designated use, which includes tribal
harvest treaty rights. Whitefish (Prosopium williamsoni) and burbot are culturally important
fish species that are consumed by Ktunaxa citizens from all three Ktunaxa Nation governments.
A minimum whole-body threshold of 5.6 mg/kg dw should be considered. Using the BC MOE
egg/ovary guideline of 22 mg/kg dw, and factoring in the safety/assessment factor of 2, and
using the EC10 egg/ovary to whole-body conversion for rainbow trout of 1.9, this leads to a
more conservative 5.6 mg/kg dw whole-body recommendation. The KTOI and CSKT recommend
using a 5.6 mg/kg dw whole-body threshold. The 5.6 mg/kg dw whole-body threshold accounts
for the potentially sensitive fish species of mountain whitefish and burbot and incorporates the
Ktunuxa Nation Council’s preferred fish consumption rates. The KTOI and CSKT recommend a
conservative site-specific criterion for Koocanusa Reservoir until additional science and data
collection demonstrate otherwise.

Current reservoir selenium outflows are approximately 1.0 pug/L (range between 0.8 and 1.2
ug/L, depending upon dam operations, time of year, and hydrologic conditions within the
basin). Kootenai River white sturgeon egg selenium concentrations in the mainstem river

12 Thorley, JL. 2020. Koocanusa Reservoir Water and Fish Tissue Selenium Concentrations 2019. A Poisson
Consulting Analysis Appendix. https://www.poissonconsulting.ca/f/1298248550.

13 Thorley, JL. 2020. Koocanusa Reservoir Water and Fish Tissue Selenium Concentrations 2019. A Poisson
Consulting Analysis Appendix. https://www.poissonconsulting.ca/f/1298248550.
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below Libby Dam range between 3.0 and 6.0 mg/kg dw. Of the five whole-body burbot tissue
samples collected by the KTOI, one was above the 8.5 mg/kg dw EPA threshold, and mountain
whitefish egg concentrations exceed EPA’s 15.1 mg/kg dw threshold, with some of these values
almost double the EPA recommended criteria (KTOI 2020; unpublished data). These
measurements indicate that, like Koocanusa Reservoir, the Kootenai River requires the
development of a site-specific water column selenium criterion. KTOI and CSKT understand that
this will likely require a multi-year effort to collect adequate data and develop a site-specific
criterion for the Kootenai River, and we encourage DEQ to begin this effort immediately in
collaboration with both Tribes. For now, KTOIl and CSKT support MT DEQ setting an interim
criterion for the Kootenai River that is equal to EPA’s national recommended value for water
column, fish tissue, and egg/ovaries. In summary, we support the adoption of a conservative
site-specific criterion for Koocanusa Reservoir now, to reduce uncertainty and risk in the
Kootenai River downstream, and the subsequent initiation of a rigorous, scientific process to
develop a site-specific criterion for the Kootenai River.

After evaluating multiple scenarios using a reasonable range of variable values within the USGS
models provided to the SeTSC, the KTOI and CSKT recommends using the ‘W6. TFM with TL3
100% Aquatic Insects” model. This model is conservative and protective of the most selenium-
susceptible trophic levels; and is also considered the most protective, as it incorporates
whitefish and burbot.

We recognize the variability of TTF’s, conversion factors, and Kq values. Given the uncertainty
and wide fluctuations in Kq throughout the reservoir (values ranging between 400 and 7000), a
conservative Kq should be used. In order to be protective of the reservoir ecosystem across
time and location, the 90 percentile K4 should be used to capture the worst-case scenario.
The use of the median Kq value is also supported in literature. The use of the 1.1 TTF is
supported by literature and is scientifically defensible. To manage the uncertainty in the water
concentration guideline, Jenni, Naftz, and Presser (2017) suggested triangular distributions with
a TTF for invertebrates (aquatic insects and zooplankton combined) between 1 and 3.5 with a
mode of 1.3, a TTF for fish between 0.6 and 1.6 with a mode of 1.1 and a Kd between 800 and
6,500 with a mode of 3,000.

Model Input Recommendations

With respect to the specific model inputs, we provide the following recommendations and
rationale; Given the varying Kq values within the reservoir, and the two recommended TTF
values for aquatic insects, we ran six variations of the W6 model that incorporate the different
K¢ and TTF values. Listed below are the outputs from the six model runs.

1. Model W6 (TFM with TL3 100% Aquatic Insects) with the 5.6 mg/kg dw whole-body threshold, a
TTF of 1.1 for fish, a TTF of 2.8 for aquatic invertebrates, and a maximum Kg, water
concentrations of 0.22 pg/L (given the model correction of 100% Se bioavailability) to 0.37 pg/L
Se are produced as the criteria (given the model correction of 60% Se bioavailability).



2. Model W6 (TFM with TL3 100% Aquatic Insects) with the 5.6 mg/kg dw whole-body threshold, a
TTF of 1.1 for fish, a TTF of 2.8 for aquatic invertebrates, and a median K4 of 4500, water
concentrations of 0.37 pg/L (given the model correction of 100% Se bioavailability) to 0.61 pg/L
Se are produced as the criteria (given the model correction of 60% Se bioavailability).

3. Model W6 (TFM with TL3 100% Aquatic Insects) with the 5.6 mg/kg dw whole-body threshold, a
TTF of 1.1 for fish, a TTF of 2.8 for aquatic invertebrates, and a K4 of 3100, water concentrations
of 0.53 pg/L (given the model correction of 100% Se bioavailability) to 0.89 ug/L Se are produced
as the criteria (given the model correction of 60% Se bioavailability).

4. Model W6 (TFM with TL3 100% Aquatic Insects) with the 5.6 mg/kg dw whole-body threshold, a
TTF of 1.1 for fish, a TTF of 2.1 for aquatic invertebrates, and a maximum Kg4, water
concentrations of 0.29 pg/L (given the model correction of 100% Se bioavailability) to 0.49 pug/L
Se are produced as the criteria (given the model correction of 60% Se bioavailability).

5. Model W6 (TFM with TL3 100% Aquatic Insects) with the 5.6 mg/kg dw whole-body threshold, a
TTF of 1.1 for fish, a TTF of 2.1 for aquatic invertebrates, and a median Ky of 4500, water
concentrations of 0.49 pg/L (given the model correction of 100% Se bioavailability) to 0.82 ug/L
Se are produced as the criteria (given the model correction of 60% Se bioavailability).

6. Model W6 (TFM with TL3 100% Aquatic Insects) with the 5.6 mg/kg dw whole-body threshold, a
TTF of 1.1 for fish, a TTF of 2.1 for aquatic invertebrates, and a K4 of 3100, water concentrations
of 0.71 pg/L (given the model correction of 100% Se bioavailability) to 1.18 ug/L Se are produced
as the criteria (given the model correction of 60% Se bioavailability).

After reviewing the model outputs for the differing variables, CSKT and KTOI highlight that, at
minimum, the recommended water column selenium criteria needs to be below 1.0 pg/L.

Based on the specific framework of the USGS model W6, Model run #2 as described above,
the CSKT and KTOlI is specifically recommending a water column selenium concentration
criterion of 0.61 pg/L selenium.

Current whole-body fish tissue samples from Northern pikeminnow, peamouth chub, redside
shiner, and largescale sucker in Koocanusa Reservoir exceed, and in many individuals sampled,
greatly exceed, the EPA whole-body criteria in the current aqueous conditions in the
reservoir.!* This clearly indicates to KTOIl and CSKT that to be protective of all fish species in the
reservoir, the site-specific criterion should be lower than the current selenium concentrations

14 Thorley, JL. 2020. Koocanusa Reservoir Water and Fish Tissue Selenium Concentrations 2019. A Poisson
Consulting Analysis Appendix. https://www.poissonconsulting.ca/f/1298248550.
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sampled in the reservoir. Also, as noted in Presser and Naftz, 2020, it is important to determine
where Koocanusa Reservoir is in an impairment-restoration cycle so as not to base protection
on survivor bias, the maintenance of a currently degraded ecosystem, or normalized toxicity. In
a broader context, one of the overall consequences of revised selenium regulations is that their
derivation is now dependent on being able to define and understand the status of the
ecosystem on which protection is based. And, as described in Presser and Naftz, 2020, the
Koocanusa Reservoir system demonstrates traits of a currently degraded system (see Table 1 in
the report and subsequent discussions). This further illustrates to CSKT and KTOI that a
protective site-specific water column selenium criterion should be lower than existing
conditions in the reservoir.

Given that there may be a lag in the biological uptake and detection of selenium across the
food web in the reservaoir, it is important to adopt a more conservative criterion at this time, to
ensure protection under unknown future selenium levels and the increasing contaminant
trends. Any selenium concentrations above the background concentrations represent an
increase from baseline conditions for the Kootenai Basin and are likely already having, and will
perpetuate negative impacts upon the ecosystem. According to Chapman et al*® in the
Selenium Risk Characterization chapter 7, Lentic systems were identified to be at an increased
risk of Se-caused adverse effects due to the maximized mobility of selenium into the food web,
thereby increasing the chance for elevated exposures.

Continuing downriver into the altered lower-river ecosystem driven by Libby Dam operations,
the food web in the mainstem Kootenai River is quite different than the reservoir; therefore the
movement of selenium from Koocanusa Reservoir through Libby Dam and into the lower-river
is relatively unknown. Water and tissue sampling in the Kootenai River below Libby Dam
suggests the current selenium concentrations and loading into the river are already having
negative impacts on the ecosystem.

In conclusion, the KTOI and CSKT support a conservative approach to the adoption of a site-
specific selenium criteria that is protective of all species of fish and wildlife at all times of the

year, throughout the reservoir, and protective of the downstream ecosystem.

Thank you very much for your consideration,

Genny Hoyle, Kootenai Tribe of Idaho genhoyle@kootenai.org 208 610-9293

Erin Sexton, Confederated Salish and Kootenai Tribes, Flathead Lake Biological Station,
erin.sexton@umontana.edu 406 250-8518

15 Chapman PM, Adams WJ, Brooks ML, Delos CG, Luoma SN, Maher WA, Ohlendorf HM, Presser TS, Shaw DP.
2009. Ecological assessment of selenium in the aquatic environment: Summary of a SETAC Pellston Workshop.
Pensacola FL (USA): Society of Environmental Toxicology and Chemistry (SETAC).
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October 8, 2020
Dear Honorable Members of the Water Policy Interim Committee:

The Councils of the Confederated Salish and Kootenai Tribes and Kootenai Tribe of Idaho
(“Councils” or “Tribes”) submit these comments to support the Montana Department of
Environmental Quality’s (“MDEQ”) processes and outcomes that have led to the
recommendation of site-specific criteria of 0.8 ug/L for Lake Koocanusa. The Tribes also
support comprehensive monitoring to confirm that the number is protective over time for all
species of fish in the reservoir. The site-specific criteria are consistent with numbers arrived at by
British Columbia and Montana. We support the rule-making adoption process for a site-specific
criterion of 0.8 ug/L. After five (5) years British Columbia and Montana arrived at very similar
numbers. The British Columbia co-chairs recommended 0.9 ug/L.

Water quality in Lake Koocanusa is an issue that affects the Tribes’ natural and cultural
resources and practices. We share these interests in water quality with the peoples of Montana
and Idaho, as well as those downriver from us in British Columbia. The bull trout, burbot,
westslope cutthroat trout and endangered Kootenai River white sturgeon important to all our
constituents rely on water quality in Lake Koocanusa and the Kootenai River.

For this reason, the Tribes, State of Montana, State of Idaho, Province of British Columbia, and
the United States Federal government have been actively working for years toward ensuring
contamination from coal mines in British Columbia is addressed, especially with regard to
contamination that flows across the international boundary into Lake Koocanusa. The coal
mining companies have also been part of these discussions.

However, despite the Province of British Columbia’s 2013 Ministerial Order No. M113
recognizing evidence of “increasing concentrations of contaminants, such as selenium..., in
water and/or biota, which may exceed provincial Water Quality Guidelines, and may be causing
impairment of ecosystem health” and requiring the mining companies to “stabilize and reverse
increasing trends in water contaminant concentrations”, selenium inputs from the Elk Valley
mines into Koocanusa Reservoir demonstrate a clear, increasing trend. Selenium leaching from
the mines is resulting in degradation of water quality and presenting unacceptable impairment to
our shared natural resources.



The best available science collected in a collaborative effort across State, Federal, Provincial
Trial and industry, including the 2020 USGS model and report, demonstrates that there are
historical, on-going and projected future inputs of selenium into Lake Koocanusa. Moreover, the
Province of British Columbia and coal mining companies are currently planning to expand the
biggest mine and create three new mines, even while exceeding healthy levels of selenium in
fish.

It is the responsibility of the State of Montana to adopt selenium criterion that is sufficiently
protective to ensure the immediate and long-term protection and restoration of Lake Koocanusa,
and downstream uses in the Kootenai River in Montana and Idaho, from the ecological impacts
of selenium contamination.

The State of Montana is not alone in this effort. We note that the State of Idaho is proceeding
with listing the Kootenai River as impaired due to selenium thresholds being exceeded in several
species of fish in the Kootenai. The State of Idaho is also pursuing a site-specific water quality
criterion for the Kootenai River, because fish tissue already exceeds selenium thresholds even
while well below the water quality thresholds for the River.

The U.S. members of the International Joint Commission have also expressed concerns about
selenium pollution caused by the mines. In their 20 June 2018 letter, the U.S. Commissioners
wrote that “[i]n addition to documented short-term impacts, it is well understood that high
concentrations of selenium will have long lasting impacts on water quality, fish, other aquatic
species, wildlife and human health in southeast BC and northwestern Montana communities.”!
The International Joint Commission remains concerned about this issue and is receiving a
briefing from the U.S. State Department and Global Affairs Canada about transboundary
contamination issues specifically relating to the Elk/Kootenai River watershed.

A review of the numerous comment letters from State, Tribal, First Nation and Federal
governments in support of a site-specific selenium criteria for Lake Koocanusa indicate
widespread acceptance that a protective selenium criterion is in order and justified. The Tribes’
and others have also submitted scientific evidence showing selenium contamination is already
impacting fish in Lake Koocanusa and the Kootenai River.

The evidence is clear that despite years of working to address water quality in Lake Koocanusa,
the lack of site-specific selenium criterion has negatively impacted our ability to address the
continuing contamination from B.C. mines.

Once the State of Montana adopts the criterion, however, the full force of the United States
Federal government can be brought under the Boundary Waters Treaty to force the Government
of Canada to take steps to rein in the pollution. There is no other way, except to adopt site-specific
criterion, for the United States to hold the foreign mining companies accountable.

The Tribes appreciate the coordination with the State of Montana and the incredible work we
have done together to protect Montana waters and the fish important to us all. The Tribes
respectfully urge the Water Policy Interim Committee to respect the years of effort MDEQ has

! The IJC Letter also states: “This issue is not new to the {JC” and references a 1985 Flathead reference letter that
resulted in recommendations ultimately rejected by the B.C. and Canadian governments.



placed in developing this criterion, follow the science and vote to allow the Board of
Environmental Review to consider the issue at its December 2020 meeting.

Thank you and we look forward to continuing our work together.

Sincerely, _
Z % ¢ [ # 2 '! ' & \ c‘\ &}C—M\ g D‘g

Shelly Fyant Gary Aitken Jr.

Tribal Council Chairwoman Chairman, Tribal Council

Confederated Salish and Kootenai Tribes Kootenai Tribes of [daho

PO Box 278 PO BOX 1269

Pablo, MT 59855 Bonners Ferry, ID 83805

(406) 675-2700 (208) 267-3519

Shelly.Fyant@cskt.org garyjr@kootenai.org



30 October, 2020

Montana Department of Environmental Quality
ATTN: Sandy Scherer, Legal Secretary

PO Box 200901

Helena, Montana 59620-0901

Fax: (406) 444-4386

Email: sscherer@mt.gov

Re: Proposed amendment to ARM 17.30.605 and proposed new rule (New Rule I) pertaining to
selenium standards for Koocanusa Reservoir and the Kootenai River

Dear Ms. Scherer:

We are writing to recommend and request that the State of Montana immediately adopt the
currently considered site-specific selenium standard of 0.8 ug/l selenium for Koocanusa
Reservoir and associated standards described below for the mainstem Kootenai River.

Please accept this recommendation on behalf of the Confederated Salish and Kootenai Tribes
(CSKT) and the Kootenai Tribe of Idaho (KTOI) (collectively “Tribes”), constituent
governments of the transboundary Ktunaxa Nation, in support of the proposed amendment to
ARM 17.30.605 and the proposed New Rule I pertaining to selenium standards for Koocanusa
Reservoir and the Kootenai River. Specifically, we recommend adoption of the Montana
Department of Environmental Quality (“MT DEQ”) proposed fish tissue standards applicable to
Koocanusa Reservoir and the mainstem Kootenai River of 15.1 mg/kg (egg/ovary), 11.3 mg/kg
(muscle), and 8.5 mg/kg (whole body) and water column numeric standards for total dissolved
selenium of 3.1 u/L for the mainstem Kootenai River and 0.8 u/L for Koocanusa Reservoir. The
Tribes also support comprehensive monitoring to confirm that the number is protective over time
for all species of fish in the Reservoir and in the Kootenai River downstream.

Based on historical and recent data for water quality and fish tissue, it is imperative that Montana
work now to adopt site-specific selenium standards for the health and protection of all fish
species in Koocanusa Reservoir and downstream in the Kootenai River. We recognize that



existing data documents increasing selenium in several species of fish in Koocanusa Reservoir,
including three species that exceed the 2016 EPA recommended criteria for selenium in fish
tissue. Further, Koocanusa Reservoir is currently unprotected, given that Montana did not adopt
the national recommended selenium criterion, as revised and released by EPA in 2016."!

The best available science, including the 2020 USGS model and report, demonstrates that there
are historical, on-going, and projected future inputs of selenium into Koocanusa Reservoir. It is
the State of Montana’s responsibility to adopt selenium standards that are sufficiently protective
to ensure the immediate and long-term protection and restoration of Koocanusa Reservoir, and
downstream uses in the Kootenai River, from the ecological impacts of selenium contamination.
Given the legacy impacts and ongoing risk to Ktunaxa Territory resources, the KTOI and CSKT
fully support the State of Montana’s commitment to adopt site-specific selenium standards by
December 2020.

In addition, we support the scientifically defensible and peer-reviewed report and model
developed by USGS as part of standard development, including the approach of the USGS to
base the model on a conservative and protective approach. The authors of the model are among
the top selenium experts in North America, with decades of experience in the field of selenium
toxicology. The model they developed was peer-reviewed and generated a defensible, protective
standard for the Reservoir, based on the factors that influence selenium in the Reservoir.

Given that Koocanusa Reservoir is already degraded due to input of contaminants from mining
in the Elk Valley of British Columbia, we support standards that manage the Reservoir to
improve and restore it from an already degraded condition. Current levels of selenium
contamination above and below Libby Dam caused by Elk River coal mining is with high
probability already causing, and threatens further, negative physiological effects to organisms
dependent on aquatic resources, including birds and possibly humans. Conservative site-specific
standards are essential to improve and restore and then maintain the Reservoir’s water quality
and aquatic life.

There is evidence of significant bioaccumulation of selenium already occurring across the entire
transboundary Kootenai ecosystem, including the Idaho and B.C. portions of the Kootenai/y
River.? This bioaccumulation has been occurring and will continue even at water column
selenium concentrations that are below the current standards and exceedance limits. Literature
provides evidence that body burden concentrations found in Kootenai River white sturgeon,
burbot, mountain whitefish, and freshwater mussels are likely already having significant
physiological effects. This is a critical concern to the Ktunaxa Nation governments given the
cultural significance of these species as well as the tremendous effort and resources dedicated to
ecosystem restoration by the Tribes in partnership with the States of Montana and Idaho.

1 U.S. Environmental Protection Agency [USEPA], 2016a, Aquatic life ambient water quality criterion for selenium—
Freshwater: Washington, D.C., U.S. Environmental Protection Agency, EPA 822—R-16—006), 807 p., accessed May
2020 at https://www.epa.gov/ sites/ production/ files/ 2016- 07/ documents/ aquatic_ life_ awqc_ for_ selenium_
- _freshwater_ 2016.pdf.
2https://governmentofbc.maps.arcgis.com/apps/webappviewer/index.html?id=0ecd608e27ec45cd923bdcfeefbal
0a7




The selection of conservative and protective site-specific selenium standards are essential now to
prevent further increases in selenium into the Kootenai ecosystem. Current data shows
increasing concentrations of selenium in larger portions of the Reservoir, which in turn will
increase selenium concentrations below Libby Dam.? This trend will continue until effective
mine impact mitigation is implemented at an appropriate scale.

In conclusion, the evidence is clear that despite years of efforts by British Columbia’s regulators
to address mining impacts to Koocanusa Reservoir and to address water quality contamination
trends, Montana’s lack of protective, site-specific selenium standards are hindering our ability to
address the continuing contamination from B.C. mines and protect our fish and water quality in
U.S. waters downstream.

The Tribes participated in and support the robust science that informed the transparent and
collaborative process yielding the 0.8 ug/l draft standard. We appreciate the coordination with
the State of Montana and the incredible work that we have done together to protect U.S., Tribal
and State waters and the fish and other important species that depend on these waters. We
support the proposed amendment to ARM 17.30.605 and the proposed New Rule I pertaining to
selenium standards for Koocanusa Reservoir and the Kootenai River. We urge immediate action
to adopt the proposed selenium standards for water quality and fish tissue in Koocanusa
Reservoir and the Kootenai River, and comprehensive monitoring to ensure that the number is
protective over time for all species of fish in the lake and the river downstream.

We look forward to continuing our work together.

Sincerely,

bty & Lt Ak

Shelly Fyant Gary Aitken, Jr.
Confederated Salish and Kootenai Tribes Kootenai Tribe of Idaho
Chairwoman Chairman

3 presser, TS, and DL Naftz. 2020. Understanding and documenting the scientific basis of selenium ecological
protection in support of site-specific guidelines development for Lake Koocanusa, Montana, USA, and British
Columbia, Canada: US Geological Survey Open-File Report 2020-1098, 40 p. https://doi.org/10.3133/0fr20201098.
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13 January 2022

Montana Board of Environmental Review
Regan Sidner, Board Secretary

Department of Environmental Quality
Submitted Digitally- to degbersecretary@mi.gov

Re: Comments to Board of Environmental Review Regarding Teck Coal’s Request for
Stringency Review of the Selenium Standard for Lake Koocanusa.'

Dear Chair Ruffato and Members of the Board of Environmental Review:

Please accept this response and recommendation on behalf of the Confederated Salish and
Kootenai Tribes (CSKT) and the Kootenai Tribe of Idaho (KTOI) (collectively “Tribes™),
constituent governments of the transboundary Ktunaxa Nation, in response to the BER’s
invitation to comment on the petitions of Teck Coal Limited (Teck) and the Lincoln County
Commissioners to review the stringency of the Selenium Standard Rule for Lake Koocanusa.
We strongly recommend and request that the Board immediately reject the petition to review the
stringency of the Rule and uphold the site-specific selenium standard of 0.8 ug/| selenium for
Koocanusa Reservoir and associated standards described below for the mainstem Kootenai
River.

These comments are part of the CSKT and KTOI response to the Board of Environmental
Review’s Notice of Schedule for Implementation of Review In the Matter of the Petitions of
Teck Coal Limited and the Board of County Commissioners of Lincoln County, Montana, for
review of ARM 17.30.632(7)(a) pursuant to Mont. Code Ann. Section 75-5-203 — Stringency
Review of Rule Pertaining to Selenium Standard for Lake Koocanusa. With the submission of
these comments the CSKT and KTOI do not expressly or impliedly waive any of their collective
or independent legal rights, causes of actions, or the right to raise additional matters or
supporting information in any fora that are relevant to this matter.

! This letter responds to the January 13 component of the BER’s notice:
https://deq.mt.gov/files/DEQAdmin/BER/Documents/Notice-Schedule.pdf.




The new selenium standard does not violate MT state law because it is not more stringent than
the federal standard - the new criteria adopted the federal standard for fish tissue (15.1 ug/g) and
then back-calculated the water column number to protect fish, based on current data for selenium
in fish tissue in the reservoir. The process and results are consistent with applicable Montana
and Federal law.

Additionally, EPA guidance on the development of site-specific selenium criterion specifically
states that, “when implementing the criterion, the fish tissue elements take precedence over the
water column elements, except in certain circumstances.” This is because chronic exposure to
selenium in fish can result in reproductive impairments, including deformity and mortality. The
EPA guidance also recommends that states and tribes develop site-specific recommendations to
account for local conditions. This is precisely the process that was undertaken, over six years, by
state, provincial, local, and tribe/First Nation governments to jointly develop the selenium
standard of 0.8 ug/L for Koocanusa Reservoir. In fact, over the last ten years, data from
Koocanusa Reservoir demonstrate that several species of fish exceed the egg-ovary toxicity
threshold for selenium, providing scientific basis for adopting the federal standard of 15.1 ug/g
for egg-ovary, and 0.8 ug/L for the water column.

Below Libby Dam in the Kootenai River, the Kootenai Tribe of Idaho has measured elevated Se
concentrations in both burbot and sturgeon egg tissue, along with other native fish species that
are culturally important to the Kootenai Tribe. Egg criteria exceedances of native Mountain
Whitefish have been documented. Se water concentrations throughout the canyon reach and
lower river range between 0.8 and 1.1 ug/L. Selenium is both persistent and pervasive
throughout the lower Kootenay/Kootenai River. Currently, the Kootenai River in Idaho is listed
as 'Impaired' for selenium.

It is further relevant to note in November 2021 at the last meeting of the joint MT-BC Lake
Koocanusa Monitoring and Research Working Group, the Province of British Columbia
announced its proposed revised selenium objective of 0.85 ug/L, arrived at based on the site-
specific fish tissue data for Koocanusa Reservoir.

As a matter of context, this criterion is one criterion with multiple elements (a “multi-media
criterion™). All of the elements must work together, and they currently do. If the Board
determines to change positions without including all of the elements (fish tissue and water
column selenium concentrations), it risks developing a new standard that is ecologically
unsound, not scientifically legitimate, and legally indefensible. The Board’s role therefore
should be limited to determining whether the standard is more stringent than the federal standard,
which it is not, and is reasonable and consistent with the law. Notwithstanding objections and
rhetoric from Teck, the Tribes assert that the State of Montana and the US EPA both employed a
robust and inclusive process that is consistent with scientific and legal standards, and fully
supported by the package submitted to BER when the Rule was adopted in December 2020 and
approved as law under the Clean Water Act in February 2021.

2 EPA Aquatic Life Ambient Water Quality Criterion for Selenium in Freshwater 2016-Fact Sheet.
www.epa.gov/wqc/aquatic-life-criterion-selenium.



The CSKT and KTOI herein submit the attached documents in support of these comments and
thereby incorporate them into the record for Board consideration.

For the reasons above, the CSKT and KTOI urge the Board to reject Teck and the Lincoln
County Commissioners’ scientifically and legally indefensible petition for a stringency review of
the selenium Rule.

Sincerely,

o
T | g 1 i%
y’w/é"‘— M (;\U}tm\h Lt
Tom McDonald Jennfcfe P'\ﬁrter

Council Chairman Council Chairwoman
Confederated Salish and Kootenai Tribe of Idaho

Kootenai Tribes




Sidner, Regan

From: Megan Schneckloth <MSchneckloth@jmgm.com>

Sent: Thursday, January 13, 2022 3:13 PM

To: Sidner, Regan

Subject: [EXTERNAL] FW: Lincoln County Board of County Commissioners' Comments
Attachments: 2022.1.13 Lincoln County Board Comments.pdf

Good afternoon Regan,
| forgot to include your email address, please see attached.

Thank you,

Megan L. Schneckloth, Paralegal
JACKSON, MURDO & GRANT, P.C.
Direct: 406-513-1118

Fax: 406-443-7033

From: Megan Schneckloth

Sent: Thursday, January 13, 2022 3:09 PM

To: 'BER@MT.GOV' <BER@MT.GOV>

Cc: Murry Warhank <MWarhank@jmgm.com>; 'aforney@hollandhart.com' <aforney@hollandhart.com>
Subject: Lincoln County Board of County Commissioners' Comments

Good afternoon,
Please see the attached Comments on the Stringency Review of the Selenium Rule. The original will follow in the
mail. Thank you.

Megan L. Schneckloth, Paralegal
JACKSON, MURDO & GRANT, P.C.
Direct: 406-513-1118

Fax: 406-443-7033



Murry Warhank

JACKSON, MURDO & GRANT, P.C.
203 North Ewing Street

Helena, MT 59601

Telephone: (406) 442-1308

Fax: (406) 443-7033
mwarhank@jmgm.com

Attorneys for the Board of County
Commissioners of Lincoln County

BEFORE THE BOARD OF ENVIRONMENTAL REVIEW
OF THE STATE OF MONTANA

IN THE MATTER OF: CAUSE NO. BER 2021-04 WQ
ADOPTION OF NEW RULE I COMMENTS ON THE STRINGENCY
PERTAINING TO SELENIUM REVIEW OF THE SELENIUM RULE
STANDARDS FOR LAKE

KOOCANUSA

The Board of County Commissioners of Lincoln County, Montana (“Lincoln County”)
provides these comments in support of its petition to the Board of Environmental Review
(“Board”) to review ARM 17.30.632 (the “selenium rule””) under Montana Code Annotated § 75-
5-203(4)(a) and AdministrativeRule of Montana 1.3.227.

INTRODUCTION

This matter is not about environmental protection; it is about a mandatory process that the
Board did not follow. The Board may only enter water quality standards that are more stringent
than those imposed federally after investigating and making findings to support the need for such
criteria. The law provides important protections to local governments and citizens against rushed
processes that can negatively impact local economies. The Board enacted the selenium rule that

the EPA recognizes as substantially more stringent than its own. The Board failed to thoroughly


mailto:mwarhank@jmgm.com

investigate or make findings regarding the need for or impact of the rule. This action violates
Montana law, and the Board should reverse it.
ARGUMENT
l. The selenium rule is more stringent than its federal counterpart.
The parties agree that Mont. Code Ann. 8 75-5-203 applies. The statute provides that the Board
may only adopt a water quality standard that is more stringent than the federal standard if it:

makes a written finding after a public hearing and public comment and based on evidence
in the record that:

(@) the proposed state standard or requirement protects public health or the
environment of the state; and

(b) the state standard or requirement to be imposed can mitigate harm to the
public health or environment and is achievable under current technology.

(the “stringency statute”).

Teck provided the Board with a thorough and well-researched analysis of this issue. As it
correctly notes, the EPA has found that the new selenium rule promulgated for Lake Koocanusa
IS “more stringent” than the federal standard. See Letter of 25 February 2021, from EPA to the
Board, attached to Teck’s Comments as Exhibit H. To avoid repetition, Lincoln County adopts
and incorporates by reference the comments provided by Teck and the detailed analysis provided
in its petition.

1. The adoption of the selenium rule violated the intention of Montana law and
cpl_JId cause significant, unforeseen consequences for Lincoln County and its
citizens.

Lake Koocanusa is in Lincoln County. See RR_001342. The Lincoln County Board of
County Commissioners participated in developing the selenium rule. It has steadfastly

recognized the importance of clean waters and the responsibility of Teck to ensure that Lake

Koocanusa is not polluted with selenium. RR_000041. Lincoln County also recognizes that the



rule will create a situation where Lake Koocanusa is considered impaired for selenium. That can
and likely will have significant down-range consequences for development in Lincoln County.
The Department has been dismissive of Lincoln County’s concerns throughout this process.
Since the Board did not undertake the investigations and factfinding required by the stringency
statute, the public remains in the dark about what this rule means for the future of Lincoln
County’s economy and whether it is even necessary. The Board must act to remedy this
situation.

The Legislature made essential findings regarding economic competitiveness and public
participation when enacting the stringency statute. It recognized that “Montana must
simultaneously move toward reducing redundant and unnecessary regulation that dulls the state’s
competitive advantage while being ever vigilant in the protection of the public’s health, safety,
and welfare.” 1995 MT HB 521. The Legislature concluded that “Montana’s administrative
agencies should analyze whether analogous federal standards sufficiently protect the health,
safety, and welfare of Montana’s citizens” before enacting more onerous restrictions. Id. It also
found that “the public should be advised of the agencies’ conclusions about whether analogous
federal standards sufficiently protect the health, safety, and welfare of Montana citizens.” 1d.

Here, the Board has failed to implement either of the Legislature’s policy aims
appropriately. First, it has not adequately considered the economic impacts on Lincoln County.
Instead, the Board declared that “existing or proposed permitting or development activities
within the State of Montana, are irrelevant to the development of the criteria.” 24 Mont. Admin.
Register, Not. 17-414, Bd. Resp. to Cmt. No. 96. DEQ also argued that “By law—economic data
is not used in establishing the standard,” even though it must consider economics when
“formulat[ing] adopt[ing] standards of water quality.” RR_001503 (Presentation to Lincoln

County, slide 3 (November 12, 2020)); Mont. Code Ann. 8§ 75-5-301(1).



What is more, the Board failed to perform the investigation and factfinding required by
the stringency statute. Instead, the Board enacted the selenium standard to indirectly regulate a
foreign company, potentially at the expense of future industry and development locally. Without
a more detailed investigation into the need for the new selenium rule and its feasibility, the
Board has violated the Legislature’s intention to prevent overzealous environmental regulation
from endangering local economic competitiveness. The Board should vacate the selenium
standard unless and until the legally mandated investigations and factfinding occur.

Second, the Board’s failure to follow the stringency standard is, in and of itself, a fatal
flaw in any data developed in the rulemaking process. As the Legislature found, public
participation is critical when the Board considers a more stringent standard than the federal
analog. Public participation is necessary to provide the Board with an appropriately broad
spectrum of viewpoints regarding the federal standard’s efficacy in protecting public health.

Moreover, the Board should not presume that economic data is valid if it was developed
without providing appropriate notice to the public. For instance, DEQ analyzed impacts to small
businesses in the Board’s December 11, 2020, meeting materials. The Board assumed
construction activities would continue under the new rule. 24 Mont. Admin. Register, Not. 17-
414, Bd. Resp. to Cmt. No. 51. However, the Board did not notify construction experts in
Lincoln County of the potential that the Board would be implicitly considering the impact of this
new standard on their livelihood. Per the stringency statute, they are entitled to public notice that
such an issue is under consideration to provide their experience and knowledge to the Board.

I11.  The selenium standard is invalid.

Lincoln County has argued that the Board rushed implementation of the selenium

standard. As discussed above, in Lincoln County’s petition, and in Teck’s detailed comments,

the Board failed to meet the requirements of the stringency statute. The standard, then, is



invalid, and the Board should declare it so. With regards to the future of selenium standards in
Lake Koocanusa. Lincoln County continues to welcome thorough review and analysis of the
needs of the local community and ecosystem. It does not oppose continued efforts to develop
facts and encourage the public participation required by the stringency statute. It leaves the issue
of how and if the proceedings will continue to the discretion of the Board.
CONCLUSION
The Board should recognize that it failed to follow the process required to enact the
selenium standard for Lake Koocanusa. The selenium standard is invalid under the stringency
statute. Any future rulemaking regarding this issue should thoroughly investigate the potential
risks to future development in Lincoln County after appropriate consultation with the public.
DATED this 13" day of January, 2022.
JACKSON, MURDO & GRANT, P.C.
[s/ Murry Warhank
Murry Warhank

Attorneys for the Lincoln County Board of County
Commissioners




CERTIFICATE OF SERVICE

| hereby certify that a true and correct copy of the foregoing Comments on the Stringency
Review of the Selenium Rule was mailed postage pre-paid, via U.S. mail and e-mailed on this
13th day of January, 2022, and directed to:

Regan Sidner, Board Secretary (original)
Board of Environmental Review

1520 E. Sixth Avenue

P.O. Box 200901

Helena, MT 59620-0901
Regan.Sidner@mt.gov

BER@MT.GOV

Arlene Forney
Assistant to William W. Mercer and Victoria A. Marquis
aforney@hollandhart.com

By:_/s/ Murry Warhank
JACKSON, MURDO & GRANT, P.C.
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Sidner, Regan

From: Armstrong, Catherine

Sent: Thursday, January 13, 2022 4:22 PM

To: DEQ BER Secretary; Orr, Katherine; Hagen, Elena; wwmercer@hollandhart.com; 'Vicki A. Marquis';
Arlene Forney; Murry Warhank

Cc: Colamaria, Angie; Bowers, Kirsten

Subject: DEQ's Comments - Case Nos. BER 2021-04 WQ and BER 2021-08 WQ

Attachments: DEQ Comments on Petitions.pdf

Good afternoon,

Per the instructions of Kirsten Bowers, please see the attached DEQ’s Comments Addressing the Issues Presented by
Petitions in the above-named cases. Copies will be sent per the Certificate of Service. If you have any questions, please
do not hesitate to contact me.

Best regards,

Catherine Armstrong | Paralegal

Montana Department of Environmental Quality

Office: 406-444-2630

Mailing Address: P.O. Box 200901, Helena, MT 59620-0901

Montana Department of
DE QEnvircnmental Quality
N
T W D EREETEE

This e-mail is for the sole use of the intended recipient(s) and contains information which is confidential and/or legally privileged. If you are not the intended recipient,
you are hereby notified that any disclosure, copying, distribution or taking of any action in reliance on the contents of this e-mail information is strictly prohibited. If
you have received this e-mail in error, please immediately notify the sender by reply e-mail and destroy all copies of the original message.



Kirsten H. Bowers
Montana Department of
Environmental Quality
1520 East Sixth Avenue
P.O. Box 200901

Helena, MT 59620-0901
Telephone: (406) 444-4222
kbowers@mt.gov

ATTORNEY FOR DEQ

BEFORE THE BOARD OF ENVIRONMENTAL REVIEW
OF THE STATE OF MONTANA

IN THE MATTER OF: THE
PETITIONS OF TECK COAL
LIMITED and the BOARD OF
COUNTY COMMISSIONERS
OF LINCOLN COUNTY,
MONTANA for REVIEW OF
ARM 17.30.632(7)(a) PURSUANT
TO §75-5-203, MCA —
STRINGENCY REVIEW OF
SELENIUM STANDARDS FOR
LAKE KOOCANUSA

Case Nos. BER 2021-04 WQ
and BER 2021-08 WQ

MONTANA DEPARTMENT OF ENVIRONMENTAL QUALITY’S
WRITTEN COMMENTS ADRESSING THE ISSUES PRESENTED BY
THE PETITIONS OF TECK COAL LIMITED AND THE BOARD OF
COUNTY COMMISSIONERS OF LINCOLN COUNTY, MONTANA FOR
REVIEW OF ARM 17.30.632(7)(a) FOR COMPLIANCE WITH § 75-5-203,
MONTANA CODE ANNOTATED (STRINGENCY REVIEW)

L. INTRODUCTION

On December 11, 2020, the Montana Board of Environmental Review (‘“the

Board”) adopted site-specific selenium water quality standards for Lake




Koocanusa and the Kootenai River pursuant to its rulemaking authority under the
Montana Water Quality Act. See §§75-5-201 and 75-5-301, MCA (2019). The
Lake Koocanusa and Kootenai River selenium standards are now codified at
Administrative Rule of Montana (ARM) 17.30.632. These selenium criteria
protect Class B-1 designated uses including growth and propagation of salmonid
fishes and associated aquatic life. See ARM 17.30.609 and 17.30.623.

Upon adoption of ARM 17.30.632, the Board considered the requirement at
§ 75-5-203, MCA that the Board may not adopt rules more stringent than
“comparable federal regulations or guidelines that address the same
circumstances.” See 75-5-203(1), MCA; BER Rulemaking Record (hereinafter
“RR”) at 002294 (BER December 11, 2020 Hearing Transcript adopting selenium
standards for Lake Koocanusa and the Kootenai River and adopting DEQ’s
stringency analysis under § 75-5-203, MCA). The Board determined that the
selenium standards for Lake Koocanusa and the Kootenai River are consistent with
EPA’s current recommended selenium guidelines for freshwater bodies because
they correspond to federal guidelines or were developed using federally
recommended site-specific procedures. The Board determined the adopted
selenium standards for Lake Koocanusa and the Kootenai River are not more

stringent than comparable federal guidelines addressing site-specific selenium
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criteria and the Board was, therefore, not required to make the written findings in
§75-5-203(2) and (3), MCA.

On June 30, 2021, Teck Coal Limited (Teck) filed a petition with the Board
for review of the site-specific water quality standard for Lake Koocanusa pursuant
to §75-5-203, MCA (Stringency Review). On October 14, 2021, the Board of
County Commissioners of Lincoln County, Montana (Lincoln County) filed a
petition for Stringency Review nearly identical to the petition filed by Teck. The
Teck and Lincoln County petitions were consolidated by the Board at its October
29, 2021 meeting and will be referred to collectively herein as “the Petitions.” See
BER October 29, 2021 Hearing Transcript at 11:18-25. Teck agreed that the
timeframe under §75-5-203(4) would be triggered by the date Lincoln County filed
its Petition. See October 29, 2021 Hearing Transcript at 28:13-22.

The Petitions ask the Board to reconsider its December 11, 2020
determination that the selenium water column standard for Lake Koocanusa at
ARM 17.30.632(7)(a) is not more stringent than comparable federal guidelines.
DEQ provides the following written comments addressing the issues presented by
the Petitions Pursuant to II.2 of the Notice of Schedule for Implementation of
Review by the Board of Environmental Review, which provides a Stringency
Review Process for the Lake Koocanusa Selenium Standard.

II. DEQ COMMENTS ADRESSING ISSUES PRESENTED BY THE
PETITIONS
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DEQ opposes the Petitions and provides the following comments and
responses to the issues raised by the Petitions:
A.  Teck is not a “person affected by” the standard who may petition the Board

to review ARM 17.30.632(7)(a) because the rule does not apply to and DEQ has
no jurisdiction to regulate Teck’s mining operations in Canada.

The Petitions acknowledge the Board is an executive branch board attached
to DEQ for administrative purposes. See § 2-15-3502, Teck Petition at 918,
Lincoln County Petition at §18. Standing before an administrative board or agency
is governed by the statute designating those permitted to initiate an action. Molnar
v. Fox, 2013 MT 132, *P29, 370 Mont. 238, 245, 301 P.3d 824, 830. Therefore,
Teck’s standing to challenge the Board’s stringency analysis is governed by § 75-
5-203(4)(a), MCA, which provides “a person affected by a rule that the person
believes to be more stringent than comparable federal regulations or guidelines
may petition the board to review the rule.” Teck has not shown they are affected
by ARM 17.30.632(7)(a). The plain language of the challenged rule provides:

(7) Water column standards are the numeric standards for total dissolved

selenium computed as a 30-day average, and shall not be exceeded more

than once in 3 years, on average.

(a) Lake Koocanusa from the US-Canada international boundary to the

Libby Dam: 0.8 ug/L.

(b) Kootenai River mainstem from the outflow below the Libby Dam to the

Montana-Idaho border: 3.1 pg/L.
ARM 17.30.632
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The Lake Koocanusa selenium standards do not apply north of the US-Canada
international boundary. Teck’s own Petition asserts Montana lacks jurisdiction to
enact a water quality standard targeting Teck’s coal mine operations in Canada’s
Elk Valley. See Teck Petition page 2. In comments at the September 24, 2020
BER meeting initiating rulemaking Teck emphasized that it is “wholly regulated
by a foreign government” and initiation of the rulemaking based on Teck’s
operations in Canada is “ultra vires.” See RR001271.

Teck is not registered to conduct business in the State of Montana and DEQ
agrees it has no jurisdiction to regulate Teck’s mining operations in Canada.
Teck’s allegations that ARM 17.30.632 “was designed to, has been used to, and
does target Teck™ are speculative and attenuated. Teck claims are insufficient to
demonstrate Teck is affected by ARM 17.30.632(7)(a), a site-specific water quality
standard that applies to surface waters within the State of Montana. See Williamson
v. Mont. PSC, 2012 MT 32, PP 34-35, 364 Mont. 128, 141, 272 P.3d 71, 82.
Teck’s Petition should be dismissed because Teck lacks standing under §75-5-
203(4)(a), MCA. See Id.

B. The Board cannot grant the relief requested in the Petitions.

As of July 1, 2021, DEQ rather than the Board has sole authority to adopt
rules for the administration of the Montana Water Quality Act, subject to the

provisions of §75-5-203, MCA. See Senate Bill 233 (SB 233), Sections 31, 32, and
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34. Under § 75-5-203, MCA, as amended by SB 233, DEQ may not adopt a rule
that is more stringent than the comparable federal regulations or guidelines that
address the same circumstances unless DEQ makes the written findings in § 75-5-
203(2) and (3), MCA.

A person affected by a rule that the person believes to be more stringent than
comparable federal regulations or guidelines may petition the Board to review the
rule. If the Board determines that the rule is more stringent than comparable
federal regulations or guidelines, DEQ, rather than the Board, must either revise
the rule to conform to federal regulations or guidelines or make the written
findings in § 75-5-203(2) and (3), MCA. See SB 233, Sec. 32 (now codified as §
75-5-203, MCA).

C.  The Board did not adopt a standard more stringent than the comparable

federal guideline and was not required to make the written findings in 75-5-203(2)
and (3), MCA.

The Petitions ask the Board to reconsider its determination that the site-
specific water column selenium standard for Lake Koocanusa of 0.8 micrograms
per liter (ug/L) is consistent with EPA’s current recommended selenium criterion
guidelines for freshwater bodies. The federally recommended 304(a) selenium
criteria consists of one single selenium criteria comprised of four criterion
elements. Two of the 304(a) selenium criterion elements are fish tissue and two

are water column based. See RR000002, RR003032. The four 304(a) criterion
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elements include: 1) a fish egg/ovary element, 2) a fish or whole body or muscle
tissue element, 3) a water column element (one for lentic or non-flowing water and
one for lotic or flowing water), and 4) an intermittent exposure element. See
RR003032.

The Kootenai River and Lake Koocanusa water column and fish tissue
standards are no more stringent than currently recommended EPA 304(a) criteria
because they correspond to federal standards or were developed using federally
recommended site-specific procedures See RR002165 (Response to Comment
200). The ARM 17.30.632 selenium standards are fish tissue-based, not water
column-based to account for dietary exposure and bioaccumulation as the primary
pathway for selenium exposure, rather than exposure from the water column. See
RR000073-76, 001520, 1525

The federal selenium egg/ovary criterion element of 15.1 mg/kg dry weight
(dw), which Montana adopted, is the foundation for the EPA’s criteria structure,
whereby reproductive tissue data has primacy over data for other fish tissue and
water column criterion elements. See RR000075, 120, 000312-313. The water
column criterion element is translated from the egg/ovary criterion. See
RR000375-407. Consequently, it is EPA’s egg/ovary criterion element that the

Board must look to in its stringency analysis.

DEQ’S COMMENTS ADDRESSING ISSUES PRESENTED BY THE PETITIONS - 7



The Lake Koocanusa water column value of 0.8 pug/L is a translation of the
federal whole-body criterion of 8.5 mg/kg dw, which is translated from the federal
egg/ovary standard of 15.1 mg/kg dry weight (dw) and toxicity data. See
RR000312-313, 375-407, 1525. The water column standard for Lake Koocanusa
was developed in accordance with EPA’s guidance set forth in the 304(a) criteria
document. See RR00000113-129, 1525. Therefore, to be more stringent than the
federal criteria, the site-specific standard for Lake Koocanusa would have to be
based on an egg/ovary criterion that is less than 15.1 mg/kg dw.

From the EPA’s selenium work, a water column range from 0.27 - 52.02
ug/L was found to be protective for lentic waterbodies depending on the
environmental factors at the study site. See RR000402-407. Ultimately, EPA
selected the 80th percentile of the distribution resulting in the current 304(a)
criteria of 1.5 pg/L. This criterion may leave some sites in the United States
overprotected and some sites under protected. See RR002354. Recognizing this,
EPA developed Appendix K to provide site-specific translation guidance. DEQ
followed the guidance in Appendix K in developing the standards in ARM
17.30.632. See RR003764.

The Lake Koocanusa value of 0.8 ug/L falls within the range of EPA’s
translations from the egg/ovary criteria. To be more stringent than federal,

Montana’s water column value would be less than 0.27 pg/L. In Lake Koocanusa,
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the egg/ovary fish tissue criteria have exceedances at water column levels below
1.5 ng/L, suggesting Lake Koocanusa is under protected by a water column
standard of 1.5 pg/L. The 0.8 pg/L water column value meets the protection goals
put forward by the bi-national Lake Koocanusa Working Group and Selenium
Technical Subcommittee, whereas 1.5 pg/L does not meet those protection goals.
See RR002352-2355.

DEQ acknowledges 0.8 ug/L is mathematically less than the federal 304(a)
water column criterion of 1.5 pg/L for lentic or non-flowing waters (set at the 80th
percentile), but the Lake Koocanusa water column criteria adopted in ARM
17.30.632(7)(a) is not more stringent than federal guidance because it was
developed in accordance with the translation provided in Appendix K from the
federal egg/ovary standard and is supported by the sound science outlined above.
D.  Written findings under § 75-5-203, MCA, were not triggered by the Board’s
adoption of ARM 17.30.632(7)(a) because the Board correctly determined the

Lake Koocanusa selenium standard is not more stringent than corresponding
federal standards or guidelines.

Under the version of § 75-5-203, MCA in effect at the time ARM
17.30.632(7)(a) was adopted by the Board, except as provided in subsections (2)
through (5) of § 75-5-203, MCA, the Board may not adopt a rule to implement 75-
5-301, 75-5-302, 75-5-303, or 75-5-310 that is more stringent than comparable
federal regulations or guidelines that address the same circumstances. The Board

considered its statutory obligation under § 75-5-203, MCA and determined the

DEQ’S COMMENTS ADDRESSING ISSUES PRESENTED BY THE PETITIONS - 9



adopted selenium standards for Lake Koocanusa and the Kootenai River were not
more stringent than comparable federal guidelines addressing site-specific
selenium criteria. See RR002294. The Board was, therefore, not required to make
the written findings in §75-5-203(2) and (3), MCA when it adopted the Lake
Koocanusa selenium standard codified as ARM 17.30.632(7)(a). See RR002165.
The Board should decline the Petitioners’ request that the Board reconsider its
stringency determination, which concluded that ARM 17.30.632(7)(a) is not more
stringent than comparable federal guidelines. See Teck Petition at pages 16 — 17;
Lincoln County Petition at page 15.

E. EPA did not determine that ARM 17.30.632(7)(a) is more stringent than
corresponding federal standards or guidelines.

The February 25, 2021 EPA approval letter determined ARM 17.30.632 was
based on sound science and protects the most sensitive beneficial uses. See EPA
Rationale for Approval of ARM 17.30.632 page 6, footnote 11 attached as Exhibit
B to Teck’s Petition. The EPA approval letter does not make a stringency
determination under § 75-5-203, MCA as asserted by the Petitions. See Teck
Petition at q 12 on page 6-7; Lincoln County Petition at § 12 on page 6. Under the
federal Clean Water Act, the states (and eligible tribal governments) are
responsible for reviewing, establishing, and revising water quality standards. See

40 CFR § 131.4.
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EPA’s February 25, 2021 approval letter points out that the federal Clean
Water Act and its implementing regulations preserve the states’ right to develop
water quality standards that are more stringent than federal requirements. /d., EPA
Rationale for Approval of ARM 17.30.632 page 6, footnote 11 attached as Exhibit
B to Teck’s Petition. However, EPA did not make a stringency analysis as
represented by the Petitioners. A stringency determination under § 75-5-203,
MCA is solely a question of state law and not within the purview of EPA.

F. If the Board determines that ARM 17.30.632(7)(a) is more stringent than
comparable federal regulations or guidelines, it is not necessary that DEQ

reference peer reviewed studies in the rulemaking record to make the written
findings in § 75-5-203(2) and (3), MCA.

If the Board determines ARM 17.30.632(7)(a) is more stringent than
comparable federal requirements or guidelines, § 75-5-203(4), MCA, requires
DEQ to either revise the rule to conform to federal regulations or guidelines or
make the written findings in § 75-5-203(2) and (3), MCA. See § 75-5-203(4)(a),
MCA (effective July 1, 2021). Petitioners allege DEQ’s written findings must
“reference pertinent, ascertainable, and peer-reviewed scientific studies contained
in the record.” See § 75-5-203(3); Teck Petition at § 2 on page 2; Lincoln County
Petition at 9 2 on page 2. However, §75-5-203(3), MCA does not require peer-
reviewed studies to be contained in the rulemaking record anytime the agency

adopts a rule that is more stringent than comparable federal rules or guidelines.

Instead, § 75-5-203(3), MCA provides:
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The written finding must reference pertinent, ascertainable, and peer-
reviewed scientific studies contained in the record that forms the basis for
the department's conclusion. The written finding must also include
information from the hearing record regarding the costs to the regulated
community that are directly attributable to the proposed state standard or
requirement. (emphasis added)

DEQ interprets this requirement to mean peer-reviewed studies are not a
prerequisite to adopting a more stringent than federal requirement, but any studies
contained in the record that form the basis of the agency’s conclusion must be
referenced in the agency’s findings. Petitioners’ interpretation that peer-reviewed
studies are required to adopt a more stringent requirement would lead to absurd
results because the stringency requirements in § 75-5-203, MCA apply to
procedural requirements of the Montana Water Quality Act that are not susceptible
to peer-reviewed scientific study.

If the Legislature had intended to require peer-reviewed scientific studies in
all instances where a state agency adopts a stricter than federal requirement, it
could have provided that a more stringent than federal rule may not be adopted
unless there is a peer-reviewed study to support it. Any ambiguity or vagueness in
the language of § 75-5-203(3), MCA may be resolved by reference to the preamble
to 1995 Montana House Bill 521, which provides guidance to the state boards and
agencies charged with implementing and complying with the Legislature’s

direction:
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If the rules are more stringent than comparable federal law, the written
finding must include but is not limited to a discussion of the policy reasons
and an analysis that supports the board’s or department’s decision that the
proposed state standards or requirements protect public health or the
environment of the state and that the state standards or requirements to be
imposed can mitigate harm to the public health or the environment and are
achievable under current technology. The department is not required to
show that the federal regulation is inadequate to protect public health. The
written finding must also include information from the hearing record
regarding the costs to the regulated community directly attributable to the
proposed state standard or requirement.1995 Mt. Ch. 471.

The preamble to 1995 Montana House Bill 521 says nothing about
referencing peer-reviewed scientific studies in the findings required to support
rules than are more stringent than federal. Therefore § 75-5-203(3), MCA cannot
be interpreted to mean peer-reviewed scientific studies are necessary in all cases

where a state agency adopts a stricter than federal requirement.

G. DEQ considered naturally occurring and background sources of selenium
when it adopted ARM 17.30.632(7)(a).

DEQ disagrees that natural sources of a pollutant are relevant to a
determination under § 75-5-203(2)(a), MCA. Contrary to Petitioners’ allegations,
the Board took background or natural sources of selenium into account when it
adopted ARM 17.30.637(7)(a). See Teck Petition at 13, Lincoln County Petition
at 913; RR002139-2140 (Response to Comment 129-130), and RR002165
(Response to Comment 199). The Board acknowledged selenium water quality

data suggests selenium contribution from tributaries to the Lake Koocanusa and the
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Kootenai River are very low and would not contribute to standards exceedances.
See RR002139.

The Board record contains calculations by the department demonstrating
shoreline erosion along the reservoir is likely not a significant source of selenium
in the watershed. See RR002140 — 2141 (Response to Comment 133). The Board
considered other potential natural and background source of selenium such as
fluctuating water elevations from Libby Dam operations, bank sloughing events
along the reservoir which may contribute selenium from soil to the lake, and
tributary contributions of selenium and found no significant sources of background
selenium. See RR002103, 2140-2141.

H.  Ifthe Board determines that ARM 17.30.632(7)(a) is more stringent than
comparable federal regulations or guidelines, DEQ can make the written findings
in § 75-5-203(2)(a) and (b) that the proposed standard protects public health and

the environment of the state and can mitigate harm to the public health or the
environment.

Water quality standards are not set once harm occurs, but rather in advance
of that, to protect beneficial uses before irreversible impacts occur. See RR002144-
2145 (Response to Comment 145). Existing data in the record shows certain
species of both cyprinid and non-cyprinid fish exceed the egg/ovary standard,
which suggests impacts could already be occurring. Some species show elevated
levels of selenium in egg/ovary concentrations. See RR002145 (Response to

Comment 146). Adoption of the standards in ARM 17.30.632 are necessary to
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adopt effective pollutant reduction plans, achieve the site-specific selenium
standard, and protect aquatic life in Lake Koocanusa and the Kootenai River. See
RR00002126 (Response to Comment 76).

If the Board determines that ARM 17.30.632(7)(a) is more stringent than
comparable federal regulations or guidelines, DEQ can make the written findings
that the proposed standard is achievable under current technology. Existing data in
the record show the Board considered available treatment technology and the cost
of treatment. See RR002118, 2122, 2126-2127 (Response to Comments 51, 62, and
78). The Board acknowledged there are no sources of selenium in the portion of
Lake Koocanusa within Montana’s jurisdiction to regulate. See RR002126-2127.

L. If the Board determines that ARM 17.30.632(7)(a) is more stringent than
comparable federal regulations or guidelines, DEQ can make the written findings
in § 75-5-203(3) regarding the costs to the regulated community that are directly
attributable to the adoption of ARM 17.30.632.

The Board acknowledged there are no public or private entities currently
discharging to the Kootenai River or Lake Koocanusa with Montana Pollutant
Discharge Elimination System (MPDES) permit effluent limits for selenium. At
this time, no permittee will be required to incur additional costs to treat wastewater
for selenium to meet water quality-based effluent limits based on ARM 17.30.632.
Land development activities, such as surface mining and construction, are already

subject to general discharge permit requirements including implementation and

maintenance of best management practices (BMPs). There are no foreseeable
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additional treatment requirements associated with these land disturbing activities
due to the adoption of ARM 17.30.632. See RR002110 and 2611 (Response to
Comments 26 and 45).

II.  CONCLUSIONS

Teck is not a person affected by ARM 17.30.632 and has no standing to
petition the Board to review the rule under § 75-5-203, MCA. Therefore, Teck’s
Petition should be dismissed and given no further consideration by the Board.

ARM 17.30.632 is not more stringent than comparable federal regulations or
guidelines and the Board was not required to make the written findings in 75-5-
203(2) and (3), MCA. Therefore, the Board should deny all relief requested by
both the Petitions.

As of July 1, 2021, DEQ rather than the Board has sole authority to adopt
rules for the administration of the Montana Water Quality Act, subject to the
provisions of §75-5-203, MCA. See Senate Bill 233 (SB 233), Sections 31, 32, and
34. Should the Board determine that ARM 17.30.632(7)(a) is more stringent than
comparable federal regulations or guidelines, the department will make the written

findings under §75-5-203(2) and (3), MCA.
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Respectfully submitted this 13th day of January 2022.

/s/ Kirsten H. Bowers

Kirsten H. Bowers

Attorney

Montana Dept. of Environmental Quality
1520 E. 6" Avenue

Helena, MT 59601

kbowers@mt.gov
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Certificate of Service

I hereby certify that on this 13th day of January 2022, I caused a true and
correct copy of the foregoing to be e-mailed to the following:

Katherine Orr, Board Attorney
Board of Environmental Review
1712 Ninth Avenue

P.O. Box 201440

Helena, MT 59620-1440
KOrr@mt.gov
Ehagen2@mt.gov

Regan Sidner, Board Secretary
Department of Environmental Quality
1520 East Sixth Avenue

P.O. Box 200901

Helena, MT 59620-0901
Degbersecretary@mt.gov

William W. Mercer

Victoria A. Marquis

Holland & Hart LLP

401 North 31st Street, Suite 1500
P.O. Box 639

Billings, Montana 59103-0639
wwmercer@hollandhart.com
vamarquis@hollandhart.com
aforney@hollandandhart.com

Attorneys for Teck Coal Limited

Murry Warhank

JACKSON, MURDO & GRANT, P.C.
203 North Ewing Street

Helena, MT 59601
mwarhank@jmgm.com

Attorneys for the Board of County
Commissioners of Lincoln County

By: /s/ Catherine Armstrong

CATHERINE ARMSTRONG
Paralegal
Department of Environmental Quality
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Sidner, Regan

From: Emily Qiu <eqgiu@earthjustice.org>

Sent: Thursday, January 13, 2022 2:07 PM

To: DEQ BER Secretary

Cc: shernandez@earthjustice.org; andrew@clarkfork.org; djohnson@meic.org

Subject: [EXTERNAL] Public Comments re Selenium Rule Stringency Review-Earthjustice, MEIC, and CFC
Comments

Attachments: 2022-1-13 MEIC CFC Comment on Se Rule Stringency Review.pdf

Hi Regan,

| hope your week is going well.

Earthjustice submits the attached comments together with the Montana Environmental Information Center and Clark
Fork Coalition regarding the Matter of the Petitions of Teck Coal Limited and the Board of County Commissioners of
Lincoln County, Montana, for Stringency Review of Rule Pertaining to Selenium Standard for Lake Koocanusa.

Thank you,
Emily

Emily Qiu

(she/her/hers)

Associate Attorney

Northern Rockies Office

313 East Main Street

P.O. Box 4743

Bozeman, MT 59772-4743

T:406.426.9625

F: 406.586.9695

earthjustice.org [nam04.safelinks.protection.outlook.com]
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January 13, 2022

Montana Board of Environmental Review
Regan Sidner, Board Secretary
Department of Environmental Quality
degbersecretary(@mt.gov

Re: In the Matter of the Petitions of Teck Coal Limited and the Board of County
Commissioners of Lincoln County, Montana, for Stringency Review of Rule Pertaining to
Selenium Standard for Lake Koocanusa

To Chairman Ruffatto and Members of the Board,

Pursuant to the Board of Environmental Review’s (Board) notice regarding stringency review of
the Selenium Standard Rule—setting the water column selenium criterion at 0.8 pg/L—for Lake
Koocanusa (Selenium Rule) in response to Teck Coal Limited’s (Teck) and the Board of County
Commissioners of Lincoln County’s (Lincoln County) petitions to weaken Montana’s Selenium
standards, Earthjustice submits these comments together with the Montana Environmental
Information Center (MEIC) and Clark Fork Coalition (CFC). These comments address the issues
presented by Teck’s and Lincoln County’s petitions.

In short, the Board should reject the brazen invitation of Teck and Lincoln County to weaken the
Selenium Rule for Lake Koocanusa. Any decision to weaken this standard would be arbitrary
and not based in science. It would also be a wasted effort because the U.S. Environmental
Protection Agency (EPA) cannot approve such an arbitrarily weakened standard because
scientific data do not support a weakened standard.

I. THE BOARD ALREADY DETERMINED THAT THE SELENIUM RULE IS NO
MORE STRINGENT THAN THE FEDERAL STANDARD.

Teck asks the Board to determine whether the Board’s Selenium Rule is more stringent than the
freshwater selenium criteria established by EPA. But the Board already determined that the
Selenium Rule is no more stringent than the federal standard. Teck and Lincoln County
misrepresent the federal standard and provide no legitimate basis for revisiting this rule. Any
review of the Selenium Rule by the Board would be arbitrary and capricious and therefore
unlawful.

As we have previously stated in our comments, Teck raised the identical stringency issue with
the Board in 2020, and the Board specifically determined that the Selenium Rule was no more
stringent than the federal standard. Teck now attempts to recycle this unsuccessful argument—
without justification—to undermine the Selenium Rule that was developed in a thorough multi-

1
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year transboundary effort involving multiple state, federal, provincial, and tribal governments,
and that is based on the best available science.

It is arbitrary and capricious for an agency to make an administrative decision or change its
position without adequate justification. Clark Fork Coal. v. Montana Dep’t of Env’t Quality,
2008 MT 407, 9 21, 347 Mont. 197, 202-03, 197 P.3d 482, 487 (“We review an agency decision
not classified as a contested case under the Montana Administrative Procedure Act to determine
whether the decision was ‘arbitrary, capricious, unlawful, or not supported by substantial
evidence.’” (quoting Johansen v. State, 1999 MT 187, 9 11, 295 Mont. 339, § 11, 983 P.2d 962,
9§ 11)); North Fork Pres. Assn. v. Dept. of State Lands, 238 Mont. 451, 465, 778 P.2d 862, 871
(1989) (“In reviewing an agency decision to determine if it survives the arbitrary and capricious
standard, we consider whether the decision was ‘based on a consideration of the relevant factors
and whether there has been a clear error of judgment.”” (quoting Marsh v. Or. Nat. Resources
Council, 490 U.S. 360, 378 (1989))). Montana courts require agency decisions be reasoned.
Friends of the Wild Swan v. DNRC, 2000 MT 209, q 28, 301 Mont. 1, 28, 6 P.3d 972, 4 28
(“While our review of agency decisions is generally narrow, we will not automatically defer to
the agency without carefully reviewing the record and satisfying themselves that the agency has
made a reasoned decision.” (internal quotations and citations omitted)). This parallels federal
judicial review of agency action under the Administrative Procedure Act (APA). See Organized
Vill. of Kake v. U.S. Dep’t of Agric., 795 F.3d 956, 966 (9th Cir. 2015) (“a policy change
complies with the APA if the agency (1) displays ‘awareness that it is changing position,” (2)
shows that ‘the new policy is permissible under the statute,” (3) ‘believes’ the new policy is
better, and (4) provides ‘good reasons’ for the new policy, which, if the ‘new policy rests upon
factual findings that contradict those which underlay its prior policy,” must include ‘a reasoned
explanation ... for disregarding facts and circumstances that underlay or were engendered by the
prior policy.”” (Emphasis omitted)).

In 2020, the Board determined the Selenium Rule “is no more stringent than the recommended
EPA” standard. Rulemaking Record, RR 001330. In particular, the Board concluded that
“although the 0.8 pg/L standard for Lake Koocanusa is lower than EPA’s national criteria value
of 1.5 png/L for lakes, the ‘proposed Lake Koocanusa water column standard (30-day chronic) is
no more stringent than the recommended EPA 304(a) criteria because it was developed using
federally-recommended site-specific procedures; therefore, it is more accurate than the generally
applicable national lentic (lake) number.”” RR _001343. Teck and Lincoln County fail to provide
new findings or demonstrate that the Selenium Rule is a “clear error of judgment” in their
petitions. Furthermore, the rulemaking record consistently shows that the Board’s Selenium Rule
is reasoned, developed according to federally-recommended site-specific procedures, and based
on the best available science. Accordingly, the Board has no “reasoned explanation” that would
support a weakening of the Selenium Rule and doing so would be arbitrary and capricious. See
Clark Fork Coal., § 21; Organized Vill. of Kake, 795 F.3d at 966.
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Teck and Lincoln County provide no new basis to revisit the Board’s previous determination that
the Selenium Rule is no more stringent than the federal standard. Thus, the Board’s prior
determination must stand, and it should reject Teck’s and Lincoln County’s efforts to compel the
Board to act arbitrarily and capriciously.

II. THE SELENIUM RULE IS NO MORE STRINGENT THAN THE FEDERAL
STANDARD.

The Board’s original determination that the Selenium Rule is no more stringent than the federal
standard is correct. Teck, now joined by Lincoln County, continues to misrepresent the federal
standard by claiming that the Selenium Rule is more stringent than the federal standard. Teck’s
and Lincoln County’s empty claims are unequivocally false because they rely on an illogical and
inaccurate interpretation of the federal standard. As the Board previously stated, the Selenium
Rule is “no more stringent than the recommended EPA 304(a) criteria because it was developed
using federally-recommended site-specific procedures[.]” RR_001330.

Teck and Lincoln County claim that the Selenium Rule is more stringent than the federal
standard. Yet, EPA expressly permits more protective “site-specific water column criterion.”
EPA, Aquatic Life Ambient Water Quality Criterion for Selenium—Freshwater (2016) (“All
four elements of the freshwater selenium criterion may be modified to reflect site-specific
conditions where the scientific evidence indicates that different values will be protective of
aquatic life and provide for the attainment of designated uses.”). EPA explicitly gives states the
“site-specific water column criterion” option “[b]ecause the factors that determine selenium
bioaccumulation vary among aquatic systems[,]”” and the national criteria of 1.5 pg/L may be
under protective for some sites. RR_000311, RR_001544. In its 2016 Selenium Fact Sheet, EPA
makes clear that, “States must adopt into their standards water quality criteria that protect the
designated uses of the water bodies within their area. These can include scientifically defensible
site-specific criteria that are different from EPA’s national recommended criteria, as long as the
site-specific criteria are protective of the designated use.” EPA, Aquatic Life Ambient Water
Quality Criterion for Selenium in Freshwater 2016 — Fact Sheet (2016 EPA Selenium Fact Sheet)
1 (June 2016), https://www.epa.gov/sites/ default/files/2016-06/documents/se 2016 _fact

_sheet final.pdf (emphasis added). As the Board’s own response to comments explained,
“EPA’s 2016 selenium criterion document for freshwater contains an appendix, Appendix K.
Appendix K describes methods by which site-specific selenium standards may be developed for
individual waterbodies. Appendix K is discussed in twelve different locations throughout EPA’s
2016 selenium document. EPA is very clear that ‘states and tribes may choose to adopt the
results of site-specific water column translations as site-specific criteria[.]’” RR_002544,

RR 001036-37. (“States and tribes may choose to adopt the results of site-specific water column
translations as site-specific criteria[.]”).

The purpose of setting water quality criteria is to protect the beneficial uses of waterbodies.
Thus, recognizing that “[t]he relationship between the concentration of selenium in the tissues of
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fish and the concentration of selenium in the water column can vary substantially among aquatic
systems|[,]” EPA provides the option to set site-specific standards when necessary to protect the
designated beneficial uses of waterbodies. RR_001036-37. Further, EPA states that “[i]f
threatened or endangered fish species are present, states and tribes may need to derive alternative
water column elements with a refined protection goal that account for site specific
bioaccumulation characteristics.” RR_001036-37.

The Montana Department of Environmental Quality (DEQ) chose to develop a site-specific
water column criterion as expressly permitted by EPA and followed EPA protocol in doing so.
DEQ engaged in a more than four-year data collection effort and participated in a bi-national
working group. RR 002486, RR_001519. Data from EPA, the U.S. Geological Survey, DEQ,
Kootenai Tribe of Idaho, and the Confederated Salish & Kootenai Tribes demonstrate the need
for a site-specific selenium criterion to protect Lake Koocanusa’s designated uses because the
lake is highly susceptible to selenium bioaccumulation. Thus, the Board concluded that “the EPA
(2016) lentic water column value is not protective of the aquatic life beneficial uses in Lake
Koocanusa” and chose to develop a site-specific water column criterion. Montana Board of
Environmental Review, RR_002485. Based on this data and following EPA protocol, DEQ
determined that 0.8 pg/L was the value that would be protective of Lake Koocanusa’s beneficial
uses. As DEQ explained, “1.5 pg/L does not meet the protection goals” of “consider[ing]
ecologically significant species and the long-term protection for fish in all parts of the reservoir
including those with the most sensitive food webs” whereas “0.8 pg/L meets these objectives and
protects the beneficial use[.]” Selenium Water Quality Standards for the Protection of Aquatic
Life Beneficial Use for Lake Koocanusa & the Kootenai River, RR_001544.

As discussed above, EPA also recognizes that site-specific water column standards may be
necessary to protect threatened and endangered species susceptible to bioaccumulation.

RR 001036-37. DEQ saw this need given the existence of Endangered Species Act (ESA)-
protected bull trout and white sturgeon, when it chose to follow EPA protocol in setting a site-
specific water column criterion. Thus, the Selenium Rule necessarily is no more stringent than
the federal standard because the Selenium Rule was determined according to EPA protocol and
based on EPA’s guidance that a site-specific standard may be necessary when endangered
species are present.

Teck’s and Lincoln County’s arguments ignore the relationship between the different selenium
criteria and how these criteria relate to the overall goal of protecting Lake Koocanusa’s
designated uses when they incorrectly argue that the Selenium Rule is more stringent than the
federal standard. For egg-ovary criteria, DEQ adopted the 15.1 mg/kg dw national egg-ovary
criterion. The Selenium Rule—0.8 ug/L water column criterion—is based on site-specific data
for fish tissue. Data show that the national selenium water column criterion of 1.5 pg/L is not
protective of the aquatic life beneficial use, and there are several species of fish in Lake
Koocanusa that currently exceed the 15.1 mg/kg dw toxicity threshold. Any weakening of the
Selenium Rule is scientifically indefensible because the site-specific data for Lake Koocanusa
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support the 15.1 mg/kg dw /0.8 ng/L criteria, and a standard lower than the Selenium Rule would
be weaker than the federal standard. Therefore, a standard weaker than the Selenium Rule would
not comply with EPA’s direction that “[s]tates must adopt into their standards water quality
criteria that protect the designated uses of the water bodies within their area.” 2016 EPA
Selenium Fact Sheet at 1.

Ultimately, EPA’s Aquatic Life Ambient Water Quality Criterion for Selenium sets the protocol
for developing site-specific criteria and is the federal standard. EPA approved the Selenium
Rule, thus establishing that the Selenium Rule was developed in accordance with EPA protocol
and cannot be more stringent than the federal standard. This Board should reject Teck’s and
Lincoln County’s attempts to reverse this Board’s prior decisions without justification, and the
Board should determine that the Selenium Rule is no more stringent than the federal standard
and that a weaker rule is scientifically indefensible.

III. TECK’S AND LINCOLN COUNTY’S EFFORTS ARE UNSUPPORTED BY EPA
AND A WEAKER SELENIUM RULE WILL BE REJECTED.

Any selenium standard weaker than the Selenium Rule would be rejected by EPA, which must
review any new criterion, for failing to protect Lake Koocanusa’s designated uses. A weaker
water column selenium criterion for Lake Koocanusa would not be protective of the aquatic life
beneficial use and would likely run afoul of the ESA, 16 U.S.C. § 1536, and the Clean Water Act
(CWA), 33 U.S.C. § 1313.

EPA approved the Selenium Rule. Changes to the Selenium Rule would require EPA to review
any new criterion under the CWA, 33 U.S.C. § 1313(c)(2)(A) (“Whenever the State revises or
adopts a new standard, such revised or new standard shall be submitted to the Administrator.”);
40 C.F.R. § 131.21 (“(a) After the State submits its officially adopted revisions, the Regional
Administrator shall either: (1) Notify the State within 60 days that the revisions are approved, or
(2) Notify the State within 90 days that the revisions are disapproved. Such notification of
disapproval shall specify the changes needed to assure compliance with the requirements of the
Act and this regulation, and shall explain why the State standard is not in compliance with such
requirements. Any new or revised State standard must be accompanied by some type of
supporting analysis.””). EPA must also engage in consultation as required under the ESA, 16
U.S.C. § 1536(a)(2), due to presence of ESA-protected bull trout and white sturgeon.

Given that the site-specific selenium criterion was developed to protect the aquatic life beneficial
use in Lake Koocanusa and is based on site-specific data for fish tissue, any weakening of the
Selenium Rule is scientifically indefensible and could not be approved by EPA. The site-specific
data for Lake Koocanusa support the 15.1 mg/kg dw egg-ovary and 0.8 pg/L water column
criteria, and in fact, show that the national 1.5 pg/L water column criterion is not protective of
the aquatic life beneficial use. As previously noted in section II, several fish species in Lake
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Koocanusa currently exceed the 15.1 mg/kg dw toxicity threshold. Therefore, EPA cannot
approve a weaker standard, which would not be protective of the aquatic life beneficial use.

Furthermore, a site-specific criterion developed to be protective of aquatic life includes ESA-
protected bull trout and white sturgeon. By approving a weakened standard, a federal agency
could open itself up to ESA liability for failure to protect ESA-listed species if it approved a
weaker water column selenium criterion for Lake Koocanusa. Nw. Env’t Advocs. v. U.S. E.P.A.,
268 F. Supp. 2d 1255, 1273 (D. Or. 2003) (holding that federal agency’s determination that
state’s revised water quality standards for temperature and intergravel dissolved oxygen criteria
would not jeopardize ESA-listed threatened salmonid and bull trout species was arbitrary and
capricious under the ESA).

As noted, before, EPA has the ultimate authority and obligation to disapprove any changes to the
Selenium Rule. If the Board shirks its duty under the CWA and arbitrarily weakens the Selenium
Rule, EPA must promulgate substitute water quality standards in order to meet its CWA
obligations. Thus, EPA may still promulgate the already approved Selenium Rule. 40 C.F.R. §
131.22 (“If the State does not adopt the changes specified by the Regional Administrator within
90 days after notification of the Regional Administrator’s disapproval, the Administrator shall
promptly propose and promulgate such standard.”). Further, weakening the Selenium Rule would
encourage petitions for Montana’s decertification under the CWA. 42 U.S.C. § 1342(c)(3)
(“Whenever the Administrator determines after public hearing that a State is not administering a
program approved under this section in accordance with requirements of this section, he shall so
notify the State and, if appropriate corrective action is not taken within a reasonable time, not to
exceed ninety days, the Administrator shall withdraw approval of such program.”). Teck’s and
Lincoln County’s petitions ask the Board to behave arbitrarily and capriciously in a meaningless
exercise where the ultimate result will be the same: the Selenium Rule will remain the water
column selenium criterion for Lake Koocanusa because EPA will have no reasoned basis to
approve a weaker standard.

Moreover, according to EPA guidance, egg-ovary concentrations take primacy over the suite of
multi-media, including the site-specific water column criterion. 2016 EPA Selenium Fact Sheet
at 1 n.1. (A note on hierarchy of table: when fish egg/ovary concentrations are measured, the
values supersede any whole-body, muscle, or water column elements except in certain situations.
Whole body or muscle measurements supersede any water column element when both fish tissue
and water concentrations are measured, except in certain situations. Water column values are
derived from the egg & ovary concentrations via bioaccumulation modeling. Water column
values are the applicable criterion element in the absence of fish tissue measurements, such as
waters where fish have been extirpated or where physical habitat and/or flow regime cannot
sustain fish populations, or in waters with new discharges of selenium where steady state has not
been achieved between water and fish tissue at the site.”) (emphasis added). Because the egg-
ovary criterion is paramount and the Selenium Rule is based on site-specific fish tissue data and
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derived to meet the egg-ovary standard, the Selenium Rule is the federal standard, and there is no
scientific justification for weakening the rule.

If the Board weakens the Selenium Rule at the behest of industry, EPA will reject a weaker
selenium standard for Lake Koocanusa. Moreover, such a needless assault on water quality
invites challenges to Montana’s ability to administer its own clean water program. The Board
should reject Teck’s and Lincoln’s siren call to weaken the Selenium Rule and should
determine—as it has done before—that the Selenium Rule is based on robust site-specific fish
tissue data and consequently, is no more stringent than the federal standard.

CONCLUSION

Teck’s and Lincoln County’s petitions ask the Board to arbitrarily and unlawfully undo years of
coordinated efforts to establish the Selenium Rule that is protective of Montana’s fisheries from
toxic pollution and was developed according to EPA protocols and based on the best available
science. The Selenium Rule is no more stringent than the federal standard, and this Board cannot
arbitrarily remake a determination it has already made. The Board should reject Teck’s and
Lincoln County’s petitions and reaffirm its determination that the Selenium Rule is no more
stringent than the federal standard.

Respectfully,

/s/ Emily Qiu

Emily Qiu

Earthjustice

Northern Rockies Office
313 East Main Street

P.O. Box 4743

Bozeman, MT 59772-4743
406.426.9625
eqiu@earthjustice.org

/s/ Shiloh Hernandez

Shiloh Hernandez
Earthjustice

Northern Rockies Office

313 East Main Street

P.O. Box 4743

Bozeman, MT 59772-4743
406.426.9649
shernandez@earthjustice.org




Sidner, Regan

From: Fish, Tonya (she/her) <Fish.Tonya@epa.gov>
Sent: Thursday, January 13, 2022 10:27 AM

To: DEQ BER Secretary

Cc: Kelly, Myla; Sullivan, Lauren

Subject: [EXTERNAL] Comments on Selenium Petitions
Attachments: EPA Comments on Selenium Petitions final.pdf
Regan,

EPA is submitting the attached comments in the Matter of the Petitions of Teck Coal Limited and the Board of County
Commissioners of Lincoln County, Montana, for review of ARM 17.30.632(7)(a) pursuant to Mont. Code Ann. Section 75-
5-203 — Stringency Review of Rule Pertaining to Selenium Standard for Lake Koocanusa.

Thank you for your work,
Tonya



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION 8
1595 Wynkoop Street
Denver, CO 80202-1129
Phone 800-227-8917
www.epa.gov/region8

January 13, 2022

Ref: §WP-CWQ

Steven Ruffatto

Chair, Montana Board of Environmental Review
Montana Department of Environmental Quality
Metcalf Building, 1520 East Sixth Avenue

P.O. Box 200901

Helena, Montana 59620-0901

Subject: EPA’s comments in the Matter of the Petitions of Teck Coal Limited and the Board of
County Commissioners of Lincoln County, Montana, for review of ARM 17.30.632(7)(a)
pursuant to Mont. Code Ann. Section 75-5-203

Dear Mr. Ruffatto:

The U.S. Environmental Protection Agency (EPA) is providing the following comments on the matter of
the Petitions to help inform the Board’s decision.

The following statement in EPA’s February 2021 action letter is at issue in the Petitions: “Although this
criterion element is more stringent than the recommended water column criterion element for lentic
aquatic systems in EPA 2016 (1.5 pg/L), based on the state’s technical documentation included in its
submission, summarized above, EPA concludes that it is supported by a sound scientific rationale.”

As explained more fully below, Montana met the federal requirements and followed EPA’s guidance for
deriving a site-specific water column element.

EPA’s Recommended Selenium Criterion

Pursuant to the Clean Water Act (CWA) section 304(a), EPA publishes criteria recommendations for
water quality that accurately reflect the latest scientific knowledge. These criteria recommendations do
not impose legally binding requirements and are not regulations themselves. EPA’s Water Quality
Standards (WQS) regulation requires that criteria adopted by states and authorized tribes “be based on
sound scientific rationale and must contain sufficient parameters or constituents to protect the designated
use.” 40 C.F.R. § 131.11(a)(1). Such numeric criteria may be based on EPA’s CWA section 304(a)
guidance, modifications to the CWA section 304(a) guidance to reflect site-specific conditions, or other
scientifically defensible methods. 40 C.F.R. § 131.11(b).
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The latest scientific knowledge indicates that selenium toxicity to aquatic life is primarily based on
organisms consuming selenium contaminated food rather than by being exposed only to selenium
dissolved in water. In addition, fish are more sensitive to selenium than other aquatic life. Toxicity data
indicate that the selenium concentration in fish eggs and ovaries is the most robust and consistent
measurement endpoint directly tied to adverse reproductive effects. Therefore, EPA’s recommended
selenium criterion (EPA 2016)! is a single criterion with multiple elements. The egg-ovary criterion
element was derived directly from toxicity data. EPA also included the whole-body, muscle tissue, and
water column criterion elements, so that states and authorized tribes could more readily implement the
criteria. The whole-body and muscle tissue elements were derived from a combination of direct toxicity
measurements and conversions of the egg-ovary criterion element. The water column criterion element
was derived from conversions of the egg-ovary element. EPA 2016 also includes guidance that states
can use to derive a site-specific water column criterion element from one of the fish tissue criterion
elements.

Montana adopted a single selenium criterion for Lake Koocanusa with three criterion elements: two fish
tissue criterion elements (egg-ovary and whole-body or muscle); and a water column criterion element.
It is important to note that although only the water column criterion element is at issue in the Petitions, it
is not, by itself, a criterion — it is one part of a three-part criterion. The two fish tissue criterion elements
are the same as those in EPA 2016 and the site-specific water column criterion element was derived
consistent with EPA 2016.

When evaluating the requirements of 40 C.F.R. § 131.11(a)(1), what is important is whether 0.8 pg/L
will result in fish tissue concentrations at least as protective as EPA’s recommended fish tissue
concentrations. The state concluded 0.8 pg/L was necessary based on site-specific data from Lake
Koocanusa to achieve EPA’s recommended fish tissue concentrations, or stated another way, that 1.5
pg/L would not protect the aquatic life use. Montana met the federal requirements and followed EPA’s
guidance for deriving a site-specific water column element.

Lake Koocanusa Selenium Water Column Element in Effect for CWA Purposes

EPA’s WQS regulation (40 C.F.R. § 131.21) requires that standards adopted by states on or after May
30, 2000 must be approved by EPA before they can be used as the basis for actions under the CWA,
such as establishing water quality-based effluent limitations in Montana Pollutant Discharge Elimination
System (MPDES) permits or total maximum daily loads (TMDLs). EPA approved ARM
17.30.632(7)(a) and it remains in effect for CWA purposes unless and until EPA approves a new state
submission consistent with the CWA and EPA’s WQS regulation.

If the Board determines that the state process for adopting ARM 17.30.632(7)(a) was inconsistent with
Montana Code Annotated (MCA) 75-5-203, EPA’s understanding is that DEQ may either revise the rule
“to conform to the federal regulations or guidelines” or make the written finding consistent with MCA

! See the BER’s record posted December 15, 2021 at RR_000299 and RR_004237. Also available at
www.epa.gov/wqc/aquatic-life-criterion-selenium.
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75-5-203(2). If the state proceeds with a rulemaking to revise ARM 17.30.632(7)(a), this revised WQS
must be submitted to EPA for review consistent with the CWA and EPA’s WQS regulation. State
adoption of 1.5 pg/L as the selenium water column criterion element for Lake Koocanusa based on EPA
2016 would not guarantee EPA approval, especially given that the state concluded 1.5 pg/L would not
protect the aquatic life use. The state would also need to provide a site-specific demonstration that a 1.5
ug/L water column criterion element protects the designated uses of Lake Koocanusa and the

downstream uses in the Kootenai River where white sturgeon occur, which is the most sensitive species
in the EPA 2016 dataset. 40 C.F.R. §§ 131.10(b) and 131.11.

Conclusion

We thank the Board for your work to protect Montana’s waters. If you have any questions, please
contact Tonya Fish on my staff at fish.tonya@epa.gov.

Sincerely,
JUDY  Zemtres
BLOOM Zivs?
Judy Bloom
Manager, Clean Water Branch



Sidner, Regan

From: Clayton Elliott <clayton@montanatu.org>

Sent: Wednesday, January 12, 2022 3:24 PM

To: DEQ BER Secretary; DEQ BER

Cc: David Brooks

Subject: [EXTERNAL] MT Trout Unlimited comments on BER Selenium stringency review
Attachments: 2022-01-13 MTUCommentsSeleniumStringencyReview FNL.pdf

Ms. Sidner,

Please find attached comments on behalf of Montana Trout Unlimited In the Mater of Petitions of Teck Coal Limited and
the Board of County Commissioners of Lincoln County, Montana, for review of ARM 17.30.632(7)(a) pursuant to
Montana Code Annotated Section 75-5-203 — Stringency Review of Rule Pertaining to Selenium Standard for Lake
Koocanusa. Please do not hesitate to contact me if you need additional documents or have questions.

Thank you,

Clayton Elliott

Conservation and Government Affairs Director
Montana Trout Unlimited
clayton@montanatu.org

15 S. Excelsior Ave

Butte, Montana 59701

0: 406-543-0054

c: 307-272-6298

www.montanatu.org [montanatu.org]
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Montana Trout Unlimited

312 North Higgins, Suite 200
P.O. Box 7186
Missoula, Montana 59807

January 12, 2022

Board of Environmental Review

ATTN: Regan Sidner

P.O. Box 200901

Helena, Montana 59620-0901

Submitted via email to degbersecretary@mt.gov

Re: Comments opposing Petitions on Stringency Review of Rule Pertaining to Selenium
Standard for Lake Koocanusa

Board of Environmental Review members:

Thank you for the opportunity to provide comments on issues presented by the Petitions
regarding the stringency review (ARM 17.30.632(7)(a) pursuant to MCA 75-5-208) of the rule
pertaining to the selenium standard for Lake Koocanusa. Montana Trout Unlimited (MTU) has
monitored, participated in and commented on the development of the Lake Koocanusa selenium
standard for the more than half a decade during which it was developed by stakeholders in
conjunction with Department of Environmental Quality (DEQ), as well as supported the Board
of Environmental Review’s (BER) approval of the rule.

Founded in 1964, Montana Trout Unlimited (MTU) is the only statewide grassroots organization
dedicated solely to conserving, protecting, and restoring Montana’s coldwater fisheries. MTU is
comprised of 13 chapters across the state, including in Northwest Montana, and it represents
approximately 4,500 Trout Unlimited members in the state.

MTU strongly believes that the long, thorough and public process that led to the establishment of
the current selenium standard does not violate any stringency review criteria in state or federal
law. The standard itself is based on the best use of a wealth of science and, more important to
the question at hand, it is based on following EPA guidelines recommending that states do
exactly what Montana DEQ has done — set a site specific standard.

To be more specific, the Petition in question is misguided and BER should reject it out of hand.
Teck raised the issue of stringency with the BER in 2020. At that time, the BER explicitly
determined that the selenium standard was no more stringent than the federal standard. Nothing
in the record has changed since then regarding the federal standard, the state standard or the

P.0. Box 7186 - Missoula, MT 59807 - www.montanatu.org - 406.543.0054



state’s stringency review law(s). ARM 17.30.632(7)(a) sets the site specific selenium standard in
Lake Koocanusa at 0.8 micrograms per liter. While the federal “guideline” (not a hard and fast
standard) for selenium is 1.5 micrograms per liter, that federal guideline explicitly permits more
protective “site-specific water column criterion,” which is exactly what the 0.8 micrograms per
liter standard for Lake Koocanusa is. Furthermore, the EPA guidelines regarding site specific
selenium standards states that: “All four elements of the freshwater selenium criterion may be
modified to reflect site-specific conditions where the scientific evidence indicates that different
values will be protective of aquatic life and provide for the attainment of designated uses.”"!

The EPA guidelines also state that site specific standards should account for designated or
desireable uses of downstream waters, including if that means adopting a selenium standard
more stringent than might otherwise be warranted for the upstream waterbody.

EPA regulations at 40 CFR 131.10(b) provide that “[i]n designating uses of a
waterbody and the appropriate criteria for those uses, the state shall take into
consideration the water quality standards of downstream waters and ensure that
its water quality standards provide for the attainment and maintenance of the
water quality standards of downstream waters.” Especially in cases where
downstream waters are lentic waterbody types (e.g., lakes, impoundments), or
harbor more sensitive species, a selenium criterion more stringent than that
required to protect in-stream uses may be necessary to ensure that water quality
standards provide for the attainment and maintenance of the water quality
standards of downstream waters.’

Montana’s approved standard for selenium in the Kootenai River now matches that of Idaho’s
state standard downstream. Thus, maintaining the approved standard in Montana ensures “that
its water quality standards provide for the attainment and maintenance of the water quality of
standards of downstream waters,” as per the EPA regulations quoted above. Relaxing the
stringency of Montana’s standards would fail to ensure Idaho’s EPA-approved selenium
standards will be achieved or maintained and would, hence, violate 40 C.F.R Part 131.10(b) and
the Clean Water Act. Because of these potential downstream violations, EPA under 33 U.S.C. §
1313(c) would not be able to approve a less stringent standard for the Kootenai in Montana.

In 2020, the BER confirmed that Montana’s new standards for Lake Koocanusa and the
Kootenai River comported with federal guidelines and Montana law. In response to Teck raising
false concerns about stringency violations, BER responded that “selenium standards in proposed
NEW RULE I are not more stringent than currently recommended federal criteria.” BER
emphasized that the proposed Kootenai River water column standard of 3.1 microgram per liter
corresponded with the EPA’s criteria for flowing water and that the Lake Koocanusa standard of
0.8 micrograms per liter were soundly and legally based on EPA’s fish tissue criteria and site-
specific bioaccumulation modeling following procedures set out in Appendix K of EPA’s
guidance document for setting selenium standards. In short, DEQ precisely followed EPA’s
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guidance in setting its proposed (now approved) selenium standards for Koocanusa and the
Kootenai River.?

BER hammered home this point by ending its response to Teck’s erroneous stringency challenge
with the conclusion that:

Therefore, the proposed Kootenai River and Lake Koocanusa water column and
fish tissue standards are no more stringent than currently recommended EPA
304(a) criteria because they correspond to federal standards or were developed
using federally recommended site-specific procedures. Therefore, the board is not
required to make written findings required by 75-5-203(2), MCA.#

MTU agrees with BER’s assessment from 2020 that the new standards in no way violate
Montana stringency review (75-5-203(2), MCA) and we strongly support BER maintaining that
analysis by rejecting the current petition. There have been no changes in law or facts relevant to
BER’s prior determination regarding stringency, so it would be arbitrary and violate an
adherence to precedent for BER to change its decision on this matter simply because Teck or a
few other individuals do not like the answer BER fairly and legally settled on the first time the
petitioners raised this issue.

Furthermore, the record includes ample reiterations of the fact that DEQ’s site specific standard
is legal in regard to Montana’s stringency review. For example, Montana Legislative Services
staff attorney in a letter to the Montana Legislature’s Water Policy Interim Committee reported
that the “Lake Koocanusa water column standard (30-day chronic) is no more stringent that the
recommended EPA 304(a) criteria because it was developed using federally-recommended site-
specific procedures; therefore, it is more accurate than the generally applicable national lentic
(lake) number.”

Meanwhile, as Teck and a few other individuals are making unsupported challenges to this
scientifically-sound and legal standard, new fish tissue data from Koocanusa and the Kootenai
river show increasing levels of selenium that, perhaps, warrant an even more stringent standard
than DEQ has set.

Please do not hesitate to contact us with any questions, or if you need additional information
regarding the comments that we have submitted (via email at david@montanatu.org or
clayton(@montanatu.org or by phone at 406-543-0054). Again, we thank you for the opportunity
to comment.

Respectfully,
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David Brooks Clayton Elliott

Executive Director Conservation and Government Relations
Director

Montana Trout Unlimited Montana Trout Unlimited
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Sidner, Regan

From: Tamara J. Johnson <tjohnson@montanamining.org>

Sent: Thursday, January 13, 2022 4:51 PM

To: DEQ BER Secretary

Subject: [EXTERNAL] Montana Mining Association Comments RE: Stringency Review of Rule Pertaining to
Selenium Standard for Lake Koocanusa

Attachments: MMA Comments to BER Selenium 1-13-22.pdf

Dear Chairman Ruffato and members of the Board of Environmental Review,

Please find attached the Montana Mining Association comments on the petition of the Board of County Commissioners
of Lincoln County and Teck Coal Limited for review of ARM 17.30.632(7)(a) pursuant to MCA Section 75-5-203 —
Stringency Review of the Rule Pertaining to Selenium Standard for Lake Koocanusa.

Thank you for the opportunity to comment.

Best regards,

Tammy

“Everything's impossible until someone does it.” — Batman

Tammy Johnson, Executive Director
Montana Mining Association

P.O. Box 1026

Whitehall, MT 59759

(406) 287-3012 / Office

(406) 491-1714 / Cell
tjiohnson@montanamining.org




MONTANA MINING ASSOCIATION

Office Address: 25 Ballard Lane, Whitehall, Montana 59759
Mailing Address: P.O. Box 1026, Whitehall, Montana 59759
Telephone: (406) 287-3012

Email: tjohnson@montanamining.org

Website: http://www.montanamining.org

January 13, 2022

Mr. Steven Ruffato, Chairman

Montana Board of Environmental Review
Department of Environmental Quality

Helena, MT 59620

Submitted via email: degbersecretary@mt.gov

Dear Chairman Ruffato,

Thank you for providing the opportunity to submit comments on behalf of the Montana Mining
Association. The Montana Mining Association (MMA) supports the petitions submitted by the
Board of County Commissioners of Lincoln County and Teck Coal Limited for review of ARM
17.30.632(7)(a) pursuant to MCA Section 75-5-203 — Stringency Review of the Rule Pertaining
to Selenium Standard for Lake Koocanusa.

The Montana Mining Association is a Montana trade association of mineral developers,
producers, and vendors from fifteen states, including Montana dedicated to helping mining
companies, small miners and allied trade members succeed, understand, comply, and function
in a complex business and regulatory world. The mining industry is a major employer and
taxpayer in Montana, and we believe the continued viability and growth of our members’
operations are significant factors in the economic health of our state and its citizens. Most of
our members are small businesses who are critically important to the health and vibrancy of
our rural communities. The MMA member producers include those that produce metals and
industrial minerals including cement, limestone, and talc.

We rise today to support the petitioners because the provisions of §75-5-203 are a
fundamental premise which our membership has supported during and since its adoption in
1995. The MMA was a member of the Western Environmental Trade Association, who led the
supporting effort for the ‘no more stringent’ statue in § 75-5-203.

We have tremendous respect for our DEQ employees. Nonetheless, the state of Montana is
much too small to have the human and financial resources that the federal government has at
its disposal. It is appropriate that standards are developed at the federal level and put through
a lengthy process before adoption.

Further, when standards are set at the federal level there is ample opportunity for stakeholders
in every state to comment on how the suggested standard affects their personal, professional,
or business interests. As such, there is faith that federal standards are promulgated in a very



conservative fashion and are protective of human health and the environment. Montana
should not set standards that are stricter than federal standards except for a critically
important situation.

DEQ has stated that the level of Selenium in the Lake currently is about 1.0 micrograms per
liter, which is quite a bit below the EPA guideline of 1.5 micrograms per liter. The new standard
goes even lower than the existing condition, requiring the lake to meet a level set at 0.8
micrograms per liter. DEQ is obligated to prepare the written finding as required by law. This
should have been completed and made available to the public and was required to be
published with the rule. DEQ does not have anything or anyone to regulate to bring Lake
Koocanusa into compliance with this low standard. The lake could be forever impaired with no
way to mitigate any harm to the environment.

The MMA believes the relief sought by the petitioners be granted and the DEQ be required to
provide a written finding from the rulemaking record that would demonstrate that adopting a
more stringent standard is justified or promulgate the federal requirement. It must
demonstrate that the proposed state standard or requirement protects public health or the
environment of the state; and the state standard or requirement to be imposed can mitigate
harm to the public health or environment and is achievable under current technology.

Sincerely,

A b

Tamara J. Johnson
Executive Director



Sidner, Regan

From: Peggy Trenk <ptrenk@tsria.net>

Sent: Wednesday, January 12, 2022 2:11 PM

To: DEQ BER Secretary

Subject: [EXTERNAL] Written Comments regarding Petitions for Stringency Review of ARM 17.30.632(7)(a)
Attachments: TSRA BER Stringency Review Comments 1.12.2220220112_14060160.pdf

Regan,

Thank you for your assistance earlier today. Please find written comments from the Treasure State Resources
Association attached regarding the above-referenced matter.

Peggy

Peggy Olson Trenk
Executive Director

ptrenk@tsria.net
Cell: 406-461-9945
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P.0.Box 1700

TREASURE STATE Helena, MT 59624

(406) 443-5541
RESOURCES ASSOCIATION treasurestateresources.org

OF MONTANA Email: info@treasurestateresources.org

January 12, 2022

Steven Ruffato, Chairman

Montana Board of Environmental Review
Department of Environmental Quality
Helena, Montana 59620

Dear Chairman Ruffato,

On behalf of the Treasure State Resources Association (TSRA), | would like to offer our support
for the petitions submitted by the Board of County Commissioners of Lincoln County and Teck
Coal Limited for review of ARM 17.30.632(7)(a) pursuant to Mont. Code Annotated Section 75-
5-203 - Stringency Review of Rule Pertaining to Selenium Standard for Lake Koocanusa.

TSRA, then known as the Western Environmental Trade Association, was the lead advocate for
the “no more stringent” statute referenced above. Passed during the 54" Legislative Session,
the legislation stemmed from an awareness that our current regulatory regime represents an
effort to deal with microscopic particles measured in parts-per-billion or smaller. Risks are
determined by complex formulas in a process that calls for setting priorities in terms of how
much protection we can achieve or afford as a society. “Stricter” standards cannot be
presumed to be “better” standards without first evaluating the questions of “how “and “why”.
The statute, and the rules adopted to implement the law, give us a way to make that
determination.

iMiontana Code Annotated Section 75-5-203 (2) requires that a written finding summarizing the
policy reasons for the adoption of the stricter standard be made. The Department must
document that the more stringent requirements protect public health or the environment and
are achievable under current technology. The Department must also include information from
the hearing record regarding the costs to those being regulated that are directly attributable to
the higher standards. The written finding must be published with the rules so that the public
can access that information and understand the purpose served. Both the public and the
agency can benefit from having built a solid record for regulatory decisions.

To the specifics of the selenium rulemaking, another statute (SB 325 passed in 2015) identified

stricter “site-specific” water quality standards as being subject to the provisions of Montana
Code Annotated Section 75-5-203 (2). The rulemaking that resulted in the more stringent
selenium standard did not comply.

The mission of the Treasure State Resources Association is to promote and enhance the Montana Way of Life through responsible resource development.
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As a result, we believe the relief sought by the Lincoln County Commissioners and Teck Coal
Limited be granted and the Department be required to provide a written finding from the
rulemaking record that clearly sets forth the case for adopting the more stringent standard or
adopt the federal guideline.

Thank you for your consideration of our comments.

Peggy T
Executive Director
Treasure State Resources Association



Sidner, Regan

From: Wyatt Petryshen <wyatt@wildsight.ca>

Sent: Thursday, January 13, 2022 4:00 PM

To: DEQ BER Secretary

Subject: [EXTERNAL] Wildsight comments opposing Petitions to weaken Montana's EPA-approved selenium
water quality standards for Lake Koocanusa

Attachments: Wildsight_Comments_opposing_Petitions_ARM17.30.632(7)(a).pdf

Dear Secretary Regan Sidner,

Please see the attached letter with Wildsight’s written comments addressing the issues presented by the Petitions of
Teck Coal Limited and the Board of County Commissioners of Lincoln County, Montana.

Sincerely,

Wyatt

Wyatt Petryshen (he/him), M.Sc.

Mining Coordinator, Wildsight
https://wyattsp.github.io/Wyatt-Petryshen/ [wyattsp.github.io]
https://wildsight.ca/people/wyatt-petryshen/ [wildsight.ca]
wyatt@wildsight.ca




Comments opposing Petitions to weaken Montana’s EPA-approved selenium
water quality standards for Lake Koocanusa

wildsight January 13%, 2022

250.427.9325 « 2-495 Wallinger Avenue Kimberley BC V1A 1726 « www.wildsight.ca

Regan Sidner

Board Secretary

Department of Environmental Quality

P.O. Box 2000901

Helena, MT 59620-0901

Submitted by email to degbersecretary@mt.gov

January 13%, 2022

Subject: Comments opposing Petitions to weaken Montana’s EPA-approved selenium water quality
standards for Lake Koocanusa

Dear Chairman Ruffatto and Members of the Board:

I am writing on behalf of Wildsight, a leading conservation organization in the Kootenay Region
of British Columbia representing some 35,000 supporters and home to Teck Coal Limited’s (Teck) coal
mining operations, to oppose the petitions filed by Teck and the Board of County Commissioners of
Lincoln County (Lincoln County) with the Board of Environmental Review (Board) seeking stringency
review of Montana’s EPA-approved water quality standard for selenium in Lake Koocanusa. As our
organization is located within Canada, I do not want to comment on the specific rulemaking processes in
the state of Montana or its relationship to federal regulations. Instead, I would like to comment on the
necessity for such rules to exist and provide an example of what may occur to aquatic species in Lake
Koocanusa if the current site-specific water column water quality criteria for Lake Koocanusa is changed.
Both the health and well-being of aquatic life in Lake Koocanusa, and the personal and economic uses
within the lake depend on the currently approved standards.

The degree of environmental harm occurring from selenium pollution in Lake Koocanusa is
likely widespread and severe, although not immediately evident. Lemly (2014)!, in a government-
commissioned report on the effects of selenium to fish reproduction and survival, predicted the likely
collapse of Westslope Cutthroat Trout (WCT) populations living in selenium polluted waterways. In
2019, a population collapse of WCT was observed in the upper Fording River? and Harmer Creek?,
whereby population declines of 70% in juveniles and 83% in adults occurred in the upper Fording River,
and 98% in juveniles and 25% in adults in Harmer Creek. Although the Evaluation of Cause® final report
on the upper Fording River WCT population collapse primarily attributed the decline to “the interaction
of extreme ice conditions (due to extreme prolonged cold air temperatures, seasonal winter low flows,
and low winter snowpack), sparse overwintering habitats and restrictive fish passage conditions during
the preceding migration period in fall 2018”*, the report commissioned by Teck acknowledged selenium
pollution contributed to the collapse. Over this same period, a catastrophic population collapse of WCT in

1



Harmer Creek occurred, along with a more modest decline in WCT in Grave Creek?. In this case, Harmer
Creek saw a population decline of 98% in juveniles and 25% in adults compared to Grave Creek, which
saw WCT population declines of 20% in juveniles and 38% in adults. Grave Creek in this case represents
a reference condition®, identified by Teck, although mine related effects are likely still occurring in this
watershed.

The divergence in the population trends between Harmer Creek and Grave Creek must then
indicate a severe chronic difference between these two watersheds. In the Thorley, Kortello, and
Robinson (2021)* report compiled for Teck, they go as far as to state that there are “chronic impacts
specific to the Harmer Creek watershed” and “this population faces the potential for functional
extirpation within the lifespan of an adult WCT”. The consequences of mine pollution entering Harmer
Creek must be substantial to account for the differences with Grave Creek, and despite the Evaluation of
Cause* final report on the upper Fording River WCT population collapse, chronic impacts must be
responsible for a substantial proportion of the fish decline. Otherwise, WCT declines in both the upper
Fording River and Harmer Creek would’ve been much more similar to what was observed in Grave
Creek. Although extreme prolonged cold air temperatures, seasonal winter low flows, and low winter
snowpack may have initiated the population declines in the upper Fording River, and likely Harmer
Creek, chronic selenium pollution and other mine related contaminates and disturbances likely
exacerbated WCT declines.

Despite the chronic impacts of selenium contamination in Lake Koocanusa and the Kootenai
River not being immediately evident, the above example illustrates how imperilled these populations
really are. Furthermore, this example highlights how a single extreme weather event, in combination with
the already existing high concentrations of selenium in Lake Koocanusa can threaten the health of the
entire ecosystem. As contamination continues to increase and flow across the Canada/US border this issue
will only worsen, and since water exiting Lake Koocanusa eventually re-enters Canada near Creston BC,
aquatic species in Canada may become threatened if water quality is not protected.

The province of BC will soon be updating the water quality guideline for the Canadian portion of
Lake Koocanusa. This new guideline will likely set the limit of total dissolved selenium in the water
column to be 0.85 ug/L, nearly identical to the current standard in Montana. Don’t let what is already
occurring in Canadian rivers and streams occur in your home. Population collapses predicated by Lemly
(2014)! are already occurring in selenium-contaminated waters of the Elk Valley. If selenium
concentrations continue to occur above 0.8 ug/L in Lake Koocanusa, a concentration back calculated from
the federal egg/ovary limit of 15.1 (mg/kg dw) using methodologies provided by the EPA, you can expect
what has occurred in the Elk Valley to occur in Montana and Idaho.

Sincerely,

////”%

Wyatt Petryshen, M.Sc.
Mining Coordinator, Wildsight
wyatt@wildsight.ca
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1 Lemly D.A. 2014. Review of Environment Canada’s Teck Coal Environmental Assessment and Evaluation of Selenium Toxicology Tests on
Westslope Cutthroat Trout in the Elk and Fording Rivers in Southeast British Columbia. https://www.teck.com/media/2014-Water-
review environment canada-T3.2.3.2.1.pdf

2Cope, S. 2020. Upper Fording River Westslope Cutthroat Trout Population Monitoring Project: 2019. Report Prepared for Teck Coal
Limited, Sparwood, BC. Report Prepared by Westslope Fisheries Ltd., Cranbrook, BC. 48 p. + 2 app.

3Thorley, J.L., Kortello, A.K. & M. Robinson. (2021). Grave Creek and Harmer Creek Westslope Cutthroat Trout Population Monitoring
2020. A Poisson Consulting report prepared by Poisson Consulting, Grylloblatta and Lotic Environmental for Teck Coal Ltd., Sparwood, BC.

4 Evaluation of Cause Team. (2021). Evaluation of Cause — Decline in upper Fording River Westslope Cutthroat Trout population. Final
report prepared for Teck Coal Limited by Evaluation of Cause Team. December 2021.
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Sidner, Regan

From: Vicki A. Marquis <VAMarquis@hollandhart.com>

Sent: Thursday, January 13, 2022 4:20 PM

To: Arlene Forney; DEQ BER Secretary; DEQ BER

Cc: Bill Mercer

Subject: [EXTERNAL] RE: In The Matter Of: Adoption of New Rule | Pertaining to Selenium Standards for Lake

Koocanusa, Cause No. BER 2021-04 WQ

Hello Regan, our submission today bounced back and Arlene is now sending it by BDS transfer. Itis 22MB, so it is too
large to send by email. We are cognizant of the strict timing and want to be sure we hit the deadline. Please let us
know when you receive the BDS transfer or if we need to transmit it differently.

Many thanks,

Vicki

Victoria A. Marquis

Attorney, Holland & Hart LLP

401 North 31st Street, Suite 1500, Billings, MT 59101
T 406-896-4612 F 406-206-0084 M 406-231-5818

HOLLAND&HART ™

[hollandhart.com]
[linkedin.comlu [twitter.com] [hollandhart.com]

CONFIDENTIALITY NOTICE: This message is confidential and may be privileged. If you believe that this email has been sent to you in error, please reply to the
sender that you received the message in error; then please delete this e-mail.

From: Arlene Forney <AForney@hollandhart.com>

Sent: Thursday, January 13, 2022 4:16 PM

To: degbersecretary@mt.gov; BER@MT.GOV

Cc: Vicki A. Marquis <VAMarquis@hollandhart.com>; Bill Mercer <WWMercer@hollandhart.com>

Subject: In The Matter Of: Adoption of New Rule | Pertaining to Selenium Standards for Lake Koocanusa, Cause No. BER
2021-04 WQ

Attached are the Comments on the Stringency Review of the Selenium Rule, on behalf of Teck Coal Limited,
for the above-captioned case. Copies will be distributed as noted on the Certificate of Service.

Arlene S. Forney
Legal Assistant
T 406.896.4637

HOLLAND&HART ™S

[hollandhart.com]
[linkedin.com]ﬂ [twitter.com]
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sender that you received the message in error; then please delete this e-mail.



William W. Mercer

VictoriaA. Marquis

Holland & Hart LLP

401 North 31st Street, Suite 1500
P.O. Box 639

Billings, Montana 59103-0639
Telephone: (406) 252-2166
wwmercer @hollandhart.com
vamarquis@hollandhart.com
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OF THE STATE OF MONTANA

INTHE MATTER OF: CAUSE NO. BER 2021-04 WQ
ADOPTION OF NEW RULE I COMMENTSON THE STRINGENCY
PERTAINING TO SELENIUM REVIEW OF THE SELENIUM RULE
STANDARDSFOR LAKE
KOOCANUSA
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Pursuant to Montana Code Annotated § 75-5-203(4)(a) and Administrative Rule of
Montana 1.3.227, on June 30, 2021, Teck Coal Limited (“Teck”) petitioned the Board of
Environmental Review (“Board”) to review its new rule ARM 17.30.632 to determine whether
the rule, specifically ARM 17.30.632(7)(a) (the “New Selenium Rule”), which sets a water
guality standard for selenium in Lake Koocanusa of 0.8 micrograms per liter, is more stringent
than the comparable federal guideline of 1.5 micrograms per liter. On October 14, 2021, the
Lincoln County Commissioners filed asimilar petition with the Board. After public comment,
review and discussion, the Board adopted a public process by which the petitions would be
decided and requested “written comments addressing the issues presented by the Petitioners’
submitted by January 13, 2022. In accordance with that schedule and in consideration of the
Record Supporting the Promulgation of ARM 17.30.632 (the “Record”),! Teck offers these
comments in support of both its Petition and the Lincoln County Commissioners' Petition.

[.INTRODUCTION

In the twilight of Governor Bullock’ s administration, the Board promulgated a selenium
water quality standard of 0.80 micrograms per liter—nearly one-half the federal guideline of
1.5 micrograms per liter. The Board made no attempt to comply with Montana law that requires
specific written findings prior to promulgation of awater quality standard more stringent than
federal guidelines. Worse, the Board misled the public and failed to inform them that it was
enacting a standard more stringent than the federal guideline. The Board’ s promulgation of the
New Selenium Rule violated Montana Code Annotated 8 75-5-203 (the “ Stringency Statute”)

and was contrary to clear legidative intent.

! The Record was posted on the Board’ s website on December 15, 2021 and is cited in this brief
by the Bates Numbersin the lower right of each Record page (i.e.: RR_000001).



Review of the Record reveals that it cannot support the written finding required to
comply with the Stringency Standard. Because the Record is the Board’ s rulemaking record and
the New Selenium Rule was promulgated by the Board, the Board is well-situated to make
conclusive determinations about both the New Selenium Rule and the Record. Given the
Board' s violation of the Stringency Statute, issues with public notice, and the fact that the
Record lacks evidence to support compliance with the Stringency Statute, this Board should
correct its violation by declaring the New Selenium Rule null and void due to its violation of
state law and declaring that its Record does not support compliance with the Stringency Statute.

1. LEGAL BACKGROUND

Teck incorporates, but does not restate the Legal and Factual Backgrounds presented in
its Petition and the Lincoln County Commissioners’ Petition. Additional legal and factual
background are provided within the Argument section below.

1. ARGUMENT

A. The Stringency Statute Gover ns and was Violated During the Boar d’s Rulemaking.
Both petitions require the Board to review and interpret the meaning of the Stringency
Statute. Asarule, when district courts and the Montana Supreme Court interpret statutes, their
“goal isto ascertain the intent of the Legislature.” Friends of the Wild Swan v. Dep't of Nat. Res.
& Conservation, 2005 MT 351, 113, 330 Mont. 186, 127 P.3d 394.2 When the “plain language
of astatuteis clear and unambiguous, we need not engage in further construction.” Mont. Indep.
Living Project v. City of Helena, 2021 MT 14, 1 15, 403 Mont. 81, 479 P.3d 961. Here, the plain

language clearly and unambiguously directs that the New Selenium Rule is more stringent than

2 Cases cited throughout are provided in alphabetical order in Exhibit K.



the federal guideline. Although further statutory construction is not necessary, consideration of
the legidative history affirms that interpretation.

1 The New Selenium Rule Violates the Plain L anguage of the Stringency
Statute.

The Stringency Statute requires that the Board “may not adopt arule ... that is more
stringent than the comparable federal regulations or guidelines that address the same
circumstances.” 8 75-5-203(1), MCA. Inthe only Montana case that has interpreted this
language, the District Court held that the plain language of the Stringency Statute meansthat it is
“triggered” when a“federal regulation, guideline or criteria’ exists “ addressing the particul ar
parameter involved” or the relevant discharge generally. Pennaco Energy v. Mont. Bd. of Enwvtl.
Review, 2007 Mont. Dist. LEX1S 516, 69 (affirmed by Pennaco Energy, Inc. v. Mont. Bd. of
Envtl. Review, 2008 M T 425, 347 Mont. 415, 199 P.3d 191). In this case, the “particul ar
parameter involved” is selenium and EPA has adopted criteriafor “ selenium in fresh water.”
Exhibit G (81 FR 45285 (July 13, 2016)). “EPA’srecommended water quality criteria are
scientifically derived numeric values,” three are fish tissue numbers and one is awater column
number. Id., at p. 45286 (emphasis added). EPA did not say that site-specific modeling was a
criterion or standard. A written finding is required in this case because the water column
standard of 0.8 micrograms per liter is more stringent than the federal criterion of 1.5
micrograms per liter. The plain language interpretation of the statute and elementary math prove
that the New Selenium Rule is more stringent than federal and therefore the Stringency Statute's
written finding requirement has been triggered.

2. The New Selenium RuleisContrary to the L egislative I ntent of the
Stringency Statute.

Although the Board need go no further than the plain language of the Stringency Statute,

the legidative history confirms legislative intent has also been violated. Here, the intent of the



legidation was that the public be informed of the rule’ s stringency in the original publication of
the proposed rule and that all water quality standards, whether fish tissue or water quality, must
comply with the Stringency Statute.

a. 1995 L egidation - House Bill 521

With broad support from avariety of organizations and interests, the 54th Montana
Legislature passed House Bill 521, which was codified as the Stringency Statute in Part 2 of the
Montana Water Quality Act. Exhibits A (1995 Mt. HB 521) and B (Partial Montana Legidlative
History, 1995 Mt. HB 521, pp. 26-28). The concept of “no more stringent than federal” was
important enough that the L egislature provided laws for inclusion not just in the Montana Water
Quality Act, but also in the air quality, public water supply, and waste and litter control statutes.
See Mont. Code Ann. 88 75-5-203 (Montana Water Quality Act); 75-2-207 (Clean Air Act of
Montana); 75-2-301(4) (Clean Air Act of Montana); 75-6-116 (Public Water Supply Statutes);
75-10-107 (Waste and Litter Control Statutes). Montana was not alone in putting side boards on
how state government could regulate beyond federal requirements. At least twenty-six other
states have enacted similar provisions; thirteen of those have absolutely prevented any state

standards from being enacted that are more stringent than the federal requirements.®

3 See Ala. Code 22-35-10, 22-36-7; Alaska Stat. 46.03.365; Ariz. Rev. Stat. 49-255.01, 49-1009;
Ark. Code Ann. 8-7-803; Colo. Rev. Stat. 25-8-202(8)(a); Fla. Stat. Chs. 403.061(7), (32),
403.804(2); Idaho Code 39-3601; lowa Code 88 459.311(2), 455B.173(2)(b), 455B.105(3); Ky.
Rev. Stat. Ann. 13A.120, 224.16-050(4); Me. Rev. Stat. Ann. Ti. 38, 341-D(1-B); Exec. Order
No. 01.01.1996.03, 23-4 Md. Reg. 193 (1996); Minn. Stat. § 155.03(9)(4) and 103G.127; Miss.
Code Ann. 49-17-34; Neb. Rev. Stat. 81-1505(22); Nev. Rev. Stat. 459.824; N.D. Cent. Code
23-01-04.1(1); Ohio Rev. Code Ann. 121.39; Okla. Stat. 27A, 1-1-206; Or. Rev. Stat.
468B.110(2); Penn. Exec. Order No. 1996-1; S.D. Codified Laws § 1-41-3.4; Tenn. Code Ann.
4-5-226(1); Utah Code Ann. 19-5-105; Va. Code Ann. 62.1-44.15:1; W. Va. Code 22-1-3; Wis.
Board Pol. NR 1.52(3); Wyo. Stat. Ann. 35-11-1416.



Within House Bill 521, the L egislature expressly noted that “ M ontana must
simultaneously move toward reducing redundant and unnecessary regulation that dulls the state’s
competitive advantage while being ever vigilant in the protection of the public’s health, safety,
and welfare.” Exhibit A, p. 1. To do so, the Legidature directed that “Montana’ s administrative
agencies should analyze whether analogous federal standards sufficiently protect the health,
safety, and welfare of Montana' s citizens.” Exhibit A, p. 2. Further, “the public should be
advised of the agencies’ conclusions about whether analogous federal standards sufficiently
protect the health, safety, and welfare of Montana citizens.” 1d.

The agency must “include as part of theinitial publication and all subsequent
publications a written finding if the rule in question contains any standards or requirements that
exceed the standards or requirements imposed by comparable federal law.” Exhibit A, p. 2
(emphasis added). That “written finding must include but is not limited to a discussion of the
policy reasons and an analysis that supports the board's or department's decision that the
proposed state standards or requirements protect public health or the environment of the state and
that the state standards or requirements to be imposed can mitigate harm to the public health or
the environment and are achievable under current technology.” Exhibit A, p. 2.

Thus, Montana citizens and their Legislature made clear, through House Bill 521, that:
(1) any standard proposed to be more stringent than the federal guideline was subject to the
Stringency Statute, (2) the public must be informed of such stringency in the initial publication
of the proposed standard, and (3) the agency must make the required written finding before
adopting the proposed standard. The New Selenium Rule’ s water column standard is subject to

the Stringency Statute, but the initial rule publication did not inform the public of that fact and



the Board failed to make the required written finding. Therefore, the New Selenium Ruleis
contrary to all three intentions.

b. 1995 L egidation — Senate Bill 331

While House Bill 521 was being enacted, Senate Bill 331 was aso navigating through the
Legidature. Section One of Senate Bill 331 also provided a no-more-stringent-than-federal
provision, but specific to Part 3 the Montana Water Quality Act. Senate Bill 331, codified at
8 75-5-309, MCA provided “asimilar requirement employing different language” and required a
similar written finding prior to setting a standard more stringent than federal. Pennaco (District
Court Ruling), 1 66. The statute was later repealed in 2015 when the requirement was
incorporated into the Stringency Standard in Part 2 of the Water Quality Act (see supra
§111.A.2.c. below). 8§ 75-5-309, MCA; Exhibit E (2015 Mt. SB 325).

Section Two of Senate Bill 331 provided a new statute allowing for “ Site Specific
Standards for Protection of Aquatic Life.” Exhibit C, 1995 Mt. SB 331 (codified as § 75-5-310,
MCA, the “Site-Specific Standards Statute”). Like House Bill 521, rather than preventing
stringent standards, Senate Bill 331 sought to ensure that standards were appropriate and well-
considered:

The legidature intends that, in promulgating rules under this bill,
the board of health and environmental sciences* should seriously
consider the impact of proposed rules and that the rules should be
adopted only on the basis of sound, scientific justification and
never on the basis of projections or conjecture. The legislatureis
specifically concerned that water quality must reflect

concentrations that can be reliably measured, or the ruleswill, asa
practical matter, be unenforceable.

4 The Board of Health and Environmental Sciencesisthis Board's predecessor.



Exhibit C, pp. 1-2. The Legislature specifically called out the only situation when the no-more-
stringent-than-federal provision would not apply, stating section one “is not intended to prohibit
the adoption of ground water quality standards.” Exhibit C, p. 2. Thelegidative history isvoid
of any indication that site-specific standards would be exempt from the no-more-stringent-than-
federal provision. Exhibit D, Legidative History, 1995 Mt. SB 331.

The presence of both provisionsin one bill demonstrates that the two are not competing
or contradictory. Further, language in the Statement of Intent clarifies that when “ promulgating
rules under this bill” (including rules under the “ Site-Specific Statute”), the rules “should be
adopted only on the basis of sound, scientific justification.” Exhibit C, p. 2. The Legidature
then used the same words in the no-more-stringent-than-federal provision (requiring afinding
“based on sound scientific or technical evidencein the record”). Id. Thus, the Legidature
intended that water quality standards, including site-specific water quality standards, would be
subject to the no-more-stringent-than-federal provision.

C. 2015 L egidation — Senate Bill 325

The Stringency Statute’'s applicability to site-specific standards was again confirmed in
2015 when DEQ-supported legisation specifically identified site-specific standards as subject to
the Stringency Statute. Senate Bill 325 repeal ed the no-more-stringent-than-federal provision
from the 1995 Senate Bill 331 (previously codified at § 75-5-309, MCA) and amended the
Stringency Statute as follows (del eted language in strike-out, added language underscored):

75-5-203. State regulations no mor e stringent than feder al
regulations or guidelines.

(1) After-Apri-14,-1995,-execeptExcept as provided in subsections
(2) through (5) or unless required by state law, the board may not
adopt arule to implement this-chapter75-5-301, 75-5-302, 75-5-
303, or 75-5-310 that is more stringent than the comparabl e federal
regulations or guidelines that address the same circumstances. The
board may incorporate by reference comparable federal regulations
or guidelines.




Exhibit E (2015 Mt. SB 325, Section 2).

The Site-Specific Standards Statute, Mont. Code Ann. 8§ 75-5-310, was specifically added
to the Stringency Statute in 2015, with DEQ’ s support. During the final House Natural
Resources Hearing on Senate Bill 325, DEQ testified as a bill proponent. Exhibit F, p. 3
(transcription of proponent testimony portion of Audio file of the House Natural Resources
Hearing on Senate Bill 325 (March 30, 2015)). Site-specific standards are not exempt from the
Stringency Statute and DEQ specifically supported applying the Stringency Statute to site-
specific standards. Any argument that the New Selenium Rule is a site-specific standard, and
therefore exempt from compliance with the Stringency Statute, fails.

B. The New Selenium Rule Must Comply with the Stringency Statute.

Various statements and arguments have erroneously hypothesized that the Stringency
Statute can be ignored with regard to the New Selenium Rule. Those arguments may be
summarized into two categories:

1) The Stringency Statute may be ignored because the New Selenium Rule was
developed as a site-specific standard using federally recommended site-specific procedures,
making it “more accurate” than the federal guideline and trandating the federal egg/ovary fish
tissue standard into a water column standard. RR_000001 (DEQ Memo to Board, Re: HB 521
Analysis and Takings Checklist (September 9, 2020));> RR_000006 (DEQ Presentation to
WPCAC, dide 2); RR_001329 (MAR Notice 17-414, p. 1793). DEQ’s Response to Teck's
Petition to Review ARM 17.30.632, p. 2 (filed with the Board under this docket on September 28,

2021).

5> The memo is not found in either the September 24, 2020 or December 11, 2020 Board Meeting
Packets, making it unclear whether or how the public had opportunity to review and consider it.



2) The Stringency Statute may be ignored because the federal guideline recommends
site-specific standards “whenever possible, due to local environmental factors affecting selenium
bioaccumulation in aquatic ecosystems’ therefore, site specific standards are not subject to the
Stringency Statute. RR_001328 (MAR Notice No. 17-414, p. 1791).

Neither of those arguments succeeds in exempting the New Selenium Rule from the
Stringency Statute and both arguments are contrary to legidative intent.

1 The Stringency Statute Cannot be | gnor ed.

a. TheLegidature Intended that the Stringency Statute Apply to All
Standar ds, Even Site-Specific Standar ds and Even Standards with
Multiple Elementsfor Fish Tissue and Water Quality.

The Legidlature intended that the Stringency Statute apply “if the rule in question
contains any standards or requirements that exceed the standards or requirements imposed by
comparable federal law.” Exhibit A, p. 2 (emphasis added). Also, in 1995, the Legidature
enacted a no-more-stringent-than-federal statute applicable to site-specific standards. Exhibit C
(1995 Mt. SB 331). In 2015, DEQ supported legislation to combine the two no-more-stringent-
than-federal provisions and expressly included site-specific standards within the universe of
standards subject to the Stringency Statute. Exhibit E (2015 Mt. SB 325).

The Stringency Statute does not differentiate among types of water quality standards, but
instead appliesto “any” water quality standard. None of the four separate numeric standardsin
the New Selenium Rule is exempt from the Stringency Statute. The Stringency Statute
requirement for awritten finding has been triggered because the 0.8 micrograms per liter water

column standard is plainly more stringent than the federal guideline of 1.5 micrograms per liter.



b. The New Selenium Rule ltself Clarifiesthat its Water Column
Standard isa Water Quality Standard Subject to the Stringency
Statute.

The New Selenium Rule does not refer to the separate fish tissue and water column
elements as criteria, but as “standards.” ARM 17.30.632(1) (“ For Lake Koocanusa and the
Kootenai River mainstem, the standards specified in (6) [for fish tissue] and (7) [for water
column] supersede the otherwise applicable water quality standards found elsewhere in state
law” (emphasis added); ARM 17.30.632(2) (“Numeric selenium standards for Lake Koocanusa
and the Kootenal River mainstem from the US-Canada international boundary to the Montana-
|daho border are expressed as both fish tissue and water column concentrations’ (emphasis
added)). Further, the New Selenium Rule specifies that “water column standards [set at 0.8
micrograms per liter for Lake Koocanusa] are the numeric standards for total dissolved
selenium.” ARM 17.30.632(7) (emphasis added).

The New Selenium Rule aso applies the water column standard as an enforceable water
quality standard. ARM 17.30.632(2) (providing that for Lake Koocanusa, which isin non-steady
state, “both the fish tissue and water column standards apply”); ARM 17.30.632(5) (“No person
may violate the numeric water quality standardsin (6) [for fish tissue] through (7) [for water
column]”). Because the New Selenium Rule refers to the water column standard as a “water
quality standard” and because that water column standard is enforceable, the New Selenium Rule
itself verifies that the water column standard of 0.8 micrograms per liter seleniumin Lake
Koocanusais a“water quality standard” subject to the Stringency Statute.

C. Federal Law Affirmsthat All Criteriain the New Selenium Ruleare
Standar ds Subject to the Stringency Statute.

A water quality standard “shall consist of the designated uses of the navigable waters

involved and the water quality criteriafor such waters based upon such uses.” 33 U.S.C.
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§ 1313(c)(2)(A). For selenium, the 2016 EPA Guideline provides that the “criterion has four
elements, and EPA recommends that states include all four elementsin their standards.”
Exhibit G, 81 FR at 45286. Whether and how the criteriarelate to each other does not mean that
any one criterion is not awater quality standard. Nor does it exempt any one of the criteria from
compliance with statutes governing water quality standards, including the Stringency Statute.
Indeed, if the water column standard was not considered a “water quality standard” then EPA
would have no authority to approve or disapproveit. 1d.; 40 C.F.R. § 131.20(c). But here, EPA
did exercise its authority to review and approve the New Selenium Rule as awater quality
standard, including both the fish tissue and water column standards in itsreview. The water
column standard is awater quality standard, subject to the Stringency Statute.

EPA’sreview and approval of the New Selenium Rule is documented in its February 25,
2021 |etter to the Board and rationale for the approval. Exhibit H. The letter and rationale
document EPA’ s determination that the New Selenium Rule is more stringent than the 2016 EPA
Guideline:

e Federal requirements “alow states to adopt water quality standards that are more
stringent than may be strictly necessary under federal law.” Ex. H, pdf p. 5.

e “EPA notesthat its charge under federal law isto review state water quality criteria
submissions only to ensure that sound science shows they are protective of the
designated use, not to determine whether the precise value selected by the state is the
most scientifically rigorous number possible.” Ex. H, pdf p. 9, n. 11 (citing case law
holding that “If the proposed standards are more stringent than necessary to comply
with the Clean Water Act’s requirements, the EPA may approve the standards
without reviewing the scientific support for the standards”).

e The New Selenium Rule “is more stringent than the recommended water column
criterion element for lentic aquatic system in EPA 2016 (1.5 mg/L).” Ex. H, pdf
p. 15 (emphasis added).

EPA, asthe drafter and devel oper of the federal guideline and as the reviewing and

approval authority for the New Selenium Rule, is expertly situated to determine whether the New
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Selenium Rule is more stringent than the federal guideline. EPA reviewed the New Selenium
Rule and concluded that yes, in fact, it “ismore stringent” than the federal guideline. Ex. H,
pdf p. 15 (emphasis added). EPA’s conclusion makes clear that the Board erred when it
promulgated the New Selenium Rule without the required written finding, causing a violation of
the Stringency Statute.

d. State Law Affirmsthat All Criteriain the New Selenium Ruleare
Standar ds Subject to the Stringency Statute.

In the one case specifically addressing the same statute at issue here, the Montana
Supreme Court relied, in part, on EPA’ s determination that the standard at issue was not more
stringent than the federal guideline, but was instead “ consistent with” it. Pennaco Energy, Inc. v.
Mont. Bd. of Envrtl. Review, 2008 MT 425, 1 46. In Pennaco, the Montana Supreme Court
affirmed the District Court holding that Montana s salinity standards did not violate the
Stringency Statute because EPA had “not adopted a corresponding standard” and because
Montana s salinity standards were “consistent with” other EPA requirements. Pennaco, {44. In
contrast, here, EPA expressly noted that the New Selenium Rule “is mor e stringent” than the
federal guideline. Asin Pennaco, EPA’s conclusion about how the standard compares to the
federal guidelineisconclusive. EPA concluded that the New Selenium Rule is more stringent
than federal, so should the Board.

2. The 2016 EPA Guidelines Do Not “ Recommend” Site-Specific Standards

“Whenever Possible” and Even if They Did, That Would not Exempt the
New Selenium Rule from Compliance with Montana’'s Stringency Statute.

DEQ and the Board repeatedly represented to the public that the 2016 EPA Guideline
recommended site-specific standards “whenever possible.” RR_000001; RR_000006;
RR_001328. No such recommendation isfound in the 2016 EPA Guideline. Inreality, the 2016

EPA Guideline states that “ site-specific water column criterion element values may be necessary
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at aquatic sites with high selenium bioaccumulation.” RR_003033 (2016 EPA Guideline, p. xiii
(emphasis added)). Further, the New Selenium Ruleis neither legally justified nor properly
authorized as a site-specific standard, negating any saving grace that may be conferred by
referring to it as a site-specific standard.

a. The Public wasMisled.

The difference between DEQ’ s and the Board' s words (“whenever possible”’) and the
2016 EPA Guideline (“may be necessary”) isimportant for two reasons. First, the Legislature
specifically noted that “the public should be advised of the agencies conclusions about whether
analogous federal standards sufficiently protect the health, safety, and welfare of Montana
citizens.” Exhibit A, p. 2. Here, neither DEQ nor the Board ever addressed whether the federal
guideline of 1.5 micrograms per liter “sufficiently protect[s] the health, safety, and welfare of
Montanacitizens.” Promulgating a more stringent, and hence more protective, water quality
standard does not satisfy the legislature’ sintent that the adequacy of the federal guideline be
considered first, before launching into rulemaking for a more stringent standard. The relevant
guestion is not whether the New Selenium Rule is protective of aquatic life—indeed, any lower
standard may arguably be protective just as a standard set at zero is protective. But that is not the
anaysisintended by the Legidature. Instead, the Legislature directs that the relevant question is
whether the 2016 EPA Guidelineis “sufficiently” protective of the “health, safety and welfare of
Montanacitizens.” That question has been neither considered nor answered such that the public
was advised of the Board's conclusions.

Second, the Legidlature specifically noted that the Board must “include as part of the
initial publication and all subsequent publications awritten finding if the rule in question
contains any standards or requirements that exceed the standards or requirements imposed by

comparable federal law.” Exhibit A, p. 2 (emphasis added). Here, theinitial publication of the
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rule occurred by notice in the Montana Administrative Register on October 9, 2020. RR_001326
—001331. That initial publication expressly states in two places that the proposed water quality
standard “is no more stringent than the recommended EPA 304(a) criteria.” RR_001330
(emphasis added). The Board acted contrary to the legidative intent because it failed to inform
the public, in the original publication, that the New Selenium Rule was more stringent than the
federal guideline. The Board’s public notice misled the public to believe that the proposed
standard was not more stringent than the federal guideline.

When the public is “denied their right to participate effectively in the governmental
process’ the rulemaking isinvalid. Rosebud Cty. v. Dep’t of Revenue, 257 Mont. 306, 311, 849
P.2d 177, 180 (1993). Here, the public was misled to believe that (1) EPA recommends site-
specific standards “whenever possible,” (2) the Stringency Statute did not apply to site-specific
standards, and (3) the New Selenium Rule was not more stringent than the federal guideline.
Presenting the public with misleading information denies the public the right to participate
effectively in the rulemaking. The Board need go no further in its analysis: the New Selenium
Rule should be declared illegal because the public was not informed that the Stringency Statute
was triggered and therefore could not participate effectively in the rulemaking.

b. The New Selenium Ruleis Neither Justified nor Authorized as a Site-
Specific Standard.

The actual language of the 2016 EPA Guideline is that “ site-specific water column
criterion element values may be necessary at aguatic sites with high selenium bioaccumulation.”
RR_003033 (emphasis added). Neither DEQ nor the Board attempted to justify the New
Selenium Rule by explaining why Lake Koocanusais an aquatic site “with high selenium
bioaccumulation” relative to other sites throughout Montana. In fact, Montana's statewide

chronic aquatic life standard for selenium remains set at 5 micrograms per liter—more than six
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times greater than the New Selenium Rule. Circular DEQ-7, p. 64 (incorporated into the
Montana Water Quality Act by ARM 17.30.619(1)(a)). Y et the Record does not explain how
Lake Koocanusa, which is currently well below the statewide standard, not subject to any fish
consumption advisory and exhibits no true evidence of harm (see supra, 8§ I11.D.2 below), has
any higher selenium bioaccumul ation rate than any other Montana waterbody. Therefore the
“high selenium bioaccumulation” prerequisite for site-specific standards pursuant to the 2016
EPA Guideline has not been met in this case.

At the state level, the Site-Specific Standards Statute provides authority for promulgating
standards to protect aquatic life based on site-specific conditions. § 75-5-310, MCA. Neither
DEQ, nor the Board, invoked the Site-Specific Standards Statute as the basis for the New
Selenium Rule. RR_001326; RR_001328 (MAR Notice No. 17-414, providing the Authority
(“AUTH?”) for the New Selenium Rule as only Sections 75-5-201 and 75-5-301, MCA).
Additionally, the New Selenium Rule could not have legally been promulgated based on the
Site-Specific Standards Statute because it was not requested “by a permit applicant, permittee, or
person potentially liable under any state or federal environmental remediation statute” as
required by law. Mont. Code Ann. § 75-5-310.

Here again, the public was misled to believe that the New Selenium Rule was
promulgated as a site-specific standard when in reality, it does not comply with either the 2016
EPA Guideline prerequisites for a site-specific standard or the Montana Site-Specific Standards
Statute. Thistoo isafatal flaw and, by itself, supports invalidation of the New Selenium Rule.

C. Even if the New Selenium Rule Could Be Justified or Authorized asa
Site-Specific Standard, Compliance with the Stringency Statuteis
Required.
The Stringency Statute clearly applies to water quality standards promulgated pursuant to

both Section 75-5-301, MCA (invoked by the Board) and Section 75-5-310, MCA (the Site-
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Specific Standards Statute). Mont. Code Ann. § 75-5-203(1). As noted above (see supra
§111.A.2.c) DEQ supported 2015 legislation that specifically included both statutes within the
Stringency Statute. Therefore, it cannot credibly be argued that any “ site-specific” characteristic
in the New Selenium Rule exemptsiit from the Stringency Statute.

C. The Required Written Finding Was Not Made.

In the final rule promulgation, the Board asserted that it “is not required to make written
findings required by 75-5-203(2), MCA.” RR_002544-45 (Bd. Resp. to Cmt. No. 200).

Therefore, it is undisputed that the written finding required by the Stringency Statute was never
made for the New Selenium Rule.

The Board’s analysis may stop here, and the New Selenium Rule should be declared
illegal. Not only was the public misled, but the Board admitted that it did not provide the written
finding required by the Stringency Statute. This clear violation of state law supports invalidation
of the New Selenium Rule.

D. The Required Written Finding Cannot Be Made Based on the Record.

Even if the Board or DEQ looks to the Record for evidence to support compliance with
the Stringency Statute, none can be found, demonstrating the need to invalidate the New
Selenium Rule. If further selenium regulation is desired, a new rulemaking process must be
initiated to properly inform the public, as necessary, in the original publication and seek evidence
that might support arule set more stringent than the federal guideline.

1 The Record Does Not Support a Finding that the New Selenium Rule
Protects Public Health or the Environment.

The Stringency Statute requires there to be evidence in the Board' s rulemaking record
that “the proposed state standard or requirement protects public health or the environment of the

state.” 8 75-5-203(2)(a), MCA. Public health and the environment are protected when
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beneficial uses of the water are not impaired. In turn, beneficial uses are not impaired when
water quality standards are met. 88 75-5-103(12) and (13), MCA (defining “High-quality
waters’ and “Impaired water body”). But when the water quality standard is more stringent than
the natural or nonanthropogenic condition of the waterbody, then the natural/nonanthropogenic
condition becomes the water quality standard for that waterbody. § 75-5-222, MCA (State
regulation for natural conditions). As DEQ explained when that statute was enacted, “ natural
cannot impair existing uses.” Exhibit F, p. 3 (DEQ testifying that “natural conditions cannot
impair an existing use; otherwise, that use simply would not exist”). Thus, the natural condition
protects beneficial uses and therefore protects public health and the environment.

Here, evidence in the Record indicates that the natural condition may already exceed or
be very near the water column standard in the New Selenium Rule. As pointed out by a majority
of the Legislature’'s Water Policy Interim Committee, despite DEQ’ s “indicat[ion] that selenium
does not occur naturally within the Lake Koocanusa watershed in Montana,” the legislators
“recently became aware of a 2016 study completed by DEQ in collaboration with the University
of Montana which indicates that selenium does exist in the tributaries to the |ake, some at levels
near the proposed standard.” RR_001891. In fact, the 2016 DEQ presentation indicated that
upstream tributary levels ranged from 0.04 micrograms per liter selenium at Gold Creek to 0.5
micrograms per liter selenium at Bristow Creek, Jackson Creek, McGuire Creek and Warland

Creek. RR_001908. Therefore, DEQ's own data validate concerns raised during the
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rulemaking, indicating a need for more analysis of the natural conditions, before any conclusion
regarding protection of public health or the environment can be made.®

2. The Record Does Not Support a Finding that the New Selenium Rule Can
Mitigate Harm to the Public Health or the Environment.

The Stringency Statute requires there to be evidence in the Record that the proposed
standard can mitigate harm to the public health or environment. § 75-5-203(2)(b), MCA.
Legaly, the standard cannot mitigate harm because, as the Board confirmed, there is nothing
Montana can regulate with the New Selenium Rule. Board Members noted that there are no
alleged sources of selenium within the state' s regulatory jurisdiction; thus, evenif harmis
occurring (which it is not) the standard cannot be used by Montana to mitigate any alleged harm.
RR_001904-16; RR_002400-01; RR_002421.

Further, the Record is void of any evidence of harm. Evidence in the Record reveals that
it ismore likely that no harm is occurring, such that no mitigation is needed, making the New
Selenium Rule a nullity—a rule established to mitigate a harm that does not exist.

a. Water Quality Data Do Not Indicate Har m.

The six most recent years of datareveal selenium levelsin Lake Koocanusathat are
within the Montana state-wide selenium standard of 5 micrograms per liter, within the 2016 EPA
Guideline of 1.5 micrograms per liter selenium, and within the British Columbia Water Quality
Guideline of 2.0 micrograms per liter selenium. RR_000106; RR_002481. The Board

acknowledged L ake Koocanusa' s compliance with the various selenium standards and that

® Those concerns and others were the genesis of 2021 House Joint Resolution 37, which is an
interim study being conducted by a subcommittee of the Legislature’s Water Policy Interim
Committee and the Environmental Quality Council to conduct a “collaborative review” of the
New Selenium Rule, specifically analyzing “the data and processes referenced in and used to
support rulemaking.” Exhibit | (2021 Mt. HJ 37).
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“[t]here have been no documented reproductive effects on fish in Lake Koocanusa.”
RR_002520; RR_002523 (Bd. Resp. to Cmt. No. 136; 143). No harm isindicated by the water
quality data.

b. Fish Tissue Data Do Not Indicate Harm.

Fish tissue criteria are an important part of the New Selenium Rule (see ARM
17.30.632(6)), but Montana does not have a vetted, approved, or written methodology for using
fish tissue data to assess water quality pursuant to Title 75, Section 5, Part 7 of the Water Quality
Act (requiring assessment of water quality for support of beneficial uses). Thus, it isimpossible
for aWater Quality Act-compliant assessment to show harm based on fish tissue data.

Even though there is no approved assessment methodology, review of fish tissue datain
compliance with the New Selenium Rule and the 2016 EPA Guideline’ indicates no harm caused
by selenium. When considering fish tissue samples, both the New Selenium Rule and the 2016
EPA Guideline require use of an “average” or a“composite sample” of “aminimum number of
five individuals from the same species.” ARM 17.30.632(6). Instead of considering average or
composite samples, the Board focused on three individual egg/ovary samples for redside shiner
and one for peamouth chub. RR_002524 (Bd. Resp. to Cmt. No. 146); RR_000111 (Derivation
Document). Conclusions about harm based on individual samples are contrary to the New
Selenium Rule and the 2016 EPA Guideline and are therefore inherently flawed. Instead,
consideration of the fish tissue datain compliance with the New Selenium Rule and the 2016

EPA Guideline (using averages or composites of five or more individual samples) reveals no

" Neither the New Selenium Rule nor the 2016 EPA Guideline were applicable under Montana's
Water Quality Act in 2020 when the rule was adopted; therefore, neither was appropriate for
assessing impairment. However, this analysisis provided to illustrate the utter lack of basis for
the rulemaking.
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exceedances; therefore, no harm is shown. Again, the New Selenium Rule is proven to be a
nullity because it over-protects from an imaginary harm. Here, no mitigation is required or
would be effective because there is no demonstrated harm to public health or the environment.

Additionally, for egg/ovary fish tissue samples, the “only appropriate time to collect
egg/ovary tissue from suitable species is when the female is gravid in the pre-spawn stage, just
before mating and spawning.” RR_001164 (USGS Open File Report 2020-1098). If unripe
tissue is used, the results “will not be representative for monitoring and assessment.” Id. The
Board acknowledged problems with egg/ovary fish tissue sampling, specifically that “it has been
achallenge to collect eggs from gravid females’ but did the Board did not explain its reliance on
unripe ovary data. RR_002523 (Bd. Resp. to Cmt. No. 141; 143). Even so, individual egg/ovary
samples collected for the most sensitive speciesin Lake Koocanusa (Cutthroat trout) remain
below the EPA criteria. 1d. Thus, no credible evidence of harm based on fish tissue samples
existsin the Record; therefore, no finding can be made that the New Selenium Rule mitigates
any harm.

C. No Record Evidence Indicatesthat Harm is Threatened.

The Board acknowledged the lack of harm and staked out a position based on theoretical
harm, stating “ detrimental impacts may have aready begun.” RR_002520 (Bd. Resp. to Cmt.
No. 136 (emphasis added)). No fish tissue samples exceeded the 2016 EPA Guideline’s muscle
criterion and “of the four whole body samples collected on the Montana portion of the reservair,

all were below [the 2016 EPA Guideline’ s whole body criterion].” RR_002524 (Bd. Resp. to
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Cmt. No. 146); RR_000111 (Derivation Document). Thus, the fish tissue data does not indicate
any present or threatened harm.®

DEQ'’ s previous 2012 assessment of Lake Koocanusa as “threatened” does not contribute
any credible evidence to the analysis because it was premised on projections that have proven
wrong over time. RR_0018888; RR_001902. In 2012, DEQ “estimated that by 2015 the lake
will be exceeding Montana’s chronic aquatic life standard for total selenium,” which was5
micrograms per liter at that time. Exhibit J, p. 27 (DEQ Water Quality Standards Attainment
Record for Lake Koocanusa). Therefore, the “threatened” listing is based on a prediction made
in 2012 that by 2015, the lake would exhibit selenium concentrations exceeding 5 micrograms
per liter. That never happened. As evidenced in the Record, selenium levelsin Lake Koocanusa
through the year 2020 have not even reached one-half of the statewide 5 micrograms per liter
standard. RR_000106; RR_002481. In fact, most samples are between 1.0 and 1.5 micrograms
per liter —afar cry from any threat that it will reach 5 micrograms per liter any timein the near
or far future. 1d. No data supports listing L ake Koocanusa as either threatened or impaired,

further demonstrating the lack of evidence supporting the New Selenium Rule.

8 While the Board correctly noted that Montana need not “require that dead fish float on the
surface of our state' srivers and streams before its farsighted environmental protections can be
invoked,” there must be some evidence supporting the rulemaking. Mont. Envtl. Info. Ctr. v.
Dep't of Envtl. Quality, 1999 MT 248, 178, 296 Mont. 207, 988 P.2d 1236. In MEIC, the Court
relied on a“demonstration” that the challenged activity “would have added a known carcinogen
such as arsenic to the environment in concentrations greater than the concentrations present in
the receiving water.” MEIC, 1 79. The Court also relied on DEQ’ s previous conclusion that such
adischarge would have “asignificant impact.” Id. Here, there are no facts or evidence to
support the Board' s assumptions about threatened harm; therefore, the assumptions are invalid
and insufficient to support the New Selenium Rule.
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3. The Record Does Not Support Finding that the New Selenium Rulels
Achievable Under Current Technology.

The Stringency Statute requires there to be evidence in the Record that the proposed
standard “is achievable under current technology.” 8 75-5-203(2)(b), MCA. No such evidence
existsin the Record. The Board made no attempt to describe or consider the “current
technology” available to treat selenium discharges or what levels such treatment could achieve.
Instead, the Board stated that “[a]chievability will depend on the degree of work undertaken in
Canadato control the elevated selenium loads coming out of the Elk River.” RR_002505-06
(Bd. Resp. to Cmt. No. 78). Not only does this statement demonstrate the inability of Montana
to regulate anything with the New Selenium Rule, such that any alleged harm could be mitigated,
it also proves that the Board made no attempt to demonstrate that the New Selenium ruleis
achievable. Thereisno evidence in the Record by which any finding about achievability of the
New Selenium Rule may be made.

Additionally, naturally occurring selenium levelsin Lake Koocanusa, as well as selenium
contributions from other tributaries and other sources, were not considered; therefore, the
standard might never be achievable. In response to comments about tributary and background
selenium contributions, the Board contradicted itself, stating that “all available data suggest that
[tributary] contributions are lower than the proposed standards,” but also admitting that the
tributary sampling had limited sensitivity and could not accurately report selenium levels lower
than 0.9 micrograms per liter. RR002518; RR_002520; RR_002519 (Bd. Resp. to Cmt. No. 129;
134; 132; 131). Because that reporting level of 0.9 micrograms per liter is greater than the new
standard of 0.8 micrograms per liter, there is no assurance that the tributaries do not contribute
selenium at levels near, at, or even dlightly higher than the new standard. The Board also

referenced DEQ’ s 2016 tributary data, which indicates that the M ontana tributaries contributing
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to Lake Koocanusa contain between 0.04 and 0.5 micrograms per liter selenium. RR_001908.
The Record evidence suggest that natural background conditions may indicate that the New
Selenium Ruleis not achievable.

Additionally, selenium contributions and impacts from operation of the Libby Dam,
including bank sloughing within the reservoir, were not considered. Despite the significant
water flow fluctuations caused by operation of Libby Dam and comments emphasizing the
variable and drastic flows, the Board did not consider how the operation of Libby Dam affects
water-column selenium levelsin Lake Koocanusa. RR_002526-28 (Bd. Resp. to Cmt. No. 152-
155); RR_000101 (Derivation Document); RR_001822-28 (written comments from Sen. Mike
Cuffe); RR_001906; RR_001908 (referencing 2013 DEQ analysis and information that Libby
Dam drawdowns average 111 feet and significantly impact aquatic life). Nor did the Board
consider how bank-sloughing along the shores of Lake Koocanusa affects sediment and water-
column selenium levelsin Lake K oocanusa, despite evidence collected by DEQ indicating the
presence of selenium in soils aong the banks and shoreline of the lake. RR_002068 — 002091
(RR002080 reveals shoreline soil with selenium levels at 0.21 micrograms per gram®). Given the
background and operational characteristics of Lake Koocanusa, the New Selenium Rule might
not be achievable. The Board failed to address these valid concerns; therefore, the Record does
not establish that the New Selenium Ruleis achievable.

4, The Record Contains No I nformation Regarding Coststo the Regulated
Community.

The Stringency Statute requires there to be “information from the hearing record

regarding the costs to the regulated community,” yet no such information was provided for

% 1 microgram per gram equals 1 part per million; but it takes 1000 micrograms per liter to equal
1 part per million.
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public review and comment. § 75-5-203(3), MCA. Instead, the Board asserted that “ existing or
proposed permitting or development activities within the State of Montana, are irrelevant to the
development of the criteria” RR_002510 (Bd. Resp. to Cmt. No. 96 (emphasis added)).
Similarly, DEQ misinformed the Lincoln County Commissioners that “ By law — economic data
isnot used in establishing the standard.” RR_001503 (Presentation to Lincoln County, slide 3
(November 12, 2020)). That statement is directly contrary to state law requiring “the economics
of waste treatment and prevention” be considered when “formulat[ing] and adopt[ing] standards
of water quality.” 8§ 75-5-301(1), MCA.
An analysis of impactsto small businesses was provided within the Board’s
December 11, 2020 meeting materials, but the public had no meaningful opportunity to review
and comment on the document.’® The Board assumed, without any supporting analysis, that
construction activities would be able to meet the standard using existing best management
practices. RR_002497-98 (Bd. Resp. to Cmt. No. 51).
The Board’ s declaration that development activities were “irrelevant,” and its scant
analysis of economic impacts, fliesin the face of the Legidative intent of the Stringency Statute:
Montana must simultaneously move toward reducing redundant
and unnecessary regulation that dulls the state’ s competitive

advantage while being ever vigilant in the protection of the
public’s health, safety, and welfare.

Exhibit A, p. 1. DEQ’s and the Board’ s failure to meaningfully consider the economics of waste
treatment and prevention is contrary to Montanalaw. The only “information from the hearing

regarding costs’ are questions and concerns raised by local officials. The Board failed to

10 The only opportunity was by oral comment at the public meeting on December 11, 2020, but
public comments regarding the entire universe of the New Selenium Rule (including economics
and the small business impact analysis) were limited to just one minute per person. RR_002357-
58.
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meaningfully address those concerns or gather any information to support the New Selenium
Rule. Therefore, compliance with the Stringency Statute cannot be met.

5. The Record Failsto Reference an Appropriate Pertinent, Ascertainable, and
Peer-Reviewed Scientific Study.

The Stringency Statute requires the Board to reference “ pertinent, ascertainable, and
peer-reviewed scientific studies.” 8 75-5-203(3), MCA. Many technical issues with therule
remain unresolved, as evidenced by the 2021 L egislature’ s passage of House Joint Resolution
37, caling for areview of the New Selenium Rule. While the generic model provided by the
U. S. Geological Survey was peer-reviewed, the New Selenium Rule' s technical support and
derivation documents, including the model as it was applied to Lake Koocanusa, have not been
peer-reviewed. RR_001907-08. Therefore, a key peer-review needed to support the New
Selenium Rule is missing, leaving the Stringency Statute unsatisfied.

E. The Appropriate Remedy is I nvalidation of the New Selenium Rule.

Pursuant to Montana Code Annotated § 2-15-3502, the Board serves a“quasijudicial
function,” which is defined as * an adjudicatory function exercised by an agency, involving the
exercise of judgment and discretion in making determinations in controversies.” § 2-15-
102(10), MCA. Thisincludes “interpreting, applying, and enforcing existing rules and laws’ and
“evaluating and passing on facts.” Id. In thiscase, the Board must interpret and apply the
Stringency Statute to the New Selenium Rule, evaluating the facts contained in the Record. The
Board specifically has authority to determine whether the Stringency Statute applies to the New
Selenium Rule and whether the New Selenium Rule complies with it. 8§ 75-5-203(4), MCA.

Additionally, because the Board created the Record and promulgated the New Selenium
Rule, the Board has authority to interpret the New Selenium Rule and declare what may not be

supported by the Record. In this case, the Board has authority to, and should, declare the New
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Selenium Rule in violation of the Stringency Statute, such that it cannot be applied or enforced.
Further, the Board has authority to, and should, review its own Record and declare it void of the
evidence required to comply with the Stringency Statute.

IV.CONCLUSION

Montana, like many other states, enacted a Stringency Statute, not to prevent standards
from being set more stringent than the federal guideline, but to ensure that when standards are set
that low, they are appropriately considered and well-supported with evidence presented in a
written finding available for public review and comment. Here, the Board admitted that the
required written finding was not made. The only dispute raised is that the Stringency Statute
somehow does not apply to this situation. That argument fails at least five timesover. The plain
language of the Stringency Statute proves the New Selenium Rule violates state law. The
legidative intent of the Stringency Statute proves the New Selenium Rule violates state law. The
language of the New Selenium Rule itself demonstratesthat it violates state law. Federal law
and guidance demonstrate that the New Selenium Rule violates state law. State case law
confirms that the New Selenium Rule violates state law. The Board should admit its error,
recognize the invalidity of the New Selenium Rule, declareit illegal, unenforceable and
inapplicable and find that the Record does not support compliance with the Stringency Statute.

DATED this 13th day of January 2022.

/s Victoria A. Marquis

William W. Mercer

VictoriaA. Marquis

Holland & Hart LLP

401 North 31st Street, Suite 1500

P.O. Box 639
Billings, Montana 59103-0639

ATTORNEYSFOR TECK COAL LIMITED
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1995 Mt HB 521

Enacted, April 14, 1995

Reporter
1995 Mt. ALS 471; 1995 Mt. Ch. 471; 1995 Mt. HB 521

MONTANA LEGISLATIVE SERVICE > MONTANA 54TH LEGISLATIVE SESSION (1995) > CHAPTER 471 >
HOUSE BILL 521

Notice

P~ [A> UPPERCASE TEXT WITHIN THESE SYMBOLS IS ADDED <A]
[D> Text within these symbols is deleted <D]

Synopsis

AN ACT REQUIRING CERTAIN STATE ADMINISTRATIVE AND LOCAL AGENCIES TO JUSTIFY THE
ADOPTION OF RULES THAT ARE MORE STRINGENT THAN CORRESPONDING FEDERAL REGULATIONS;
REQUIRING THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES, THE DEPARTMENT OF HEALTH
AND ENVIRONMENTAL SCIENCES, AND LOCAL UNITS OF GOVERNMENT TO REVIEW AND REVISE
CERTAIN RULES TO ENSURE COMPLIANCE WITH THIS ACT; AMENDING SECTIONS 50-2-716, 75-2-111, 75-
2-301, 75-2-503, 75-3-201, 75-5-201, 75-5-3711, 75-6-103, 75-10-204, 75-10-405, 75-10-603, 76-3-501, 76-3-504,
76-4-104, AND 80-15-105, MCA, AND PROVIDING AN IMMEDIATE EFFECTIVE DATE AND APPLICABILITY
PROVISIONS.

Text

WHEREAS, the federal government frequently regulates areas that are also subject to state regulation; and

WHEREAS, differing state and federal policy goals and unique state prerogatives frequently result in different levels
of regulation, different standards, and different requirements being imposed by state and federal programs covering

the same subject matter; and

WHEREAS, Montana must simultaneously move toward reducing redundant and unnecessary regulation that dulls
the state's competitive advantage while being ever vigilant in the protection of the public's health, safety, and

welfare; and
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WHEREAS, Montana's adminisirative agencies should consider applicable federal standards when adopting,

readopting, or amending rules with analogous federal counterparts; and

WHEREAS, Montana's administrative agencies should analyze whether analogous federal standards sufficiently

protect the health, safety, and welfare of Montana's citizens; and

WHEREAS, as part of the formal rulemaking process, the public should be advised of the agencies' conclusions

about whether analogous federal standards sufficiently protect the health, safety, and welfare of Montana citizens.
STATEMENT OF INTENT

A statement of intent is required for this bill in order to provide guidance to the board of health and environmental
sciences, the department of health and environmental sciences, and local units of government in complying with
[this act].

The legislature intends that in addition to all requirements imposed by existing law and rules, the board or the
department include as part of the initial publication and all subsequent publications of a rule a written finding if the
rule in question contains any standards or requirements that exceed the standards or requirements imposed by

comparable federal law.

If the rules are more stringent than comparable federal law, the written finding must include but is not limited to a
discussion of the policy reasons and an analysis that supports the board's or department's decision that the
proposed state standards or requirements protect public health or the environment of the state and that the state
standards or requirements to be imposed can mitigate harm to the public health or the environment and are
achievable under current technology. The department is not required to show that the federal regulation is
inadequate to protect public health. The written finding must also include information from the hearing record

regarding the costs to the regulated community directly attributable to the proposed state standard or requirement.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. State regulations no more stringent than federal regulations or guidelines. (1) After [the effective date of
this act], except as provided in subsections (2) through (5) or unless required by state law, the board may not adopt
a rule to implement this chapter that is more stringent than the comparable federal regulations or guidelines that
address the same circumstances. The board may incorporate by reference comparable federal regulations or

guidelines.

(2) The board may adopt a rule to implement this chapter that is more stringent than comparable federal regulations
or guidelines only if the board makes a written finding after a public hearing and public comment and based on

evidence in the record that:

{(a) the proposed state standard or requirement protects public health or the environment of the state; and
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(b) the state standard or requirement to be imposed can mitigate harm to the public health or environment and is

achievable under current technology.

(3) The written finding must reference information and peer-reviewed scientific studies contained in the record that
forms the basis for the board's conclusion. The written finding must also include information from the hearing record
regarding the costs to the regulated community that are directly attributable to the proposed state standard or

requirement.

(4) (a) A person affected by a rule of the board adopted after January 1, 1990, and before [the effective date of this
act] that that person believes to be more stringent than comparable federal regulations or guidelines may petition
the board to review the rule. If the board determines that the rule is more stringent than comparable federal
regulations or guidelines, the board shall comply with this section by either revising the rule to conform to the
federal regulations or guidelines or by making the written finding, as provided under subsection (2), within a
reasonable period of time, not to exceed 12 months after receiving the petition. A petition under this section does
not relieve the petitioner of the duty to comply with the challenged rule. The board may charge a petition filing fee in

an amount not to exceed $ 250.

(b) A person may also petition the board for a rule review under subsection (4)(a) if the board adopts a rule after
January 1, 1990, in an area in which no federal regulations or guidelines existed and the federal government
subsequently establishes comparable regulations or guidelines that are less stringent than the previously adopted

board rule.

(5) This section does not apply to a rule adopted under the emergency rulemaking provisions of 2-4-303(7).

Section 2. State regulations no more stringent than federal regulations or guidelines. (1) After [the effective date of
this act], except as provided in subsections (2) through (5) or unless required by state law, the board or department
may not adopt a rule to implement this chapter that is more stringent than the comparable federal regulations or
guidelines that address the same circumstances. The board or department may incorporate by reference

comparable federal regulations or guidelines.

(2) The board or department may adopt a rule to implement this chapter that is more stringent than comparable
federal regulations or guidelines only if the board or department makes a written finding after a public hearing and

public comment and based on evidence in the record that:
(a) the proposed state standard or requirement protects public health or the environment of the state; and

(b) the state standard or requirement to be imposed can mitigate harm to the public health or environment and is

achievable under current technology.

(3) The written finding must reference information and peer-reviewed scientific studies contained in the record that

forms the basis for the board's or department's conclusion. The written finding must also include information from
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the hearing record regarding the costs to the regulated community that are directly attributable to the proposed

state standard or requirement.

(4) (a) A person affected by a rule of the board or department adopted after January 1, 1990, and before [the
effective date of this act] that that person believes to be more stringent than comparable federal regulations or
guidelines may petition the board or department to review the rule. If the board or department determines that the
rule is more stringent than comparable federal regulations or guidelines, the board or department shall comply with
this section by either revising the rule to conform to the federal regulations or guidelines or by making the written
finding, as provided under subsection (2), within a reasonable period of time, not to exceed 12 months after
receiving the petition. A petition under this section does not relieve the petitioner of the duty to comply with the

challenged rule. The board or department may charge a petition filing fee in an amount not to exceed $ 250.

(b) A person may also petition the board or department for a rule review under subsection (4)(a) if the board or
department adopts a rule after January 1, 1990, in an area in which no federal regulations or guidelines existed and
the federal government subsequently establishes comparable regulations or guidelines that are less stringent than

the previously adopted board or department rule.

(5) This section does not apply to a rule adopted under the emergency rulemaking provisions of 2-4-303(7).

Section 3. State regulations no more stringent than federal regulations or guidelines. (1) After [the effective date of
this act], except as provided in subsections (2) through (5) or unless required by state law, the department may not
adopt a rule to implement this chapter that is more stringent than the comparable federal regulations or guidelines
that address the same circumstances. The department may incorporate by reference comparable federal

regulations or guidelines.

(2) The department may adopt a rule to implement this chapter that is more stringent than comparable federal
regulations or guidelines only if the department makes a written finding after a public hearing and public comment

and based on evidence in the record that:
(a) the proposed state standard or requirement protects public health or the environment of the state; and

(b) the state standard or requirement to be imposed can mitigate harm to the public health or environment and is

achievable under current technology.

(3) The written finding must reference information and peer-reviewed scientific studies contained in the record that
forms the basis for the department's conclusion. The written finding must also include information from the hearing
record regarding the costs to the regulated community that are directly attributable to the proposed state standard

or requirement.

(4) (a) A person affected by a rule of the department adopted after January 1, 1990, and before [the effective date
of this act] that that person believes to be more stringent than comparable federal regulations or guidelines may

petition the department to review the rule. If the department determines that the rule is more stringent than
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comparable federal regulations or guidelines, the department shall comply with this section by either revising the
rule to conform to the federal regulations or guidelines or by making the written finding, as provided under
subsection (2), within a reasonable period of time, not to exceed 12 months after receiving the petition. A petition
under this section does not relieve the petitioner of the duty to comply with the challenged rule. The department

may charge a petition filing fee in an amount not to exceed $ 250.

(b) A person may also petition the department for a rule review under subsection (4)(a) if the department adopts a
rule after January 1, 1990, in an area in which no federal regulations or guidelines existed and the federal
government subsequently establishes comparable regulations or guidelines that are less stringent than the

previously adopted department rule.

(5) This section does not apply to a rule adopted under the emergency rulemaking provisions of 2-4-303(7).

Section 4. Local regulations no more stringent than state regulations or guidelines. (1) After [the effective date of
this act], except as provided in subsections (2) through (4) or unless required by state law, the local board may not
adopt a rule under 50-2-176(7)(1), (2)(K)(iii), or (2)(k)(v) that is more stringent than the comparable state regulations
or guidelines that address the same circumstances. The local board may incorporate by reference comparable state

regulations or guidelines.

(2) The local board may adopt a rule to implement 50-2-776(7)1), (2)(k)(iii), or (2)(k)(v) that is more stringent than
comparable state regulations or guidelines only if the local board makes a written finding, after a public hearing and

public comment and based on evidence in the record, that:
(a) the proposed local standard or requirement protects public health or the environment; and

(b) the local board standard or requirement to be imposed can mitigate harm to the public health or environment

and is achievable under current technology.

(3) The written finding must reference information and peer-reviewed scientific studies contained in the record that
forms the basis for the local board's conclusion. The written finding must also include information from the hearing
record regarding the costs to the regulated community that are directly attributable to the proposed local standard or

requirement.

(4) (a) A person affected by a rule of the local board adopted after January 1, 1990, and before [the effective date of
this act] that that person believes to be more stringent than comparable state regulations or guidelines may petition
the local board to review the rule. If the local board determines that the rule is more stringent than comparable state
regulations or guidelines, the local board shall comply with this section by either revising the rule to conform to the
state regulations or guidelines or by making the written finding, as provided under subsection (2), within a
reasonable period of time, not to exceed 12 months after receiving the petition. A petition under this section does
not relieve the petitioner of the duty to comply with the challenged rule. The local board may charge a petition filing

fee in an amount not to exceed $ 250.
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(b) A person may also petition the local board for a rule review under subsection (4)(a) if the local board adopts a
rule after January 1, 1990, in an area in which no state regulations or guidelines existed and the state government
subsequently establishes comparable regulations or guidelines that are less stringent than the previously adopted

local board rule.

Section 5. Local regulations no more stringent than state regulations or guidelines. (1) After [the effective date of
this act], except as provided in subsections (2) through (4) or unless required by state law, a governing body may

not adopt a rule under 76-3-501 or 76-3-504(5)(c) that is more stringent than the comparable state regulations or

guidelines that address the same circumstances. The governing body may incorporate by reference comparable

state regulations or guidelines.

(2) The governing body may adopt a rule to implement 75-3-5017 or 76-3-504(5)(c) that is more stringent than

comparable state regulations or guidelines only if the governing body makes a written finding, after a public hearing

and public comment and based on evidence in the record, that:
(a) the proposed local standard or requirement protects public health or the environment; and

(b) the local standard or requirement to be imposed can mitigate harm to the public health or environment and is

achievable under current technology.

(3) The written finding must reference information and peer-reviewed scientific studies contained in the record that
forms the basis for the governing body's conclusion. The written finding must also include information from the
hearing record regarding the costs to the regulated community that are directly attributable to the proposed local

standard or requirement.

(4) (a) A person affected by a rule of the governing body adopted after January 1, 1990, and before [the effective
date of this act] that that person believes to be more stringent than comparable state regulations or guidelines may
petition the governing body to review the rule. If the governing body determines that the rule is more stringent than
comparable state regulations or guidelines, the governing body shall comply with this section by either revising the
rule to conform to the state regulations or guidelines or by making the written finding, as provided under subsection
(2), within a reasonable period of time, not to exceed 12 months after receiving the petition. A petition under this
section does not relieve the petitioner of the duty to comply with the challenged rule. The governing body may

charge a petition filing fee in an amount not to exceed $ 250.

(b) A person may also petition the governing body for a rule review under subsection (4)(a) if the governing body
adopts a rule after January 1, 1990, in an area in which no state regulations or guidelines existed and the state
government subsequently establishes comparable regulations or guidelines that are less stringent than the

previously adopted governing body rule.

Section 6. Section 50-2-116, MCA, is amended to read:
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"50-2-116. Powers and duties of local boards. (1) Local boards shall:

(a) appoint a local health officer who is a physician or a person with a master's degree in public health or the

equivalent and with appropriate experience, as determined by the department, and shall fix his salary;
(b) elect a chairman and other necessary officers;

(c) employ necessary qualified staff;

(d) adopt bylaws to govern meetings;

(e) hold regular meetings quarterly and hold special meetings as necessary;

(f) supervise destruction and removal of all sources of filth that cause disease;

(g) guard against the introduction of communicable disease;

(h) supervise inspections of public establishments for sanitary conditions;

(i) [A> SUBJECT TO THE PROVISIONS OF [SECTION 4], <A] adopt necessary regulations that are no less
stringent than state standards for the control and disposal of sewage from private and public buildings that is not
regulated by Title 75, chapter 6, or Title 76, chapter 4. The regulations must describe standards for granting
variances from the minimum requirements that are identical to standards promulgated by the board of health and
environmental sciences and must provide for appeal of variance decisions to the department as required by 75-5-
305.

(2) Local boards may:

(a) quarantine persons who have communicable diseases;

(b) require isolation of persons or things that are infected with communicable diseases;

(c) furnish treatment for persons who have communicable diseases;

(d) prohibit the use of places that are infected with communicable diseases;

(e) require and provide means for disinfecting places that are infected with communicable.diseases;

(f) accept and spend funds received from a federal agency, the state, a school district, or other persons;
(g) contract with another local board for all or a part of local health services;

(h) reimburse local health officers for necessary expenses incurred in official duties;

(i) abate nuisances affecting public health and safety or bring action necessary to restrain the violation of public

health laws or rules;
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(j) adopt necessary fees to administer regulations for the control and disposal of sewage from private and public

buildings (fees must be deposited with the county treasurer);

(k) adopt rules that do not conflict with rules adopted by the department:

(i) for the control of communicable diseases;

(ii) for the removal of filth that might cause disease or adversely affect public health;

(iii) [A> SUBJECT TO THE PROVISIONS OF [SECTION 4], <A] on sanitation in public buildings that affects public
health;

(iv) for heating, ventilation, water supply, and waste disposal in public accommodations that might endanger human

lives; and

(v) [A> SUBJECT TO THE PROVISIONS OF [SECTION 4], <A] for the maintenance of sewage treatment systems
that do not discharge an effluent directly into state waters and that are not required to have an operating permit as

required by rules adopted under 75-5-401."

Section 7. Section 75-2-111, MCA, is amended to read:

" 75-2-111. Powers of board. The board shall [A> , SUBJECT TO THE PROVISIONS OF [SECTION 2] <A] :

(1) adopt, amend, and repeal rules for the administration, implementation, and enforcement of this chapter, for
issuing orders under and in accordance with 42 .S5.C. 7418, and for fulfilling the requirements of 42 L.5.C. 7420

and regulations adopted pursuant thereto;

(2) hold hearings relating to any aspect of or matter in the administration of this chapter at a place designated by
the board. The board may compel the attendance of witnesses and the production of evidence at hearings. The
board shall designate an attorney to assist in conducting hearings and shall appoint a reporter who [D> shall <D]
[A> MUST <A] be present at all hearings and take full stenographic notes of all proceedings [D> thereat <D] ,

transcripts of which will be available to the public at cost.
(3) issue orders necessary to effectuate the purposes of this chapter;
(4) by rule require access to records relating to emissions;

(5) by rule adopt a schedule of fees required for permits and permit applications, consistent with this chapter;

(6) have the power to issue orders under and in accordance with 42 U.S.C. 7419

Section 8. Section 75-2-301, MCA, is amended to read:

EXHIBIT A



Page 9 of 24
1995 Mt. HB 521

"75-2-301. Local air pollution control programs. (1) After public hearing, a municipality or county may establish and
administer a local air pollution control program if the program is consistent with this chapter and is approved by the
board.

(2) If a local air pollution control program established by a county encompasses all or part of a municipality, the

county and each municipality shall approve the program in accordance with subsection (1).

(3) [A> (A) <A] Except as provided in subsection (4), the board by order may approve a local air pollution control

program that:

[D> (a) <D] [A> (1) <A] provides by ordinance or local law for requirements compatible with, more stringent than, or
more extensive than those imposed by 75-2-203, 75-2-204, 75-2-211, 76-2-212, 75-2-215, 75-2-217through 75-2-
219, and 75-2-402[D> , <D] and rules adopted under these sections;

[D> (b) <D] [A> (1) <A] provides for the enforcement of requirements established under subsection (3)(a) [A> (1) <A]

by appropriate administrative and judicial processes; and

[D> (c) <D] [A> (lll) <A] provides for administrative organization, staff, financial resources, and other resources
necessary to effectively and efficiently carry out the program. As part of meeting these requirements, a local air
pollution control program may administer the permit fee provisions of 75-2-220. The permit fees collected by a local
air pollution control program must be deposited in a county special revenue fund to be used by the local air pollution

control program for administration of permitting activities.

[A> (B) BOARD APPROVAL OF AN ORDINANCE OR LOCAL LAW THAT IS MORE STRINGENT THAN THE
COMPARABLE STATE LAW IS SUBJECT TO THE PROVISIONS OF [SECTION 2]. <A]

(4) Except for those emergency powers provided for in 75-2-402, the board may not delegate to a local air pollution

control program the authority to control any air pollutant source that:
(a) requires the preparation of an environmental impact statement in accordance with Title 75, chapter 1, part 2;
(b) is subject to regulation under the Montana Major Facility Siting Act, as provided in Title 75, chapter 20; or

(c) has the potential to emit 250 tons [D> per <D] [A> A <A] year or more of any pollutant subject to regulation
under this chapter, including fugitive emissions, unless the authority to control the source was delegated to a local

air pollution control program prior to January 1, 1991.

(5) If the board finds that the location, character, or extent of particular concentrations of population, air pollutant
sources, or geographic, topographic, or meteorological considerations or any combination of these [D> are such as
to <D] make impracticable the maintenance of appropriate levels of air quality without an areawide air pollution
control program, the board may determine the boundaries within which the program is necessary and require it as

the only acceptable alternative to direct state administration.
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(6) If the board has reason to believe that any part of an air pollution control program in force under this section is
either inadequate to prevent and control air pollution in the jurisdiction to which the program relates or is being

administered in a manner inconsistent with this chapter, the board shall, on notice, conduct a hearing on the matter.

(7) If, after the hearing, the board determines that any part of the program is inadequate to prevent and control air
pollution in the jurisdiction to which it relates or that it is not accomplishing the purposes of this chapter, it shall

require that necessary corrective measures be taken within a reasonable time, not to exceed 60 days.

(8) If the jurisdiction fails to take these measures within the time required, the department shall administer within
that jurisdiction all of the provisions of this chapter, including the terms contained in any applicable board order, that
are necessary to correct the deficiencies found by the board. The department's control program supersedes all
municipal or county air pollution laws, rules, ordinances, and requirements in the affected jurisdiction. The cost of

the department's action is a charge on the jurisdiction.

(9) If the board finds that the control of a particular air pollutant source because of its complexity or magnitude is
beyond the reasonable capability of the local jurisdiction or may be more efficiently and economically performed at
the state level, it may direct the department to assume and retain control over that air pollutant source. A charge
may not be assessed against the jurisdiction. Findings made under this subsection may be either on the basis of
the nature of the sources involved or on the basis of their relationship to the size of the communities in which they

are located.

(10) A jurisdiction in which the department administers all or part of its air pollution control program under
subsection (8) may, with the approval of the board, establish or resume an air pollution control program that meets

the requirements of subsection (3).

(11) A municipality or county may administer alt or part of its air pollution control program in cooperation with one or

more municipalities or counties of this state or of other states."

Section 9. Section 75-2-503, MCA, is amended to read:

" 75-2-503. Rulemaking authority -- issuance of permits. (1) The department shall [A> , SUBJECT TO THE
PROVISIONS OF [SECTION 2], <A] adopt rules establishing standards and procedures for accreditation of
asbestos-related occupations and control of the work performed by persons in asbestos-related occupations. The

rules must be consistent with federal law and include but are not limited to:

(a) standards for training course review and approval;

(b) standards for accreditation of applicants for asbestos-related occupations;

(c) examination requirements for accreditation of applicants for asbestos-related occupations;

(d) requirements for renewal of accreditation, including periodic refresher courses;
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(e) revocation of accreditation;
(f) inspection requirements for ashestos projects and asbestos-related occupations credentials;

(g) criteria to determine whether and what type of control measures are necessary for an asbestos project and
whether a project is completed in a manner sufficient to protect public health, including criteria setting allowable
limits on indoor airborne asbestos. A determination of whether asbestos abatement of a structure is necessary may

not be based solely upon the results of airborne asbestos testing.

(h) requirements for issuance of asbestos project permits and conditions that permitholders shall meet;

(i) standards for seeking injunctions, criminal and civil penalties, or emergency actions;

(i) advance notification procedures and issuance of permits for asbestos projects; and

(k) fees, which must be commensurate with costs, for:

(i) review and approval of training courses;

(i) application for and renewal of accreditation by a person seeking to pursue an asbestos-related occupation;
(i) issuance of asbestos project permits; and

(iv) requested inspections of asbestos projects.

(2) For asbestos projects having a cost of $ 3,000 or less, the department shall issue asbestos project permits

within 7 calendar days following the receipt of a properly completed permit application and the appropriate fee."

Section 10. Section 75-3-201, IMCA, is amended to read:

" 75-3-2071. State radiation control agency. (1) The department is the state radiation control agency.

(2) Under the laws of this state, the department may employ, compensate, and prescribe the powers and duties of

the individuals [D> which <D] [A> THAT <A] are necessary to carry out this chapter.

(3) The department may [A> , SUBJECT TO THE PROVISIONS OF [SECTION 3], <A] for the protection of the

occupational and public health and safety:

(a) develop and conduct programs for evaluation and control of hazards associated with the use of sources of

ionizing radiation;

(b) develop programs and adopt rules with due regard for compatibility with federal programs for licensing and
regulation of byproduct, source, radioactive waste, and special nuclear materials and other radioactive materials.
These rules [D> shall <D] [A> MUST <A] cover equipment and facilities, methods for transporting, handling, and

storage of radioactive materials, permissible levels of exposure, technical qualifications of personnel, required
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notification of accidents and other incidents involving radioactive materials, survey methods and results, methods of
disposal of radioactive materials, posting and labeling of areas and sources, and methods and effectiveness of

controlling individuals in posted and restricted areas.

(c) adopt rules relating to control of other sources of ionizing radiation. These rules [D> shall <D] [A> MUST <A]

cover equipment and facilities, permissible levels of exposure to personnel, posting of areas, surveys, and records.

(d) advise, consult, and cooperate with other agencies of the state, the federal government, other states, interstate

agencies, political subdivisions, and groups concerned with control of sources of ionizing radiation;

(e) accept and administer loans, grants, or other funds or gifts, conditional or otherwise, in furtherance of its

functions, from the federal government and from other sources, public or private;

(f) encourage, participate in, or conduct studies, investigations, training, research, and demonstrations relating to

control of sources of ionizing radiation;
(9) collect and disseminate information relating to control of sources of ionizing radiation, including:

() maintenance of a file of all license applications, issuances, denials, amendments, transfers, renewals,

modifications, suspensions, and revocations;

(i) maintenance of a file of registrants possessing sources of ionizing radiation requiring registration under this
chapter and any administrative or judicial action pertaining [D> thereto <D] [A> TO THIS CHAPTER <A] ;

(i) maintenance of a file of all rules relating to regulation of sources of ionizing radiation, pending or adopted, and

proceedings [D> thereon <D] ."

Section 11. Section 75-5-2071, MCA, is amended to read:

"75-5-201. Board rules authorized. (1) The board shall [A> , SUBJECT TO THE PROVISIONS OF [SECTION 1],

<A] adopt rules for the administration of this chapter.

(2) The board's rules may include a fee schedule or system for assessment of administrative penalties as provided
under 75-5-671."

Section 12. Section 75-5-317, MCA, is amended to read:

"75-5-311. Local water quality districts -- board approval -- local water
quality programs. (1) A county that establishes a local water quality district
according to the procedures specified in Title 7, chapter 13, part 45, shall,

in consultation with the department, undertake planning and
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information-gathering activities necessary to develop a proposed local water

quality program.

(2) A county may implement a local water quality program in a local water quality district if the program is approved

by the board after a hearing conducted under 75-5-202.

(3) In approving a local water quality program, the board shall determine that the program is consistent with the
purposes and requirements of Title 75, chapter 5, and that the program will be effective in protecting, preserving,
and improving the quality of surface water and ground water, considering the administrative organization, staff, and

financial and other resources available to implement the program.

(4) Subject to the board's approval, the commissioners and the governing bodies of cities and towns that participate
in a local water quality district may adopt local ordinances to regulate the following specific facilities and sources of

pollution:
(a) onsite waste water disposal facilities;
(b) storm water runoff from paved surfaces;

(c) service connections between buildings and publicly owned sewer mains;

(d) facilities that use or store halogenated and nonhalogenated solvents, including hazardous substances that are
referenced in 40 CFR 261.31, United States environmental protection agency hazardous waste numbers F001

through F005, as amended; and
(e) internal combustion engine lubricants.

(5) [A> (A) <A] For the facilities and sources of pollution included in subsection (4) and consistent with the

provisions of subsection (6), the local ordinances may:

[D> (a) <D] [A> (1) <A] be compatible with or more stringent or more extensive than the requirements imposed by

75-5-304, 75-5-305, and 75-5-401 through 75-5-404 and rules adopted under those sections to protect water

quality, establish waste discharge permit requirements, and establish best management practices for substances

that have the potential to pollute state waters;

[D> (b) <D] [A> () <A] provide for administrative procedures, administrative orders and actions, and civil
enforcement actions that are consistent with 75-5-607 through 75-5-604, 75-5-617 through 75-5-616, 75-5-621, and

756-5-622 and rules adopted under those sections; and

[D> (c) <D] [A> (lll) <A] provide for civil penalties not to exceed $ 1,000 per violation, provided that each day of
violation of a local ordinance constitutes a separate violation, and criminal penalties not to exceed $ 500 per day of

violation or imprisonment for not more than 30 days, or both.
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[A> (B) BOARD APPROVAL OF AN ORDINANCE OR LOCAL LAW THAT IS MORE STRINGENT THAN THE
COMPARABLE STATE LAW IS SUBJECT TO THE PROVISIONS OF [SECTION 1]. <A]

(6) The local ordinances authorized by this section may not:

(a) duplicate the department's requirements and procedures relating to permitting of waste discharge sources and

enforcement of water quality standards;

(b) regulate any facility or source of pollution to the extent that the facility or source is:

(i) required to obtain a permit or other approval from the department or federal government or is the subject of an
administrative order, a consent decree, or an enforcement action pursuant to Title 75, chapter 5, part 4; Title 75,
chapter 6; Title 75, chapter 10; the federal Comprehensive Environmental Response, Compensation, and Liability
Act of 1980, 42 U.S.C. 9607 through 9675, as amended; or federal environmental, safety, or health statutes and

regulations;

(ii) exempted from obtaining a permit or other approval from the department because the facility or source is
required to obtain a permit or other approval from another state agency or is the subject of an enforcement action

by another state agency; or
(iii) subject to the provisions of Title 80, chapter 8 or chapter 15.

(7) If the boundaries of a district are changed after the board has approved the local water quality program for the
district, the board of directors of the local water quality district shall submit a program amendment to the board and
obtain the board's approval of the program amendment before implementing the local water quality program in

areas that have been added to the district.

(8) The department shall monitor the implementation of local water quality programs to ensure that the programs
are adequate to protect, preserve, and improve the quality of the surface water and ground water and are being
administered in a manner consistent with the purposes and requirements of Title 75, chapter 5. If the department
finds that a local water quality program is not adequate to protect, preserve, and improve the quality of the surface
water and ground water or is not being administered in a manner consistent with the purposes and requirements of

Title 75, chapter 5, the department shall report to the board.

(9) If the board determines that a local water quality program is inadequate to protect, preserve, and improve the
quality of the surface water and ground water in the local water quality district or that the program is being
administered in a manner inconsistent with Title 75, chapter 5, the board shall give notice and conduct a hearing on

the matter.

(10) If after the hearing the board determines that the program is inadequate to protect, preserve, and improve the
quality of the surface water and ground water in the local water quality district or that it is not being administered in
a manner consistent with the purposes of Title 75, chapter 5, the board shall require that necessary corrective

measures be taken within a reasonable time, not to exceed 60 days.
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(11) If an ordinance adopted under this section conflicts with a requirement imposed by the department's water

quality program, the department’s requirement supersedes the local ordinance.

(12) If the board finds that, because of the complexity or magnitude of a particular water pollution source, the
control of the source is beyond the reasonable capability of a local water quality district or may be more efficiently
and economically performed at the state level, the board may direct the depariment to assume and retain control
over the source. A charge may not be assessed against the local water quality district for that source. Findings
made under this subsection may be based on the nature of the source involved or on the source’s relationship to

the size of the community in which it is located.”

Section 13. Section 75-6-103, MCA, is amended to read:

" 75-6-103. Duties of [D> the <D] board. (1) The board has general supervision over all state waters [D> which <D]
[A> THAT <A] are directly or indirectly being used by a person for a public water supply system or domestic

purposes or as a source of ice.

(2) The board shall [A> , SUBJECT TO THE PROVISIONS OF [SECTION 1], <A] adopt rules and standards

concerning:

(a) maximum contaminant levels for waters that are or will be used for a public water supply system;

(b) fees, as described in 75-6-708, for services rendered by the department;
(c) monitoring, recordkeeping, and reporting by persons who own or operate a public water supply system;

(d) requiring public notice to all users of a public water supply system when a person has been granted a variance

or exemption or is in violation of this part or a rule or order issued pursuant to this part;
(e) the issuance of licenses by the department to laboratories that conduct analysis of public water supply systems;
() the siting, construction, operation, and modification of a public water supply system or public sewage system;

(9) the review of financial viability of a proposed public water supply system or public sewage system, as necessary

to ensure the capability of the system to meet the requirements of this part;

(h) the collection and analysis of samples of water used for drinking or domestic purposes;

(i) the issuance of variances and exemptions as authorized by the federal Safe Drinking Water Act and this part;
(i) administrative enforcement procedures and administrative penalties authorized under this part; and

(k) any other requirement necessary for the protection of public health as described in this part.

(3) The board may issue orders necessary to fully implement the provisions of this part."
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Section 14. Section 75-10-204, MCA, is amended to read:

"75-10-204. Powers and duties of department. The department shall [A> , SUBJECT TO THE PROVISIONS OF
[SECTION 3], <A] adopt rules governing solid waste management systems [D> which shall <D] [A> THAT MUST

<A] include but are not limited to:

(1) requirements for the plan of operation and maintenance that must be submitted with an application under this

part;

(2) the classification of disposal sites according to the physical capabilities of the site to contain the type of solid

waste to be disposed of;
(3) the procedures to be followed in the disposal, treatment, or transport of solid wastes;

(4) the suitability of the site from a public health standpoint when hydrology, geology, and climatology are

considered;

(5) requirements relating to ground water monitoring, including but not limited to:

(a) information that owners and operators of municipal solid waste landfills and other disposal sites specified in 75-

70-207 must submit to the department to enable the department to prepare the priority compliance list authorized by

75-10-207(3});

(b) the content of plans for the design, construction, operation, and maintenance of monitoring wells and monitoring

systems; and

(c) recordkeeping and reporting;

(6) fees related to the review of solid waste management system license applications;
(7) the renewal of solid waste management system licenses and related fees;

(8) a quarterly fee based on the justifiable direct and indirect costs to the state of administering Title 75, chapter 10,
parts 1 and 2, for solid waste generated outside Montana and disposed of or incinerated within Montana [D> . <D]
[A> ; <A] [D> These rules must be adopted by August 1, 1993. <D]

(9) any other factors relating to the sanitary disposal or management of solid wastes."

Section 15. Section 75-10-405, MCA, is amended to read:

" 75-10-405. Administrative rules. (1) The department may [A> , SUBJECT TO THE PROVISIONS OF [SECTION

3], <A] adopt, amend, or repeal rules governing hazardous waste, including but not limited to the following:

(a) identification and classification of those hazardous wastes subject to regulation and those that are not;

EXHIBIT A



Page 17 of 24
1995 Mt. HB 521

(b) requirements for the proper treatment, storage, transportation, and disposal of hazardous waste;

(c) requirements for siting, design, operation, maintenance, monitoring, inspection, closure, postclosure, and

reclamation of hazardous waste management facilities;

(d) requirements for the issuance, denial, reissuance, modification, and revocation of permits for hazardous waste

management facilities;

(e) requirements for corrective action within and outside [D> of <D] facility boundaries and for financial assurance of

that corrective action;

() requirements for manifests and the manifest system for tracking hazardous waste and for reporting and

recordkeeping by generators, transporters, and owners and operators of hazardous waste management facilities;

(g) requirements for training of facility personnel and for financial assurance of facility owners and operators and for

liability of guarantors providing financial assurance;
(h) requirements for registration of generators and transporters;

(i) establishing a schedule of fees and procedures for the collection of fees for:
(i) the filing and review of hazardous waste management facility permits as provided in 75-70-432,

(ii) hazardous waste management as provided in 75-70-433,
(iii) the reissuance and modification of hazardous waste management facility permits; and

(iv) the registration of hazardous waste generators;

(i) a schedule of fees to defray a portion of the costs of establishing, operating, and maintaining any state

hazardous waste management facility authorized by 75-70-472,

(k) requirements for availability to the public of information obtained by the department regarding facilities and sites

used for the treatment, storage, and disposal of hazardous wastes;

(1) procedures for the assessment of administrative penalties as authorized by 75-70-424, and

(m) other rules [D> which <D] [A> THAT <A] are necessary to obtain and maintain authorization under the federal

program.

(2) [D> The <D] [A> NOTWITHSTANDING THE PROVISIONS OF [SECTION 3], THE <A] department may not
adopt rules under this part that are more restrictive than those promulgated by the federal government under the

Resource Conservation and Recovery Act of 1976, as amended, except that the department:
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(a) may require the registration of transporters not otherwise required to register with the state of Montana pursuant

to the federal Resource Conservation and Recovery Act of 1976, as amended;

(b) may require generators and facilities to report on an annual rather than on a biennial basis;

{c) may adopt requirements for the prevention and correction of leakage from underground storage tanks, including:
(i) reporting by owners and operators;

(i) financial responsibility;

(iii) release detection, prevention, and corrective action;

(iv) standards for design, construction, installation, and closure;

(v) development of a schedule of fees, not to exceed $ 50 for a tank over 1,100 gallons and not to exceed $ 20 for a
tank 1,100 gallons or less, per tank, for tank notification and permits to defray state and local costs of implementing

an underground storage tank program;

(vi) a penalty schedule and a system for assessment of administrative penalties, notice, and appeals under 75-70-
423, and

(vii) delegation of authority and funds to local agents for inspections and implementation. The delegation of
authority to local agents must complement and may not duplicate existing authority for implementation of rules

adopted by the department of justice that relate to underground storage tanks.

(d) may adopt regulatory requirements for hazardous waste transfer facilities;

(e) shall require the owner or manager of any proposed commercial facility for the storage, collection, or transfer of

hazardous waste to conduct a public hearing, as provided for in 75-70-447; and

(f) may adopt rules and performance standards for industrial furnaces and boilers that burn hazardous wastes. The

rules and performance standards:
(i) may be adopted if there are no federal regulations; or

(ii) may be more restrictive than federal regulations.”

Section 16. Section 75-10-603. MCA, is amended to read:

" 75-10-603. Cooperative agreement -- authority of department. (1) In order to assist in implementation of CERCLA,
the department may [A> , SUBJECT TO THE PROVISIONS OF [SECTION 3] <A} :

(a) participate in the determination of appropriate remedial action to deal with the release or threatened release

within Montana of:
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(i) any contaminant presenting an imminent and substantial danger to public health or welfare; or
(i) any hazardous substance;

(b) in the event of the release or threatened release of any of the substances described in subsection (1)(a),
negotiate the terms of a cooperative agreement with the federal government containing mutual commitments of

each party to remedial action, including the elements required by subsection (2).
(2) A cooperative agreement may contain the following assurances:

(a) the state of Montana will [D> assure <D] [A> ENSURE <A] the future maintenance of the removal and remedial

actions agreed upon for the expected life of the actions;

(b) a hazardous waste disposal facility is available to the state of Montana that meets the specifications of the
president and complies with the requirements of subtitle C of the federal Solid Waste Disposal Act for necessary

offsite storage, destruction, treatment, or secure disposition of the hazardous substances; and

(c) the state of Montana will pay or [D> assure <D] [A> ENSURE <A] payment of a share of the costs of the

remedial action, including all future maintenance."

Section 17. Section 76-3-5071, MCA, is amended to read:

" 76-3-501. Local subdivision regulations. (1) Before July 1, 1974, the governing body of every county, city, and
town shall adopt and provide for the enforcement and administration of subdivision regulations reasonably providing
for the orderly development of their jurisdictional areas; for the coordination of roads within subdivided land with
other roads, both existing and planned; for the dedication of land for roadways and for public utility easements; for
the improvement of roads; for the provision of adequate open spaces for travel, light, air, and recreation; for the
provision of adequate transportation, water, [A> AND <A] drainage [D> , and <D] [A> ; SUBJECT TO THE
PROVISIONS OF [SECTION 5], FOR THE REGULATION OF <A] sanitary facilities; for the avoidance or
minimization of congestion; and for the avoidance of subdivision which would involve unnecessary environmental
degradation and the avoidance of danger of injury to health, safety, or welfare by reason of natural hazard or the
lack of water, drainage, access, transportation, or other public services or would necessitate an excessive

expenditure of public funds for the supply of such services.

(2) Review and approval or disapproval of a subdivision under this chapter may occur only under those regulations
in effect at the time an application for approval of a preliminary plat or for an extension under 76-3-670 is submitted

to the governing body."

Section 18. Section 76-3-504, MCA, is amended to read:
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"76-3-504. Minimum requirements for subdivision regulations. The subdivision regulations adopted under this

chapter shall, at a minimum:

(1) require the subdivider to submit to the governing body an environmental assessment as prescribed in 76-3-605,
(2) establish procedures consistent with this chapter for the submission and review of subdivision plats;
(3) prescribe the form and contents of preliminary plats and the documents to accompany final plats;

(4) provide for the identification of areas which, because of natural or [D> man-caused <D] [A> HUMAN-CAUSED
<A] hazards, are unsuitable for subdivision development and prohibit subdivisions in these areas unless the

hazards can be eliminated or overcome by approved construction techniques;

(5) prohibit subdivisions for building purposes in areas located within the floodway of a flood of 100-year frequency

as defined by Title 76, chapter 5, or determined to be subject to flooding by the governing body;
(6) prescribe standards for:

(a) the design and arrangement of lots, streets, and roads;

(b) grading and drainage;

(c) [A> SUBJECT TO THE PROVISIONS OF [SECTION 5], <A] water supply and sewage and solid waste disposal
[D> which <D] [A> THAT <A], at a minimum, meet the regulations adopted by the department of health and

environmental sciences under 76-4-704;
(d) the location and installation of utilities;
(7) provide procedures for the administration of the park and open-space requirements of this chapter;

(8) provide for the review of preliminary plats by affected public utilities and those agencies of local, state, and
federal government having a substantial interest in a proposed subdivision; such utility or agency review may not
delay the governing body's action on the plat beyond the time limits specified in this chapter, and the failure of any

agency to complete a review of a plat may not be a basis for rejection of the plat by the governing body."

Section 19. Section 76-4-104, MCA, is amended to read:

"76-4-104. Rules for administration and enforcement. (1) The department shall [A> , SUBJECT TO THE
PROVISIONS OF [SECTION 3], <A] adopt reasonable rules, including adoption of sanitary standards, necessary

for administration and enforcement of this part.

(2) The rules and standards shall provide the basis for approving subdivision plats for various types of water,
sewage facilities, and solid waste disposal, both public and private, and shall be related to size of lots, contour of

land, porosity of soil, ground water level, distance from lakes, streams, and wells, type and construction of private
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water and sewage facilities, and other factors affecting public health and the quality of water for uses relating to

agriculture, industry, recreation, and wildlife.

(3) The rules shall provide for the review of the following divisions of land by a local department or board of health,
as described in Title 50, chapter 2, part 1, if the local department or board of health employs a registered sanitarian
or a registered professional engineer and if the department certifies under subsection (4) that the local department

or board is competent to review these divisions of land:

(a) divisions of land containing five or fewer parcels, whenever each parcel will contain individual onsite water and

sewage disposal facilities; and

(b) divisions of land proposed to connect to existing municipal water and waste water systems previously approved

by the department, if no extension of the systems is required.

(4) The department shall also adopt standards and procedures for certification and maintaining certification to
ensure that a local department or board of health is competent to review the divisions of land described in

subsection (3).
(5) The department shall review those divisions of land described in subsection (3} if:

(a) a proposed division of land lies within more than one jurisdictional area and the respective governing bodies are

in disagreement concerning approval of or conditions to be imposed on the proposed subdivision; or
(b) the local department or board of health elects not to be certified.
(6) The rules shall further provide for:

(a) the furnishing to the reviewing authority of a copy of the plat and other documentation showing the layout or plan

of development, including:
(i) total development area;
(i) total number of proposed dwelling units;

(b) adequate evidence that a water supply that is sufficient in terms of quality, quantity, and dependability will be

available to ensure an adequate supply of water for the type of subdivision proposed;
(c) evidence concerning the potability of the proposed water supply for the subdivision;
(d) adequate evidence that a sewage disposal facility is sufficient in terms of capacity and dependability;

(e) standards and technical procedures applicable to storm drainage plans and related designs, in order to insure

proper drainage ways;
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() standards and technical procedures applicable to sanitary sewer plans and designs, including soil percolation
testing and required percolation rates and site design standards for on-lot sewage disposal systems when

applicable;
(g) standards and technical procedures applicable to water systems;
(h) standards and technical procedures applicable to solid waste disposal;

(i) requiring evidence to establish that, if a public sewage disposal system is proposed, provision has been made for
the system and, if other methods of sewage disposal are proposed, evidence that the systems will comply with state

and local laws and regulations which are in effect at the time of submission of the preliminary or final plan or plat.

(7) If the reviewing authority is a local department or board of health, it shall, upon approval of a division of land
under this part, notify the department of the approval and submit to the department a copy of the approval

statement.

(8) Review and certification or denial of certification that a division of land is not subject to sanitary restrictions
under this part may occur only under those rules in effect at the time plans and specifications are submitted to the
department, except in cases where current rules would preclude the use for which the lot was originally intended,
the applicable requirements in effect at the time such lot was recorded must be applied. In the absence of specific

requirements, minimum standards necessary to protect public health and water quality will apply.”

Section 20. Section 80-15-105, MCA, is amended to read:

"80-15-105. Rulemaking. (1) The board shall [A> , SUBJECT TO THE PROVISIONS OF [SECTION 1], <A] adopt
rules for the administration of this chapter for which the board and the department of health and environmental

sciences have responsibility. These rules must include but are not limited to:

(a) standards and interim numerical standards for agricultural chemicals in ground water as authorized by 80-75-
207,

(b) procedures for ground water monitoring as authorized by §0-75-202and 80-75-205,

(c) field and laboratory operational quality assurance, quality control, and confirmatory procedures as authorized by
80-15-107, 80-15-202, and 80-15-203, which may include, through adoption by reference, procedures that have

been established or approved by EPA for quality assurance and quality control;

(d) standards for maintaining the confidentiality of data and information declared confidential by EPA and the
confidentiality of chemical registrant data and information protected from disclosure by federal or state law as
required by 80-75-708, and

(e) administrative civil penalties as authorized by 80-75-472.
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(2) The department shall adopt rules necessary to carry out its responsibilities under this chapter. These rules must

include but are not limited to:

(a) procedures for ground water monitoring as authorized by 80-75-202and 80-15-203,

(b) the content and procedures for development of agricultural chemical ground water management plans, including
the content of best management practices and best management plans, procedures for obtaining comments from
the department of health and environmental sciences on the plans, and the adoption of completed plans and plan
modifications as authorized by 80-75-2117 through 80-75-278,

(c) standards for maintaining the confidentiality of data and information declared confidential by EPA and of

chemical registrant data and information protected from disclosure by federal or state law as required by 80-75-708,

(d) field and laboratory operational quality assurance, quality control, and confirmatory procedures as authorized by

80-15-107, 80-15-202, and 80-715-203, which may include, through adoption by reference, procedures that have

been established or approved by EPA for quality assurance and quality control;
(e) emergency procedures as authorized by 80-75-405,
(f) procedures for issuance of compliance orders as authorized by 80-75-403, and

(@) procedures for the assessment of administrative civil penalties as authorized by 80-75-472."

Section 21. Codification instructions. (1) [Section 1] is intended to be codified as an integral part of Title 75,
chapter 5; Title 75, chapter 6; and Title 80, chapter 15, and the provisions of Title 75, chapter 5; Title 75, chapter 6;
and Title 80, chapter 15, apply to [section 1].

(2) [Section 2] is intended to be codified as an integral part of Title 75, chapter 2, and the provisions of Title 75,
chapter 2, apply to [section 2].

(3) {Section 3] is intended to be codified as an integral part of Title 75, chapter 3; Title 75, chapter 10; and Title 76,
chapter 4, and the provisions of Title 75, chapter 3; Title 75, chapter 10; and Title 76, chapter 4, apply to [section 3].

(4) [Section 4] is intended to be codified as an integral part of Title 50, chapter 2, and the provisions of Title 50,
chapter 2, apply to [section 4].

(5) [Section 5] is intended to be codified as an integral part of Title 76, chapter 3, and the provisions of Title 76,
chapter 3, apply to [section 5].

Section 22. Applicability. (1) [Sections 1 through 3] are intended to apply to any rule that is in effect, adopted, or
amended, and that regulates those resources or activities for which the state has been given primary authority to
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regulate by federal authority pursuant to Title 75, chapter 2; Title 75, chapter 3; Title 75, chapter 5; Title 75, chapter
6; or Title 75, chapter 10, as of [the effective date of this act].

(2) [Sections 4 and 5] apply to local units of government when they attempt to regulate the control and disposal of

sewage from private and public buildings.

(3) [This act] does not apply to the establishment of fees or public participation requirements.

Section 23. Effective date. [This act] is effective on passage and approval.

History

Approved April 14, 1995

Sponsor

Wagner
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PROHIBITING C TE ADMINISTRATIVE AGENCY

MORE STRINGENT THAN CORRESPONDING FEDERAL REGULATIONS; REQUIRING
THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES AND THE DEPARTMENT OF HEALTH AND
ENVIRONMENTAL SCIENCES TO REVIEW AND REVISE CERTAIN RULES TO ENSURE COMPLIANCE WITH
THIS ACT; CREATING AN AFFIRMATIVE DEFENSE FOR VIOLATIONS OF CERTAIN RULES MORE
STRINGENT THAN CORRESPONDING FEDERAL RULES; AMENDING SECTIONS 75-2-111, 75-2-301,
75-2-503, 75-3-201, 75-5-201, 75-5-311, 75-6-103, 75-10-204, 75-10-405, AND 75-10-603, MCA; AND
PROVIDING AN IMMEDIATE EFFECTIVE DATE."

WHEREAS, the federal government frequently regulates areas that are also subject to state
regulation; and

WHEREAS, differing state and federal policy goals and unique state prerogatives frequently result
in different levels of regulation, different standards, and different requirements being imposed by state and
federal programs covering the same subject matter; and

WHEREAS, Montana must simultaneously move toward reducing redundant and unnecessary
regulation that dulls the state’s competitive advantage while being ever vigilant in the protection of the
public’s health, safety, and welfare; and

WHEREAS, Montana’s administrative agencies should consider applicable federal standards when
adopting, readopting, or amending rules with analogous federal counterparts; and

WHEREAS, Montana‘s administrative agencies should analyze whether analogous federal standards
sufficiently protect the health, safety, and welfare of Montana’s citizens; and

WHEREAS, as part of the formal rulemaking process, the public should be advised of the agencies’
conclusions about whether analcgous federal standards sufficiently protect the health, safety, and welfare

of Montana citizens.

STATEMENT OF INTENT

A statement of intent is required for this bill in order to provide guidance to the board of health and

]
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environmental sciences and to the department of health and environmental sciences in complying with [this
act].

The legislature intends that in addition to all requirements imposed by existing law and rules, the
board or the department include as part of the initial publication and all subsequent publications of a rule
a statement as to whether the rule in question contains any standards or requirements that exceed the
standards or requirements imposed by federal law.

If the rules are more stringent than federal law, the statement must include but is not limited to a
discussion of the policy reasons and a risk-cost analysis that supports the board’s or department’s decision
to impose the standards or requirements and also supports the fact that the state standards or requirements
to be imposed are achievable under current technology, notwithstanding the federal government’s
determination that lesser standards or requirements are appropriate.

The risk-cost analysis must address the probability of harm to public ﬁealth or the environment
under the conditions imposed by the federal standards, the reduction in that probability of harm because
of imposition of stricter state standards, and the costs required of the regulated community to mitigate the
harm to public health or the environment via the stricter state standards.

[This act] is intended to apply to any rule that is adopted, readopted, or amended under the
authority of or in order to impiement, comply with, or participate in any program established under federal
law or under a state statute that incorporates or refers to federal law, federal standards, or federal

requirements under Title 75, chapter 2; Title 75, chapter 5; Title 75, chapter 6; or Title 75, chapter 10.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

NEW SECTION. Section 1. State standards no more stringent than federal standards. {1) Except

as provided in subsections (2) through (6),-unless required by state law, the board may not adopt a rule
to implement this chapter that is more stringent than the corresponding federal regulations thaf address the
same circumstances. The board may incorporate by reference corresponding federal regulations.

(2) The board may adopt a rule to implement this chapter that is more stringent than corresponding
federal regulations or adopt rules when there are no corresponding federal regulations only if the board
makes a written finding after a public hearing and public comment and .based on evidence in the record that

the corresponding federal regulations are not adequate to protect public health or the environment of the

-2-
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state. This finding must be accompanied by a summarizing conclusion statement referring to and evaluating
the probability of harm to public health or the environment at the level of the federal rule or regulation and
the specific improvement in the public health or environment from the stricter state rule. The statement
must reference information and studies contained in the record that form the basis for the board’'s
conclusion,

{3) The summarizing conclusion statement must include but is not limited to a discussion of the
policy reasons and a risk-cost analysis that supports the board’s decision to impose the standards or
requirements and also supports the fact that the state standard or requirement to be imposed can mitigate
the increased probability of harm to the public health or environment and is achievable under current
technology, notwithstanding the federal government’s determination that lesser standards or requirements
are appropriate and protective of public health or the environment.

{4) If the board, upon petition by any person affected by a rule of the board, identifies rules more
stringent than federal regulations or identifies rules for which there are no corresponding federal regulations,
the board shall review and revise those rules to comply with this section within 9 months of the filing of
the petition.

{5) a person who is issued a notice of violation or a denial of a permit or other approval based on
a rule that is more stringent than a corresponding federal regulation or for which there is no corresponding
regulation may assert a partial defense to that notice or a partial challenge to that denial on the basis and
to the extent that the rule violates this section because it imposes reduirements more stringent than the
federal regulations, unless the more stringent rule was adopted in compliance with this section.

{6) (a) The board shall review and propose revisions to its rules to ensure compliance with this
section by October 1, 1995. The board shall revise its rules to comply with this section by October 1,
1996.

{b) The board may propose and adopt revisions to its rules prior to the dates specified in subsection
{6)(a) upon petition for rulemaking by a person as provided under 2-4-315 and subsection (4} of this

section.

NEW SECTION. Section 2. State standards no more stringent than federal standards. (1) Except
as provided in subsections (2) through (6), unless required by state law, the board or department may not

adopt a rule to implement this chapter that is more stringent than the corresponding federal regulations that

Z&wma Legisiative Council "3 EXHIBIT B
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address the same circumstances. The board or department may incorporate by reference corresponding
federal regulations.

(2) The board or department may adopt a rule to implement this chapter that is more stringent than
corresponding federal regulations or adopt rules when there are no corresponding federal regulations only
if the board or department makes a written finding after a public hearing and public comment and based
on evidence in the record that the corresponding federal regulations are not adequate to protect public
health or the environment of the state. This finding must be accompanied by a summarizing conclusion
statement referring to and evaluating the probability of harm to public health or the environment at the level
of the federal rule or regulation and the specific improvement in the public health or environment from the
stricter state rule. The statement must reference information and studies contained in the record that form
the basis for the board’s or department’s conclusion.

(3) The summarizing conclusion statement must include but is not limited to a discussion of the
policy reasons and a risk-cost analysis that supports the board’s or department’s decision to impose the
standards or requirements and also supports the fact that the state standard or requirement to be imposed
can mitigate the increased probability of harm to the public health or environment and is achievable under
current technology, notwithstanding the federal government’s determination that lesser standards or
requirements are appropriate and protective of public health or the environment.

(4) If the board or department, upon petition by any person affected by a rule of the board or
department, identifies rules more stringent than federal regulations or identifies rules for which there are
no corresponding federal regulations, the board or department shall review and revise those rules to comply
with this section within 9 months of the filing of the petition.

{5) A person who is issued a notice of violation or a denial of a permit or other approval based on
a rule that is more stringent than a corresponding federal regulation or for which there is no corresponding
regulation may assert a partial defense to that notice or a partial challenge to that denial on the basis and
to the extent that the rule violates this section because it imposes requirements more stringent than the
federal regulations, unless the more stringent rule was adopted in compliance with this section.

(6) (a). The board or department shall review and propose revisions to its rules to ensure compliance
with this section by October 1, 1995. The board or department shall revise its rules to comply with this
section by Octoiaer 1, 1996.

{b) The board or department may propose and adopt revisions to its rules prior to the dates

-4 -
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specified in subsection (6)(a) -upon petition for rulemaking by a person as provided under 2-4-315 and

subsection (4) of this section.

NEW SECTION. Section 3. State standards no more stringent than federal standards. (1) Except
as provided in subsections (2) through (6}, unless required by state law, the department may not adopt a
rule to implement this chapter that is‘more stringent than the corresponding federal regulations that address
the same circumstances. The department may incorporate by reference corresponding federal regulations.

(2) The department may adopt a rule to implement this chapter that is more stringent than
corresponding federal regulations or adopt rules where there are no corresponding federal regulations only
if the department makes a written finding after a public hearing and public comment and based on evidence
in the record that the corresponding federal regulations are not adequate to protect public health or the
environment of the state. This finding must be accompanied by a summarizing conclusion statement
referring to and e\)aluating the probability of harm to public health or the environment at the level of the
federal rule or regulation and the specific improvement in the public health or environment from the stricter
state rule. The statement must reference information and studies contained in the record that form the basis
for the department’s conclusion.

{3) The summarizing conclusion statement.must include but is not limited to a discussion of the
policy reasons and a risk-cost analysis that supports the department’s decision to impose the standards or
requirements and also supports the fact that the state standard or requirement to be imposed can mitigate
the inc__reased probability of harm to the public health or environment and is achievable under current
technology, notwithstanding the federal government’s determination that lesser standards or requirements
are appropriate and protective of public health or the environment.

(4) If the department, upon petition by any person affected by a rule of the department, identifies
rules more stringent than federal regulations or identifies rules for which there are no corresponding federal
regulations, the department shall review and revise those rules to comply with this section within 9 months
of the filing of the petition.

(5) A person who is issued a notice of violation or a denial of a permit or other approval based on
a rule that is more stringent than a corresponding federal regulation or for which there is no corresponding °
regulation may assert a partial defense to that notice or a partial challenge to that denial on the basis and

to the extent that the rule violates this section because it imposes requirements more stringent than the
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federal regulations, unless the more stringent rule was adopted in compliance with this section.

(6) (a} The department shall review and propose revisions to its rules to ensure compliance with
this section by October 1, 1995. The department shall revise its rules to comply with this section by
October 1, 1996.

{b) The department may propose and adopt revisions to its rules prior to the dates specified in
subsection {6){a) upon petition for rulemaking by a person as provided under 2-4-315 and subsection (4}

of this section.

Section 4. Section 75-2-111, MCA, is amended to read:

»75-2-111. Powers of board. The board shall,_subject to the provisions of [section 2]:

(1) adopt, amend, and repeal rules for the administration, implementation, and enforcement of this
chapter, for issuing orders under and in accordance with 42 U.S.C. 7419, and for fulfilling the requirements
of 42 U.S.C. 7420 and regulations adopted pursuant thereto;

(2) hold hearings relating to any aspect of or matter in the administration of this chapter at a place
designated by the board. The board may compel the attendance of witnesses and the production of
evidence at hearings. The board shall designate an attorney to assist in conducting hearings and shall
appoint a reporter who shah must be present at all hearings and take full stenographic notes of all
proceedings thereat, transcripts of which will be available to the public at cost.

(3} issue orders necessary to effectuate the purposes of this chapter;

(4) by rule require access to records relating to emissions;

(5) by rule adopt a schedule of fees required for permits and permit applications, consistent with
this chapter;

(6) have the power to issue orders under and in accordance with 42 U.S.C. 7419."

Section 5. Section 75-2-301, MCA, is amended to read:

"75-2-301. Local air pollution control programs. (1) After public hearing, a municipality or county
may establish and administer a local air pollution control program if the program is consistent with this
chapter and is approved by the board.

(2) If a local air pollution control program established by a county encompasses all or part of a

municipality, the county and each municipality shall approve the program in accordance with subsection

-6 -
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(1).

{3) (a) Except as provided in subsection (4), the board by order may approve a local air pollution
control program that:

{a}(i) provides by ordinance or local law for requirements compatible with, more stringent than, or
more extensive than those imposed by 75-2-203, 75-2-204, 75-2-211, 75-2-212, 75-2-215, 75-2-217
through 75-2-219, and 75-2-402; and rules adopted under these sections;

{b}ii) provides for the enforcement of requirements established under subsection (3){al){il by
appropriate administrative and judicial processes; and

{e}liii) provides for administrative organization, staff, financial resources, and other resources
necessary to effectively and efficiently carry out the program. As part of meeting these requirements, a
local air pollution control program may administer the permit fee provisions of 756-2-220. The permit fees
collected by a local air poliution control program must be deposited in a county special revenue fund to be

used by the local air pollution control program for administration of permitting activities.

(4) Except for those emergency powers provided for in 75-2-402, the board may not delegate to
a local air pollution control program the authority to control any air pollutant source that:

{a) requires the preparation of an environmental impact statement in accordance with Title 75,
chapter 1, part 2;

(b) is subject to regulation under the Montana Major Facility Siting Act, as provided in Title 75,
chapter 20; or

{c} has the potential to emit 250 tons per a year or more of any pollutant subject to regulation
under this chapter, including fugitive emissions, unless the authority to control the source was delegated
to a local air pollution control program prior to January 1, 1991.

(5) If the board finds that the location, character, or extent of particular concentrations of
population, air pollutant sources, or geographic, topographic, or meteorological considerations or any
combination of these make impracticable the maintenance of appropriate levels of air quality
without an areawide air pollution control program, the board may determine the boundaries within which
the program is necessary and require it as the only acceptable alternative to direct state administration.

{6) If the board has reason to believe that any part of an air pollution control program in force under

’ EXHIBIT B
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this section is either inadequate to prevent and control air pollution in the jurisdiction to which the program
relates or is being administered in a manner inconsistent with this chapter, the board shall, on notice,
conduct a hearing on the matter.

(7) If, after the hearing, the board determines that any part of the program is inadequate to prevent
and control air pollution in the jurisdiction to which it relates or that it is not accomplishing the purposes
of this chapter, it shall require that necessary corrective measures be taken within a reasonable time, not
to exceed 60 days.

(8) If the jurisdiction fails to take these measures within the time required, the department shall
administer within that jurisdiction all of the provisions of this chapter, including the terms contained in any
applicable board order, that are necessary to correct the deficiencies found by the board. The department’s
control program supersedes all municipal or county air pollution laws, rules, ordinances, and requirements
in the affected jurisdiction. The cost of the department’s action is a charge on the jurisdiction.

(9) If thé board finds that the control of a particular air pollutant source because of its complexity
or magnitude is beyond the reasonable capability of the local jurisdiction or may be more efficiently and
economically performed at the state level, it may direct the department to assume and retain control over
that air pollutant source. A charge may not be assessed against the jurisdiction. Findings made under this
subsection may be either on the basis of the nature of the sources involved or on the basis of their
relationship to the size of the communities in which they are located.

(10) A jurisdiction in which the department administers all or part of its air pollution control
program under subséction (8) may, with the approval of the board, establish or resume an air pollution
control program that meets the requirements of subsection {3).

{11) A municipality or county may administer all or part of its air pollution control program in

cooperation with one or more municipalities or counties of this state or of other states.”

Section 6. Section 75-2-503, MCA, is amended to read:
"75-2-503. Rulemaking authority -- issuance of permits. (1) The department shall,_subject to the

provisions of [section 2], adopt rules establishing standards and procedures for accreditation of

asbestos-related occupations and control of the work performed by persons in asbestos-related
occupations. The rules must be consistent with federal law and include but are not limited to:

{a) standards for training course review and approval;

-8-
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(b} standards for accreditation of applicants for asbestos-related occupations;

(c) examination requirements for accreditation of applicants for asbestos-related occupations;

{d) requirements for renewal of accreditation, including periodic refresher courses;

(e) revocation of accreditation; |

(f) inspection requirements for asbestos projects and asbestos-related occupations credentials;

{g) criteria to determine whether and what type of control measures are necessary for an asbestos
project and whether a project is completed in a manner sufficient to protect public health, including criteria
setting allowable limits on indoor airborne asbestos. A determination of whether asbestos abatement of a
structure is necessary may not be based solely upon the resuilts of airborne asbestos tésting.

(h) requirements for issuance of asbestos project permits and conditions that permitholders shall

meet;

(i) standards for seeking injunctions, criminal and civil penalties, or emergency actions;

(jy advance notification procedures and issuance of permits for asbestos projects; and

{k) fees, which must be commensurate with costs, for:

(i} review and approval of training courses;

(i) application for and renewal of accreditation by a person seeking to pursue an asbestos-related
occupation;

(iii)y issuance of asbestos project permits; and

{iv} requested inspections of asbestos projects.

{2) For asbestos projects having a cost of $3,000 or less, the department shall issue asbestos
project permits within 7 calendar days following the receipt of a properly completed permit application and

the appropriate fee.”

Section 7. Section 75-3-201, MCA, is amended to read:

"75-3-201. Stateradiation control agency. (1) The department s the state radiation control agency.

{2) Under the laws of this state, the department may employ, compensate, and prescribe the
powers and duties of the individuals whieh that are necessary to carry out this chapter.

(3) The department may, subject to the provisions of [section 3], for the protection of the

occupational and public health and safety:

(a) develop and conduct programs for evaluation and control of hazards associated with the use

&mnlﬁma Leglisiative Council "9~ EXHIBIT B
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of sources of ionizing radiation;

{b) -develop programs and adopt rules with due regard for compatibility with federal programs for
licensing and regulation of byproduct, source, radioactive waste, and special nuclear materials and other
radioactive materials. These rules shalt must cover equipment and facilities, methods for transporting,
handling, and storage of radioactive materials, permissibie levels of exposure, technical qualifications of
personnel, required notification of accidents and other incidents involving radioactive materials, survey
methods and results, methods of disposal of radioactive materials, posting and labeling of areas and
sources, and methods and effectiveness of controlling individuals in posted and restricted areas.

{c) adoptrules relating to control of other sources of ionizing radiation. These rules shall must cover
equipment and facilities, permi'ssible levels of exposure to personnel, posting of areas, surveys, and records.

(d) advise, consuit, and cooperate with other agencies of the state, the federal government, other
states, interstate agencies, political subdivisions, and groups concerned with control of sources of ionizing
radiation;

(e) accept and administer loans, grants, or other funds or gifts, conditional or otherwise, in
furtherance of its functions, from the federal government and from other sources, public or private;

(fy encourage, participate in, or conduct studies, investigations, training, research, and
demonstrations relating to control of sources of ionizing radiation;

{g) collect and disseminate information relating to control of sources of ionizing radiation, including:

(i) maintenance of a file of all license applications, issuances, denials, amendments, transfers,
renewals, modifications, suspensions, and revocations;

(i) maintenance of a file of registrants possessing sources of ionizing radiation requiring registration
under this chapter and any administrative or judicial action pertaining therete to this chapter;

(i) maintenance of a file of all rules relating to regulation of sources of ionizing radiation, pending

or adopted, and proceedings thereen."

Section 8. Section 756-5-201, MCA, is amended to read:

"75-5-201. Board rules authorized. (1) The board shall,_subject to the provisions of [section 1],
adopt rules for the administration of this chapter.

{2) The board’'s rules may include a fee schedule or system for assessment of administrative

penalties as provided under 75-5-611."

-10 -
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Section 9. Section 75-5-311, MCA, is amended to read:

*75-56-311. Local water quality districts -- board approval -- local water quality programs. (1} A
county that establishes a local water quality district according to the procedures specified in Title 7, chapter
13, parth45, shall, in consultation with the department, undertake planning and information-gathering
activities necessary to develop a proposed local water quality program.

(2) A county may implement a local water quality program in a local water quality district if the
program is approved by the board after a hearing conducted under 75-5-202.

(3) In approving a local water quality program, the board shall determine that the program is

consistent with the purposes and requirements of Title 75, chapter 5, and that the program will be effective

in protecting, preserving, and improving the quality of surface water and ground water, considering the

administrative organization, staff, and financial and other resources available to implement the program.

(4) Subject to the board’s approval, the commissioners and the governing bodies of cities and
towns that participate in a local water quality district may adopt local ordinances to regulate the following
specific facilities and sources of pollution:

(a) onsite waste water disposal facilities;

(b) storm water runoff from paved surfaces;

(c) service connections between buildings and publicly owned sewer mains;

(d) facilities that use or store halogenated and nonhalogenated solvents, including hazardous
substances that are referenced in 40 CFR 261.31, United States environmental protection agency
hazardous waste numbers FOO1 through FOO5, as amended; and

{e} internal combustion engine lubricants.

(5) (a) For the facilities and sources of pollution included in subsection (4) and consistent with the
provisions of subsection (6), the local ordinances may:

{a}i) be compatible with or more stringent or more extensive than the requirements imposed by
75-5-304, 75-5-305, and 75-5-401 through 75-5-404 and rules adopted under those sections to protect
water quality, establish waste discharge permit requirements, and establish best management practices for
substances that have the potential to pollute state waters;

{b}ii) provide for administrative procedures, administrative orders and actions, and civil
enforcement actions that are consistent with 75-5-601 through 75-5-604, 75-5-611 through 75-5-616,

75-5-621, and 75-5-622 and rules adopted under those sections; and

Z\'\@mm tegisTuEive Eounci L EXHIBIT B



54th Legislature LC0665.01

—

©C W 0 N, AW N

{eMiii) provide for civil penalties not to exceed $1,000 per violation, provided that each day of
violation of a local ordinance constitutes a separate violation, and criminal penalties not to exceed $500

per day of violation or imprisonment for not more than 30 days, or both.

{6) The local ordinances authorized by this section may not:

(a) duplicate the department’s requirements and procedures relating to permitting of waste
discharge sources and enforcement of water quality standards;

(b) regulate any facility or source of pollution to the extent that the facility or source is:

(i) required to obtain a permit or other approval from the department or federal government or is
the subject of an administrative order, a consent decree, or an enforcement action pursuant to Title 75,
chapter 5, part 4; Title 75, chapter 6; Title 75, chapter 10; the federal Comprehensive Environmental
Response, Compensation, and Liability Act of 1980, 42 U.S.C. 9601 through 9675, as amended; or federal
environmental, safety, or health statutes and regulations;

(i) exempted from obtaining a permit or other approval from the department because the facility
or source is required to obtain a permit or other approval from another state agency or is the subject of an
enforcement action by another state agency; or

{iii} subject to the provisions of Title 80, chapter 8 or chapter 15.

(7) If the boundaries of a district are changed after the board has approved the local water quality
program for the district, the board of directors of the local water quality district shall submit a program
amendment to the board and obtain the board’s approval of the program amendment before implementing
the local water quality program in areas that have been added to the district.

{8) The department shall monitor the implementation of local water quality programs to ensure that
the programs are adequate to protect, preserve, and improve the quality of the surface water and ground
water and are being administered in a manner consistent with the purposes and requirements of Title 75,
chapter 5. If the department finds that a local water quality program is not adequate to protect, preserve,
and improve the quality of the surface water and ground water or is not being administered in a manner
consistent with the purposes and requirements of Title 75, chapter 5, the department shall report to the
board.

\

{9) If the board determines that a local water quality program is inadequate to protect, preserve,

-12 -
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and improve the quality of the surface water and ground water in the local water quality district or that the
program is being administered in a manner inconsistent with Title 75, chapter 5, the board shall give notice
and conduct a hearing on the matter.

{10) If after the hearing the board determines that the program is inadequate to protect, preserve,
and improve the quality of the surface water and ground water in the local water quality district or that it
is not being administered in a manner consistent with the purposes of Title 75, chapter 5, the board shall
require that necessary corrective measures be taken within a reasonable time, not to exceed 60 days.

{11) If an ordinance adopted under this section conflicts with a requirement imposed by the
department’s water quality program, the department’s requirement supersedes the local ordinance.

{12) If the board finds that, because of the complexity or magnitude of a particular water pollution
source, the control of the source is beyond the reasonable capability of a local water quality district or may
be more efficiently and economically performed at the state level, the board may direct the department to
assume and retain control over the source. A charge may not be assessed against the local water quality
district for that source. Findings made under this subsection may be based on the nature of the source

involved or on the source’s relationship to the size of the community in which it is located.”

Section 10. Section 75-6-103, MCA, is amended to read:

"75-6-103. Duties of-the board. (1) The board has general supervision over all state waters which
that are directly or indirectly being used by a person for a public water supply system or domestic purposes
or as a source of ice.

(2) The board shall adopt rules and standards concerning:

(a) maximum contaminant levels for waters that are or will be used for a public water supply
system;

{b) fees, as described in 75-6-108, for services rendered by the department;

{c) monitoring, recordkeeping, and reporting by persons who own or operate a public water supply
system;

{(d) requiring public notice to all users of a public water supply system when a person has been
granted a variance or exemption or is in violation of this part or a rule or order issued pursuant to this part;

(e) the issuance of licenses by the department to laboratories that conduct analysis of public water

supply systems;

-13- EXHIBIT B
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(f) the siting, construction, operation, and modification of a public water supply system or public
sewage system;

(g) the review of financial viability of a proposed public water supply system or public sewage
system, as necessary to ensure the capability of the system to meet the requirements of this part;

(h) the collection and analysis of samples of water used for drinking or domestic purposes;

(i) the issuance of variances and exemptions as authorized by the federal Safe Drinking Water Act
and this part;

(il administrative enforcement procedures and administrative penalties authorized under this part;
and

(k) any other requirement necessary for the protection of public health as described in this part.

(3) The board may issue orders necessary to fully implement the provisions of this part.”

Section 11. Section 75-10-204, MCA, is amended to read:

"75-10-204. Powers and duties of department. The department shall,_subject to the provisions of

[section 3], adopt rules governing solid waste management systems whieh-shall that must include but are
not limited to:

(1) requirements for the plan of operation and maintenance that must be submitted with an
application under this part;

(2) the classification of disposal sites according to the physical capabilities of the site to contain
the type of solid waste to be disposed of;

(3) the procedures to be followed in the disposal, treatment, or transport of solid wastes;

{4) the suitability of the site from a public health standpoint when hydrology, geology, and
climatology are considered;

{5) requirements relating to ground water monitoring, including but not limited to:

{a) information that owners and operators of municipal solid waste landfills and other disposal sites
specified in 75-10-207 must submit to the department to enable the department to prepare the pr.iority
compliance list authorized by 75-10-207(3);

{b} the content of plans for the design, construction, operation, and maintenance of manitoring
wells and monitoring systems; and

{c) recordkeeping and reporting;

214 -
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{6) fees related to the review of solid waste management system license applications;

{7) the renewal of solid waste management system licenses and related fees;

(8) a quarterly fee based on the justifiable direct and indirect costs to the state of administering
Title 75, chapter 10, parts 1 and 2, for solid waste generated outside Montana and disposed of or
incinerated within Montana-;

(9) any other factors relating to the sanitary disposal or management of solid wastes."

Section 12. Section 75-10-405, MCA, is amended to read:

»75-10-405. Administrative rules. (1) The department may
3], adopt, amend, or repeal rules governing hazardous waste, including but not limited to the following:

(a) identification and classification of those hazardous wastes subject to regulation and those that
are not;

(b) requirements for the proper treatment, storage, transportation, and disposal of hazardous
waste;

{c) requirements for siting, design, operation, maintenance, monitoring, inspection, closure,
postclosure, and reclamation of hazardous waste management facilities;

(d) requirements for the issuance, denial, reissuance, modification, and revocation of permits for
hazardous waste management facilities;

(e) requirements for corrective action within and outside ef facility boundaries and for financial
assurance of that corrective action;

(f) requirements for manifests and the manifest system for tracking hazardous waste and for
reporting and recordkeeping by generators, transporters, and owners and operators of hazardous waste
management facilities;

(g) requirements for training of facility personnel and for financial assurance of facility owners and
operators and for liability of guarantors providing financial assurance;

(h) requirements for registration of generators and transporters;

(i) establishing a schedule of fees and procedures for the collection of fees for:

(i) the filing and review of hazardous waste management facility permits as provided in 75-10-432;

{iiy hazardous waste management as provided in 75-10-433;

{ili} the reissuance and modification of hazardous waste management facility permits; and
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(iv) the registration of hazardous waste generators;

(i) a schedule of fees to defray a portion of the costs of establishing, operating, and maintaining
any state hazardous waste management facility ~authorized by 75-10-412;

(k) requirements for availability to the public of information obtained by the department regarding
facilities and sites used for the treatment, storage, and disposal of hazardous wastes;

() procedures for the assessment of administrative penalties as authorized by 75-10-424; and

{m) other rules whieh that are necessary t6 obtain and maintain authorization under the federal
program,

{2) The department may not adopt rules under this part that are more restrictive than those
promuigated by the federal government under the Resource Conservation and Recovery Act of 1976, as
amended, except that the department:

(a) may require the registration of transporters not otherwise required to register with the state of
Montana pursuant to the federal Resource Conservation and Recovery Act of 1976, as amended;

{b) may reqﬁire generators and facilities to report on an annual rather than on a biennial basis;

{(c}) may adopt requirements for the prevention and correction of leakage from underground storage
tanks, including:

(i} reportin'g by owners and operators;

{it) financial responsibility;

liii) release detection, prevention, and corrective action;

{iv) standards for design, construction, installation, and closure;

(v) development of a schedule of fees, not to exceed $50 for a tank over 1,100 gallons and not
to exceed $20 for a tank 1,100 gallons or less, per tank, for tank notification and permits to defray state
and local costs of implementing an undergrodnd storage tank program;

{vi) apenalty schedule and a system for assessment of administrative penalties, notice, and appeals
under 75-10-423; and

(vii} delegation of authority and funds to local agents for inspections and .implementation. The
delegation of authority to local agents must complement and may not duplicate existing authority for
implementation of rules adopted by the department of justice that relate to underground storage tanks.

{d) may adopt regulatory requirements for hazardous waste transfer facilities;

{e) shall require the owner or manager of any proposed commercial facility for the storage,

: 16-
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collection, or transfer of hazardous waste to conduct a public hearing, as provided for in 75-10-441; and
(fl may adopt rules and performance standards for industrial furnaces and boilers that burn
hazardous wastes. The rules and performance standards:
{iy may be adopted if there are no federal regulations; or

{ii) may be more restrictive than federal regulations.

Section 13. Section 75-10-603, MCA, is amended to read:

"75-10-603. Cooperative agreement -- authority of department. (1) in order to assist in
implementation of CERCLA, the department ma

(a) participate in the determination of appropriate remedial action to deal with the release or
threatened release within Montana of:

(i} any contaminant presenting an imminent and substantial danger to public health or welfare; or

(il any hazardous substance;

{b) in the event of the release or threatened release of any of the substances described in
subsection {1)(a), negotiate the terms of a cooperative agreement with the federal government containing
mutual commitments of each party to remedial action, including the elements required by subsection (2).

(2) A cooperative agreement may contain the following assurances:

(a) the state of Montana will assure ensure the future maintenance of the removal and remedial

actions agreed upon for the expected life of the actions;

(b} a hazardous waste disposal facility is available to the state of Montana that meets the
specifications of the president and complies with the requirements of subtitle C of the federal Solid Waste
Disposal Act for necessary offsite storage, destruction, treatment, or secure disposition of the hazardous

substances; and

(c) the state of Montana will pay or assure ensure payment of a share of the costs of the remedial

action, including all future maintenance.”

Legisiative councli 17 EXHIBIT B
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1 NEW SECTION. Section 14. Codification instructions. (1) [Section 1] is intended to be codified
2 as an integral part of Title 75, chapter 5; and Title 75, chapter 6, and the provisions of Title 75, chapter
3  5: and Title 75, chapter 6, apply to [section 1].
4 {2) [Section 2] is intended to be codified as an infegral part of Title 75, chapter 2, and the
5 provisions of Title 75, chapter 2, apply to [section 2].
6 (3) [Section 3] is intended to be codified as an integral part of Title 756, chapter 3; and Title 75,
7 chapter 10, and the provisions of Title 75, chapter 3; and Title 75, chapter 10, apply to [section 3].
8
9 NEW SECTION. Section 15. Effective date. [This act] is effective on passage and approval.

10 -END-
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STATE OF MONTANA - FISCAL NOTE

Fiscal Note for

ting certain state administrative agency rules from being more stringent than
federal regulations, and requiring the Board of Health and Environmental

«the Department of Health and Environmental Sciences (DHES) to review and revise
to ensure compliance with this act.

ve Budget present law base serves as the starting point from which to
any fiscal impact due to this proposed legislation..
will apply only to rules where no current state statutes exist that direct the
artment to adopt certain standards, regardless of whether federal standards and/or
for standards exist. Examples of rules which are not presumed reviewable
HBS521, given this assumption are

~M1x1ng Zone Rules
' Non Degradations Rules
Surface Water Discharge Permit Rules
Preconstruction or Plan and Specification Review (Water)
Groundwater Rules
11 does not impact those areas where department standards are more stringent
federal standards, as specifically required by state law. Examples of rules under
8 category would be:
Commercial hazardous and medical waste incinerator permitting rules (under
development) that are intended to be more stringent than federal Boiler and
Industrial Furnace (BIF) regulations by virtue of state statutory direction
11 will not impact rules that set fees or administrative penalty schedules since
on these matters do not constitute regulatory standards and are not comparable
stringency standards basis.
les of bills under this category would be:

source testing protocols.
Air Quality Prevention of Sighificant Deterioration rules
Air Quality V1s1bi1ity Impact Assessment rules
Air Quality Permit, Construction, and Operation of air contaminant sources rules
Stack height and dispersion technique rules
Open burning rules .
e Emission standards rules

R S
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, BUDGET DATE DOUGLAS WAGNER, PRIMARY SPONSOR DATE

Budget and Program Planning
Fiscal Note for



Fiscal Note Request,
Page 2
(continued)

Many of the above listed air quality rules contain state standards for which
there are federal counterparts. However, all of these rules are required as part of
the general State Implementation Plan (SIP) which is required by federal law, reviewed
by the EPA, approved by the EPA, and which is enforceable by the EPA. In effect,
DHES, through the primacy agreement with the EPA, acts as an_ agent for the federal
government in establishing rules, standards and requirements for SIP purposes in lieu
of the EPA exercising its own authority to do the same thing through a Federal
Implementation Plan (FIP). Therefore, state standards become the equivalent federal
standards for SIP purposes.

6 The bill does not intend to review rules that are the equivalent of or "mirror"
federal requirements or standards.

Examples of rules under this category are:

Permit requirements for Major Stationary Sources (Air Quality)

Preconstruction Permit requirements for Major Stationary sources (Air Quality)

Lead and copper rules for Drinking Water (Water Quality)

7 The items listed in assumptions two through six do not constitute an exhaustive or
complete listing of the rules and standards that DHES assumes are not reviewable under
this bill. Those that are listed serve as examples of those that do fit under the
various categories.

8 Review of rules by October 1995 and re-promulgation of rules by October 1996 will have
to be performed by additional staff since most current staff operating within specific
program areas funded under specific grant program requirements could not work on this
type of a project. EPA would not allow the use of federal grants dollars to be spent
for this purpose. I e

9 The department, for those rules that are more stringent than the federal counterpart
and therefore reviewable under the provisions of HB521, would opt to "roll back" to
full conformity with federal requirements rather than to defend their stringency
difference per HB521 procedures for most remaining rules. For the following specific
exceptions, the department would conduct studies to defend state standards:

- Public drinking water rules relative to surface water treatment that requires
"each filter in a water treatment plant to meet turbidity standards as a means of
protecting the public from infection from giardia and cryptosporidium.
Estimated cost for complying with the cost risk analysis and other requirements
of HB521 to re-promulgate this rule that is more stringent than the federal
counterpart is $200,000.

- Public drinking water rules relative to requirements for a 12 month running
maximum contaminant level for total coliform sampling. Estimated cost for
complying with the cost risk analysis and. other requirements of HB521 to re-
promulgate this rule that is more stringent than the federal counterpart is
$200,000.

- Petroleum contaminated soils cleanup guidelines for the Underground Storage Tank
program. Since there are no comparable federal standards and no specific state
mandate, the costs for defending these rules or guidelines would be
approximately $250,000.

- Minimum treatment requirements for treatment of wastes containing nitrogen to
state waters. Since there are no comparable federal requirements, the cost for
defending this requirement would be approximately $200,000 to $500,000 dollars.

- State ambient air quality standards for nine air pollutants. With the exception
of the particulate (PM-10) standard, which is equivalent to the federal
standard, the remaining state ambient air quality standards are more stringent
than corresponding federal standards or have no federal counterpart. The state
adopted these standards in 1980 after a two year study (costing approximately
$250,000) and completed a health risk assessment and an estimate of the costs
(in 1980) to industry to implement the standards. If the 1980 Environmental
Impact Statement and : ‘

EXHIBIT B
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}iséal Note Request, HB0521, as introduced
page 3
{ cbnt inue d)

analysis is not adequate to comply with HB521 requirements, the estimated
cost for redoing the risk-cost and technology analyses is $250,000 per
standard for nine standards for a total cost of $2,250,000.

e
-

¢6caL IMPACT:

gxpenditures:

FYS6 FY97
A Difference Difference
5p;érating Expense 2,900,000 2,900,000
punding: .
jéfieral Fund 2,900,000 2,900,000
?IEE Impact on General Fund Balance:
jeneral Fund (Cost) (01) (2,900,000) (2,900,000)
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STATE OF MONTANA - FISCAL NOTE

Fiscal Note for

An act requiring certain state administrative and local agencies to justify the adoption of
rules that are more stringent than corresponding federal regulations, and requiring the Board
of Health and Environmental Sciences, the Department of Health and Environmental Sciences
(pHES) , and local units of government to review and revise certain rules to ensure compliance
with this act.

xecutive Budget present law base serves as the starting point from which to
determine any fiscal impact due to this proposed legislation.

2. The bill as drafted and amended for second reading stipulates that retroactive
petitions challenging rules already in effect can only impact rules promulgated from
January 1, 1990, forward to the effective date of this act. The department does not
have any method for determining how many substantive challenges would be made under
this provision. For purposes of this fiscal note, assume there will be none.

3. The only rules that are reviewable under the provisions of this act, prospectively or
retrospectively, are those rules where there is a direct comparable set of federal
rules or guidelines. (Please see Technical Notes.)

4. HBS521 is not intended to force the DHES to justify whether or not federal rules and

regulations are sufficient to protect public health. Reasons of protecting public

. health and the environment are only at issue if the board, DHES, or local units of
government promulgate a rule that is more stringent than a directly comparable federal
counterpart of that rule.

s. HBS21 intends to require either the board or DHES, when promulgating rules that are
more stringent than directly comparable federal standards, to produce a formal
"findings statement" that is supported by the documentation required in the second
reading version. HB521 does not require DHES to engage in costly scientific and
economic research other than to justify its actions on the basis of available validated
research from other sources.

6. The bill is intended by the sponsor and proponents to focus solely on prospective
reviews cf rules that may be considered more stringent than comparable federal
standards or guidelines, with a window provided for review of existing state guidelines
(see assumption #2 above).

Minimal fiscal impact; however, it is not possible to determine the exact amount of
additional workload. However, if there are substantive challenges through the petition
process on rules already in effect between January 1, 1990 and the effective date of this
bill, the impact would create a significant workload increase to the department.

There are language issues in the bill, for example, "comparable federal rules or guidelines"
should be defined to provide guidance in administering this law. Clarification of the
department and local government expectations and responsibilities will make administration
of thig act much less likely to be subject tc litigatiom.

PENDITURES:
Unknown, but counties would have the same documentation and justification requirements as the
State board and DHES. This is likely to impact workload in the counties and cities.

-
. 5 3o/as
< LEWIS, BUDGET DIRECTOR DATE DOUGLAS PRIMARY DATE
Office of Budget and Program Planning
Fiscal Note for
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MINUTES

MONTANA HOUSE OF REPRESENTATIVES
54th LEGISLATURE - REGULAR SESSION

COMMITTEE ON NATURAL RESOURCES

Call to Order: By REP. DICK KNOX, CHAIRMAN, on February 15,
1995, at 3:00 pm. .

ROLL CALL

Members Present:
Rep. Dick Knox, Chairman (R)
Rep. Bill Tash, Vice Chairman (Majority) (R)
Rep. Bob Raney, Vice Chairman (Minority) (D)
Rep. Aubyn A. Curtiss (R)
Rep. Jon.Ellingson (D)
Rep. David Ewer (D)
Rep. Daniel C. Fuchs (R)
Rep. Hal Harper (D)
Rep. Karl Ohs (R)
Rep. Scott J. Orr (R)
Rep. Paul Sliter (R)
Rep. Robert R. Story, Jr. (R)
Rep. Jay Stovall (R)
Rep. Emily Swanson (D)
Rep. Lila V. Taylor (R)
Rep. Cliff Trexler (R)
Rep. Carley Tuss (D)
Rep. Douglas T. Wagner (R)

Members Excused: None
Members Absent: None

Staff Present: Michael Kakuk, Environmental Quality Council
Alyce Rice, Committee Secretary

Please Note: These are summary minutes. Testimony and
discussion are paraphrased and condensed.

Committee Business Summary: -
Hearing: HB 508, HB 489, HB 521, HB 538, HJR 22,
' HJR 24
Executive Action: HB 403 .Tabled
HB 489 Do Pass As Amended
HB 508 Tabled

Tape 1, Side A
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HOUSE NATURAL RESOURCES COMMITTEE
February 15, 1995
Page 5 of 16

from various property owners and blocked it together for use as a
state fairground.

REP. GRADY urged the committee to support HB 489.

REP. DOUG WAGNER, House District 83, Hungry House, distributed
and explained amendments to HB 521. EXHIBIT 4 REP. WAGNER said
the bill was requested by various interest groups who are
regulated by federal programs for clean air, clean water,
radiation control, and solid and hazardous waste. The bill
requires the Board of Health and Environmental Sciences (BHES)
and the Department of Health and Environmental Sciences (DHES)
must justify their actions when adopting rules more stringent
than the corresponding federal requirements for the
aforementioned programs.

Tape 2, Side A

REP. WAGNER said business, industry and the public have a right
to know that the requirements imposed on them make sense and
serve a worthwhile purpose. When t partment or the board
adopts rules that go beyond the min federal requirements it
is required to include a statement summarizing the policy reasons
for that decision. The statement must be published with the
rules so the public has ready access to that information. The
policy statement must include a risk/cost analysis that
identifies the probability of harm to public health or the
environment from limiting the requirement to the minimum federal
standard and how that would be mitigated by stricter state
standards. REP. WAGNER distributed a letter from Rem Kohrt,
DHES, in support of HB 521. EXHIBIT 5

Peggy Trenk, Western Environmental Trade Association, said the
bill does not require the department or the board to conduct
costly risk assessment studies in order to justify rules. The
board or department is required to reference what existing
scientific studies or related. information it is using to identify
the existence of a potential harm and to explain how a more
stringent standard will mitigate it.

David Owen, Montana Chamber of Commerce, supported HB 521.

Andy Skinner, Housing Provider, said HB 521 will standardize the
rules for everyone. Mr. Skinner said he has been working on the
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development of a subdivision for nine years. During those nine
years the county has continually made new rules. The state has
water quality standards that require a depth of six feet to
ground water. Lewis and Clark County adopted a rule for a depth
of ten feet to ground water. The county was asked for a reason
for that rule at a public hearing and the county sanitarian said
that it was decided that ten feet was a good number. The result
of that action is the implementation of sand filters. It costs
the consumer $5,500 a lot to put in a sand filter which the
engineers in the community say has no merit. The cost over the
life of a house for a couple in Helena increases $17,000 over a
30-year loan for a system that puts more nitrates in the water
than the system that is approved by the state. The counties must
be accountable and must justify their rules.

Bruce Gilbert, Stillwater Mining Company, said there are those
that will say that the bill will turn back the clock on
environmental legislation. Nothing could be further from the
truth. The bill represents a common sense approach to the
adoption of regulations which neither seeks an end to state
primacy nor the repeal of sound environmental policy.

The following proponents expressed their support for HB 521:
Gloria Paladichuk, Richland Development

Charles Brookes, Billings Chamber of Commerce

Carl Schweitzer, Montana Contractors Assoclation

Steve Turkilewicz, Montana Automobile Dealers Association

Gail Abercrombile, Montana Petroleum Association

Tammy Johnson, Citizens United for a gealistic Environment
Larry Brown, Agricultural Preservation Association

Don Allen, Montana Wood Products Association

Ken Williams, Montana Power Company

Mike Murphy, Montana Water Resources Association

Stuart Doggett, Montana Manufactured Housing and RV Dealers
Association

Rex Manuel, Cenex Refining Company
Gary Langley, Montana Mining Association
Dexter Busby, Montana Refining Company

Allen Barkley, Columbia Falls Aluminum Company
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John Bloomquist, Montana Stockgrowers Association and Montana
Farm Bureau

Russ Ritter, Washington Corporation

Tape 2, Side B

Steve Kelly, Friends of the Wild Swan, said he didn’t understand
the purpose of the bill even after all the testimony.. Cost/risk
analysis will be a very costly procedure. The rules, as
currently written, require agencies to inform the public about
their procedures, environmental effects, risks, benefits and
costs on each and every project. HB 521 is redundant, costly and
unnecessary.

Bob Robinson, Director, Department of Health and Environmental
Sciences, said HB 521 has some significant consequences on
environmental protection in the state. DHES has been assigned
the responsibility to protect public health and the environment
under the state’s numerous environmental protection laws.
The bill would cause a massive re-analysis of the state’s
existing laws and would require completion by October 1995. The
cost would be significant. The rules could be reprobligated, but
the department would have to prove that the federal standards
are not adequate to protect public health which is an almost
impossible task. Federal standards are adequate to protect
public health at the minimum level. Montanans are entitled to
and deserve better than that. If the Legislature determines that
HB 521 does not require the department to look at all the
existing federal and state laws, the bill could be workable. TIf
the department has to re-analyze all of the existing laws at the
state and federal level, the workload and cost would be
significant. It is not clear if the bill intends to eliminate
fees in existing state rules that are not in federal rules. For
a number of years the Legislature has directed that environmental
protection programs be funded by fees. The department relies
heavily on federal funding. Federal funds would not be available
for re-analysis of all the rules. State funds would be needed to
' implement the bill.

The cost of doing a risk analysis for one contaminant, according
to the EPA, is between $250,000 and $300,000. That would be the
state’s cost of doing a risk analysis to establish a standard for
one metal in the water for which EPA doesn’t have a standard.
The department would have to analyze the state’s drinking water
gstandards for ground water. The federal government doesn’t have
ground water standards. An analysis would have to be done for
each of the contaminants, each of the particulates, and each of
the metals in order to establish a health risk assessment. The
department has procedural requirements for public water supplies
that require back flushing and rechecking of filters for
protection from contamination. That is not required .in the
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federal public water supply standards. The department would have
to do a cost risk analysis to prove that those procedures
protected public health. HB 521 would be costly.

Janet Ellis, Montana Audubon Legislative Fund, said page 2, line
24 of the bill states that unless required by state law, the
board may not adopt a rule that is more stringent than the
corresponding federal regulations that address the same
circumstances. The exemption, "unless required by state law,"
would mean that every rule would go through the legislative rule-
making process because the Legislature doesn’t have to meet the
standards that state agencies are going to have to meet. On page
3, line 9, the bill sets a standard of "achievable under current
technology." That is not how public health standards are
generally set. They are set to protect public health. Standards
are not justified by whether they are achievable under current
technology.

Ted Lange, Northern Plains Resource Council, said the amendments
that extend the proposed laws in HB 521 to the local level, makes
this a major unfunded mandate. The bill is not a good use of
taxpayers’ money and it will cost taxpayers a lot of money.

The following opponents expressed their opposition to HB 521:
Mary Westwood, Montana Sulphur and Chemical Company

Melissa Case, Montanans for a Healthy Future

Debbie Smith, Sierra Club

Bev Barnard, Montanans Against Toxic Burning

Ann Hedges, Montana Environmental Information Center

J. V. Bennett, Montana Public Interest Research Group. Written
testimony. EXHIBIT 6 '

REP. SCOTT ORR asked Mr. Robinson how the department justifies
making standards more stringent than federal standards. Mr.
Robinson said in the case of air quality standards the study was
the basis for justification.

Tape 3, Side A

REP. EMILY SWANSON asked Ms. Tremk who decides that more
stringent standards are needed. Ms. Trenk said the party that is
empowered to adopt the rules makes that decision.

REP: SWANSON asked CHAIRMAN KNOX if He intended to take executive
action on the bill before the fiscal note, which is expected to
be completed by February 18, is received. CHAIRMAN KNOX said
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executive action would not be taken until the committee has the
fiscal note. Mr. RKakuk reminded CHAIRMAN KNOX that February 18
fell on a Saturday. CHAIRMAN KNOX said he understood there were
some fairly significant implications from the expected fiscal
note and was not comfortable acting on a bill of that magnitude
without a fiscal note.

CHAIRMAN RNOX asked Mr. Robinson for a clarification of the
difference between a risk/cost analysis and a risk/cost
assessment. Mr. Robinson said a risk/cost assessment is an
evaluation of what the public health risks are from various
exposures to a contaminant. Someone has to do the scientific
analysis whether it is a bench top study or a population study to

say, for example, that one part per on or two parts per
million represents a health risk. t has to be determined
what the cost of that risk is. For le, it has to be

determined if it is a one-in-a-million risk of cancer for someone
who has been exposed for a lifetime, or if it is a one cancer in
100,000 risk. The risk cost analysis would be an evaluation of
the cost of protecting against that risk.

REP. ORR said an arbitrary decision about nitrates cost the city
of Libby 85 jobs two years ago and two or three hundred good

paying jobs from that point o ec g
developed. The hospital in L y pr 8
because of the loss of high-p ng 1 are
set at 10 parts per million for th a 20
parts per million for adults that in ng a
lot of water. A baby would have t er ng
the day. He asked Mr. Robinson why the de tment couldn’t
assume that a baby isn’t going to drink a lon of water a day
out of a creek, so therefore the nitrate 1 1ls could easily be
at 100 parts per million which is se. Mr. inson
said he didn’t think nondegradati ing to d th the
mine in Libby because that issue rior to
nondegradation law being passed. on defer the

question to Dr. Abe Horpestad, DHES, Water Quality Division.

REP. ORR asked Dr. Horpestad how much water he would have to

ingest per day at 20 parts per million to a hea problem.
Dr. Horpestad said to have a risk problem ould h to ingest
two quarts. EPA has various branches and ous re ations and

requirements. The state has to adopt ten parts per million for
nitrates as a standard. There are no state standards in surface
water quality that are more stringent than the federal
requirements. Drinking water has a different set of standards
that applies to water from a tap and takes into account the
feasibility and the cost of treatment. It is wrong to assume
there is no risk associated with drinking water that meets
drinking water standards. There are no federal standards for
nondegradation except for policies and a method for implementing
them. The reason there is a trigger value of 2.5 parts per
million for nitrates in ground water is because the department is
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attempting to comply with the state law that says the quality of
high quality water shall be protected.

Tape 3, Side B

REP. R said he wanted to propose an amendment to the bill to
put 1 appropriation in to help the department review the
rule .it has been directed to do, so the tramsmittal

deadline wouldn’t have to be met.

REP. DAVID EWER, House District 53, Helena, said HB 532 deals
with water quality statutes and provides citizens the right to
take private action to compel compliance with water quality
statutes. The bill would empower Montanans to commence a civil
action on their own behalf against a person, alleging a violation
of a provision of section 75-5-636, MCA, The district court has
jurisdiction to enforce the effluent standard, order, permit,
rule, or provision. An aggrieved party could commence a civil
action against DHES or the board, alleging a failure of the
department or board to perform an act or duty required under the
that section of law. The district court has jurisdiction to
compel the department or board to perform the act or duty.

Debbie Smith, Sierra Club, said a person must have an interest
that is adversely affected before he can commence civil action.
The bill allows citizens to sue in state court for documented
permit violations. It opens up the judicial branch of government
to actions where the executive branch of government has dropped
the ball. HB 538 is not a radical bill. Ms. Smith urged the
committee to pass the bill.

Jim Jensen, Environmental Information Center, said opponents will
probably say there will be a potential for frivolous suits under
the provisions of the bill. There has not been one frivolous
citizen-initiated suit brought to enforce an environmental law in
the State of Montana. There is a rule in the Montana Rules of
Civil Procedures that allows judges to sanction attorneys who
represent clients in frivolous actions. HB 538 is another tool
that would help keep the state’s water clean.

Ted Lange, Northern Plains Resource Council, supported HB 538.

Tape 4, Side A
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Enacted, April 15, 1995

Reporter
1995 Mt. ALS 497; 1995 Mt. Ch. 497; 1995 Mt. SB 331

MONTANA LEGISLATIVE SERVICE > MONTANA 54TH LEGISLATIVE SESSION (1995) > CHAPTER 497 >
SENATE BILL 331

Notice

> [A> UPPERCASE TEXT WITHIN THESE SYMBOLS IS ADDED <A]
[D> Text within these symbols is deleted <D]

Synopsis

AN ACT GENERALLY REVISING THE MONTANA WATER QUALITY ACT; ESTABLISHING WATER QUALITY
STANDARDS; REQUIRING THAT TREATMENT STANDARDS BE ECONOMICALLY, ENVIRONMENTALLY, AND
TECHNOLOGICALLY FEASIBLE; AMENDING SECTIONS 75-5-103, 75-5-106, 75-56-301, 75-5-302, 75-5-304, 75-
5-305, 75-5-401, 75-5-403, 75-5-605, 75-5-614, 75-5-631, 75-5-636, AND 75-6-712, MCA; AND PROVIDING AN
IMMEDIATE EFFECTIVE DATE.

Text

WHEREAS, experience with implementation and enforcement of the Montana water quality statutes has revealed
deficiencies in the statutes that have led to inefficiency and unfairness in administration and enforcement of the

statutes; and
WHEREAS, those deficiencies can be addressed by selective amendment of the statutes.

STATEMENT OF INTENT

A statement of intent is required to provide guidance to the board of health and environmental sciences regarding
rulemaking. The legislature confirms the policy of this state, as reflected in 75-5-707. It is concerned that
implementation of the water quality laws has in the past been too dependent on assumptions and conjecture
springing from experiences and circumstances from other states and has not been sufficiently based on the

conditions and needs of our state. The legislature intends that, in promulgating rules under this bill, the board of
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health and environmental sciences should seriously consider the impact of proposed rules and that the rules should
be adopted only on the basis of sound, scientific justification and never on the basis of projections or conjecture.
The legislature is specifically concerned that water quality criteria must reflect concentrations that can be reliably
measured, or the rules will, as a practical matter, be unenforceable. [Section 1], providing conditions for adoption of
standards more stringent than federal standards, is not intended to prohibit the adoption of ground water quality

standards.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Standards more stringent than federal standards. (1) In adopting rules to implement this chapter, the
board may adopt rules that are more stringent than corresponding draft or final federal regulations, guidelines, or
criteria if the board makes written findings, based on sound scientific or technical evidence in the record, which
state that rules that are more stringent than corresponding federal regulations, guidelines, or criteria are necessary

to protect the public health, beneficial use of water, or the environment of the state.

(2) The board's written findings must be accompanied by a board opinion referring to and evaluating the public
health and environmental information and studies contained in the record that forms the basis for the board's

conclusion.

Section 2. Site-specific standards of water quality for aquatic life. (1) Notwithstanding any other provisions of this
chapter and except as provided in subsection (2), the board, upon application by a permit applicant, permittee, or
person potentially liable under any state or federal environmental remediation statute, shall adopt site-specific
standards of water quality for aquatic life, both acute and chronic, as the standards of water quality required under
75-5-301(2) and (3). The site-specific standards of water quality must be developed in accordance with the

procedures set forth in draft or final federal regulations, guidelines, or criteria.

(2) If the department, based upon its review of an application submitted under subsection (1) and sound scientific,
technical, and available site-specific evidence, determines that the development of site-specific criteria in
accordance with draft or final federal regulations, guidelines, or criteria would not be protective of beneficial uses,
the department, within 90 days of the submission of an application under subsection (1), shall notify the applicant in
writing of its determination and of all additional procedures that the applicant is required to comply with in the
development of site-specific standards of water quality under this section. |If there is a dispute between the
department and the applicant as to the additional procedures, the board shall, on the request of the department or
the applicant, hear and determine the dispute. The board's decision must be based on sound scientific, technical,

and available site-specific evidence.

Section 3. Section 75-5-103, MCA, is amended to read:

*75-5-103. Definitions. Unless the context requires otherwise, in this chapter, the following definitions apply:
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(1) "Board" means the board of health and environmental sciences provided for in 2-75-2704.

(2) "Contamination" means impairment of the quality of state waters by sewage, industrial wastes, or other wastes,

creating a hazard to human health.
(3) "Council" means the water pollution control advisory council provided for in 2-75-2707.

(4) "Degradation" means a change in water quality that lowers the quality of high-quality waters for a parameter.

The term does not include those changes in water quality determined to be nonsignificant pursuant to 75-5-

307(5)(c).

(5) "Department" means the department of health and environmental sciences provided for in Title 2, chapter 15,
part 21.

(6) "Disposal system" means a system for disposing of sewage, industrial, or other wastes and includes sewage

systems and treatment works.

(7) "Effluent standard" means a restriction or prohibition on quantities, rates, and concentrations of chemical,

physical, biological, and other constituents [D> which <D] [A> THAT <A] are discharged into state waters.

(8) "Existing uses" means those uses actually attained in state waters on or after July 1, 1971, whether or not those

uses are included in the water quality standards.

(9) "High-quality waters" means state waters whose quality for a parameter is better than standards established
pursuant to 75-5-307. All waters are high-quality water unless classified by the board within a classification for
waters that are not suitable for human consumption or not suitable for growth and propagation of fish and

associated aquatic life.

(10) "Industrial waste" means a waste substance from the process of business or industry or from the development

of any natural resource, together with any sewage that may be present.

(11) "Interested person” means a person who has submitted oral or written comments on the department's
preliminary decision regarding degradation of state waters [D> , <D] pursuant to 75-5-303. The term includes a

person who has requested authorization to degrade high-quality waters.

(12) "Local department of health" means the staff, including health officers, employed by a county, city, city-county,

or district board of health.

[A> (13) "METAL PARAMETERS" INCLUDES BUT IS NOT LIMITED TO ALUMINUM, ANTIMONY, ARSENIC,
BERYLLIUM, BARIUM, CADMIUM, CHROMIUM, COPPER, FLUORIDE, IRON, LEAD, MANGANESE, MERCURY,
NICKEL, SELENIUM, SILVER, THALLIUM, AND ZINC. <A]
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[D> (13) <D] [A> (14) <A] "Mixing zone" means an area established in a permit or final decision on nondegradation
issued by the department where water quality standards may be exceeded, subject to conditions that are imposed

by the department and that are consistent with the rules adopted by the board.

[D> (14) <D] [A> (15) <A] "Other wastes" means garbage, municipal refuse, decayed wood, sawdust, shavings,
bark, lime, sand, ashes, offal, night soil, oil, grease, tar, heat, chemicals, dead animals, sediment, wrecked or

discarded equipment, radioactive materials, solid waste, and all other substances that may pollute state waters.

[D> (15) <D] [A> (16) <A] "Owner or operator” means a person who owns, leases, operates, controls, or supervises

a point source.

[D> (16) <D] [A> (17) <A] "Parameter" means a physical, biological, or chemical property of state water when a

value of that property affects the quality of the state water.

[D> (17) <D] [A> (18) <A] "Person" means the state, [D> a <D] political subdivision of the state, institution, firm,

corporation, partnership, individual, or other entity and includes persons resident in Canada.

[D> (18) <D] [A> (19) <A] "Point source" means a discernible, confined, and discrete conveyance, including but not
limited to any pipe, ditch, channel, tunnel, conduit, well, discrete fissure, container, rolling stock, or vessel or other

floating craft, from which pollutants are or may be discharged.

[D> (19) <D] [A> (20) <A] "Pollution” means contamination or other alteration of the physical, chemical, or biological
properties of state waters which exceeds that permitted by Montana water quality standards, including but not
limited to standards relating to change in temperature, taste, color, turbidity, or odor [D> ; <D] [A> , <A] or the
discharge, seepage, drainage, infiltration, or flow of liquid, gaseous, solid, radioactive, or other substance into state
water [D> which <D] [A> THAT <A] will or is likely to create a nuisance or render the waters harmful, detrimental, or
injurious to public health, recreation, safety, [A> OR <A] welfare, [A> TO <A] livestock, [A> OR TO <A] wild animals,
birds, fish, or other wildlife. A discharge, seepage, drainage, infiltration or flow [D> which <D] [A> THAT <A] is
authorized under the pollution discharge permit rules of the board is not pollution under this chapter. Activities
conducted under the conditions imposed by the department in short-term authorizations pursuant to 75-5-308 are

not considered pollution under this chapter.

[D> (20) <D] [A> (21) <A] "Sewage" means water-carried waste products from residences, public buildings,
institutions, or other buildings, including discharge from human beings or animals, together with ground water

infiltration and surface water present.

[D> (21) <D] [A> (22) <A] "Sewage system" means a device for collecting or conducting sewage, industrial wastes,

or other wastes to an ultimate disposal point.

[D> (22) <D] [A> (23) <A] "Standard of performance” means a standard adopted by the board for the control of the
discharge of pollutants [D> which <D} [A> THAT <A] reflects the greatest degree of effluent reduction achievable
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through application of the best available demonstrated control technology, processes, operating methods, or other

alternatives, including, [D> where <D] [A> WHEN <A] practicable, a standard permitting no discharge of pollutants.

[D> (23) <D] [A> (24) <A] [A> (A) <A] "State waters" means a body of water, irrigation system, or drainage system,

either surface or underground [D> ; however, this subsection <D] [A> . <A]
[A> (B) THE TERM <A] does not apply to [A> : <A]

[A> () PONDS OR LAGOONS USED SOLELY FOR TREATING, TRANSPORTING, OR IMPOUNDING
POLLUTANTS; OR <A]

[A> (I1) <A] irrigation waters [A> OR LAND APPLICATION DISPOSAL WATERS <A] [D> where <D] [A> WHEN <A]
the waters are used up within the irrigation [A> OR LAND APPLICATION DISPOSAL <A] system and the waters

are not returned to [D> any other <D] state waters.

[D> (24) <D] [A> (25) <A] "Treatment works" means works, including sewage lagoons, installed for treating or

holding sewage, industrial wastes, or other wastes.

[D> (25) <D] [A> (26) <A] "Water quality protection practices" means those activities, prohibitions, maintenance
procedures, or other management practices applied to point and nonpoint sources designed to protect, maintain,
and improve the quality of state waters. Water quality protection practices include but are not limited to treatment
requirements, standards of performance, effluent standards, and operating procedures and practices to control site

runoff, spillage or leaks, sludge or water disposal, or drainage from material storage.

[D> (26) <D] [A> (27) <A] "Water well" means an excavation that is drilled, cored, bored, washed, driven, dug,
jetted, or otherwise constructed and intended for the location, diversion, artificial recharge, or acquisition of ground

water."

Section 4. Section 75-5-106, MCA, is amended to read:

"75-5-106. Interagency cooperation -- enforcement authorization. (1) The council, board, and department may
require the use of records of all state agencies and may seek the assistance of [D> such <D] [A> THE <A]
agencies. [A> WHEN THE DEPARTMENT'S REVIEW OF A PERMIT APPLICATION SUBMITTED UNDER
ANOTHER CHAPTER OR TITLE IS REQUIRED OR REQUESTED, THE DEPARTMENT SHALL COORDINATE
THE REVIEW UNDER THIS CHAPTER WITH THE REVIEW CONDUCTED BY THE AGENCY OR UNIT UNDER
THE OTHER CHAPTER, FOLLOWING THE TIME SCHEDULE FOR THAT REVIEW. <A] State, county, and
municipal officers and employees, including sanitarians and other employees of local departments of health, shall
cooperate with the council, board, and department in furthering the purposes of this chapter, so far as is practicable

and consistent with their other duties.

(2) The department may authorize a local water quality district established according to the provisions of Title 7,

chapter 13, part 45, to enforce the provisions of this chapter and rules adopted under this chapter on a case-by-
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case basis. If a local water quality district requests the authorization, the local water quality district shall present
appropriate documentation to the department that a person is violating permit requirements established by the
department or may be causing pollution, as defined in 75-5-703, of state waters or placing or causing to be placed
wastes in a location where they are likely to cause pollution of state waters. The board may adopt rules regarding

the granting of enforcement authority to local water quality districts.”

Section 5. Section 75-5-301, MCA, is amended to read:

"75-5-301. Classification and standards for state waters. Consistent with the provisions of [D> 75-5-302 through
75-5-307 and <D] 80-15-207 [A> AND THIS CHAPTER <A] , the board shall:

(1) establish [D> and modify <D] the classification of all [A> STATE <A] waters in accordance with their present and
future most beneficial uses [A> , CREATING AN APPROPRIATE CLASSIFICATION FOR STREAMS THAT, DUE
TO SPORADIC FLOW, DO NOT SUPPORT AN AQUATIC ECOSYSTEM THAT INCLUDES SALMONID OR
NONSALMONID FISH <A] ;

(2) [A> (A) <A] formulate [A> AND ADOPT <A] standards of water [D> purity and classification of water according to
its most beneficial uses, giving consideration to the economics of waste treatment and prevention <DJ [A>
QUALITY, GIVING CONSIDERATION TO THE ECONOMICS OF WASTE TREATMENT AND PREVENTION. <A]

[A> (B) STANDARDS ADOPTED BY THE BOARD MUST MEET THE FOLLOWING REQUIREMENTS: <A]

[A> () FOR CARCINOGENS, THE WATER QUALITY STANDARD FOR PROTECTION OF HUMAN HEALTH
MUST BE THE VALUE ASSOCIATED WITH AN EXCESS LIFETIME CANCER RISK LEVEL, ASSUMING
CONTINUOUS LIFETIME EXPOSURE, NOT TO EXCEED 1 X 10!SP!-3ISP! IN THE CASE OF ARSENIC AND 1 X
10!SP!-5!SP! FOR OTHER CARCINOGENS. HOWEVER, IF A STANDARD ESTABLISHED AT A RISK LEVEL OF
1 X 10!SP!-3!SP! FOR ARSENIC OR 1 X 10!SP!-5!SP! FOR OTHER CARCINOGENS VIOLATES THE MAXIMUM
CONTAMINANT LEVEL OBTAINED FROM 40 CFR, PART 141, THEN THE MAXIMUM CONTAMINANT LEVEL
MUST BE ADOPTED AS THE STANDARD FOR THAT CARCINOGEN. <A]

[A> (Il) STANDARDS FOR THE PROTECTION OF AQUATIC LIFE DO NOT APPLY TO GROUND WATER <A]
[D> ; <D] [A> . <A]

(3) review, from time to time at intervals of not more than 3 years [A> AND <A] , [A> TO THE EXTENT
PERMITTED BY THIS CHAPTER, REVISE <A] established classifications of waters and [A> ADOPTED <A]
standards of water [D> purity and classification <D] [A> QUALITY <A] ;

(4) adopt rules governing the granting of mixing zones, requiring that mixing zones granted by the department be

specifically identified [D> , <D] and requiring that mixing zones have:

(a) the smallest practicable size;
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(b) a minimum practicable effect on water uses; and

(c) definable boundaries;

(5) adopt rules implementing the nondegradation policy established in 75-5-303, including but not limited to rules
that:

(a) provide a procedure for department review and authorization of degradation;
(b) establish criteria for the following:
(i) determining important economic or social development; and

(i) weighing the social and economic importance to the public of allowing the proposed project against the cost to

society associated with a loss of water quality; [D> and <D]

(c) establish criteria for determining whether a proposed activity or class of activities will result in nonsignificant
changes in water quality for any parameter in order that those activities are not required to undergo review under

75-5-303(3). These criteria must be established in a manner that generally:

(i) equates significance with the potential for harm to human heaith or the environment;
(ii) considers both the quantity and the strength of the pollutant;

(i) considers the length of time the degradation will occur; [D> and <D]

(iv) considers the character of the pollutant so that greater significance is associated with carcinogens and toxins
that bioaccumulate or biomagnify and lesser significance is associated with substances that are less harmful or less
persistent [A> . <A}

[A> (D) PROVIDE THAT CHANGES OF NITRATE IN GROUND WATER ARE NONSIGNIFICANT IF THE
DISCHARGE WILL NOT CAUSE DEGRADATION OF SURFACE WATER AND THE PREDICTED
CONCENTRATION OF NITRATE AT THE BOUNDARY OF THE GROUND WATER MIXING ZONE DOES NOT
EXCEED: <A]

[A> (1) 7.5 MILLIGRAMS PER LITER FOR NITRATE SOURCES OTHER THAN DOMESTIC SEWAGE; <A]

[A> () 5.0 MILLIGRAMS PER LITER FOR DOMESTIC SEWAGE EFFLUENT DISCHARGED FROM A
CONVENTIONAL SEPTIC SYSTEM; <A]

[A> (Il) 7.5 MILLIGRAMS PER LITER FOR DOMESTIC SEWAGE EFFLUENT DISCHARGED FROM A SEPTIC
SYSTEM USING LEVEL TWO TREATMENT, WHICH MUST BE DEFINED IN THE RULES; OR <A]
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[A> (IV) 7.5 MILLIGRAMS PER LITER FOR DOMESTIC SEWAGE EFFLUENT DISCHARGED FROM A
CONVENTIONAL SEPTIC SYSTEM IN AREAS WHERE THE GROUND WATER NITRATE LEVEL EXCEEDS 5.0
MILLIGRAMS PER LITER PRIMARILY FROM SOURCES OTHER THAN HUMAN WASTE <A] .

(6) to the extent practicable, ensure that the rules adopted under subsection (5) establish objective and quantifiable
criteria for various parameters. These criteria must, to the extent practicable, constitute guidelines for granting or
denying applications for authorization to degrade high-quality waters under the policy established in 75-5-303(2)
and (3).

(7) adopt rules to implement this section.”

Section 6. Section 75-5-302, MCA, is amended to read:

" 75-5.302. Revised classifications not to lower water quality standards -- exception. In revising classifications or
standards or in adopting new classifications or standards, the board may not so formulate standards of water [D>
purity <D] [A> QUALITY <A] or classify [D> any <D] state water as to lower [D> any <D] [A> THE <A] water quality
standard applicable to [D> any <D] state water below the level applicable under the classifications and standards
adopted except upon a finding that a particular state water has been classified under a standard or classification of
water quality that is higher than the actual water quality that existed at the time of classification and only if the action
is taken pursuant to 75-5-307. [A> WHEN THE BOARD OR DEPARTMENT IS PRESENTED WITH FACTS
INDICATING THAT A BODY OF WATER IS MISCLASSIFIED, THE BOARD SHALL, WITHIN 90 DAYS, INITIATE
RULEMAKING TO CORRECT THE MISCLASSIFICATION. <A] "

Section 7. Section 75-5-304, MCA, is amended to read:

" 75-5-304. Adoption of standards -- pretreatment, effluent, performance. [A> (1) <A] The board shall [A> : <A]

[A> (A) <A] adopt pretreatment standards for wastewater discharged into a municipal disposal system [D> , <D] [A>
s <A]

[A> (B) <A] adopt effluent standards as defined in 75-5-703[D> , <D] [A> ; <A]
[A> (C) <A] adopt toxic effluent standards and prohibitions [D> , <D] [A> ; <A] and
[A> (D) <A] establish standards of performance for new point source discharges.

[A> (2) IN TAKING ACTION UNDER SUBSECTION (1), THE BOARD SHALL ENSURE THAT THE STANDARDS
ARE COST-EFFECTIVE AND ECONOMICALLY, ENVIRONMENTALLY, AND TECHNOLOGICALLY FEASIBLE.
<A] "

Section 8. Section 75-5-305, MCA, is amended to read:
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" 75-5-305. Adoption of requirements for treatment of wastes -- variance

procedure -- appeals. (1) The board may establish minimum requirements for

the treatment of wastes. [A> FOR CASES IN WHICH THE FEDERAL GOVERNMENT HAS

ADOPTED TECHNOLOGY-BASED TREATMENT REQUIREMENTS FOR A PARTICULAR INDUSTRY OR
ACTIVITY IN 40 CFR, CHAPTER |, SUBCHAPTER N, THE BOARD SHALL ADOPT THOSE
REQUIREMENTS BY REFERENCE. TO THE EXTENT THAT THE FEDERAL GOVERNMENT HAS NOT
ADOPTED MINIMUM TREATMENT REQUIREMENTS FOR A PARTICULAR INDUSTRY OR ACTIVITY,
THE BOARD MAY DO SO, THROUGH RULEMAKING, FOR PARAMETERS LIKELY TO AFFECT
BENEFICIAL USES, ENSURING THAT THE REQUIREMENTS ARE COST-EFFECTIVE AND
ECONOMICALLY, ENVIRONMENTALLY, AND TECHNOLOGICALLY FEASIBLE. EXCEPT FOR THE
TECHNOLOGY-BASED TREATMENT REQUIREMENTS SET FORTH IN 40 CFR, CHAPTER |,
SUBCHAPTER N, MINIMUM TREATMENT MAY NOT BE REQUIRED TO ADDRESS THE DISCHARGE
OF A PARAMETER WHEN THE DISCHARGE IS CONSIDERED NONSIGNIFICANT UNDER RULES

ADOPTED PURSUANT TO 75-5-301. <A]

(2) The board shall establish minimum requirements for the control and disposal of sewage from private and public

buildings, including standards and procedures for variances from the requirements.

(3) An applicant for a variance from minimum requirements adopted by a local board of health pursuant to 50-2-
116¢7)(i) may appeal the local board of health's final decision to the department by submitting a written request for a
hearing within 30 days after the decision. The written request must describe the activity for which the variance is
requested, include copies of all documents submitted to the local board of health in support of the variance, and

specify the reasons for the appeal of the local board of health's final decision.

(4) The department shall conduct a hearing on the request pursuant to Title 2, chapter 4, part 6. Within 30 days
after the hearing, the department shall grant, conditionally grant, or deny the variance. The department shall base

its decision on the board's standards for a variance.

(5) A decision of the department pursuant to subsection (4) is appealable to district court under the provisions of
Title 2, chapter 4, part 7."

Section 9. Section 75-5-401, MCA, is amended to read:

"75-5-401. Board rules for permits. (1) The board shall adopt rules:

(a) governing application for permits to discharge sewage, industrial wastes, or other wastes into state waters,
including rules requiring the filing of plans and specifications relating to the construction, modification, or operation

of disposal systems;
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(b) governing the issuance, denial, modification, or revocation of permits. [A> THE BOARD MAY NOT REQUIRE A
PERMIT FOR A WATER CONVEYANCE STRUCTURE OR FOR A NATURAL SPRING IF THE WATER
DISCHARGED TO STATE WATERS DOES NOT CONTAIN INDUSTRIAL WASTE, SEWAGE, OR OTHER
WASTES. DISCHARGE TO SURFACE WATER OF GROUND WATER THAT IS NOT ALTERED FROM ITS
AMBIENT QUALITY DOES NOT CONSTITUTE A DISCHARGE REQUIRING A PERMIT UNDER THIS PART AND
IS NOT DEGRADATION IF: <A]

[A> () THE DISCHARGE DOES NOT CONTAIN INDUSTRIAL WASTE, SEWAGE, OR OTHER WASTES; <A]

[A> (Il) THE WATER DISCHARGED DOES NOT CAUSE THE RECEIVING WATERS TO EXCEED APPLICABLE
STANDARDS FOR ANY PARAMETERS; AND <A]

[A> (Ill) TO THE EXTENT THAT THE RECEIVING WATERS IN THEIR AMBIENT STATE EXCEED STANDARDS
FOR ANY PARAMETERS, THE DISCHARGE DOES NOT INCREASE THE CONCENTRATION OF THE
PARAMETERS. <A]

(2) The rules [D> shall <D] [A> MUST <A] allow the issuance or continuance of a permit only if the department finds
that operation consistent with the limitations of the permit will not resuit in pollution of any state waters, except that
the rules may allow the issuance of a temporary permit under which pollution may result if the department [D>
insures <D] [A> ENSURES <A] that [D> such <D] [A> THE <A] permit contains a compliance schedule designed to

meet all applicable effluent standards and water quality standards in the shortest reasonable period of time.

(3) The rules shall provide that the department may revoke a permit if the department finds that the holder of the
permit has violated its terms, unless the department also finds that the violation was accidental and unforeseeable
and that the holder of the permit corrected the condition resulting in the violation as soon as was reasonably

possible.

(4) The board may adopt rules governing reclamation of sites disturbed by construction, modification, or operation
of disposal systems for which a bond is voluntarily fited by a permittee pursuant to 75-5-405, including rules for the
establishment of criteria and procedures governing release of the bond or other surety and release of portions of a

bond or other surety."

Section 10. Section 75-5-403, MCA, is amended to read:

" 75-5-403. Denial or modification of permit [A> -- TIME FOR REVIEW OF PERMIT APPLICATION <A] . (1) [A>
THE DEPARTMENT SHALL REVIEW FOR COMPLETENESS ALL APPLICATIONS FOR NEW PERMITS WITHIN
60 DAYS OF THE RECEIPT OF THE INITIAL APPLICATION AND WITHIN 30 DAYS OF RECEIPT OF
RESPONSES TO NOTICES OF DEFICIENCIES. THE INITIAL COMPLETENESS NOTICE MUST NOTE ALL
MAJOR DEFICIENCY ISSUES, BASED ON THE INFORMATION SUBMITTED. THE DEPARTMENT AND THE
APPLICANT MAY EXTEND THESE TIMEFRAMES, BY MUTUAL AGREEMENT, BY NOT MORE THAN 75 DAYS.
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AN APPLICATION IS CONSIDERED COMPLETE UNLESS THE APPLICANT IS NOTIFIED OF A DEFICIENCY
WITHIN THE APPROPRIATE REVIEW PERIOD. <A]

[A> (2) <A] If the department denies an application for a permit or modifies a permit, the department shall give
written notice of its action to the applicant or holder and [D> he <D] [A> THE APPLICANT OR HOLDER <A] may
request a hearing before the board, in the manner stated in 75-5-6177, for the purpose of petitioning the board to
reverse or modify the action of the department. [D> Such <D] [A> THE <A] hearing [D> shall <D] [A> MUST <A] be
held within 30 days after receipt of written request. After the hearing, the board shall affirm, modify, or reverse the
action of the department. If the holder does not request a hearing before the board, modification of a permit [D>
shall be <D] [A> IS <A] effective 30 days after receipt of notice by the holder unless the department specifies a later
date. If the holder does request a hearing before the board, [D> no <D] [A> AN <A] order modifying [D> his <D] [A>
THE <A] permit [D> shall be <D] [A> IS NOT <A] effective until 20 days after [D> he has received <D} [A> RECEIPT
OF <A] notice of the action of the board.

[D> (2) This section does not apply to any modification made in permit conditions at the time of reissuance, but only

to those modifications made in existing permits during their terms. <D] "

Section 11. Section 75-5-605, MCA, is amended to read:

" 75-5-605. Prohibited activity. (1) It is unlawful to:

(a) cause pollution as defined in 75-5-103 of any state waters or to place or cause to be placed any wastes [A>
WHERE THEY WILL <A] [D> in a location where they are likely to <D] cause pollution of any state waters [D> ; <D]
[A> . ANY PLACEMENT OF MATERIALS THAT IS AUTHORIZED BY A PERMIT ISSUED BY ANY STATE OR
FEDERAL AGENCY IS NOT A PLACEMENT OF WASTES WITHIN THE PROHIBITION OF THIS SUBSECTION
IF THE AGENCY'S PERMITTING AUTHORITY INCLUDES PROVISIONS FOR REVIEW OF THE PLACEMENT
OF MATERIALS TO ENSURE THAT IT WILL NOT CAUSE POLLUTION OF STATE WATERS. <A]

(b) violate any provision set forth in a permit or stipulation, including but not limited to limitations and conditions

contained in the permit;

(c) site and construct a sewage lagoon less than 500 feet from an existing water well;

(d) cause degradation of state waters without authorization pursuant to 75-5-305,

(e) violate any order issued pursuant to this chapter; or

(f) violate any provision of this chapter.

(2) It is unlawful to carry on any of the following activities without a current permit from the department:

(a) construct, modify, or operate a disposal system [D> which <D] [A> THAT <A] discharges into any state waters;
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(b) construct or use any outlet for the discharge of sewage, industrial wastes, or other wastes into any state waters;

or

(c) discharge sewage, industrial wastes, or other wastes into any state waters."

Section 12. Section 75-5-614, MCA, is amended to read:

" 75-5-614. Injunctions authorized. (1) The department is authorized to commence a civil action seeking appropriate
relief, including a permanent or temporary injunction, for a violation [D> which <D] [A> THAT <A] would be subject
to a compliance order under 75-5-673. An action under this subsection may be commenced in the district court of
[D> the county in which the defendant is located or resides or is doing business or any <D] [A> THE <A] county
where a violation occurs or is threatened [D> if the defendant cannot be located in Montana <D] , and the court [D>

shall have <D] [A> HAS <A] jurisdiction to restrain the violation and to require compliance.

(2) The department may bring an action for an injunction against the continuation of an alleged violation of the
terms or conditions of a permit issued by the department or any rule or effluent standard promulgated under this
chapter or against a person who fails to comply with an emergency order issued by the department under 75-5-627
or a final order of the board. The court to which the department applies for an injunction may issue a temporary
injunction if it finds that there is reasonable cause to believe that the allegations of the department are true, and it

may issue a temporary restraining order pending action on the temporary injunction.”

Section 13. Section 75-5-6371, MCA, is amended to read:

" 75-5-631. Civil penalties -- injunctions not barred. (1) A person who violates this chapter or a rule, permit, effluent
standard, or order issued under the provisions of this chapter [D> shall be <D] [A> IS <A] subject to a civil penalty

not to exceed $ 25,000. Each day of violation constitutes a separate violation.

(2) Action under this section does not bar enforcement of this chapter or of rules or orders issued under it by

injunction or other appropriate remedy.
(3) The department shall institute and maintain [D> any <D] enforcement proceedings in the name of the state.

(4) [D> When <D] [A> IN AN ACTION <A] seeking penalties under this section, the department shall take into
account the following factors in determining an appropriate settlement, if any, subsequent to the filing of a

complaint:
(a) the nature, circumstances, extent, and gravity of the violation; and

(b) with respect to the violator, [D> his <D] [A> THE VIOLATOR'S <A] ability to pay [D> , any <D] [A> AND <A] prior
history of [D> such <D] violations, the economic benefit or savings, if any, to the violator resulting from the violator's
action, [A> AMOUNTS VOLUNTARILY EXPENDED BY THE VIOLATOR TO ADDRESS OR MITIGATE THE
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VIOLATION OR IMPACTS OF THE VIOLATION TO WATERS OF THE STATE, <A] and [D> any <D] other matters

as justice may require."

Section 14. Section 75-5-636, MCA, is amended to read:

" 75-5-636. Action by other parties. A person, association, corporation, or agency of the state or federal government
may apply to the department protesting a violation of this chapter. The department shall make an investigation and
make a written report to the person, association, corporation, or agency [D> which <D] [A> THAT <A] made the
protest. If a violation is established by the investigation of the department, appropriate enforcement action [D> shall
<D] [A> MUST <A] be taken. [A> IF THE INVESTIGATION PROVES THE PROTEST TO HAVE BEEN WITHOUT
REASONABLE CAUSE, THE DEPARTMENT MAY SEEK RECOVERY OF INVESTIGATIVE COSTS FROM THE
PERSON WHO MADE THE APPLICATION. <A]"

Section 15. Section 75-6-112, MCA, is amended to read:

" 75-6-712. Prohibited acts. A person may not:

(1) discharge sewage, drainage, industrial waste, or other wastes that will cause pollution of state waters used by a

person for domestic use or as a source for a public water supply system or water or ice company;

(2) discharge sewage, drainage, industrial waste, or other waste into any state waters or on the banks of any state
waters or into any abandoned or operating water well unless the sewage, drainage, industrial waste, or other waste

is treated as prescribed by the board;

(3) build or operate any railroad, logging road, logging camp, or electric or manufacturing plant of any kind on any

watershed of a public water supply system unless:
(a) the water supply is protected from pollution by sanitary precautions prescribed by the board; and

(b) a permit has been issued by the department after approval of detailed plans and specifications for sanitary

precautions;

(4) commence construction, alteration, or extension of any system of water supply, water distribution, sewer,
drainage, wastewater, or sewage disposal before [D> he <D] [A> THE PERSON <A] submits to the department
necessary maps, plans, and specifications for its review and the department approves those maps, plans, and
specifications [D> ; <D] [A> . HOWEVER, ANY FACILITY REVIEWED BY THE DEPARTMENT UNDER TITLE 75,
CHAPTER 5, IS NOT SUBJECT TO THE PROVISIONS OF THIS SECTION. <A]

(5) operate or maintain any public water supply system [D> which <D] [A> THAT <A] exceeds a maximum
contaminant level established by the board unless [D> he <D] [A> THE PERSON <A] has been granted or has an

application pending for a variance or exemption pursuant to this part;
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(6) violate any provision of this part or [A> A <A] rule adopted under this part; or

(7) violate any condition or requirement of an approval issued pursuant to this part."

Section 16. Codification instruction. [Sections 1 and 2] are intended to be codified as an integral part of Title 75,

chapter 5, part 3, and the provisions of Title 75, chapter 5, part 3, apply to [sections 1 and 2].
Section 17. Saving clause. [This act] does not apply to civil or administrative actions commenced prior to [the
effective date of this act] or to claims made in those actions, except that compliance plans resulting from those

actions must reflect changes made by [this act].

Section 18. Effective date. [This act] is effective on passage and approval.

History

Approved April 15, 1995

Sponsor

Beck
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1 SENATE 7 BILL NO
9 CED BY b~ .
3 o \ RJ«Z'QW\
4 ABI P :"ANACTG LY G THE MONTANA WATER ACT;
5 EST WATER ST Ds; IRING THAT RULES OR RDS
g ECONOMICALLY AND Gl D AMENDING SECTIONS 75-5-103, 75-5-1
7  75-5-201,75-5-301, 2, 5-5-305, 75-5-306, 75-5-401,75-5-403, 5-605,7
g 75 7 5-631 5-§ 75-6-112, MCA."
9 INOS_
10 WHEREAS, experience with implementation and enforcement of the a quality statutes
1 has revealed deficiencies in the statutes that have led to inefficiency and unfairness in administration and
12 enforcement of the statutes; and
13 WHEREAS, those deficiencies can be addressed by selective amendment of the statutes.
14
15 STATEMENT OF INTENT
16 A statement of intent is required to provide guidance to the board of health and environmental
17  sciences regarding rulemaking. The legislature confirms the policy of this state, as reflected in 75-5-107.
18 It is concerned that implementation of the water quality laws has in the past been too dependent on
19  assumptions and conjecture springing from experiences and circumstances from other states and has not
20 been sufficiently based on the conditions and needs of our state. The legislature intends that, in
21 promulgating rules under this bilt, the board of health and environmental sciences should seriously consider
22 the impact of proposed rules and that the rules shouid be adopted only on the basis of sound, scientific
23 justification and never on the basis of projections or conjecture. The legislature is specifically concerned
24  that water quality criteria must reflect concentrations that can be reliably measured, or the rules will, as
25 a practical matter, be unenforceable.
26
27 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA
28
29 NEW SECTION. Section 1. Standards more stringent than federal standards. (1) In adopting rules
30 1o implement this chapter, the board may adopt rules that are more stringent than corresponding draft or
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1 final federal regulations, guidelines, or criteria if:
2 {a) the board makes written findings, based on sound scientific or technical evidence in the record

which state that rules that are more stringent than corresponding federal regulations, guidelines, or criteria

w

are necessary to protect the public health, beneficial use of water, or the environment of the state; and
(b} the action is taken pursuant to 75-5-307.
(2) The board’s written findings must be accompanied by a board opinion referring to and

evaluating the public health and environmental information and studies contained in the record that forms

the basis for the board’s conclusion.

C W 00 N o o s

NEW SECTION. Section 2, Standards of water quality. {1} Notwithstanding the provisions of
11 isection 1], in formulating and adopting standards of water quality under 75-5-301(2) or in reviewing and
12 revising standards of water quality under 76-5-301(3)} the board shall comply with the following procedures:

13 (a) Except as provided in subsection {1)(b), the board shall use as standards of water quality values

14  that are no more stringent than the values set forth in the following table:

15 Water Quality Criteria

16 Parameter Human Health Aguatic Life Aquatic Life
17 {Acute) (Chronic}
18 A. Metal Parameters (expressed in micrograms per liter)

19 Aluminum - 750 87

20 Antimony 6 - -

21 Arsenic 50 360 190
22 Beryllium 4 - -

23 Barium 2,000 - -

24 Cadmium 5 3.9* 1.1*
25 Chromium 100 16** 11
26 Copper 1,300 18* 12*
27 Ftuaride 4,000 - -

28 lron 300 - 1,000
29 Lead 5 82« 3.2*
30 Manganese 50 - -

Z\\ (Mantana Legisiative council
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Mercury 2 2.4 0.012

Nickel 100 1,400* 160*

Selenium 50 20 5

Silver 50 4.1 -

Thallium 2 - -

Zinc 5,000 120* 110"

B. Other Parameters (expressed in milligrams per liter)

Nitrate 10 = :

Ammonia . 25%** 2.2***

pH 6 to 9 std. units

Sulfate 1,800

Notes: All metal parameters are stated as dissolved, and compliance must be measured using

dissolved methods.
*  Hardness dependent {value assumes hardness if 100)
** Hexavalent
*** Ammonia is pH and temperature dependent (value of pH = 7; T = 10);

(b) For parameters not included in subsection (1)(a), the board shall use maximum contaminant
levels as established under 40 CFR, part 141, as the standards of water quality for human health.

(c) For parameters not included in subsection (1){a) and for which maximum contaminant levels
have not been established, the board may formulate and adopt standards of water quality for human health
that satisfy the following criteria:

(i} The values must be based on scientifically valid studies and derived in a manner consistent with
draft or final federal regulations, guidelines, or criteria for assessing the health risks of environmental
pollutants.

(ii) For carcinogens, the values must represent a concentration associated with an excess lifetime
cancer risk level because of continuous lifetime exposure not to exceed 1 x 10™.

(iii) For systemic toxicants, the values must represent a concentration to which the human
population, including sensitive subgroups, could be exposed on a daily basis without appreciable risk of
deleterious effects during a lifetime. -

{d} For all metal parameters not included in subsection (1){a), the values used by the board as
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standards of water quality must be stated as dissolved concentrations.
(2) In formulating and adopting standards of water quality under 75-5-301(2) cr in reviewing ang

revising standards of water quality under 75-5-301(3), the board may not use narrative statements for any

parameter.

{3) For the purpose of subsection (1)(c){iii), systemic toxicants must include toxic chemicals that

cause effects other than cancer or mutation.

NEW__SECTION. Section 3. Site-specific standards of water quality for aquatic life.

Notwithstanding any other provisions of this chapter, the board, upon application by a permit applicant,
shall adopt site-specific standards of water quality for aquatic life, both acute and chronic, as the standards
of water quality required under 75-5-301(2) and (3). The site-specific standards of water quality must be

developed in accordance with the procedures set forth in draft or final federal regulations, guidelines, or

criteria.

Section 4. Section 75-5-103, MCA, is amended to read:

"75-5-103. Definitions. Uniess the context requires otherwise, in this chapter, the following
definitions apply:

{1) "Board" means the board of health and environmental sciences provided for in 2-15-2104.

{2) "Contamination" means impairment of the quality of state waters by sewage, industrial wastes,
or other wastes, creating a hazard to human health.

{3) "Council” means the water pollution control advisory council provided for in 2-15-2107.

(4) "Degradation" means a change in water guality that lowers the quality of high-quality waters
fer-a-parameter. The term does not include those changes in water quality determined to be nonsignificant
pursuant to 75-5-301(5)(c).

(5) “"Department” means the department of health and environmental sciences provided for in Title
2, chapter 15, part 21.

{6) "Disposal system" means a system for disposing of sewage, industrial, or other wastes and
includes sewage systems and treatment works.

(7) "Effluent standard" means a restriction or prohibition on quantities, rates, and concentrations

of chemical, physical, biological, and other constituents whieh that are discharged into state waters.
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(8) "Existing uses" means those uses actually attained in state waters on or after July 1, 1971,
whether or not those uses are included in the water quality standards.

(9) "High-quality waters" means state waters whose quality for a parameter is better than
standards established pursuant to 75-5-301. All waters are high-quality water unless classified by the board
within a classification for waters that are not suitable for human consumption or not suitable for growth
and propagation of fish and associated aquatic life.

(10) (a) "Industrial waste" means a waste substance from the process of business or industry or

from the development of any natural resource, together with any sewage that may be present.

(11) "Interested person” means a person who has submitted oral or written comments on the
department’s preliminary decision regarding degradation of state waters; pursuant to 75-5-303. The term
includes a person who has requested authorization to degrade high-quality waters.

{12) "Local department of health” means the staff, including heaith officers, employed by a county,
city, city-county, or district board of health.

(13) "Mixing zone" means an area established in a permit or final decision on nondegradation issued
by the department where water quality standards may be exceeded, subject to conditions that are imposed
by the department and that are consistent with the rules adopted by the board.

(14) (a) "Other wastes" means garbage, municipal refuse, decayed wood, sawdust, shavings, bark,
lime, sand, ashes, offal, night soil, oil, grease, tar, heat, chemicals, dead animals, sediment, wrecked or
discarded equipment, radioactive materials, solid waste, and all other substances that may pollute state

waters.

{15) "Owner or operator” means a person who owns, leases, operates, controls, or supervises a

point source,

(16) "Parameter” means a physical, biological, or chemical property of state water when a value

of that property affects the quality of the state water.

{17) "Person” means the state, a political subdivision of the state, institution, firm, corporation,

partnership, individual, or other entity and includes persons resident in Canada.

Legisiative council EXH I B IT D
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{18) "Point source" means a discernible, confined, and discrete conveyance, including but not
limited to any pipe, ditch, channel, tunnel, conduit, well, discrete fissure, container, rolling stock, or vesse|
or other floating craft, from which pollutants are or may be discharged.

(19) "Pollution" means contamination or other alteration of the physical, chemical, or biological
properties of state waters which exceeds that permitted by Montana water quality standards, including but
not limited to standards relating to change in temperature, taste, color, turbidity, or odor;, or the discharge,
seepage, drainage, infiltration, or flow of liquid, gaseous, solid, radioactive, or other substance into state
water whieh that will or is likely to create a nuisance or render the waters harmful, detrimental, or injurious

to public health, recreation, safety, or welfare, to livestock, or to wild animals, birds, fish, or other wildlife.

A discharge, seepage, drainage, infiltration or flow whieh that is authorized under the pollution discharge
permit rules of the board is not pollution under this chapter. Activities conducted under the conditions
imposed by the department in short-term authorizations pursuant to 75-5-308 are not considered pollution
under this chapter.

(20) "Sewage" means water-carried waste products from residences, pubiic buildings, institutions,
or other buildings, including discharge from human beings or animals, together with ground water infiltration

and surface water present.

{21) "Sewage system" means a device for collecting or conducting sewage, industrial wastes, or
other wastes to an ultimate disposal point.

(22) "Standard of performance” means a standard adopted by the board for the control of the
discharge of pollutants whiek that reflects the greatest degree of effluent reduction achievable through
application of the best available demonstrated control technology, processes, operating methods, or other
alternatives, including, whers when practicable, a standard permitting no discharge of pollutants.

{23) {a) "State waters" means a body of water, irrigation system, or drainage system, either surface
or underground

does not apply to:

{ii] irrigation waters where when the waters are used up within
the irrigation system and the waters are not returned to ary-other state waters.
(24) "Treatment works" means works, including sewage lagoons, installed for treating or holding

sewage, industrial wastes, or other wastes.
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{25) "Water quality protection practices” means those activities, prohibitions, maintenance
procedures, or other management practices applied to point and nonpoint sources designed to protect,
maintain, and improve the quality of state waters. Water quality protection practices include but are not
limited to treatment requirements, standards of performance, effluent standards, and operating procedures
and practices to control site runoff, spillage or leaks, sludge or water disposal, or drainage from material
storage.

(26) "Water well" means an excavation that is drilled, cored, bored, washed, driven, dug, jetted,
or otherwise constructed and intended for the location, diversion, artificial recharge, or acquisition of

ground water."

Section 5. Section 75-5-106, MCA, is amended to read:
"75-5-106. Interagency cooperation -- enforcement authorization. (1) The council, board, and

department may require the use of records of all state agencies and may seek the assistance of sueh the

agencies.

State, county, and

municipal officers and employees, including sanitarians and other employees of local departments of health,
shall cooperate with the council, board, and department in furthering the purposes of this chapter, so far
as is practicable and consistent with their other duties.

(2} The department may authorize a local water quality district established according to the
provisions of Title 7, chapter 13, part 45, to enforce the provisions of this chapter and rules adopted under
this chapter on a case-by-case basis. if a local water quality district requests the authorization, the local
water quality district shall present appropriate documentation to the department that a person is violating
permit requirements established by the department or may be causing pollution, as defined in 75-5-103,
of state waters or placing or causing to be placed wastes in a location where they are likely to cause

pollution of state waters. The board may adopt rules regarding the granting of enforcement authority to

local water quality districts.”

Section 6. Section 75-56-201, MCA, is amended to read:

*75-5-201. Board rules authorized. (1) The board shall adopt rules for the administration of this
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(2) The board’s rules may include a fee schedule or system for assessment of administrative

penalties as provided under 75-5-611."

Section 7. Section 75-5-301, MCA, is amended to read:

"75-5-301. Classification and standards for state waters. Consistent with the provisions of

80-15-201 , the board shall:
(1) establish the classification of all state waters in accordance with their present and
future most beneficial uses
(2) formulate standards of water

(3) review, from time to time at intervals of not more than 3 years and,
established classifications of waters and standards of water pufity—and

classifieation guality;

(4) adopt rules governing the granting of mixing zones, requiring that mixing zones granted by the
department be specifically identifieds and requiring that mixing zones have:

(a) the smallest practicable size;

{b) a minimum practicable effect on water uses; and

(c) definable boundaries;

(5) adopt rules implementing the nondegradation policy established in 75-5-303, including but not
limited to rules that:

(a) provide a procedure for department review and authorization of degradation;

(b} establish criteria for the following:

(i) determining important economic or social development; and

(i) weighing the social and economic importance to the public of allowing the proposed project
against the cost to society associated with a loss of water quality; ard

(c} establish criteria for determining whether a proposed activity or class of activities will result in
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nonsignificant changes in water quality for any parameter in order that those activities are not required to
undergo review under 75-5-303(3). These criteria must be established in a manner that generally:

(i) equates significance with the potential for harm to human heaith or the environment;

(ii) considers both the quantity and the strength of the pollutant;

(i) considers the length of time the degradation will occur; and

{iv) considers the character of the pollutant so that greater significance is associated with
carcinogens and toxins that bioaccumulate or biomagnify and lesser significance is associated with

substances that are less harmful or less persistent,

(6) to the extent practicable, ensure that the rules adopted under subsection (5) establish objective
and quantifiable criteria for various parameters. These criteria must, to the extent practicable, constitute
guidelines for granting or denying applications for authorization to degrade high-quality waters under the
policy established in 75-5-303(2} and (3).

{7) adopt rules to implement this section.”

Section 8. Section 75-5-302, MCA, is amended to read:

*75-5-302. Revised classifications not to lower water quality standards -- exception. In revising
classifications or standards or in adopting new classifications or standards, the board may not so formulate
standards of water pusity guality or classify asy state water as to lower amy the water quality standard
applicable to amy state water below the level applicable under the classifications and standards adopted
except upon a finding that a particular state water has been classified under a standard or classification of
water quality that is higher than the actual water quality that existed at the time of classification and only

if the action is taken pursuant to 75-5-307.

Section 9. Section 75-5-304, MCA, is amended to read:

"75-5-304. Adoption of standards -- pretreatment, etfluent, performance. (1) The board shall;
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adopt pretreatment standards for wastewater discharged into a municipal disposal system;;

(a)

(b} adopt effluent standards as defined in 75-5-103;;
(c) adopt toxic effluent standards and prohibitionss; and
)

establish standards of performance for new point source discharges.
cost-eff  ve and economicallv and technoloaicallv feasible.”

Section 10. Section 75-5-305, MCA, is amended to read:

*75-5-305. Adoption of requirements for treatment of wastes -- variance procedure -- appeals.

(1) The board may establish minimum requirements for the treatment of wastes.

(2) The board shall establish minimum requirements for the control and disposal of sewage from
private and public buildings, including standards and procedures for variances from the requirements.

(3) An applicant for a variance from minimum requirements adopted by a local board of health
pursuant to 50-2-116(1)}(i) may appeal the local board of health’s final decision to the department by
submitting a written request for a hearing within 30 days after the decision. The written request must
describe the activity for which the variance is requested, include copies of all documents submitted to the
local board of health in support of the variance, and specify the reasons for the appeal of the local board
ot health’s final decision.

(4) The department shall conduct a hearing on the request pursuant to Title 2, chapter 4, part 6.
Within 30 days after the hearing, the department shall grant, conditionally grant, or deny the variance. The
department shall base its decision on the board’s standards for a variance.

{5) A decision of the department pursuant to subsection (4) is appealable to district court under

the provisions of Title 2, chapter 4, part 7."

Section 11. Section 75-5-306, MCA, is amended to read

-10 -
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"75-5-306. Purer than natural unnecessary -- dams. (1) Itis not necessary that wastes be treated
to a purer condition than the natural condition of the receiving strearm water as long as the minimum

treatment requirements established under this chapter are met.

{2) “Natural— refers to

1971, or from developed land where all reasonable land, soil, and water
conservation practices have been applied. Conditions resuiting from the reasonable operation of dams at

July 1, 1971, are natural.”

Section 12. Section 75-5-401, MCA, is amended to read:

"75-5-401. Board rules for permits. (1) The board shall adopt rules:

{a) governing application for permits to discharge sewage, industrial wastes, or other wastes into
state waters, including rules requiring the filing of plans and specifications relating to the construction,
modification, or operation of disposal systems;

{b) governing the issuance, denial, modification, or revocation of permits.

waters.

(2) The rules shalt may allow the issuance or continuance of a permit only if the department finds
that operation consistent with the limitations of the permit will not resuit in pollution of any state waters,
except that the rules may allow the issuance of a temporary permit under which pollution may result if the
department irsures ensures that sueh the permit contains a compliance schedule designed to meet all
applicable effluent standards and water quality standards in the shortest reasonable period of time.

{3) The rules shall provide that the department may revoke a permit if the department finds that
the holder of the permit has viclated its terms, unless the department also finds that the violation was
accidental and unforeseeable and that the holder of the permit corrected the condition resuiting in the
violation as soon as was reasonably possible.

{4) The board may adopt rules governing reclamation of sites disturbed by construction,

modification, or operation of disposal systems for which a bond is voluntarily filed by a permittee pursuant
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to 75-5-405, including rules for the establishment of criteria and procedures governing release of the bongd

or other surety and release of portions of a bond or other surety.”

Section 13. Section 75-5-403, MCA, is amended to read:

"75-5-403. Denial or modification of permit -- time for review of permit a on (1) The
for h
d
notice raise an issue nina to the initial application that was not raised in the initial notice. An

(2) If the department denies an application for a permit or modifies a permit, the department shall
give written notice of its action to the applicant or holder and ke may request a
hearing before the board, in the manner stated in 75-5-611, for the purpose of petitioning the board to
reverse or modify the action of the department. Sueh The hearing shall must be held within 30 days after
receipt of written request. After the hearing, the board shall affirm, modify, or reverse the action of the
department. [f the holder does not request a hearing before the board, modification of a permit shalt-be
is effective 30 days after receipt of notice by the holder unless the department specifies a later date. If the
holder does request a hearing before the board, e an order modifying kis the permit shaii-be is not

effective until 20 days after f notice of the action of the board.

Section 14. Section 75-5-605, MCA, is amended to read:

"75-5-605. Prohibited activity. (1) It is unlawful to:

{a) cause pollution as defined in 756-5-103 of any state waters or to place or cause to be placed
any wastes cause pollution of any
state waters;

(b} violate any provision set forth in a permit or stipulation, including but not limited to limitations

and conditions contained in the permit;

-12 -
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{c) site and construct a sewage lagoon less than 500 feet from an existing water well;

(d) cause degradation of state waters without authorization pursuant to 75-5-303;

(e) violate any order issued pursuant to this chapter; or

(f) violate any provision of this chapter,

(2) It is unlawful to carry on any of the following activities without a current permit from the
department:

(a) construct, maodify, or operate a disposal system whieh that discharges into any state waters;

{(b) construct or use any outlet for the discharge of sewage, industrial wastes, or other wastes into
any state waters; or

{c) discharge sewage, industrial wastes, or other wastes into any state waters."

Section 15. Section 75-5-611, MCA, is amended to read:

"75-5-611. Violation of chapter -- administrative actions and penalties -- notice and hearing. (1)
When the department has reason to believe that a violation of this chapter, a rule adopted under this
chapter, or a condition of a permit or authorization required by a rule adopted under this chapter has
occurred, it may have a written notice letter served personally or by certified mail on the alleged violator
or the violator’s agent. The notice letter must state:

(a) the provision of statute, rule, permit, or approval alleged to be violated;

(b} the facts alleged to constitute the viotation;

{c) the specific nature of corrective action that the department requires;

(d) as applicable, the amount of the administrative penalty that will be assessed by order under
subsection (2) if the corrective action is not taken within the time provided under subsection (1}(e); and

{e} as applicable, the time within which the corrective action is to be taken or the administrative
penalty will be assessed. Forthe purposes of this chapter, service by certified mail is complete on the date
of receipt. Except as provided in subsection {2)(a)(ii}, an administrative penalty may not be assessed until
the provisions of subsection (1} have been complied with.

{(2) (a) The department may issue an administrative notice and order in lieu of the notice letter
provided under subsection (1) if the department’s action:

{i) does not involve assessment of an administrative penalty; or

(ii} seeks an administrative penalty only for an activity that it believes and alleges has violated or
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is violating 75-5-605.

{b} A notice and order issued under this section must meet all of the requirements specified in
subsection (1). |

{3) In a notice and order given under subsection (1), the department may require the alleged
violator to appear before the board for a public hearing and to answer the charges. The hearing must be
held no sooner than 15 days after service of the notice and order, except that the board may set an earlier
date for hearing if it is requested to do so by the alleged violator. The board may set a later date for
hearing at the request of the alleged viotator if the alleged violator shows good cause for delay.

{(4) If the department does not require an alleged violator to appear before the board for a public
hearing, the alleged violator may request the board to conduct the hearing. The request must be in writing
and must be filed with the department no later than 30 days after service of a notice and order under
subsection {2). If a request is filed, a hearing must be held within a reasonable time. If a hearing is not
requested within 30 days after service upon the alleged violator, the opportunity for a contested case
appeal to the board under Title 2, chapter 4, part 6, is waived.

{5) If a contested case hearing is held under this section, it must be public and must be held in the

county in which the violation is alleged to have occurred or, at the request of the alleged violator, in Lewis
and Clark County.

(6} (a) After a hearing, the board shall make findings and conclusions that explain its decision.

(b) If the board determines that a violation has occurred, it shall also issue an appropriate order for
the prevention, abatement, or control of pollution, the assessment of administrative penalties, or both.

{(c) If the order requires abatement or control of poliution, the board shall state the date or dates
by which a violation must cease and may prescribe timetables for necessary action in preventing, abating,
or controlling the pollution.

{d) If the order requires payment of an administrative penalty, the board shall explain how it
determined the amount of the administrative penalty.

(e) If the board determines that a violation has not occurred, it shall declare the department’s notice
void.

(7) The alleged violator may petition the board for a rehearing on the basis of new evidence, whieh
petition and the board may grant the petition for good cause shown.

(8) Instead of issuing an order, the board may direct the department to initiate appropriate action

-14 -
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for recovery of a penalty under 75-5-631, 75-5-632, 75-5-633, or 75-5-635.

{9) {a) An action initiated under this section may include an administrative penalty of not more than
$10,000 for each day of each violation;. hewever , the maximum penalty may not exceed
$100,000 for any related series of violations.

(b) Administrative penalties collected under this section must be deposited in the general fund.

(c) In determining the amount of penalty to be assessed to a person, the department and board
shall consider the criteria stated in 75-5-631{4) and rules promulgated under 75-5-201.

(d) The contested case provisions of the Montana Administrative Procedure Act, provided for in

Title 2, chapter 4, part 6, apply to a hearing conducted under this section.”

Section 16. Section 75-5-614, MCA, is amended to read:

"75-5-614. Injunctions authorized. (1) The department is authorized to commence a civil action
seeking appropriate relief, including a permanent or temporary injunction, for a violation whieh that would
be subject to a compliance order under 75-5-613. An action under this subsection may be commenced in
the district court of the
county where a violation occurs or is threatened , and the
court shal-have has jurisdiction to restrain the violation and to require compliance.

{2) The department may bring an action for an injunction against the continuation of an alleged
violation of the terms or conditions of a permit issued by the department or any rule or effluent standard
promulgated under this chapter or against a person who fails to comply with an emergency order issued
by the department under 75-5-621 or a final order of the board. The court to which the department applies
for an injunction may issue a temporary injunction if it finds that there is reasonable cause to believe that

the allegations of the department are true, and it may issue a temporary restraining order pending action

on the temporary injunction."”

Section 17, Section 75-5-631, MCA, is amended to read:

"75-5-631. Civil penalties -- injunctions not barred. {1} A person who violates this chapter or a
rule, permit, effluent standard, or order issued under the provisions of this chapter shall-be is subject to a
civil penalty not to exceed $25,000. Each day of violation constitutes a separate violation.

(2) Action under this section does not bar enforcement of this chapter or of rules or orders issued

Legisiative Coundl s EXHIBIT D
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under it by injunction or other appropriate remedy.

(3) The department shall institute and maintain aay enforcement proceedings in the name of the
state.

(4) When seeking penalties under this section, the department shall take into account the following
factors in determining an appropriate settlement, if any, subsequent to the filing of a complaint:

(a) the nature, circumstances, extent, and gravity of the violation; and

(b) with respect to the violator, his ability to pay—any and prior history of sueh

violations, the economic benefit or savings, if any, to the violator resulting from the violator's action,
and amy other matters as justice may require.”

Section 18. Section 75-56-636, MCA, is amended to read:

"75-5-636. Action by other parties. A person, association, corporation, or agency of the state or
federal government may apply to the department protesting a violation of this chapter. The department
shall make an investigation and make a written report to the person, association, corporation, or agency
whieh that made the protest. [|f a violation is established by the investigation of the department,

appropriate enforcement action sha# must be taken.

Section 19. Section 75-6-112, MCA, is amended to read:

"75-6-112. Prohibited acts. A person may not:

{1} discharge sewage, industrial waste, or other wastes that will cause poflution of state
waters used by a person for domestic use or as a source for a public water supply system or water or ICé
company;

(2} discharge sewage, industrial waste, or other waste into any state waters or on the
banks of any state waters or into any abandoned or operating water well uniess the sewage,
industrial waste, or other waste is treated as prescribed by the board;

(3) build or operate any railroad, logging road, logging camp, or electric or manufacturing plant of

any kind on any watershed of a public water supply system unless:

-16 -
Legisiative councll

EXHIBIT D

4



g4th Legislature LC0837.01

© W O N O O B~ W N -

_._._._._._._._....
0 ~N O O AW N -

{(a) the water supply is protected from pollution by sanitary precautions prescribed by the board;
and

{b) a permit has been issued by the department after approval of detailed plans and specifications
for sanitary precautions;

(4) commence construction, alteration, or extension of any system of water supply, water
distribution, sewer, draipage; wastewater, or sewage disposal before he the person submits to the
department necessary maps, plans, and specifications for its review and the department approves those
maps, plans, and specifications;

{5) operate or maintain any public water supply system whieh that exceeds a maximum
contaminant level established by the board unless ke the person has been granted or has an application
pending for a variance or exemption pursuant to this part;

(6) violate any provision of this part or a rule adopted under this part; or

(7) violate any condition or requirement of an approval issued pursuant to this part.”

NEW SECTION. Section 20. Codification instruction. [Sections 1 through 3] are intended to be

codified as an integral part of Title 75, chapter 5, part 3, and the provisions of Title 75, chapter 5, part 3,

apply to [sections 1 through 3].
-END-
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STATE OF MONTANA - FISCAL NOTE

Fiscal Note for

act generally revising the Montana Water Quality Act (MWQAR), and establishing water
ity standards; requiring that rules or standards be economically and technologically

roposed changes to the MWQA and Surface Water Quality Standards would not be
table to the Environmental Protection Agency (EPA). The EPA would terminate
the Department of Health and Environmental Science’s (DHES) agreement for issuance
of waste discharge permits under the Federal Clean Water Act. In addition to the
EPA requiring a federal permit for all discharges to surface waters, the DHES would
still be required to issue permits by the MWQA. The EPA would also adopt water
o quality standards for Montana, creating two sets of standards for Montana waters.

ﬂz The Governor’s Executive Budget, as submitted, provides the basis for determining
= changes for fiscal impact.
©3 Revising the existing water quality standards and nondegradation rules would require

one FTE (grade 15) for FY96 only. Normal operating costs, plus an amount for the
11.5% indirect rate and greater than normal travel would be required. Normal cffice
equipment of $5,000 would be needed.
Two FTE (grade 15) would be required for at least 5 years to correct the known
misclassifications of Montana waters. An average reclassification action takes

. approximately 4 months and there are 30 known reclassifications.
The EPA would not participate in the costs of re-writing the water standards or the
costs of reclassification, and new fees could not be charged. Thus, no new revenue
would be generated as a result of this bill.
Funding for the above positions would be provided by the state special revenue fund,
either from overhead revenues, or if this is insufficient, increased fees. |
Assume an October 1, 1995 effective date, with FY96 expenditures reflected at 75% of
the full year. -
No water standards stricter than the federal standards would be developed.

Y L)
.DAVID LEWIS, BUDGET DIRECTCOR DATE TOM BECK, PRIMARY SPONSOR DATE
ffice of Budget and Program Planning

waw

Fiscal Note for

' | S6 33|
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Fiscal Note Request, SB0331, as introduced
Page 2
(continued)

FISCAL IMPACT:

Expenditures: :
FY96 z FYS7

DHES - Water Quality Div.: Difference Difference
FTE 3.00 1 2.00
Personal services 76,300 . 68,000
Operating expenses : 25,300 23,600
Equipment . 15,000 0
Total 116,600 91,600
Funding:
State special revenue (02) 116,600 - 91,600

LONG-RANGE EFFECTS OF PROPOSED LEGISLATION:

Water dischargers in Montana would be reguired to have both a state and federal permit,
and those affected would be subject to both state and federal surface water quality
standards. g

TECHNICAL NOTES: _
SB330 also requires the re-writing of water quality standards, and one FTE in FY96. Tf

both bills pass, only one FTE would be required.

s
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asked Mr. Horpestad if he would comment on that. He said that
many of the rivers have been brought up to a higher standaxd.
The Clark Fork and the Yellowstone have- improved significantly.

SEN. BROOKE asked if he thought the bill as introduced would go
back to the days that would not allow the department to
gsignificantly improve waters. Mr. Horpestad said the bill as
introduced would have most of the staff of the EPA working on it.

SEN. SWYSGOOD said amendments would be offered to the bill, but
they were arrived at by the department after the bill was
introduced. He said he wasn’t sure the amendments would satisfy
some of the opponents, but he would hope some of the concerns
would be addressed.

{Tape: 2; Side: A}

SEN. TOM BECK, District No. 28, Deer Lodge, said SB 331 clarifies
the Montana Water Quality Act. The purpose of the bill is to
clearly define high quality waters, and make the nondegradation
process apply to those waters. He said instead of explaining the
bill step by step, he will let the experts testify on what they
are trying to do with water quality. He said he was not trying
to degrade water, but was trying to make drinking water feasible
in all areas of the state, from a mine or anything else. He said
he had some amendments that were drafted that the department and
industry had come to a compromise on.

Sandy Stash, Manager of ARCO, said she would like to talk about
some of the technical issues that the bill is proposing. The
proposal is consistent with EPA policy and what is occurring in
other states. Regarding the metals criteria and whether metals
should be measured by the dissolved method or the total
recoverable method, she referred to a memo from the Office of
ce of the EPA. A quote from
urage the application of the
watershed or waterbody as
arger by discharger basis, as a
t use of resources." EXHIBIT 9.

They found that the dissolved metals were the ones that get into
the fish, etc., not the total recoverable. Montana currently
uses the total recoverable method and the bill suggests_that they
go to the dissolved metals. The EPA changed their guidance to
States and to date 18 states have made that change. M¥s. Stash

SBES
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reviewed a chart regarding the clean-up in Silver Bow Creek.
EXHIBIT 10.

The bill suggests what the numbers should be, and how they should
be measured and how decisions should be made.

Alan Joscelyn, Golden Sunlight e, said reason the bill ‘was
proposed was a need for definit ness, .co stency, and
predictability. There are some gnifican roblems in the Water
Quality Act with compliance. He said there is an agreement that
some of the points raised by the ‘DHES will be addressed in the
amendments. With his experience over the last 5 years he sa1d SB
331 was a good bill.

John Bloomquist, Montana Stock Growers Assoclation said they
support SB 331. He said the definition of degradatlon and state
waters was addressed in the bill. It recognizes that certain
water bodies like ponds, lagoons, or water that has been used up
by the land which are not state waters, and would not be subject
to the pollution and other definitions that are in the Act. In °
Section 7, regarding intermittent streams, it doesn’t make sense
to make those streams that do not support aquatic life subject to
water quality standards.

Larry Brown, Morrison/Maierle Environmental Corporatlion said he
wanted to comment on the aspect of risk as it applies to the
standards. The bill will give an opportunity for risk levels to
be evaluated from a technical perspective.

Don Peoples, Montana Technology Company of Butte, said that he
was in favor of SB 331. The bill is a common sense approach to
dealing with water quality standards.

Mr. Leavitt, member of the Tril State Information Council, sa{d he
supports the changes that SB 331 is trying to make with the
definitions of water quality.

Doug Parker, Crown Butte Mines, said that the Water Quality Act
was an unworkable law and the changes needed to be made. He
reviewed the arsenic changes in water that is proposed in SB 331.
EXHIBIT 11.

He said he realized the DHES had concerns about the standards
that are in the proposed bill, but they will be addressed in the
pending amendments and those changes should satisfy the EPA and
the department’s concerns. The proposed change concerning
intermittent streams that is in the bill is also important. He
supports SB 331.

Collin Bangs, Montana Assoclation of Realtors, said they have met
with the health department and negotiated a change that would
allow the use of septic tanks and drain fields in 80%-90% in
areas that previously could not. The bill gives the state of

EXDR ] sRe . s
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Montana a lot better protection of their water than what they had
2 years ago.

John Youngberg, representing the Montana Farm Bureau Federation,
said the questions that would be asked would be about the impact
on human health with the standards. He said they have been told
that they were the standards from the EPA. SB 331 will nbt harm
human health or aquatic life. He urges the committee’s support _
of the bill. A >

Jack Lynch, Chief Executive of Butte Silverbow, said with the
issue of standards come the compliance and then comes the issue.
of cost. Butte Silverbow, in an effort to comply with some of
the standards, has spent millions of dollars on sewer and
landfill. The proposals of SB 331 are reasonable and attalnable.
He urged the passage of SB 331.

{Comments: the following propoments did mot have time to testify do to the .
lack of time.}

Mike Murphy, representing the Montana Water Resources
Agsoclation, supports SB 331.:

Bob Williams, Montana Mining Association, supports SB 331.
Don Allen, Montana Wood Products Association, supports SB 331.

Candace Torgerson, Montana Cattlewomens Assoclation, supports SB
331. ;

THE FOLLOWING WRITTEN TESTIMONY WAS RECEIVED IN SUPPORT OF SB
331:
Pam Willett, Broker/Owner ERA Property Store. EXHIBIT 12.

David Balley, Kila, Montana. EXHIBIT 13.

Opponents’ Tegtimony:

Hope Stevens, Marysville, asked the - committee members to please
think carefully about who the people were that were supporting SB
331. They were nearly all large powerful industries. There are
a lot of small businesses that employ people that are here to
stay because of the high quality of water. Please consider their
needs and those of who have children and grandchildren. She said
she opposes the bill. -

Donald Kern, representing the Citizens’ .Coalition of Pony, said
SB 331 would preclude state water quality standards which were -
more stringent than federal regulations. SB 331 is a permit to
pollute and is a slap in the face to any Montanan who appreciates
the clean water supplies. The Berkeley Pit and numerous others
remind us of what happens when regulations are not in place. The
bill also lowers health standards for arsenic, mercury, copper,

oEeHRNY. Bn
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and other heavy metals from mining waste. He said the bill is an
attempt to subsidize the mining industries at the expense of the
water quality in the streams. He suggested they go elsewhere to
conduct their dirty business.

Glenn Marx, Policy Director, Governor Mark Raclcot, said the
state stands as an opponent to SB 331 as written, but if the
department’s amendments were adopted, the state would support SB
331. EXHIBIT 15.

Steve Pilcher, Administrator Water Quality Division, DHES, said
they rise in opposition to SB 331 in its current form. . He
recognized and extended his appreciation to the sponsor and the
industry representatives. He pointed out that DHES’s standards
were based on federal guidelines and were approved by the federal
Environmental Protection Agency. Mr. Pilcher asked for the
support of the amendments that will be offered to the bill. (For
further DHES comments to the bill, see EXHIBIT 16.) '

Mr. Horpestad gave a visual demonstration of dissolved vs. total
recoverable methods for metal parameters. The copper that is
settling to the bottom will be available for fish and bugs to
eat, and be deposited on stream banks and eventually into the
streams in response to thunder storms.

Nick Golder, Rancher, Forsyth, opposes SB 331.

{Comments: Due to so much noise it was difficult to hear Mr. Golder’s
testimony and was not clear on the tape}

Chris Tweeten, Montana Department of Justice, said they manage
the Natural Resource Damage Program that was responsible for
litigating the lawsuit against ARCO. He said they were seeing an
excess of $600 million in damages in the Clark Fork Valley. If
SB 331 is enacted as introduced, it will undercut the scientific
basis for the lawsuit that they worked on for 5 years and is now
ready to go to trial within 2 years. Mr. Tweeten said the
amendments that will be offered will address many of their
concerns.

Richard Parks, Northern Plains Resource Council, said they rise
in opposition to SB 331. The state may resolve their problems,
but not necessarily resolve the public’s problems. He:-said they
went through a 2 year process to establish the present rules.
There has been a lot of discussion that those rules were
unworkable, but there were no facts supporting that. It is
disrespectful for the time and the amount of money that had been
spent on that process and the people involved in the Board of
Health rulemaking process to require them to start a11 ‘over
again.

Jim Jensen, Montana Environmental Information Center; said Page
5, Line 7 the definition "industrial waste" is fine, but the
change adds: "The term does not mean materials incoga?rﬁfed or

TD
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, or location authorized in a
al agency." Suppose the
a.permit for.a -mine.with .a::
lutants but they would not h
to get a permit from the health department. The bill says it is
legal to place materials in a place where they may cause '
pollutlon to the water. He urged the committee to table SB 331

s A

Becky Garland, Lincoln, sald SB 331 is bad for Montanans and
opposes the bill. n . ) .

ts: the following opponents did not get to testify due to the shortage

Paul Roos, Fishing Outfitters Association, opposed SB 331.

Joe Gatkoski, Madison Gallatin Alliance composed of 250 members
that are opposed to the bill. Please table it.

Debby Smith, Helena Attorney, Sierra Club, opposes the bill.

Brian Ruehl, Great Yellowstone Coalition, opposes the bill and
the amendments.

Jim Barrett, Cooke City, Beartooth Alliance, opposes the bill.

Kenneth Knapp, Executive Director, River Action Network, opposes
the bill as presently written and any amendments.

Paul Hawks, opposes SB 331.
Laurlie Gano, opposes SB 331.

Dave Gano, Melville, Montana. EXHIBIT 14.

ents: the meeting adjourned at 3:00 pm and reconvened upon adjournment of
enate at 6€:30 PM.}

-

{Tape: 2; Side: B}

SEN. FOSTER asked Mr. Pilcher if their was a law suit between .-
Arco and the State of Montana; and:if it had any effect on SB’
331. Mr. Pilcher said the lawsuit was not a driving force in
their review of SB 331. ‘The concern is whether or not the
legislation would have some effect on the departments. . SEN.
FOSTER asked if the department would favor the bill, would -it
cause harm to the law suit. ‘Mr. Pilcher said no, the bill or the
amendments would not have ‘an adverse impact on the law-suit.

EXHIBIT D
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SEN. CHRISTIAENS asked Mr. Bangs if he would comment about the
sewage disposal issue. Mr. Bangs said the regulations that were
passed last session have resulted in outlying septic tanks that
had been used for years, required advance treatment systems. He
said it cost between five thousand ($5,000) and ten thousand
dollars ($10,000) more to put in the advance treatment systems.
Missoula County does not approve of the advanced treatment
gsystem. The problem is the state would require that system and
the local counties do not approve the advanced treatment system.
There is a huge problem with affordable housing in Montana. The
cost of housing in the Missoula area has gone up by 90% in the
last 10 years. Therefore, they have to make sure that another
five or ten thousand dollars ($5,000 or $10,000) is not added to
the cost of the individual houses. Mr. Bangs said they feel that
they could go back to the regular septic tanks and still protect
the water.

SEN. WELDON said if groundwater is contaminated to the standard
listed in the bill, and the water is used for drinking water, it
says they would be required to shut down the water supply. He
asked Mr. Pilcher if he would respond to that. Mzr. Pilcher said
that the question is should we allow groundwater to reach 10
milligrams per liter, which would be the maximum nitrate level
allowable for public health concerns. The DHES has to review
subd ions concerning the sewage and the water. 'If the

depa nt allowed them to degrade the water to the maximum
contaminate level, then that subdivision could not be approved
because the groundwater that was used for domestic use would be
at the maximum level.

CHATIR. GROSFIELD asked Mr. Joscelyn if he could give the
committee members some idea of what the amendments would be -
about. Mr. Joscelyn said that after the bill was drafted there
was mutual interests addressed by the DHES and industry that
involved several meetings, and some amendments were drafted.
There were 45 amendments turned into the EQC for formal drafting.
Those amendments were points that came up in discussions about
the bill. About 99% of the points addressed were agreed upon.
They still disagreed on how parameters should be measured and a
couple of other areas.

CHAIR. GROSFPIELD said Mr. Tweeten testified on the amendments
from the Attorney General’s office on the Natural Resource Damage
Program. He asked Mr. Collins if he would respond to that. Rob
Collins, Chief Counsel, Natural Resource Damage Program, said
initially they agreed to oppose the bill, but when industry
agreed to make some amendments, some of their opposition was
addressed. There was still some concern with the site specific
criteria and the method of measurement. He said there would be
some additional amendments proposed by the DHES. With the
amendments that have been proposed and the DHES proposed
amendments, the Department of Justice would support the bill.

EXHIBIT D
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SEN. BROOKE said Page 12, Lines 9-11 says: "An application is
considered complete unless the appllcant is notified of a =
deficiency within the appropriate review period.” -She aske . -
Pilcher if he thought there would be difficulty in notifyin o
someone within the review period with the staff that they h

He answered that the section she referred to causes considerable
problems from the resource stand

to complete a review within 30 d

the projects is lengthy; for ex

consisted of 27 volumes. To be

review of an application like th

SEN. BROOKE said she had a lot of questions about the bill, but
if the amendments address those questions, they would be moot.

She asked if Section 13 was amended out of the bill. Mr. Pilcher
replied that there were amendments that addressed that concern.
The initial time-frame will be changed with the amendments.

SEN. BROOKE said she had some concern about the Milltown Dam near
Missoula. Discussion has gone on for some time now concerning .
the toxic waste there. She asked Mr. Pilcher what the bill would
do to address that situation. He responded that in the bill as
introduced, he would have some concerns about the water quality
there. But with the amendments he did not think the review on
that situation would change from what is already in place. The .
superfund process has to consider alternatives to the remediation
plan, but does not believe SB 331 would have anything to do with
that decision.

SEN. KEATING said the matter of "dissolved" and "totally
recoverable" has come up several times. He asked Ms. Stash if
she could give a scientific explanation why totally recoverable
may not be necessary. She said the demonstration Mr. Horpestad‘
was the best example of total suspended solids. The solid form
was not harmful to fish. S8he read a quote from the Water Policy
and Technical Guidance from the United States Environmental
Protection Agency, dated October 1993. See EXHIBIT 9. Page 2.
That quote says: "...This conclusion regarding metal
bloavallablllty is supported by a majority of the scientific
community within and outside the agency. One reason is that a
primary mechanism for water column toxicity is absorption at the
gill surface which requires metals to be in the dissolved form."
Copper is a metal that is immediately dissolved and is
biocavailable to the fish and should be protected against. There
was some talk about costs of total recoverable vs. dissolved.
The difference in the cost of testing those would be about $12.00
per sample to measure what the correct way would be. -

Ms. Stash said there was reference made regarding a law suit from
an individual company. She questioned whether it was good policy
to set policy for an entire state based on a single pending .
lawsuit. SEN. KEATING said the example she referred to was w1th
copper; that the fish could not take them in through their gils
because of the size of the chunks. ] EXHIBITD
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SEN. K G asked Ms. Stash if that applied to all metals. She
answer s it does. She said what makes metals problematic is
when they go from metals to a metals salt.

SEN. KEATING said 10 milligrams of nitrate per liter was
considered safe until SB 401 was enacted, and was safe for a
fetus. Then someone says they would compromise and say 5
milligrams per liter. Why did the department go to 2.5 '
milligrams per liter and then someone says they be happy
with 5. Mr. Pllcher responded that 10 was a ma contaminate
level and was designed to protect the people consuming that-
water. He said 10 would be enough of a threat to infants that
the water must be protected. It also depends upon the source of
the nitrates and other factors. Mr. Pilcher said one level is
based on public health and the other is on nondegradation of
water.

SEN. KEATING said SB 401 dealt with nondegradation and mixing
zones. Nothing was ever said about septic tanks or subdivisions.
He said he knew that they were not supposed to degrade the water
and public health is supposed to be protected. However, they
also have to provide for the public to be able to live some
place. When nondegradation levels are unachievable or so
expensive, the department has actually made rules against the
public. Somewhere there has to be a happy medium for
nondegradation, the public, and the protection of public health.
He said if he had a septic tank and drain field on his land, it
should be his prerogative if he wants to degrade the water
regardless of the law. He asked Mr. Pllcher why there wasn’t a
happy medium that serves all purposes. He replied that when SB
401 was enacted, he could recall many of the same statements that
it was a mining industry bill, but Dan Frazer, who was then Chief
of the Water Quality Bureau, made it clear that nondegradation
could apply to a lot of activities not just mining. He said SEN.
KEATING was right that they had to achieve a balance. The
department made enough changes to allow continued growth in the
State of Montana. Many subdivisions were reviewed and approved
with on-site drain fields, so they were not being shut down
completely. In areas where the level of nitrates were moving up
toward public health standard, the department has asked for
advanced treatment. Many subdivisions have been approved with
the advanced treatment systems installed, and were working fairly
well. The department will revisit that to make sure that they
were being reasonable. .

SEN. CHRISTIAENS said if there are 45 amendments to the bill, ‘he
didn't feel comfortable asking questions, not knowing what the
amendments would do to the bill.

CHAIR. GROSFIELD said he had been informed that the amendments
would be delivered to the committee by Thursday. .

EXSHBITIRR . sM1
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SEN. ECK said in the demonstration, the committee ers s
the fference between the dissolved metals and rec able.
said the same metals are in the solid stone as what was
digssolved. He said he left it up to the DHES and industry to
work out the amendments. There are two amendments that they were
not yet. in agreement on. He said as Mr. Marx pointed out, onex’’”
part per billion for carcinogenic standards was pretty severe:i
industry to try to comply with. Industry wanted to go to one-"
part per ten-thousand and arsenic would be one in one-thousand.
SEN. BECK said he would have to talk to the people that drafted -

the bill before he would make a commitment on that. There has
to be some common sense in the law and where does the parameter
end regarding drinking water. He said in the beginning he had.

10 milligrams of nitrate per liter in the bill, and the people
from the Helena Valley asked very strongly for an amendment.
They were putting in above ground septic systems that were
costing up to ten thousand dollars ($10,000) as opposed to. about
twenty-five hundred dollars ($2,500) for a normal septic system.
If the 10 milligram per liter standard had been in there, they
could have met the standard. There have been a lot of amendments
and compromise on the bill, and industry and the department seem
to be worklng out the problems SEN. BECK would appreciate the"
committee giving serious consideration to the amendments to the
bill.

{Tape 3; Side: A; Comments: there was so much background noise it was nearly
1mp0551b1e to hear the testimony or the tape}

HEARING ON SB 362

SEN. LARRY TVEIT, District No. 50, Fairview, said SB 362 is an
act exemptlng certain activities from groundwater permit :
requirements. The rules adopted by the Board of Health for
adminigstration of the Montana Water Quality Act exempt some :°
activities from groundwater requirements. A recent legislative

audit rformance revi ointed out that the statutory au rity
for a cies other tha ES, gave them some jurisdiction- r .
groun ter protection was not clear. The report reco nded

clarifying in statute the authorlty of DHES to grant exemptlonsz
by referral to other permitting agencies for groundwater
protection. In the altermative, the report recommended
eliminating the exemptions that created the double permlttlng
process.

Gail Abercrombie, Executive Director, Montana Petroleum
Associlation, said she attended meeting reviewing the audit of the

EXHIBIT D
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TESTIMONY CONCERNING SENATE BILL 33
February 13, 1995

Senate Natural Resourceg Committee
Senator Grosfield, Chairman

Montana Legislature

Helena MT 59620

Mr Chairman, members of the committee.

My name is Jim Carlson, Director of the Environmental Health
Division, Missoula City-County Health Department.

I wish to oppose Senate Bill 331 for the following reasons:

Senate Bill 331 is a major restructuring of the State Clean Water

Act.
-It weakens the criteria for public exposure to carcinogens to
level much less stringent than most states.
~T i a
co g Y
a £
Montana. : :

It would weaken the nitrate standard for non-degradation in
groundwater at the drinking water standard. That means that
it would be legal for a source to contaminate groundwater to
the point that the ral
viclated. If that g dwa
water supply, we would be
water supply due to violat

The non-degradation ts must to protect our
groundwatersgs ad a via of drink ter. In Missoula

groundwater is our gole source of drinking water.

;. It is our understanding that there are a number of amendments

p We
1l ese
n lic
ore

i
In summary, we stand in oppo to bill weakens the
State Clean Water Act as to t a te pr on of public

resources and public health.

TOTAL P.B3
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that 1z guidance can be effectively implemented on a broader level, across any watars with
roughly the sarme physical and chemical characteristcs, and recommend that we work with
the Swtes with that perspective in mind. ‘

0 Dissolved vs. ‘Tatal Recaverable Metal

A major issue is whether, and how, 0 use dissolved metal concentradons (“dizsalved
metal”) or torl recoverable metl cuncenzations (“tetal recovernble metal®) in setting State
water quality s@ndards. In the past, States have used both approaches when applying the
same Environmental Protection Agency (EPA) critena numbers. Some alder critefia
documents may have facilitated these different approaches (o interprerarion of the criteria

-because the decuments were somewhat equivocal with regards 10 analydeal methods. The
May 1992 interim guidance condnued” that either

It is now the policy of the Office of Water that the use of dissolved mexl to s&t and
measure comphance with water qualily standasds is the recommended approach, becauss
dissolved metal more closely approximaics the biavailzble frastion of meul in the water
column than does 101al recoverable metal. This conclusion regarding metals bicavailabilicy is
suppored-by a majarity of the scientific community within and outside the Agency. Oms. .
reasun is that a primary mechanism for water eolumn toxicity is adsorpdon a: the

which requires form e P
The position that the dissolved meuwls appruach is more accurate has besn

becauss it neglects the possible wxicity of particulate metal. It is true that some ‘hgve

indicated that particulate mewls appear Lo contribute to the toxicity of metals, pechaps:”

because of factors such s desorption of merls at the gill but thess aame

indicata the tozicity of pardculate meial is substantially less than that of dissolved L

bicavailabile than metalt in discharges or in ambicnt watens.
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The reasons for the potenual consideration of total recoverable measurements includa
risk (nwnagement considerauons not covered by evaluatioa of water column (oXicity, The
; water ual critena are nerther
’ L d 1 con g dwelling vrgarusms manages,
however, may nsider effects and may ke =
conservative approach fur memls, considenng that metals arc very persisient chemicals. This
conservative approach could include the use of total secoverable menl in watee quality
- standargs. Hawever, since consideration of sediment impacts is not incorporated inta the
T C egres of it
of metal
caiteria and an imprecise undersmnding of
continue to pursuc research and other activities to clase these knowledge £aps.

linn! the scientific uncerwintias are beter resolved, a range of different risk
management decisions can be jusdficd. EPA recommends that State water qualiry standards
be based on dissolved metal, (Ses the paragraph below and the attached guidance for
iechnical decails on developing dissolved criteria.) EPA will also approve a State risk
management decision to adopt standatds based on total recoverable metal, if thosa standards
are otherwise approvable as a maner of law.

0 Diasolved Criteria

In the toxicity tests used to develop EPA meals criwria for aquadc life, some frastion
of the metat is dissolved while some fraction is bound to pardculate mansr, The p

0 Site-Specific Criteri2 Modifications

While the anove methous wiil cormeet wome sue-sxuie toaliz witesng nsels

ements s EPA has vidancs (W
1983; Gui Deriving cal Aquatic Water
Quality Criteria by Modifying National Criteria, EPA-600/3-H4-099, 19 ) for thres
in s
es

EXHIBIT D
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WEPR 15 an vpuonad method {or site-specific critena deveivpment for cerwain mletals. EPA
zommitted 1 the NTR preamble to provide guidance on determining the WER. A draft of

this guidunce has been circulated to the States and Regions for mview and comment, Ax
suslfied by water characierisucs and as recommeanded by the WER guidance, we saongly '
encourage the applicanon of the WER across a watarshed or waterbody as upposed 10 .72 P

application on a discharger by discharger basis, as wehnically sound and an cfficicnt use of
resaurces.

In order W meet curtent needs, but allow for changes suggested by protocel users,
RPA will issuc the guidance as “interim.” EPA will accept WERSs developed using this
puidance, 15 well as by using other sciendfically defensible protocais. (JW expects the
intcrim WER guidance will be issued in the next twa months.

(NPDES) Permits
0 Dynamic Water Qualicy Modeling
Although not specifically pan of the reassessment of water qualiry cniteria for metaly, -

dynamic ot probabilistic models are another useful tool for implementing water quality
triteria, especially for those criteria protacting aquade life. These models provide another

way 10 incorporate site-specific data. The 1991 t for Waies
Qualiry-based Torxics Control (TSD) (EPA/S05/ as well a3 smtie
(steady-state) models. Dymamic e best usc of the specified magnituda, ’
duration, and frequency of water i re,

of the lity that 2 water ex

yestate make 2 number wo

makes them lcss complex and less accurate than dynamic models.

Dynamic models have received increased artention over the last few years as a rosult
of the widespread belief hat steady-state modeling i nservadve due o -
cavironmentally conservative dilution assumptions. ¢f has led to the o
that dynamic models will Always lead o less s
effluent limits) than steady-state models, which
models. EPA considers dynamic models 1o be
water quality criteria and continucs (o recomme
commitment of resources to develop appropriate
details on the use of dynamic models.) i

o Dissolved-Total Metal ‘Transia:nrs

Expressing water quallty crileria as the dissolved form of 2 meml poses a need 10 ba
able 1o tanslate from dissolved mewl @ towal recoverable metal for TMDLs and NPDES N
permits. TMDLS for metals must be able to cleulate: - rlin B
asceriain attainment of water quality sandards, and (2) ¢ metal W
achieve mass balance necessary for permining purposes.

EXHIBIT B+,
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s uistionsg ire that fimite of meta)s in permits be suated as total
rusove m viee L1 $122,48(e)) except when an erfluent guideline

speciies (Re ilminon i anather (orm ot the metal. te approved anaiyincal methods
measure oaly dissolved metd, or the permit wnter cxpresses a metals limut i anather form
(e.2., dissolved. vaienr, o total) when 1eguied (0 Gury vyt provisions of the Clean Water
Act. This 13 because the cemical condinons in ambient waters frequentty differ substantially
from those in the eiflucat, and there is no assurance that efflucat particulate metal would not

dis ge. S
be rec t
Jif In X

an he established. Both the IMDI. and NPDES nses of water quality criteria require the
ability 10 Lranslate bertween dissolved metal and wotal recoveranie metal. Artachment #3
provides metods for this mansiadon.

0 Use ot Clean Sumpling and Analyucal Techniques
In assessing walerbedies to determine th ity problems due
metals, the quality ot the dae used is an impo data are used to determine

atalament status for water quality standards, discern trends in water quality, esdmate
background loads for TMDLs, calibrate fare and oansporr models, esimate effluent
concentrations (including efflucnt variability), assess permit compliance, and conduct

and
1
techniques for rampling and analysis may be crideal 0 accurate dam for implementation of
aquatic life enteria for metals, i

The magnitude of the contaminaton problem increases as the ambient and effiuent
metal cancentaton decreases and. therefore. problems are more likely in ambient
ents. i (or prec sam
and daa in B
(ppb) range. “Ultraclean® techniques refer 1o
produce reliable analyrical data in the part per
concentrations of metals in surface watass and
effect of contamination on the quality of metal
ey b dovelen rTmoesie 6F v use of ¢ ansd elineclean eeehrinues and 2re
woondinaung with the United Sates Geological
has been doing work on these iechniques for
We anticipate that our draft protocals for cl
year 1993. The development of comparable p
beavailgbleinl . In ng these ls, we of
hniques and will e gui to the si where
Appendix B to the WER guidance document provides some general guidance on the uss of

EXHIBIT D
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S anaylical techriques. (Yo Atacnment #4.) We recommend be used
sy Stawes and Regions as an intenim step, while the ciean and ultra<clean protocols are being
seveiepe.

" [ter or Histoncar Daa

The concemms anout metds sunpling and analysis discussed above mise corres;:ondmg
soncerns about the validity of historical data. Data on ctfluedt and ambient metal
concenmations are collected by a variety of organuanons including Federal agencies (e.g.,
EPA. USGS), State pollution control agencies and heatth depariments. local government -
agencies, municipalides, industrial dischargers, rcsearchers, and others. The dau are
collected for a vanety of purposes as discussed above.

{ is
s s .
collection and daberutery analysis, that have resulted in ingccurate measurements. For
example, in developing 3 TMDL for New York Harbor. some historical ambient dat2 showed

extensive metals problems in the harbor, while other historical ambient data showed only

blems.
The k A)
t(QC)
ted and analy app  aw evels of or hi ac .
le. IMedata eve  ent e alse ered le, both

hecause they meet the above fest and because the toxicity test solutions are created by adding
inown amounts of meals.

{lee 18
}H H .
« ) be
true, accurate, and complete as certified by th
aware ot new informartion specific 10 the efflu
previously submitted DMR dat, the permirnes
perrmmng authariry. The permining authority
permi ining ae t responses (o menitoring/reperting and
efflue (Ses ent ditdonal details.)

Summary

Tha mangzement of metals in the aaguatic environment is complex.- The scienee

would be delayed or deferred because of this guidance.

EXHIBIT D
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17 you have questions concerming this guidance, picase conact Jim Hanlon, Acting
Nireerar. Cffice of Science and Techaclogy, at 202:360-5400. It you hava questons on
jpecilic dewis of the puidance, pleasz contact the appropnate OW Hrancn Chief. The
Branch Chiefs responsible tor the vanous areas ol (he water guallry program are: Bob April
1202-260-6377, water quality critenas. Elizabeth Fellows 1202-260-7046, mumwring and data
1ssues), Russ Kinerson 1202-260-1330, modeling and tanslators), Don Brady (202-260-7074,
Total Maximum Daily Loads). Sheila Frace (202-260-5537, permits), Dave Saback
(202-260-1315, water quality standards), Bill Telliard (202-260-7134, analytical methods) -
and Dave Lyons (202-260-8310, enfercement).

Armachments

EXHIBIT D
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ARSENIC WATER QUALITY STANDARDS -
- f}//
CURRENT MONTANA & EPA

DRINKING WATER STANDARD 0.05 ppm

" CHRONIC AQUATIC VALUE

TO PROTECT FISH & |

AQUATIC LIFE 0.19 ppm
CURRENT MONTANA HUMAN

HEALTH STANDARD 0.000018 ppm

PROPOSED 10° HEALTH
RISK BASED STANDARD 0.02 ppm

AVERAGE ARSENIC 1992
MISSOURI RIVER AT TOSTON. 0.024 ppm
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I URGE YOU TO VOTE IN FAVOR!

SENATE BILL 331.
THANK YOU.

PAM WILLETT
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rTestimony on Senate Bill 331 BILL NO

Glenn Marx, Policy Director, Governor Racicot’s Office

Mr. Chairman, for the record I’m Glenn Marx and I serve as
policy director for Governor Marc Racicot.

As you’ve heard some of the proponents of this bill,
during the 1last two s the sponsor of the SB 331, mining
industry representatives and management and staff at the Department
of Health and Environmental Sciences have been meeting in an
attempt to reach technical and procedural agreements regarding the
contents of this bill. S

Those ussions have ly successful, and. the
governor of his sincere a i to the sponsors of this
1 d t £ e ood faith" coo approach
in y  cided to rush with .its

s s ish ' would have touched off the kind

of useless and wasteful environmental emotional holy war that -~

nobody wins. The 1lengthy discussions between industry and the
department were productive in that, from the State’s standpoint at
least, such a war is not necessary. But it appears we can’t get by
without at least a factual skirmish. .

It is poi out the or 1 version of this
bill would bly ted in the of water quality
primacy for the state. This new version of the bill abolishes that
aspect of discussion and allows us to scale the debate back to what
I’m sure will be a stimulating discussion focused in part on risk
assessment.

as ent is one key area of disagreement. But this

is a i e of dispute, an area which merits a public
policy focus, and therefore an area which deserves - serious
slat n. s of
stry o a ‘in
ana, th g tal
lati P her
focus, of c¢ is exclu s demonstrate
environmental rdship, and recognize that
people must live and work in thi the actions of

people impact water quality.

The department will follow me and offer épecific language for
a handful of amendments which address the State’s concerns. "As an

introduction to s a licy
discussion of t r pr ound
information ‘on to ater

quality protection.

The State of Montana has a legal and constitutional obligation
to protect public health. Every comment made by me the department

EXHIBIT D
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must be filtered through that obligatory screen. And oes

that public health screen determine regulatory actions here” and
now, but it must also provide a baseline of protection for
environmental consequences unknown or uncertain now, and only felt
in the near or distant future. That regulatory baseline can be
described in one word: prevention.

This emphasis on prevention serves as the basis for two key
policy amendments to SB 331. These amendments center on Section 2
of the bill, and relate to one, the publicly-accepted public health
risk for cancer-causing agents...and two, a procedurally-sound way
to measure metals in streams. Prevention and caution, constrained
by real-world redlities, form .the basis of virtually ‘every
amendment the State proposes.

Right now in Montana, the acceptable risk of contracting
cancer through water-borne pollutants is one in one-million. That
standard is set. in both law and rule. This bill proposes to change
that risk threshhold to one in ten-thousand for all cancer—cau51ng
agents except arsenic, which would be one in one-thousand.

Montana, like most western states, has a high rate of natural
-aresnic and Montana’s policies must reflect that natural aresnic
rate. Yet standards should be, must be, and will be, set. And
because of the State’s fundamental obligation of true health risk
prevention, we propose to modify both the existing legal standards
and the proposed changed standards suggested in this bill. From a
scientific and public health standpoint, the State believes it is
safe to lower the cancer-causing agent threshhold from one in one-
‘million to one in one hundred thousand. That figure should be
compared to your risk of dying in a car wreck, which is one in
sixty-five. Roughly half the states in the nation have adopted. the
one in one hundred thousand cancer risk level from water-borne
pollutants. ‘

Aresnic presents a separate challenge, and is a separate
issue. The state believes public health would still be protected by
lowering the aresnic threshhold to one in one thousand. Thus, in
this case, we concur with the sponsor’s amendments.

Agreeing to lower a standard is not an easy decision to make.
Keep in. mind this new rate would be set at about 18 parts per
billion, which is detectable and is approximately the naturally
occurring rate of aresnic in Montana. The drinking water standard
for aresnic is 50 parts per billion, which means the proposed level
of 18 parts.per billion is more than twice as stringent as the
drinking water standard.

The not believe we in any way se public
health by this risk threshhold. And we the right
to aggressively move to modify this established risk threshhold
with the advent of any new available scientific information.

It should be pointed out that establishing a risk threshhold

EXHIBIT D
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is nearly as tidy, nor , as convicting a criminal.
Sci is continually ev technology 1is constantly
improving, and new debates are perpetually stirred. Acceptable risk
levels "of cancer-causing agents is invariably not a sheer

scientific decision nor a strictly government decision but is in-

fact a public policy decision based upon public’s tolerance for --

and acceptance of -- risk. It is appropriate that the Legislature,
as representatives of the people of Montana, make a public policy
decision =-- with full public comment =~- based upon the best

information available. In fact, this is the exact public process
EPA wants states to follow in establishing risk levels. The DHES
will assist you in any way possible, and the State has provided a
risk recommendation based upon what we see through the filter of
public health protectioén. 7 :

The second serious policy issue in the bill is the question of
what process is used to count 1mpur1t1es in the water. Should the
state measure only dissolved metals in the water or should the
state measure the total recoverable metals? :

The State believes measurement should be consistent and
expansive to make sure we quantify actual parameters of everything
we can, in fact, quantify. That is, it seems to us, the only true
test of actual water quality. When you are on a diet, you have to
count every calorie, because every calorie contributes to weight
gain. When you protect water, you have to count every .impurity,
because every impurity contributes to water degradation. I’m sure
the department will have a more scientific example of why the State
proposes an amendment to this aspect of SB 331. But simply put,
water quality protection should be inclusive, not exclusive.

Mr. Chairman, while the State stands as an opponent to this
bill, it does so recognizing the tremendous amount of work by the
sponsor and the department which preceded this hearing. We also
recognize there are only a e areas of policy
dispute and a few other proce d died in the bill.
But the to protect public health and err on the
side of s the Siate to take this posture. Should
the department’s amendments be adopted, the State would be 'in
support this bill. ’ '

Thank you for the opportunity to testify.
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DEPARTMENT OF HEALTH AND ENVIRONMENTAL SCIENCES

Steven L. Pilcher,Administrator
Water Quality Division

The Department of Health a Environmen ppears
before you today in opposition SB 331 in form.
Let ' me begin by recognizing t substanti being
offered by the sponsor. The quality division een
working with industry representa on these proposed a nts

for some time and we appreciate the opportunity to discuss and
resolve many of the concerns and issues of the bill., Mr. Marx, on
behalf of Governor Racicot has provided an excellent summary of our
position on the bill and I would 1like to follow with more
technically based testimony on several provisions of the bill.

Section 1 seeks to restrict the ability of the board to adopt

st

re i
ou a
su i

Agency with the important exception of ground water standards.
There are no federal guidelines or standards for ground water.
This provision would limit our ability to adopt technology based
treatment requirements when EPA has failed to do so.

Section 2 proposes water gquality standards that would not meet
federal guidance and would not be approved by EPA. If these
standards are approved, EPA would move tc adopt our current
standards creating a duplicate standard system. They would also
likely terminate our delegation agreement for the issuance of waste
discharge permits under Federal law resulting in the need for two
permits for each facility discharging wastes to state waters.

The proposed amendments would delete this section to eliminate
the risks of federal assumption of these programs but would
incorporate, in a different section, legislatively mandated
risk levels for human carcinogens. The proposed levels are
one of cancer per 10,000 (10-4) pe for all
carc S pt arsenic where the risk level d be omne
excess case per 1,000 people (or 10-6) or about 18 parts per
billion. The arsenic limit for drinking water is 50 parts per
billion or a risk level of about one excess case per 750
people.

EXHIBIT D
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The  risk in our present standards is oneﬁgkg
million p (10-6) and is the risk level adopted by about one
half of.the states. The remaining states have adopted a risk level

- of one -in one hundred thousand people (10-5). For comparative
purposes the risk of h due to; vehicle accident 1-in
65, falls 1 in 186, for home s it is 1 in 130 ple.

Section 2 also contains a requirement that standards for
metals be based on the dissolved method of analyses. Although use
of the ‘dissolved method of analyses for standards has been approved
in some states we ‘must oppose this change for the following
reasons: - o

¢ all of our current standards were developed using total
- recoverable methods of analyses.

¢ Although the EPA will accept standards. based on “the

dissolved method of analyses EPA requires that ‘discharge

. limits for permits be d on the total recover met of

. analyses. Thus, inst compliance monitoring dr re
both types of analyses.

¢ The dissolved method of analysis requires filtering the
samples in the field. Such filtering is very difficult in
freezing weather and is much more expensive and prone to error
than is the total recoverable method.

¢ The dissolved method of analyses does not measure all of the
pollutants present. We would 1like to provide a quick
demonstration that illustrates our concern.

Most of the water quality data that exists in the data files
is based on the total recoverable method and this data will
not be comparable to new data based on the dissolved method.

Section 3 provides that the board shall adopt site specific

stand While this is a good concept, we are concerned that
site ific standards reflect the impact of all routes - of
exposure to contaminants. There are cases where significant

toxicity may be caused by fish ingesting contaminated sediment or
bugs. .

Section 4 proposes to modify a number of definitions. The
proposed change in the definition of "Degradation" would require a
complete revision of the nondegradation rules.

The proposed amendments’ to this definition will require
relatively mirnor changes to the rules.

The proposed changes in the definitions of -"Industrial" and "Other

wastes" would remove the permitting requirements -for these
structures. i )
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The proposed amendments delete these changes 5 -

BiLL .’

The proposed change to the definition of "State Waters" 1s not

compatible with the fact that all waters belong to all of the

people and. that these waters deserve protection under the
provisions of the water quality act.

The proposed amendments provide that ponds or lagoons used
solely for treating, transporting or impounding pollutants are
not state waters and is acceptable to the Department.

Section 5 requires coordination of our p gp with
that of other state agencies. 1ile we now to inate
those functions, we welcome the specific legislative directive.

"Section 7 directs us to establish a classification for
intermittent or ephemeral streams and we agree with this need. The
proposed amendment .would be of value to the Department. We are,
however, concerned with the proposed changes to 75-5-301(2) which
require that standards be "cost-effective and economically and
technologically feasible". While this condition is appropriate for
establishment of treatment standards, it is inappropriate for water
quality standards. Water quality standards must be set at levels
that are protective of the beneficial uses. The language as
proposed would result in federal promulgation of standards for
Montana.

The proposed amendments would delete this change.

The proposed changes requiring that nitrate concentrations in
ground water of less than 10 milligrams per liter be nonsignificant
would completely negate the nondegradation concept for ground water
and would significantly reduce the protection of the ground water.

The proposed amendments would result in considerable
protection for ground water and would significantly reduce the
burdens on the department and the regulated public.

Section 8 requires all known misclassified waters be reclassified

in a timely manner. Due to the 1list of known misclassified
streams, this effort would require significant additional
resources.

The proposed amendments would provide the Department with more
flexibility and reduce the resource demand.

Section 11 proposes changes to the definition of "natural" in 75-5-
306 would conflict with common sense and federal requirements in
that it would provide that the conditions of waters which were
receiving raw sewage in 1971 would be considered natural.

The proposed amendments delete this change.

3
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Section 13 establishes a new requirement that all permits be
reviewed for completeness within 30 days and that the first review

.must include all issues. While it is -appropriate to demand
ylreasonable and timely response to submittals,..the current 1anguage g
"is not practical. - Complylng with ‘this requirement would require .-

:additional resources beyond what we have requested through.the
budget process. ;
“The proposed amendments - extend this time to 60 days and
applles to only.- new permlts, and-somewhat 11m1ts the

-Section 15 modifies the .current prov151ons for holding a
contested case hearing and would -require that a contested case be
held in the county of the violation unless the alleged violator
.:wantéd the case to be heard in Lewis and Clark County. This change
_would require extensive board travel and increased expense. °

i The proposed amendments remove this requirement.

Sectlon 16 includes a proposed requlrement that civil actions
take place in the count of the violation. Such a llmltatlon will

- . increase staff travel and per dlem expenses .

No amendment has been proposed to address our concern.

" Hopefully my comments have pointed our clearly the effort that has
“‘gone into our discussions with industry on -this bill. While - a
‘couple of areas of disagreement still exist, we have made
substantial progress on this bill .and we ask for your support of
the amendments that have been offered and of those offered by the
Department.
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SENATE NATURAL RESOURCES COMMITTEE
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Vote: SEGREGATED MOTION TO ADOPT FROM AMENDMENT NO.
8b033002.amk, AMENDMENT NO. 1, FAILED 6-5 ON A ROLL CALL VOTE

SEN. FOSTER MOVED TO DO PASS SB 330 AS AMENDED.
MOTION CARRIED 8-3 ON A ROLL CALL VOTE.

Motion: SEN. FOSTER MOVED TO DO PASS SB 331.

Motion: SEN. FOSTER MOVED TO ADOPT AMENDMENTS NO. sb033102.amk
AS CONTAINED IN EXHIBIT 17.

: Mr. Kakuk said he would try to explain the main
intention of the amendments. He said that these amendments were
requested by SEN. BECK, and that the Discussion Draft, prepared
by staff at the committee’s request, EXHIBIT 17 DD, included
these amendments and was nearly accurate. There was one change
needed with respect to Amendment No. 4 where it says: "and
providing an effective date"; that should be changed to: "and
providing an immediate effective date." Another error was on
Page 13, Lines 7-13 of the Discussion Draft where Items (i),
(i1), and (iii) should be stricken and replaced with Amendment
No. 22, items (i), (ii), (iii), and (iv). Those amendment items
were developed by representatives from the mining industry and
the DHES. Mr. Kakuk reviewed the rest of the amendments with the
committee members.

SEN. KEATING asked Mr. Pilcher what the difference was between
7.5 milligrams per liter for waste discharge and 5.0 milligrams
per liter. He responded that the department rules had stated
that conventional septic systems were okay, but once they reached
half the standards it meant they were 50% away from the drinking
water standards already. They would therefore be required to go
to Level 2 treatment which was much more expensive, but would
take out those nitrates. The level of nitrates would generally
be going up because they would be mixing in with background
nitrates already in the groundwater.

SEN. KEATING asked if the mixing zone goes to the edge of the
property. Mr. Pilcher replied that currently there was a bill
being considered addressing that, and if it passes, the mixing
zone would go to the edge of the property. If sewage is
discharged and it goes above 5.0, the discharge will be
significant and the applicant will have to go through
nondegradation review.

-

{Tape: 3; Side: B)

CHAIR. GROSFIELD asked Mr. Horpestad what was going on‘with the
federal rules, as described on the top of page 15 of the
Discussion Draft, and how that relates to nonsigniE)diBid Dndexr
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nondegradation. He answered that the language that was added
reflects the fact that under federal law -the .treatment
requlrements must be imposed in order for Montana to receive
primacy for the permit program. The second ‘part of that says -
that to the extent the federal government has not adopted minimum
treatment standards, the board can adopt them, if they gp through
the rule-making process and determine that they are economically,
technologically and environmentally feasible." It also says if
it is nonsignificant under the nondegradation rules, the
department cannot require minimum treatment, except where
required by the federal requirements.

CHAIR. GROSFIELD asked Mr. Horpestad to explain Section 9,
Subsection (b) on page 16 of the Discussion Draft, and the
proposed changes beginning on Lines 21-23. He responded that the
first change to subsection (b) in the bill (Lin&s 18-20 of thé
Discussion Draft) meant that a natural spring does not contain
industrial waste, and a permit cannot be required for it. The
language on Lines 21-23 was stricken because it left the
department in an awkward position because that groundwater would
have to be monitored to see if it contained industrial waste such
that it could require a permit. The new language beginning after
Line 23 says that if you are pumping groundwater and discharging
it to surface water, it cannot cause the surface water to violate
standards.

SEN. BROOKE said the bill in this subsection (b) says essentially
that a groundwater discharge to surface water does not require a
permit. She asked Mr. Horpestad to further comment on that. He
said the problem with that provision was that there are areas in
the state where the groundwater is of lower quality than the
surface water. The original language of the bill says that they
cannot require a permit for dlscharglng that groundwater to
surface water. The revised language in the Discussion Draft does
not prevent them from determining that the discharge constitutes
a significant alteration to the surface water, and therefore
could require a permit.

{Camments: there was so much background noise it was difficult to hear.}

SEN. BROOKE said in Missoula the aquifer was under the septic
tanks. She asked what that did with respect to the current
standards. Would the bill as proposed to be amended be more
threatening to the aquifer? Mr. Horpestad replied that the
proposed amendments raise the nondegradation significance lever
for good quality groundwater from the curxent 2.5 parts per
million to 5§ parts per million. SEN. BROOKE said with all the
building in Missoula and more and more septic tanks, it would .
seem that this would cause more and more degradatlon to the .
agquifer. Mr. Horpestad said the bill would require alternate .
water supplies or alternate treatment systems to keep the R
groundwater at the same level.

o502E81IEN: D
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Mr. Horpestad said if you start out with zero nitrates in thé
groundwater and it is then allowed to go to 10 parts per million
of nitrate from human sewage, that means if you drink that .
groundwater, essentially you are drinking 20% recycled sewage, . .
and there may be other things present besides nitrates. o

SEN. CHRISTIAENS asked how that would affect the pricing of |
housing. If there was already a high level of nitrates in the ;
land, what does it cost to go from one level of treatment to .
another? Mr. Horpestad said that secondary treatment would.
requlre biological treatment which converts the nitrates to
nitrogen gas. That is usually done with a sand filter or a small
treatment plant. He estimated that would cost from $2,500 to
$7,000 additional per housing unit. .

SEN. CHRISTIAENS asked if he could install a septic tank himself.
Mr., Horpestad replied that he would have to hire a contractor to
do that.

SEN. WELDON said he had 3 specific concerns with the bill: 1) the
changes in arsenic 1evels, 2) what happened to the measurement
method, and 3) the savings clause. In the savings clause it.
says: "Section 75-5-614 does not affect proceedlngs that were
begun before (the effective date of this act)." He asked what
that meant. Mr. Pilcher said that language was put in the bill
at the request of the DHES to deal with litigation that was
currently in district court relative to violations that took -
place elsewhere in Montana. They wanted to make sure that the
change would not alter those ongoing cases.

Mr. Pilcher said that with respect to the measurement method, it
was their understanding that it would be necessary for the
committee to act on the original amendments, and then amendments
to the amendments would be provided to the committee members to
address dissolved vs. total recoverable, and the risk levels that
were acceptable to the department.

CHAIR. GROSFIELD said they would have to vote on the first set of
amendments before they could change the amendments. He asked if
it was correct to say that the amendments to the amendments were
much closer to what the department feels comfortable with, with
respect to the measurement method. Mr. Pilcher said that was
correct. '

SEN. BROOKE said the memo from the Department of Justice voiced
their concern about the total recoverable versus the dissolved
measurement methods. Mr. Kakuk said the staff’s interpretation
was that the proposed amendments had just taken the language that
caused concern by the DHES and moved it from stricken section .2
into the section where it is now. They move it but have not .
altered it. The amendments to the amendments, if accepted by the
committee, will alter it. _

EXFPBIETR . SM1
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SEN.' BROOKE said that on Page 5 of the Discussion Draft, Lines 3-

4 where it says: "...permittee, or person potentlally liable
under any state or federal environmental remediation '
statute, ...", ‘the Department ‘of Justice has serious‘concern about

that. She asked why the site-specific standards were left in the
bill. Mr. Kakuk said they were concerned about other routes of
exposure, and an additional amendment that will be presented to
the committee has been prepared to address that. He said that .
will be Amendment No. SB033103.amk. g

Yote: MOTION TO ADOPT AMENDMENT NO. sb033102.amk,lCARRIED WITH
SEN. BROOKE VOTING NO. - : -

CHAIR. GROSFIELD asked Mr. Pillcher to explain the amendments to
the amendments called "Concept amendments to SB 331-as amended by
SEN. BECK (SB033102.amk), which were from the DHES.as contained -
in EXHIBIT 18. Mr. Pilcher reviewed the amendments with the
committee.

Motion: SEN. WELDON MOVED TO APPROVE THE CONCEPT AMENDMENTS AS
CONTAINED IN EXHIBIT 18. <

SEN. TVEIT asked Sandy Stash, ARCO, if she would comment on the
amendments. Ms. Stash said she did not see a real issue with the
amdendments to BECK Amendment 10 and to BECK Amendment 33. The
amendment to BECK Amendment 21 gets to the heart of dissolved vs.
total recoverable and would not be acceptable.

SEN. BECK, Sponsor of SB 331, said he would like to reject the
amendment to BECK Amendment 10 because that was already in SB
330. On the Amendment to BECK Amendment 21, when it comes to the
carcinogen rates, he would support that.. He said he did not
agree with the section of the amendment that takes "{(c) for all
metal parameters,...", etc., out of the bill. With respect to
the amendments to BECK Amendment 33, he asked why the department
had. added: ..."and the department has the opportunity to
participate in the review of the activity."

Mr. Pilcher said they were only attempting to recognize that some
of the other agencies that have thdt decision-making
responsibility may not have the same level of technical expertise
on all the issues that the DHES could offer. -

CHAIR. GROSFIELD asked Mr. Pllcher regarding -the amendment to
BECK Amendment 21 what the significance of striking subsection .
(a) was. He responded it was intended to ellmlnate the maximum
contaminant levels for groundwater.

Motion: SEN. WELDON WITHDREW EBEIS MOTION TO APPROVE ALL THE
CONCEPT AMENDMENTS AND MOVED TO ADOPT THE CONCEPT AMENDMENT TO
BECK AMENDMENT 10.

SEN. BROOKE asked why the language wasn’t the same as in SB 330.
Mr. Horpestad said the problem with the language in Amendment 10

950EX4MBIdMY
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is that it was unclear the way it was written. Does it say "the
parameter likely to be affected", or does it mean "level likely
to be affected?" If it means "level", that is approaching _
standards and it goes beyond the concept of nondegradation. . The
proposed change that they suggest would : " the parameters
likely to be affected by the activity" the nonsignificance
section in the law would be used to det ine if that would
result in a significant change.

SEN. TVEIT said the problem seems to be that the proposed
language in the amendment to BECK Amendment 10 is not the same as
in SB 330, is that right? CHAIR. GROSFIELD said if the language
was different that would have to be rectified. The proposed
language was contrary to language in SB 330.

SEN. KEATING said he didn’t see where the language in one bill
was contrary to the language in the other bill. It was just
approached from a different angle. The language in SB 330 deals
with improving the quality and the amendment to BECK Amendment 10
says: "...a parameter likely to be affected..." Those aren’t
different ideas.

SEN. FOSTER said he would oppose that amendment because the
language they wanted was adopted in SB 330, and they should be
consistent. ‘

Vote: MOTION TO ADOPT THE CONCEPT AMENDMENT TO BECK AMENDMENT 10
FAILED WITHE SEN. BROOKE, SEN. CHRISTIAENS, AND SEN. WELDON VOTING
YESI

: SEN. WELDON MOVED TO STRIKE SUBSECTION (a) IN BECK
AMENDMENT 21, MOTION CARRIED UNANIMOUSLY.

. SEN. WELDON MOVED TO ADOPT THE LANGUAGE IN THE
CONCEPT AMENDMENTS TO BECK AMENDMENT 21 IN THE SUBSECTIONS WHERE
(b) AND (d) WERE STRUCK. MOTION CARRIED UNANIMOUSLY.

Motion: SEN. WELDON MOVED TO STRIKE SUBSECTION (c) IN BECK
AMENDMENT 21,

Mr. gorpestad reviewed dissolved vs. total recoverable as he
previously stated.

Vote: MOTION TO STRIKE SUBSECTION (c) FROM BECK AMENDMENT 21,
FAILED ON A ROLL CALL VOTE OF 6-5.

. SEN. WELDON MOVED TO ADOPT THE NEW SUBSECTION (c)
IN THE CONCEPT AMENDMENTS TO BECK AMENDMENT 21. MOTION CARRIED
UNANIMOUSLY,

: SEN. WELDON MOVED TO ADOPT THE CONCEPT TO
BECK AMENDMENT 33. MOTION CARRIED WITH SEN. CRISMORE VOTING NO.
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Motion: SEN. CHRISTIAENS MOVED TO ADOPT AMENDMENTS NO.
gb033103.amk AS CONTAINED IN EXHIBIT 19.

Mr.-Piléhér'expléined the amendments to the committee members. ::: -

SEN. TVEIT asked why "shall" was struck and replaced by "may" in
amendment no. 1. Mr. Pllcher replied that was a decision that-

" the board made and this amendment gives them the flexibillty to -
consider and decide on a case-by-case basis the approprlateness
of replacing surface water’ quality standards with site specific .
standards. The intent was to allow the board to consider the:
information that would be submltted in response to the guidance -
made available to an appllcant.

SEN. TVEIT asked Mr. Pilcher to explain, "...other routes of
exposure" in amendment no. 2. He replied that they would be
considering things other than just what was dissolved in the
water. That could include impacts upon aquatic life in the:
streams. -

CEAIR. GROSFIELD asked if the board did that in adopting other
water quality rules. Mr. Horpestad responded that the board
hasn’t because they have had total recoverable standards.

Vote: MOTION TO ADOPT AMENDMENTS NO.sb033103.amk AS CONTAINED IN
EXHIBIT 19, FAILED.

Motion/Vote: SEN. FOSTER MOVED TO DO PASS SB 331 AS AMENDED;
MOTION CARRIED 7-4 ON A ROLL CALL VOTE.

(Tape: 4; Side: A}

EXECUTIVE ACTION ON SB 247

Motion/Vote: SEN. COLE MOVED TO TABLE SB 247. MOTION CARRIED
UNANIMOUSLY. "

EXECUTIVE ACTION ON SB 391

Motion: SEN. BROOKE MOVED TO ADOPT AMENDMENTS NO. sb03910l.ate
AS CONTAINED IN EXHIBIT 20.

CHAIR. GROSFIELD explained the amendments to the committee
members. He said the amendments were in response to concerns
from people who testified on the bill.

Vote: MOTION TO ADOPT AMENDMENTS NO. sb03910l1.ate, CARRIED
UNANIMOUSLY.

EXHIBIT D
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SENATE STANDING COMMITTEE REPORT

Page 1 of 6
February 20, 1995

MR. PRESIDENT:

We, your committee on Natural Resources having had under
consideration SB 331 (first reading copy -- white), respectfully
report that SB 331 be amended as  follows and as so amended do

s I IALL

genator Lorents Grosfield, Chair

That such amendments read:

1. Title, line 5.
Strike: "RULES OR"
Insert: "TREATMENT"

2. Title, line 6.
" Following: "ECONOMICALLY" . ,
Insert: ", ENVIRONMENTALLY," :
Following: "FEASIBLE;"
Strike: "AND"

3. Title, line 7.

Strike: "75-5-201,"
Strike: "75-5-306,"
Strike: "75-5-611,"

4. Title, line 8.
Following: "MCA" ' ;
Insert: "; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE"

5. Page 1, line 25.

Following: "unenforceable." .

Insert: *([Section 1}, providing conditions for adoption. of
standards more stringent than federal standards, is not
intended to prohibit the adoption of ground water quality
standaxds."

6. Page 2, lines 1 and 2. ' .
Strike: ":" on line 1 through "(a)" on line 2

7. Page 2,*lines 4 and 5.
Strike: "; and" on line 4 through "75-5-307" on line 5

8. Page 2, line 10 through page 4, line 6.

Strike: section 2 in its entirety
Renumber: subseqguent sections ' -

SBW. coord. EXHIBIT D
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9. Page 4, line 9.

Following: "applicant,"

Insert:."permittee, or person potentially liable under any state
or federal environmental remedlatlon statute,

10. Page 4, llne 23.
Following: "parametexr!

Insert: "for a parameter 1f that change is likely to affect a
beneflclal use"

11. Page 5, line 7.
Strike: "(a)"

12.'Page 5, lines 9 and 10.
Strike: subsection (10) (b) in its entirety

13. Page 5.
" Following: line 15
Insert: " (13) "Metal parametexs" includes but is not limited to

aluminum, antimony, arsenic, beryllium, barium, cadmium,
chromium, copper, fluoride, iron, lead, manganese, mercury,
nickel, selenium, silver, thallium, and zinc."

Renumber: subsequent subsections

14. Page 5, line 19.
Strike: "(a)*"

15. Page 5, lines 23 and 24.
Strike: subsection (14)(b) in its entirety

16. Page 6, line 26.

Following: "lagoons" :

Insert: "used solely for treating, transporting, or impounding
pollutants”

17. Page 7, line ‘16.
Following: "20"
Insert: ", following the time schedule of the lead agency"

18. Page 7, line 29 through page 8, line 4.
Strike: section 6 in its entirety
Renumber: subsequent sections

19. Page 8, line 10.
Strike: "intermittent" through "that"
Insert: "streams that, due to sporadic.flow,”

20. Page 8, line 11.

EXHIBIT D
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Strike: "a viable fishery"
Insert: "an aquatic ecosystem that includes salmonid or
nonsalmonid fish" . 1

21. Page 8, lines 13 ‘and 14.
Strike: "that" on line 13 through "feasible" on line 14
Insert: ", giving consideration to the economics of waste
treatment and prevention. Standards adopted by the- board
must meet the follow1ng requlrements
(a) for measuring carcinogens in surface water,-
the water quality standard for protection of human : .
health must be the value associated with an excess
. lifetime cancer risk level, assuming continuous
- lifetime exposure, not to exceed 1 x 10-3 in the case
of arsenic and 1 x 10-5 for other carc1nogens,
the board as criteria for standards of water quallty
must be stated as dissolved concentrations; - :
(c) standards for the protection of aquatic llfe
do not apply to ground water; and
(d) standards may not exceed the max1mum »
contaminant levels obtained from 40 CFR, part 141, as
of [the effective date of this actl" o

22. Page 9, lines 9 through 11.
Strike: "a" on line 9 through "liter" on line 11l
Insert: "changes to ground waterx quallty are nonsignificant if
the discharge will not cause degradation of surface water
and the predicted concentration of nitrate at the boundary
of the ground water mixing zone does not exceed:
(i) .7.5 milligrams per liter for nitrate sources
other than domestic sewage;
(ii) 5.0 milligrams pex liter for domestic sewage
effluent discharged from a conventional septic system;
(iii) 7.5 milligrams per liter for domestic sewage
effluent discharged from a septic system using level
two treatment, which must be defined in the rules; .or -
(iv) 7.5 milligrams per liter for domestic sewage
effluent discharged from a conventional septic system..-
in areas where the ground water nitrate level exceeds
5.0 milligrams per liter primarily from sources other
than human waste"

23. Page 9, line 25.
Strike: "acquires information" et
Insert: "is presented with facts indicating" :F"?f e I et

24. Page 9, lineg 26 and 27.

4315X64BIdRP
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Strike: "60" on line 26 through *75-5-307" on line 27
Insert: "90 days, initiate rulemaking"

25. Page 10, lines 6 and 15. i
Following: "“economically"
Insert: ", environmentally,"

26. Page 10, line 14.

Following: "so"

Insert: "through rulemaking, for parameters likely to affect
beneficial uses,”

27. Page 10, line 15.

Following: . "feasible." W

Insert: "Except for the technology-based treatment requirements
set forth in 40 CFR, chapter I, subchapter N, minimum
treatment may not be required to address the discharge of a
parameter when the discharge is considered nonsignificant
under rules adopted pursuant to 75-5-301."

28. Page 10, line 30 through page 11, line 8.
Strike: section 11 in its entirety
Renumber: subsequent sections

29. Page 11, lines 17 through 19.

Strike: "The" on line 17 through "waters" on line 19

Insert: "Discharge to surface water of ground water that is not
altered from its ambient quality does not constitute a '
discharge requiring a permit under this part and is not °
degradation if:

(i) the water discharged does not cause the
receiving waters to exceed applicable standards for any
parameters; or N

(ii) to the extent that the receiving waters in
their ambient state exceed standards for any
parametexrs, the discharge does not increase the
concentration of the parameters"

30. Page 12, line 6.
Following: "applications for"
Insert: "new"

Strike: »3Q"

Insert: "eQ"

31. Page 12, lines 8 and 9.

Strike: "deficiency" through "initial notice" on line 9

Insert: "major deficiency issues, based on the information
submitted. The department and the applicant may extend
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these timeframes, by mutual agreement, by not more than 75
days*® 1

32. Page 12, line 27. : . _
Strike: "1ndustr1al or other" C _ -_. . et = -y

33. Page 12, line 28.
Strike: ;"
Insert- ". Any placement of materials that is authorlzed by a
" permit issued by any state or federal agency is not a
placement of wastes within the prohibition of this
. subsection if the agency’s permitting authority includes
provisions for review of the placement of materials to
' ensure that it will not cause pollution of state waters and
the department has the opportunity to part1c1pate Ain the
review of the activity." )

' 34. Page 13, line 12 through 15, line 9.
Strike: section 15 in its entirety
Renumber: subsequent sections

35. Page 16, line 4.

Strike: "When"

Insert: "In an action"

Following: "account"

Insert: "and the court shall consider"

36. bPage 16, line 9.
Following: "amounts"
Insert: "voluntarily"

37. Page 16, lines 23, 26, and 27.
Following: “érainsge " ' <

Insert: "drainage,"

38. Page 17, line 6.
Following: "drainage;"

Insert: "drainage,™

39. Page 17, line 8.

Following: "spec1f1cat10n"“

Strike: ";"

Insexrt: ". However, any facility reviewed by the department
under Title 75, chapter 5, is not subject to the provisions
of this section."

40. Page 17, lines 15 and 17.
Strike: “"through 3" -

EXHIBIT D
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Insert: "and 2"

41. Page 17. i
* Following: line 17 : '
Insert: " NEW SECTION. Section 17. Saving clause. Section 75-5-

614 does not affect proceedings that were begun before [the

effective date of this act].

. NEW SECTION. Section 18. Effective date. [This
act] is effective on passage and approval."

~-END-

EXHIBIT D
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For the Committee on Natural Resources

Prepared by Michael S. Kakuk
February 14, 1995

1. Title, line-5.
Strike: "RULES OR"
Insert: "TREATMENT"

2. Title, line 6.

Following: "ECONOMICALLY"
Insert: ", ENVIRONMENTALLY,™.
Following: "FEASIBLE;"

~ Strike: "AND"

3. Title, line 7.

Strike: "75-5-201,"
Strike: "75-5-306,"
Strike: "75-5-611,"

4. Title, line 8. 3
Following: 'MCA" . NS g (=E4fective
Insert: "; AND PROVIDING AN E DATE" .

5. Page 1, line 25.
Following: "unenforceable."
Inserts: "[Section 1), providing conditions for adoption of
' standards more stringent than federal standards, is not
intended to prohibit the adoption of ground water quality
standards." '

6. Page 2, lines 1 and 2.
Strike: ":" on line 1 through "“(a)" on line 2

7. Page 2, lines 4 and 5.
Strike: "; and" on line 4 through "75-5-307" on line 5

8. Page 2, line 10 through page 4, line 6.
Strike: section 2 in its entirety
Renumber: subsequent sections

9. Page 4, line 9.

Following: "applicant,"” ‘ E ‘

Insert: "permittee, or person potentially liable under any state
or federal environmental remediation statute,"

10. Page 4, line 23.
Following: "parameter"

Insert: "for a parameter if that change is likely to affect a
beneficial use"”

EXHIBIT D
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11..Page 5, line 7. EiLL s -
Strike: "(a)"

12, Page 5, lines 9 and 10.
Strike: subsection (10)(b) in its entirety

13. Page 5. !

Following: line 15

Insert: "(13) "Metal parameters” includes but is not limited to
aluminum, antimony, arsenic, beryllium, barium, cadmlum,
chromlum, copper, fluoride, iron, lead, manganese, mercury,
nickel, selenium, silver, thallium, and zinc."

Renunmber: subsequent subsections

14. Page 5, line 19.
Strike: "(a)"

15. Page 5, lines 23 and 24.
Strike: subsection (14) (b) in its entirety

16. Page 6, line 26.

Following: "

Insert: "used solely for treating, transportlng, or 1mpound1ng
pollutants"

17. Page 7, line 16.
Following: "20%

Insert: ", following the tlme schedule of the lead agency"

18. Page 7, line 29 through page 8, line 4.
Strike: section 6 in its entirety
Renunber: subsequent sections

19. Page 8, line 10.
Strike: " " through "that"
Insert: "streams that, due to sporadic flow,”

20. Page 8, line 11.

Strike: " n ]

Insert: "an aquatic ecosystem that includes salmonid or
nonsalmonid fish"

21. Page 8, lines 13 and 14.

Strike: "that" on line 13 through " " on line 14

Insert: ", giving consideration to the economics of waste
treatment and prevention. Standards adopted by the board

mus e fo ng e s:

( ound r, r uwal vy criteria ust
be X umcC ina r t se paramet s
for max con '~ vel as found i1 40

CFR, part 141, has been determined, except in the case
of carcinogens. For carcinogens, the t
criteria must be the more stringent ¢ h
contaminant level, if any, or the val a th
an excess lifetime cancer risk level, s D
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continuous exposure, not to exceed 1 x 10-3 in the case
of arsenic and 1 x 10-4 for other carcinogens.

(b) for measuring carcinogens in surface water, the
water quality criteria for protection of human health .
must be the value associated with an excess lifetime
cancer risk level, assuming continuous lifetime
exposure, not to exceed 1 x 10-3 in the case of arsenic
and 1 x 10-4 for other carcinogens;

(c) for all metal parameters, the values used by the
board as criteria for standards of water quality must
be stated as dissolved concentrations; and

(d) criteria for the protection of aquatic life do
not apply to ground water"

22, Page 9, lines 9 through 11.
Strike: "a" on line 9 through "liter" on line 11
Insert. "changes to ground water quality are nonsignificant 1f
the discharge will not cause degradation of surface water
and the predicted concentration of nitrate:at the boundary
of the ground water mixing zone does not exceed:
(i) 7.5 milligrams per liter for nitrate sources
other than domestic sewage;
(ii) 5.0 milligrams per liter for domestic sewage
effluent discharged from a conventional septic system; -
(iii) 7.5 milligrams per liter for domestic sewage
effluent discharged from a septic system using level
two treatment, which must be defined in the rules; or
(iv) 7.5 mllllgrams per liter for domestic sewage '
effluent discharged from a conventional septic system
in areas where the ground water nitrate level exceeds
5.0 milligrams per liter primarily from sources other
than human waste"

23. Page 9, line 25.
Strike: "acquires information" :
Insert: "is presented with facts indicating"

24. Page 9, lines 26 and 27. -
Strike: "60" on line 26 through "75-5-307" on line 27
Insert: "0 days, initiate rulemaking"

25. Page 10, lines 6 and 15.
Following: "economically"
Insert: ", environmentally,"

26. Page 10, line 14.

Following: "so"

Insert: "through rulemaking, for parameters llkely to affect
beneflclal uses,"

27. Page 10, line 15.

Following: "feasxble."

Insert: "Except for the technology-based treatment requlrements
set forth in 40 CFR, chapter I, subchapter N, minimum
treatment may not be required to address the dlscha ﬁ?r?f a
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. parameter when the discharge is consider ignificant
under rules adopted pursuant to 75-5-301."

28, Page 10, line 30 through page 11, line 8.
Strike: section 11 in its entirety
Renumber: subsequent sections

29, Page 11, lines 17 through 19.
Strike: "The" on line 17 through "waters" on line 19

Insert: "Discharge to face wat und. water that is not
altered from its ient qua not constitute a
discharge requiri a permit is part and is not

degradation if: o o

) (i) the water discharged does not cause the receiving
-waters to exceed applicable standards for any
parameters; or '

(ii) to the extent that the receiving waters in their-
ambient state exceed standards for any parameters,