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I. INTRODUCTION 

Before the Board of Environmental Review (“the Board”) are two petitions 

for review of ARM 17.30.632(7)(a) pursuant to § 75-5-203(4), MCA.  The first 
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petition was filed by Teck Coal Limited (Teck) on June 30, 2021,the second was 

filed by the Board of County Commissioners of Lincoln County, Montana (Lincoln 

County) on October 14, 2021.   The petitions are nearly identical and request the 

Board’s review of the site-specific water quality standard for Lake Koocanusa 

pursuant to §75-5-203, MCA (Stringency Review). 

The petitions were consolidated by the Board at its October 29, 2021 

meeting and will be referred to collectively herein as “the Petitions.”  See BER 

October 29, 2021 Hearing Transcript at 11:18-25. Teck agreed that the timeframe 

under §75-5-203(4) would be triggered by the date Lincoln County filed its 

Petition.  See October 29, 2021 Hearing Transcript at 28:13-22. 

On December 11, 2020, the Board adopted ARM 17.30.632 in accordance 

with the Montana Water Quality Act and the Montana Administrative Procedure 

Act. As of July 1, 2021, DEQ rather than the Board has authority to adopt rules for 

the administration of the Montana Water Quality Act, subject to the provisions of 

§75-5-203, MCA. See Senate Bill 233 (SB 233), Sections 31, 32, and 34. 

On adoption of ARM 17.30.632, the Board determined the adopted selenium 

standards for Lake Koocanusa and the Kootenai River are not more stringent than 

comparable federal guidelines addressing site-specific selenium criteria.  The 

Board considered the requirement at § 75-5-203, MCA that without the written 

findings in §75-5-203(2) and (3), MCA,  the Board may not adopt rules more 
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stringent than “comparable federal regulations or guidelines that address the same 

circumstances” and determined ARM 17.30.632 was not more stringent than 

federal. See 75-5-203(1), MCA; BER Rulemaking Record (hereinafter “RR”) at 

002294 (BER December 11, 2020 Hearing Transcript adopting selenium standards 

for Lake Koocanusa and the Kootenai River and adopting DEQ’s stringency 

analysis under § 75-5-203, MCA). 

The record contains comments and materials addressing matters that are not 

material to the Board’s stringency review, but the only determination currently 

before the Board is whether ARM 17.30.632(7)(a) is more stringent than 

comparable federal regulations or guidelines that address the same circumstance.  

Should the Board reverse its prior determination and find that ARM 

17.30.632(7)(a) is more stringent than comparable federal regulations or 

guidelines, DEQ will make the written findings under §75-5-203(2) and (3), MCA. 

DEQ hereby submits the following proposed decision in opposition to the 

Petitions: 

II. DEQ’s FINDINGS OF FACT PERTAINING TO THE BOARD’S 
STRINGENCY REVIEW OF ARM 17.30.632(7)(a). 

 
The Board received written comments, written responses to comments, and 

testimony on the Petitions from a variety of public and private entities including 

representatives of the Petitioners, DEQ, EPA, Tribal First Nations, Montana State 

Senator Cuffe, Public Interest Groups, and Private Citizens from Canada, Montana, 
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and Idaho.  Based upon the written and oral comments, the rulemaking record, and 

other evidence admitted in Cause No. BER 2021-04-WQ and BER 2021-08-WQ, 

the Board, by a preponderance of the evidence, makes the following Findings of 

Fact: 

A. On adoption of ARM 17.30.632, the Board conducted a stringency 

review, after reviewing an extensive rulemaking record, considering public 

comment, and other relevant evidence, and concluded the proposed Kootenai River 

and Lake Koocanusa water column and fish tissue standards are no more stringent 

than currently recommended EPA 304(a) criteria. See § 75-5-203, MCA. RR 

000001-2;  002422-2427. 

B. On June 30, 2021, the Board received a petition from Teck requesting 

review of ARM 17.30.632 for compliance with the requirement in §75-5-203, 

MCA, that prohibits adoption of a rule that is more stringent than comparable 

federal regulations or guidelines that address the same circumstances without the 

written findings in § 75-5-203(2) and (3), MCA (Stringency Review).  BER 2021-

04 WQ, Docket 1. 

C. Teck is not registered to conduct business in the state of Montana. See 

https://biz.sosmt.gov/search/business (accessed on February 8, 2022). 

D. On October 14, 2021, a second petition requesting Stringency Review 

of ARM 17.30.632 was filed by Lincoln County. BER 2021-08 WQ, Docket 1. 

https://biz.sosmt.gov/search/business
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E. The petitions were consolidated by the Board at its October 29, 2021 

meeting and, should the Board determine ARM 17.30.632(7)(a) is more stringent 

than the federal regulations, the 8-month timeframe under § 75-5-203(4), MCA, to 

make the findings in § 75-5-203(2) and (3), MCA, is triggered by the date Lincoln 

County filed its Petition. See BER October 29, 2021 Hearing Transcript at 11:18-

25 and at 28:13-22. 

F. The Lake Koocanusa selenium standard codified at ARM 

17.30.632(7)(a) was developed in accordance with EPA’s Aquatic Life Ambient 

Water Quality Criterion for Selenium – Freshwater (2016) (herein “EPA’s 2016 

304(a) Guidance”), which provides a water column range from 0.27 - 52.02 µg/L 

that is protective for lentic waterbodies depending on site-specific environmental 

factors. See RR000402-407, RR001335 (the Board’s Reason Statement in Support 

of ARM 17.30.632). 

G. EPA selected the 20th percentile from the distribution of translated 

water column values as the current 304(a) criteria of 1.5 µg/L for lentic 

waterbodies and 3.1 µg/L for lotic waterbodies.  RR000407. 

H. The current 304(a) criteria of 1.5 µg/L for lentic waterbodies may 

leave some sites in the United States overprotected and some sites under protected 

due to the site-specific environmental factors affecting selenium bioaccumulation. 

See RR000087, 000407, 001042, 002354. 
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I. EPA developed Appendix K to provide site-specific translation 

guidance. RR001042. 

J. The water column criterion at ARM 17.30.632(7)(a) was developed to 

protect fish in Lake Koocanusa from exceeding the 15.1 mg/kg dw egg/ovary 

criterion.  RR003764-3765. 

K. In Lake Koocanusa, the egg/ovary fish tissue standard have 

exceedances at water column levels below 1.5 µg/L, suggesting Lake Koocanusa 

would be under protected by a water column standard of 1.5 µg/L. Therefore, DEQ 

followed the guidance in Appendix K to develop the 0.8 µg/L standard for the 

Lake Koocanusa water column in ARM 17.30.632(7)(a).  See RR000057, 001359, 

001538, and 003764. 

L. The Lake Koocanusa water column standard,  0.8 µg/L, is within the 

range of EPA’s guidance based on translations for lentic waters from the federal 

15.1 mg/kg dw egg/ovary criterion.  See RR000402-407. 

M. In the initial publication of the proposed rule, the Board explained in 

its Reason Statement supporting New Rule I (now codified as ARM 17.30.632) 

that: “The proposed Lake Koocanusa water column standard (30-day chronic) is no 

more stringent than the recommended EPA 304(a) criteria because it was 

developed using federally recommended site-specific procedures . . . ”  See 

RR001328-1330.  
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N. DEQ’s derivation document further explained that the proposed 

standards are designed to protect fish as the most sensitive ecological endpoint, 

including downstream federally listed threatened species, from the effects of 

elevated levels of selenium. The standards in ARM 17.30.632 reflect the latest 

science on the toxicological effects of selenium and were developed in accordance 

with the EPA’s 2016 304(a) Guidance and Appendix K.  See RR000090, 2486, 

2544, 4018.  

O. EPA’s letter approving ARM 17.30.632(7)(a) was based on EPA’s 

determination that Montana followed EPA’s guidance for deriving a site-specific 

water column criterion for Lake Koocanusa.  See February 25, 2021 letter from 

EPA Clean Water Branch Manager Judy Bloom to Board Chair Steven Ruffato 

submitted herein with Teck’s Comments as Exhibit H.  Ms. Tonya Fish, 

representing EPA, stated EPA determined that ARM 17.30.632 was based on 

sound scientific rationale and protected the designated use in testimony at the 

January 31, 2022 public hearing on the Petitions.  See January 31, 2022 Transcript 

at page 24/lines 1-3. 

P. There are no current or proposed point source dischargers on Lake 

Koocanusa. There has been no compelling evidence that any significant levels of 

selenium exist in the tributaries to Lake Koocanusa. There is no compelling 
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evidence that industry or future development would be hindered because of 

adoption of ARM 17.30.632(7)(a). RR002117 - 002118, 002140. 

Q. Lincoln County had numerous opportunities to participate in the 

rulemaking including public meetings and opportunities to provide public 

comment.  Public meetings were held in Lincoln County to inform the community 

of the proposed rulemaking and public notice was provided via local newspapers in 

Lincoln County.  See RR 002107-2109.  DEQ received comments from Lincoln 

County citizens urging adoption of ARM 17.30.632.  See RR001607, 1611, 1613, 

1614 and 002390-2392 (comments from Lincoln County anglers and fishing 

guides, citizens, and a Troy City Council member). 

R. The standards at ARM 17.30.632 protect aquatic life in Lake 

Koocanusa and may form the basis of pollutant load reduction plans (and avoid an 

impairment determination) and protect downstream waters and beneficial uses 

including Endangered Species Act-listed white sturgeon.  This is important for 

tourism and recreation associated with fishing, which plays an important role in the 

Lincoln County economy and creates direct and indirect jobs for residents. See 

RR002115. 

III. DEQ’s CONCLUSIONS OF LAW PERTAINING TO THE 
BOARD’S STRINGENCY REVIEW OF ARM 17.30.632  
 

Based on the above Findings of Fact, the Board makes the following 

Conclusions of Law: 
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A. ARM 17.30.632(7)(a) does not apply to Teck’s coal mining activities 

in Canada.  See ARM 17.30.632(7)(a), 

B. Teck’s standing to challenge the Board’s stringency analysis is 

governed by § 75-5-203(4)(a), MCA, which provides “a person affected by a rule 

that the person believes to be more stringent than comparable federal regulations or 

guidelines may petition the board to review the rule.” See § 75-5-203(4)(a), MCA 

(Emphasis added).  Teck has not shown they are affected by ARM 17.30.632(7)(a), 

which by its plain language provides:  “(7) Water column standards are the 

numeric standards for total dissolved selenium computed as a 30-day average and 

shall not be exceeded more than once in 3 years, on average. (a) Lake Koocanusa 

from the US-Canada international boundary to the Libby Dam: 0.8 µg/L. See ARM 

17.30.632(7)(a) (Emphasis added).  The Lake Koocanusa selenium standards do 

not apply north of the US-Canada international boundary. Teck’s own Petition 

asserts Montana lacks jurisdiction to enact a water quality standard targeting 

Teck’s coal mine operations in Canada’s Elk Valley. See Teck Petition page 2.  

DEQ agrees it has no jurisdiction to regulate Teck’s mining operations in Canada.    

Teck’s allegations that ARM 17.30.632 “was designed to, has been used to, and 

does target Teck” is speculative at best.  Teck’s claims of “targeting” are 

insufficient to demonstrate Teck is affected by ARM 17.30.632(7)(a), a site-

specific water quality standard that applies to surface waters within the State of 
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Montana. Teck’s Petition should be dismissed because Teck lacks standing under 

§75-5-203(4)(a), MCA.  Williamson v. Mont. PSC, 2012 MT 32, PP 34-35, 364 

Mont. 128, 141, 272 P.3d 71, 82. (Plaintiffs were not property owners in a street 

lighting district and their claims based on climate change and other theories were 

dismissed as too attenuated and speculative).  

C. As of July 1, 2021, DEQ rather than the Board has authority to adopt 

rules for the administration of the Montana Water Quality Act, subject to the 

provisions of §75-5-203, MCA. See 2021 MT Senate Bill 233 (SB 233), Sections 

31, 32, and 34.  Under § 75-5-203, MCA, as amended by SB 233, DEQ may not 

adopt a rule that is more stringent than the comparable federal regulations or 

guidelines that address the same circumstances unless DEQ makes the written 

findings in § 75-5-203(2) and (3), MCA. 

D. The only question properly before the Board is whether ARM 

17.30.632(7)(a) is more stringent than federal regulations or guidelines that address 

the same circumstance.  § 75-5-203(4)(a), MCA.  The Board has no authority to 

amend or invalidate the rule. §§ 75-5-201, 203(4)(a), MCA. The Board’s 

jurisdiction is limited to a determination of stringency under § 75-5-203, MCA. 

E. Neither Petition was properly brought prior to July 1, 2021, under § 2-

4-315, MCA to repeal ARM 17.30.632(7)(a).  Without rulemaking authority, the 
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Board cannot repeal or invalidate ARM 17.30.632(7)(a) even if it determines the 

rule is more stringent than federal.  

F. On adoption of ARM 17.30.632 on December 11, 2020, the Board 

determined ARM 17.30.632(7)(a) was not more stringent than comparable federal 

regulations or guidelines that address the same circumstance and the Board was not 

required to make the written findings in § 75-5-203(2) and (3), MCA. See § 75-5-

203, MCA, RR 000001-2;  002422-2427. 

G. On adoption of ARM 17.30.632, the Board conducted a stringency 

review and properly concluded the proposed Kootenai River and Lake Koocanusa 

water column and fish tissue standards are no more stringent than currently 

recommended EPA 304(a) criteria because they correspond to federal standards or 

were developed using federally recommended site-specific procedures. See § 75-5-

203, MCA. RR 000001-2;  002422-2427.  The Board’s conclusion that the Lake 

Koocanusa water column standard at ARM 17.30.632(7)(a) was not more stringent 

than federal was made after the Board reviewed an extensive rulemaking record, 

considered public comment, and considered relevant evidence and other factors.  

Petitioners point to no new evidence, to no clear error in the Board’s previous 

decision or judgment, and to no breach in rulemaking procedures. Therefore, 

reversal of the Board’s prior stringency determination would be so at odds with the 

information in the rulemaking record and the information presented in these 
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proceedings as to be “characterized as arbitrary or the product of caprice.”  North 

Fork Preservation Ass’n v. Department of State Lands, 238 Mont. 451, 465, 778 

P.2d 862, 871 (1989).  

H. The site-specific selenium water column standard for Lake Koocanusa 

is justified and supported by the rulemaking record. The department followed the 

methodology outlined in Appendix K of the EPA’s 2016 304(a) Guidance to derive 

site specific selenium criteria for Lake Koocanusa. The department followed 

EPA’s mechanistic bioaccumulation modeling approach and determined that 1.5 

μg/L is not protective of the aquatic life beneficial use for Lake Koocanusa. See 

RR002484. 

I. The selenium standards for Lake Koocanusa protect downstream 

beneficial uses including the Endangered Species Act listed white sturgeon. See 

RR00129.  The state is required to consider and ensure the attainment and 

maintenance of downstream (including intra and interstate) water quality 

standards.  40 CFR § 131.10(b).  The standards for Lake Koocanusa and the 

Kootenai River are considered protective of downstream uses including the 

protection of sensitive downstream species.  R002105, 004067. 

J. Written findings under § 75-5-203, MCA, are triggered when the State 

adopts regulations that are more stringent than corresponding federal standards or 

guidelines.  See Pennaco Energy, Inc v. Mont. Bd. Of Envtl. Review, 2008 MT 425, 
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¶¶43-47.  On December 11, 2020, the Board adopted the selenium water column 

standard for Lake Koocanusa at ARM 17.30.632(7)(a) and determined that 

standard is not more stringent than comparable federal guidelines. See RR002294.  

The Board was, therefore, not required to make the written findings in §75-5-

203(2) and (3), MCA, when it adopted the Lake Koocanusa selenium standard 

codified as ARM 17.30.632(7)(a). See RR002165. 

K. If the Board reverses its prior decision and determines that ARM 

17.30.632(7)(a) is more stringent than comparable federal regulations or 

guidelines, DEQ will make the written findings in § 75-5-203(2)(a) and (b) that the 

proposed standard protects public health and the environment of the state and can 

mitigate harm to the public health or the environment. See § 75-5-203(2), MCA. 

L. If the Board reverses its prior decision and determines that ARM 

17.30.632(7)(a) is more stringent than comparable federal regulations or 

guidelines, DEQ will make the written findings that the proposed standard is 

achievable under current technology. See § 75-5-203(2), MCA. 

M. If the Board reverses its prior decision and determines that ARM 

17.30.632(7)(a) is more stringent than comparable federal regulations or 

guidelines, DEQ will make the written findings in § 75-5-203(3), MCA, regarding 

the costs to the regulated community directly attributable to the adoption of ARM 

17.30.632. See § 75-5-203(2), MCA. 
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IV. CONCLUSIONS 
 

There are no grounds for reversal of the Board’s prior conclusion that the 

Lake Koocanusa water column standard at ARM 17.30.632(7)(a) is not more 

stringent than comparable federal regulations or guidelines. 

Based on the above Findings of Fact and Conclusions of Law, the Board 

makes the following FINAL DECISION ORDER: 

Teck is not a person affected by ARM 17.30.632 and has no standing to 

petition the Board to review the rule under § 75-5-203, MCA.  Therefore, Teck’s 

Petition is dismissed. 

The Board’s adoption of ARM 17.30.632(7)(a) was consistent with §75-5-

203, MCA.  By its plain statutory language, the requirement to make the written 

findings in § 75-5-203(2) and (3) after a public hearing and public comment is only 

triggered when the Board adopts a rule that is more stringent than comparable 

federal regulations or guidelines.  The Board correctly determined that ARM 

17.30.632(7)(a) is not more stringent than “comparable federal regulations or 

guidelines that address the same circumstances.”  § 75-5-203(1), MCA.  The Board 

will not reverse this determination and hereby denies all requested relief. 

Respectfully submitted this 11th day of February 2022. 

     BY: /s/ Kirsten H. Bowers    
     Kirsten H. Bowers 
     Attorney 
     Montana Dept. of Environmental Quality  
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I. INTRODUCTION 
 
 Pending before the Montana Board of Environmental Review (the Board) is 

a petition by Teck Coal Limited (Teck) and the Board of County Commissioners of 

Lincoln County, Montana (Lincoln County) regarding stringency review of the 

Selenium Standard Rule for Lake Koocanusa (Selenium Rule). Teck asserts that 

the water column standard adopted under the Selenium Rule by this Board of 0.8 

micrograms per liter is more stringent than the federal guideline of 1.5 micrograms 

per liter. Teck further asserts that, because the Selenium Rule is more stringent 

than the federal guideline, the Board is required to issue written findings. Thus, 

Teck contends that because the Selenium Rule was not accompanied by written 

findings, the Selenium Rule should be invalidated. Teck’s petition is opposed by 

several individuals and parties.  

II. FACTUAL BACKGROUND  
 

A. Original Promulgation of The Selenium Rule 
 
On December 11, 2020, the Board adopted site-specific selenium water 

quality standards for Lake Koocanusa and the Kootenai River pursuant to its 

rulemaking authority under the Montana Water Quality Act. See Mont. Code Ann. 

§§ 75-5-201, 75-5-301 (2019). These selenium criteria protect Class B-1 

designated uses including growth and propagation of salmonid fishes and 

associated aquatic life. See ARM 17.30.609, 17.30.623.  
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The Montana Department of Environmental Quality (DEQ) chose to develop 

a site-specific water column criterion as expressly permitted by the U.S. 

Environmental Protection Agency (EPA) and followed EPA protocol in doing so. 

DEQ engaged in a more than four-year data collection effort and participated in a 

bi-national working group. RR_002486, RR_001519. Data from EPA, the U.S. 

Geologic Survey, DEQ, the Kootenai Tribe of Idaho, and the Confederated Salish 

& Kootenai Tribes, demonstrated the need for a site-specific selenium criterion to 

protect Lake Koocanusa’s designated uses because the lake is highly susceptible to 

selenium bioaccumulation. Based on this data and following EPA protocol, DEQ 

determined that 0.8 µg/L was the value that would be protective of Lake 

Koocanusa’s beneficial uses. DEQ explained, “1.5 µg/L does not meet the 

protection goals” of “consider[ing] ecologically significant species and the long-

term protection for fish in all parts of the reservoir including those with the most 

sensitive food webs” whereas “0.8 µg/L meets these objectives and protects the 

beneficial use[.]” Selenium Water Quality Standards for the Protection of Aquatic 

Life Beneficial Use for Lake Koocanusa & the Kootenai River, RR_001544. 

B. Stringency Review of the Selenium Rule 
 
As part of the rulemaking process, under MCA § 75-5-203, the Board may 

not adopt rules more stringent than “comparable federal regulations or guidelines 

that address the same circumstances.” See MCA § 75-5-203(1)-(3). 
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During the rulemaking process, Teck raised the issue of whether the 

proposed standard of 0.8 micrograms per liter is more stringent than the federal 

guideline of 1.5 micrograms per liter.  

COMMENT NO. 200: The proposed rule is illegal. The proposed rule is 
more stringent than the federal guideline for the water column 
concentration portion, but without the required compliance with 75-5-
203(2), MCA. There must be evidence in the record that the proposed 
standard protects public health or the environment. 

 
RR_002544. 

 
During the exhaustive process that culminated in the issuance of the 

Selenium Rule in 2020, the Board acknowledged the statutory mandate under 

MCA § 75-5-203, and ultimately determined the Selenium Rule “is no more 

stringent than the recommended EPA” standard. RR_001330. In particular, the 

Board concluded that: 

RESPONSE: The board disagrees that the proposed rule is illegal 
because it did not comply with 75-5-203(2), MCA. EPA’s 2016 
selenium criterion document for freshwater contains an appendix, 
Appendix K. Appendix K describes methods by which site-specific 
selenium standards may be developed for individual waterbodies. 
Appendix K is discussed in twelve different locations throughout EPA’s 
2016 selenium document. EPA is very clear that “states and tribes may 
choose to adopt the results of site-specific water column translations as 
site-specific criteria...” Montana chose this approach. 
 
The selenium standards in proposed NEW RULE I are not more 
stringent than currently recommended federal criteria. The proposed 
water column standard for the mainstem Kootenai River (3.1 μg/L) 
corresponds to the current (2016) EPA 304(a) criterion for lotic 
(flowing) waters. The proposed water column standard for Lake 
Koocanusa (0.8 μg/L) is based on EPA 304(a) fish tissue criteria and site 
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specific bioaccumulation modeling, following site-specific procedures 
set forth by EPA in its current 304(a) guidance. The fish tissue standards 
in NEW RULE I include egg/ovary, muscle, and whole body, expressed 
as mg/kg dry weight, correspond to EPA’s currently recommended 
304(a) fish tissue criteria. Therefore, the proposed Kootenai River and 
Lake Koocanusa water column and fish tissue standards are no more 
stringent than currently recommended EPA 304(a) criteria because they 
correspond to federal standards or were developed using federally 
recommended site-specific procedures. Therefore, the board is not 
required to make written findings required by 75-5-203(2), MCA. 

 

RR_002544-45. 
 

C. EPA’s Approval of the Selenium Rule 
 
EPA approved the Selenium Rule pursuant to the Clean Water Act, 33 

U.S.C. § 1313(c)(2)(A), and 40 C.F.R. § 131.21. Changes to the Selenium Rule 

would require EPA to review any new criterion under the Clean Water Act, 33 

U.S.C. § 1313(c)(2)(A) (“Whenever the State revises or adopts a new standard, 

such revised or new standard shall be submitted to the Administrator.”); 40 C.F.R. 

§ 131.21 (“(a) After the State submits its officially adopted revisions, the Regional 

Administrator shall either: (1) Notify the State within 60 days that the revisions are 

approved, or (2) Notify the State within 90 days that the revisions are disapproved. 

Such notification of disapproval shall specify the changes needed to assure 

compliance with the requirements of the Act and this regulation, and shall explain 

why the State standard is not in compliance with such requirements. Any new or 
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revised State standard must be accompanied by some type of supporting 

analysis.”).  

D. Teck’s and Lincoln County’s Petitions for Stringency 
Review 

 
More than seven months after the adoption of the Selenium Rule, on June 

30, 2021, Teck filed a petition with the Board for review of the site-specific water 

quality standard for Lake Koocanusa pursuant to MCA § 75-5-203(4)(a). The 

petition raised nearly identical issues as those raised by Teck in the original 

proceeding. On October 14, 2021, Lincoln County filed a petition for Stringency 

Review nearly identical to the petition filed by Teck. The Teck and Lincoln 

County petitions (the Petitions) were consolidated by the Board at its October 29, 

2021 meeting. The Petitions ask the Board to reconsider its December 11, 2020 

determination that the Selenium Rule—the selenium water column standard for 

Lake Koocanusa at ARM 17.30.632(7)(a)—is not more stringent than comparable 

federal guidelines. 

E. Board Review Process 
 
The Board received comments on the suggested process for consideration of 

the Petitions, and on October 29, 2021, the Board determined that it would 

consider the Petitions in a non-contested case format. The Board consolidated the 

Petitions and determined, with Teck’s waiver, that the eight-month period provided 

in MCA § 75-5-203(4)(a) would commence on October 14, 2021, the date Lincoln 
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County filed its petition. The record supporting the promulgation of ARM 

17.30.632 was submitted to the Board and posted on the Board website. 

The Board also issued a Notice of Schedule for Implementation of Review, 

which established the requirements and deadline for the stringency review process. 

Pursuant to the schedule, the Board received numerous comments, as well as 

responses to comments, addressing the issues presented by the Petitions from 

interested parties. On January 31, 2022, a public meeting was held by a hearing 

examiner to allow for oral testimony by interested parties. 

III. LEGAL FRAMEWORK 
 

Under Mont. Code Ann. § 75-5-203(4)(a),  

[a] person affected by a rule that the person believes to be more 
stringent than comparable federal regulations or guidelines may 
petition the board to review the rule. If the board determines that the 
rule is more stringent than comparable federal regulations or 
guidelines, the department shall comply with this section by either 
revising the rule to conform to the federal regulations or guidelines or 
by making the written finding, as provided under subsection (2), 
within a reasonable period of time, not to exceed 8 months after 
receiving the petition. A petition under this section does not relieve 
the petitioner of the duty to comply with the challenged rule. The 
department may charge a petition filing fee in an amount not to 
exceed $250. 
 

The Board is not required to make written findings if the Board determines that the 

Selenium Rule is no more stringent than the federal standard. See id. 

Montana courts require agency decisions be reasoned. Friends of the Wild 

Swan v. DNRC, 2000 MT 209, ¶ 28, 301 Mont. 1, ¶ 28, 6 P.3d 972, ¶ 28 (“While 
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our review of agency decisions is generally narrow, we will not automatically defer 

to the agency without carefully reviewing the record and satisfying themselves that 

the agency has made a reasoned decision.” (internal quotations and citations 

omitted)). When an agency makes an administrative decision or changes its 

position without adequate justification, courts will deem the action arbitrary and 

capricious. Clark Fork Coal. v. Montana Dep’t of Env’t Quality, 2008 MT 407, ¶ 

21, 347 Mont. 197, 202–03, 197 P.3d 482, 487 (“We review an agency decision 

not classified as a contested case under the Montana Administrative Procedure Act 

to determine whether the decision was ‘arbitrary, capricious, unlawful, or not 

supported by substantial evidence.’” (quoting Johansen v. State, 1999 MT 187, ¶ 

11, 295 Mont. 339, ¶ 11, 983 P.2d 962, ¶ 11)); North Fork Pres. Assn. v. Dept. of 

State Lands, 238 Mont. 451, 465, 778 P.2d 862, 871 (1989) (“In reviewing an 

agency decision to determine if it survives the arbitrary and capricious standard, 

we consider whether the decision was ‘based on a consideration of the relevant 

factors and whether there has been a clear error of judgment.’” (quoting Marsh v. 

Or. Nat. Resources Council, 490 U.S. 360, 378 (1989))).  

This standard parallels federal judicial review of agency action under the 

Administrative Procedure Act (APA). See Organized Vill. of Kake v. U.S. Dep’t of 

Agric., 795 F.3d 956, 966 (9th Cir. 2015) (“a policy change complies with the 

APA if the agency (1) displays ‘awareness that it is changing position,’ (2) shows 
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that ‘the new policy is permissible under the statute,’ (3) ‘believes’ the new policy 

is better, and (4) provides ‘good reasons’ for the new policy, which, if the ‘new 

policy rests upon factual findings that contradict those which underlay its prior 

policy,’ must include ‘a reasoned explanation ... for disregarding facts and 

circumstances that underlay or were engendered by the prior policy.’” (emphasis 

omitted)).  

IV. DISCUSSION 
 
A. The Board’s original determination that the Selenium Rule 

is no more stringent than the federal standard is legally 
correct and supported by record evidence. 

 
The Board’s original determination that the Selenium Rule is no more 

stringent than the federal standard is correct. Teck, now joined by Lincoln County, 

misunderstands the federal standard by claiming that the Selenium Rule is more 

stringent than the federal standard. Teck’s and Lincoln County’s claims are legally 

incorrect, as they rely on an illogical and inaccurate interpretation of the federal 

standard. As the Board has previously stated, the Selenium Rule is “no more 

stringent than the recommended EPA 304(a) criteria because it was developed 

using federally-recommended site-specific procedures[.]” 

EPA expressly recommends and permits more protective “site-specific water 

column criterion.” EPA, Aquatic Life Ambient Water Quality Criterion for 

Selenium—Freshwater (2016) (“All four elements of the freshwater selenium 
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criterion may be modified to reflect site-specific conditions where the scientific 

evidence indicates that different values will be protective of aquatic life and 

provide for the attainment of designated uses.”). EPA explicitly gives states the 

“site-specific water column criterion” option “[b]ecause the factors that determine 

selenium bioaccumulation vary among aquatic systems” and the national criteria of 

1.5 µg/L may be under protective for some sites. RR_000311, RR_001544 

(emphasis added). As the Board’s prior response to Teck’s comments explained, 

“EPA’s 2016 selenium criterion document for freshwater contains an appendix, 

Appendix K. Appendix K describes methods by which site-specific selenium 

standards may be developed for individual waterbodies. Appendix K is discussed 

in twelve different locations throughout EPA’s 2016 selenium document. EPA is 

very clear that ‘states and tribes may choose to adopt the results of site-specific 

water.’” RR_002544, RR_001036-37. (“States and tribes may choose to adopt the 

results of site-specific water column translations as site-specific criteria[.]”). The 

purpose of setting water quality criteria is to protect the beneficial uses of 

waterbodies. Thus, recognizing that “[t]he relationship between the concentration 

of selenium in the tissues of fish and the concentration of selenium in the water 

column can vary substantially among aquatic systems[,]” EPA provides the option 

to set site-specific standards when necessary to protect the designated beneficial 

uses of waterbodies. RR_001036-37.  
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Further, EPA states that “If threatened or endangered fish species are 

present, states and tribes may need to derive alternative water column elements 

with a refined protection goal that account for site specific bioaccumulation 

characteristics.” RR_001036-37. DEQ saw this “need” given the existence of ESA-

protected bull trout and white sturgeon, when it chose to follow EPA protocol in 

setting a site-specific water column criterion. Thus, the Selenium Rule necessarily 

is no more stringent than the federal standard because the Selenium Rule was 

determined according to EPA protocol and based on EPA’s guidance that a site-

specific standard may be necessary when endangered species are present.  

Ultimately, EPA’s Aquatic Life Ambient Water Quality Criterion for 

Selenium sets the protocol for developing site-specific criteria and is the federal 

standard. DEQ followed this protocol when it developed the Selenium Rule that 

was approved by EPA. Teck and Lincoln County fail to provide new findings or 

demonstrate that the Selenium Rule is a “clear error of judgment” in their Petitions. 

Furthermore, the rulemaking record consistently shows that the Board’s Selenium 

Rule is reasoned, developed according to federally-recommended site-specific 

procedures, and based on the best available science. Accordingly, the Board has no 

“reasoned explanation” that would support a weakening of the Selenium Rule and 

doing so would be arbitrary and capricious. See Clark Fork Coal., ¶ 21; Organized 

Vill. of Kake, 795 F.3d at 966. 
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B. The Board does not need to make written findings. 
 
Under MCA § 75-5-203(4)(a), “[i]f the board determines that the rule is 

more stringent than comparable federal regulations or guidelines, the department 

shall comply with this section by either revising the rule to conform to the federal 

regulations or guidelines or by making the written finding, as provided under 

subsection (2)[.].” Subsection (2) provides that: 

(2) The department may adopt a rule to implement this chapter that is 
more stringent than comparable federal regulations or guidelines only 
if the department makes a written finding after a public hearing and 
public comment and based on evidence in the record that: 
 

(a) the proposed state standard or requirement protects public 
health or the environment of the state; and 
 
(b) the state standard or requirement to be imposed can mitigate 
harm to the public health or environment and is achievable 
under current technology. 

 
MCA § 75-5-203(2). The Board is not required to make written findings if the 

Board determines that the Selenium Rule is no more stringent than the federal 

standard because the language in MCA § 75-5-203(4)(a) expressly provides that 

written findings or a rule revision to conform to the federal regulations or 

guidelines is required only “[i]f the board determines that the rule is more stringent 

than comparable federal regulations or guidelines[.]” Here, the operative word is 

“if.” Because the Board determines that the Selenium Rule is no more stringent 
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than the federal guidelines providing for a site-specific selenium criterion, no 

written findings are required. 

V. CONCLUSION 
 

Teck’s and Lincoln County’s petitions are without merit. The Selenium Rule 

establishes a site-specific water column criterion as expressly permitted by EPA, 

and the site-specific standard was adopted utilizing EPA approved protocols. The 

Selenium Rule is no more stringent than the federal standards, but rather 

encouraged and ratified through EPA guidance.  

Accordingly, for the above-stated reasons, it is hereby Ordered: 

Teck and Lincoln County’s Petitions are denied. 

   Dated this ____ day of __________ 2022. 

       

Approved by:             BOARD OF ENVIRONMENTAL REVIEW  

_________________________           ______________________ 
KATHERINE ORR             STEVEN RUFFATTO 
BOARD COUNSEL            CHAIRMAN 
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