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MEMORANDUM

To: Chairman David Simpson and Members,
Montana Board of Environmental Review

From: Dana L. Hupp, Legal Counsel

Date: June 16, 2026

Re: BER 2026-01-AQ, Appeal and Request for Hearing Re: MDEQ’s Decision on MAQP
#5263-03, Calumet/Montana Renewables; Montana Renewables, LLC’s Motion to
Dismiss

This proceeding arises from Angela Otero’s (“Otero”) request for hearing regarding the
Department’s December 15, 2025, decision to grant Montana Renewables, LCC’s (“MRL”)
application for modification of Permit MAQP #5263-03. The permit is for MRL’s Great Falls
Renewable Fuels Plant.

OnJanuary 14, 2026, Otero emailed the Board Secretary requesting a public hearing. (Dkt. #1.) The
email was not accompanied by a supporting affidavit. (/d.) The request for hearing alleges that the
Department improperly classified MRL as a “minor stationary source” of pollution. (Dkt. #1 at 3.)

On March 17, 2026, MRL filed a Motion to Intervene in the proceeding and a Motion to Dismiss
Otero’s Request for Hearing. (Dkt. #s 5-6.)

The following Memorandum provides a decision-making tree for the June meeting. The Board will
consider MRL’s Motion to Intervene, followed by its Motion to Dismiss.
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DECISION-MAKING TREE FOR JUNE MEETING

Intervention

A. Does MRL have the right to intervene as a matter of right in the contested case arising
from Otero’s request for hearing?

e Yes > Motion to Intervene is granted; proceed to substantive analysis on MRL’s
Motion to Dismiss. (Step 2)

e No-> Continue analysis to determine whether MRL’s interest merits permissive
intervention. (Step 1.B)

B. Should the Board exercise its discretion to permit MRL’s intervention?

e Yes > Motion to Intervene is granted; proceed to substantive analysis on MRL’s
Motion to Dismiss.

e No—-> MRL’s Motion to Intervene is dismissed and the analysis ends. (End)
Motion to Dismiss

Do procedural and legal deficiencies in Otero’s request for hearing require dismissal of her
appeal?

e Yes > Motion to Dismiss is granted. (End)

e No-> Motionto Dismiss is denied; the Board will need to issue decide whether to
appoint a hearing examiner or retain jurisdiction.

FACTUAL AND PROCEDURAL BACKGROUND

OnJuly 15, 2025, the DEQ received MRL’s application for modification of MAQP #5263-03
for its Great Falls Renewable Fuels Plant. (Dkt. #5 at 6.)

Otero submitted public comment opposing MAQP #5263-03. (Dkt. #1 at 2.)

The DEQ granted MRL’s application for modification of MAQP #5263-03 on December 15,
2025. (Dkt. #6, Ex. Aat 1.)

On January 14, 2026, Otero emailed the Board Secretary requesting a hearing to dispute
the DEQ’s permitting decision. (Dkt. #1.)
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5. Otero did not attach an affidavit to the email. She stated that “no legal affidavit
accompanies this request” because “the requirement of a legally-binding affidavit appears

to be a method for intimidating and discouraging any public participation . ...” (Dkt. #1 at
2.)
6. Otero also stated that “[g]iven the likelihood that my request for a hearing will thus be

denied based on the absence of an affidavit, my conscience compels me to address the
MDEQ’s shortcomings....” (/d. at1.)

7. The Board assigned Otero’s hearing request a caption number and placed it on the Board’s
published agenda for its February 20, 2026, meeting. (Dkt. #6, Ex. C at 1.)

8. Otero did not appear at that meeting. (/d., Ex. D at 2-3)

9. MRL filed its Motion to Intervene and its Motion to Dismiss with the Board on March 17,
2026. (Dkt. #s5 and 6.)

10. Otero submitted an affidavit supporting her initial request for a hearing on March 23, 2026.
(Dkt. #12-1.)

11. MRL filed its reply brief in support of its Motions on May 1, 2026. (Dkt. #18.)

MRL’S MOTION TO INTERVENE

The first question before the Board is whether MRL must be or should be permitted to intervene in
Otero’s appeal. Intervention “is designed to protect nonparties from having their interests
adversely affected by litigation conducted without their participation.” Clark Fork Coalition v.
Mont. Dep’t of Env’t. Quality, 2007 MT 176, 9 10, 338 Mont 205, 164 P.3d 902 (quoting Gruman v.
Hendrickson, 416 N.W. 2d 497, 500 (Minn. App. 1987)).

Mont. R. Civ. P. 24 provides two methods of intervention: (1) intervention as a matter of right, and
(2) permissive intervention. Intervention protects “nonparties from having their interests adversely
affected by litigation conducted without their participation. Clark Fork Coal., 1 10. Montana’s rule
on intervention is interpreted liberally to allow intervention. Sportsmen for I-143 v. Mont. 15th Jud.
Dist. Court, 2002 MT 18, 1 7, 308 Mont. 189, 40 P.3d 400.

Intervention as a Matter of Right

Mont. R. Civ. P. 24(a)(2) governs intervention as a matter of right. It provides:

On timely motion, the court must permit anyone to intervene who: . .. claims an
interest relating to the property or transaction which is the subject of the action,
and is so situated that disposing of the action may as a practical matter impair or
impede the movant’s ability to protect its interest, unless the existing parties
adequately represent that interest.
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A motion for intervention of right must be granted where the following factors are satisfied: (1) the
motion is timely; (2) the movant shows an interest in the subject matter of the action; (3) the
movant shows that the protection of the interest may be impaired by the disposition of the action;
and (4) the movant shows that the interest is not adequately represented by an existing party.
Sportsmen,q 7.

MRL argues that it satisfies the foregoing requirements for intervention as of right. Addressing the
first element, MRL argues that its motion was filed before the case was formally assumed by the
Board. (Dkt. #5 at 10.) MRL argues the second and third elements are satisfied because it has an
interest in defending the DEQ’s permit, which determines whether MRL can operate and expand its
Great Falls facility to meet the growing need for renewable fuels. (/d. at 10-11) Finally, MRL argues
that the fourth element is satisfied because the DEQ’s obligation is to represent public interests,
which means it cannot be relied upon to fully represent MRL’s business interests. (/d. at 11-12.)

In response, Otero argues that MRL’s intervention constitutes an attempt by MRL to exercise
“oversight” over the Board’s decision-making process, and that the Board should be able to make
its own determination without pressure or undue influence from MRL. (Dkt. #9-1 at 2.)

If the Board determines that MRL has satisfied the standard for intervention as of right, it must
grant MRL’s Motion to Intervene and consider MRL’s Motion to Dismiss. If the Board determines
that MRL has not satisfied the standard for intervention as a matter of right, then it must consider
whether it should nevertheless exercise its discretion to permit MRL to intervene in Otero’s appeal.

Permissive Intervention

Mont. R. Civ. P. 24(b) governs permissive intervention. It provides:

On timely motion, the court may permit anyone to intervene who: . . . has a claim or
defense that shares with the main action a common question of law or fact.... In
exercising its discretion, the court must consider whether the intervention will
unduly delay or prejudice the adjudication of the original parties’ rights.

Mont. R. Civ. P. 24(b)(1), (3). A court may grant permissive intervention when: (1) the applicant’s
claim or defense shares a common question of law or fact with the main action, and (2), the
motion is timely. Mont. R. Civ. P. 24(b)(1)(B). The court must also determine whether the
intervention would unduly delay the main action or unfairly prejudice the existing parties. Mont. R.
Civ. P. 24(b)(3).

MRL argues that even if it doesn’t satisfy the standard for intervention as of right, the Board should
permit it to intervene. Similarly to its argument in favor of its motion to intervene as of right, MRL
argues that its motion is timely. (Dkt. #5 at 13.) Additionally, MRL argues that its interests and
defenses squarely respond to Otero’s claims. (/d. at 14). Finally, MRL argues that its intervention
would not unduly delay the proceedings or prejudice the rights of the existing parties, given the
early stage of the litigation. (Dkt. #5 at 14.)
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Ms. Otero’s argument in response to MRL’s motion for permissive intervention is not distinct from
her argument in opposition to MRL’s motion to intervene as a matter of right. She merely maintains
that MRL’s intervention constitutes an attempt by MRL to exercise “oversight” over the Board’s
decision-making process, and that the Board should be able to make their own determination
without pressure or undue influence from MRL. (Dkt. #9-1 at 2.)

If the Board determines MRL should be permitted to intervene, it must grant MRL’s Motion to
Intervene and consider MRL’s Motion to Dismiss. If the Board determines that MRL has not
satisfied the standard for permissive intervention, then it must dismiss MRL’s Motion to Intervene
and MRL’s Motion to Dismiss.

MRL’S MOTION TO DISMISS

Mont. R. Civ. P. 12(b)(6) permits a party to move for dismissal of a claim on the grounds that the
plaintiff has failed to state a claim upon which relief can be granted. Serena Vista, L.L.C. v. State
Dep’t of Nat. Res. & Cons., 2008 MT 65, 1 8, 342 Mont. 73, 179 P.3d 510. “In considering the
motion, the complaint is construed in the light most favorable to the plaintiff, and all allegations of
fact contained therein are taken as true.” /d. A claim may be dismissed under Rule 12(b)(6) “only if
it appears beyond a doubt that the petitioner can prove no set of facts in support of the claim which
would entitle them to relief.” Sikorskiv. Johnson, 2006 MT 228, 1 11, 333 Mont 434, 143 P.3d 161.

The Clean Air Act of Montana (“CAA”) sets forth the process that is required for an appeal to the
Board of the DEQ permitting decision. Specifically, if the DEQ approves or denies an application for
an operating permit, or the renewal, modification, or amendment of a permit, any person who
participated in the public comment process may request a hearing before the Board, subject to
two conditions:

1. Therequest for a hearing must be filed within 30 days after the DEQ renders its decision;
and

2. Therequest for a hearing must include an affidavit setting forth the grounds for the
request.

Mont. Code. Ann. § 75-2-218(5)(emphasis added.)

Under Montana law, an “affidavit” means a “sworn written declaration made before an officer
authorized to administer oaths, or an unsworn written declaration made under penalty of perjury.”
Mont. Code. Ann. § 1-1-203.

Additionally, Mont. Code Ann. 8 1-6-105(1) provides that: “[w]henever, under any law of
this state or under any rule, order, or requirement made under the law of this state, any
matter is required or permitted to be supported, evidenced, established, or proved by a
person’s sworn written declaration, verification, certificate, oath, or affidavit, the matter
may with like force and effect be supported, evidenced, established, or proved by an
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unsworn written declaration, certificate, verification, or statement that is subscribed by
the person as true under penalty of perjury . . . .” Specifically, such declaration mustinclude a
statement that the contents of the declaration are true and correct under penalty of perjury,
include a date and place, and bear the declarant’s signature. Mont. Code. Ann. § 1-6-105(1)(a).

Here, Ms. Otero did participate in the public comment and submitted her request for a hearing on
within 30 days of the day the department rendered its decision on December 15, 2025. However,
her request for a hearing did not include an affidavit as required by the CAA. Her submission
acknowledges this fact:

| am not an attorney, nor qualified to complete an affidavit, therefore no legal
affidavit accompanies this request. However, the requirement of a legally binding
affidavit appears to be a method for intimidating and discouraging any public . ...
Given the likelihood that my request for a hearing will thus be denied based on
the absence of an affidavit, my conscience compels me to address the MDEQ’s
shortcomings of the most recent air quality permitting process for Montana
Renewables LLC, and the MDEQ’s Decision on MAQP #5263-03.

(Dkt. #1 at 2 (emphasis added).) Additionally, the email contains no statement that the facts in the
email are stated under penalty of perjury and fails to state the place where the statement was
made. Otero submitted a notarized affidavit in support of her petition to the Board on March 23,
2026, after the 30-day deadline. (Dkt. #12-1.)

MRL argues that Otero’s petition must be dismissed because her original submission failed to
include an affidavit, and consequently, the Board has no jurisdiction to accept her request for a
hearing as a matter of law. (Dkt. #6 at 6-7.) MRL argues that under Mont. Code. Ann. § 75-2-218(5),
the use of the word “must” creates a mandatory requirement that the Board cannot waive. (Dkt.
#18 at 6-7.) MRL further argues that any attempt by Otero to correct her submission with an
affidavit after the fact would not confer jurisdiction on the Board because such submission could
not be timely under the statute. (Dkt. #6 at 8, n. 2.) Additionally, MRL argues that Otero’s failure to
file an affidavit was a knowing, intentional decision that defeats any equitable argument she may
advance in favor of an appeal. (Dkt. #18 at 8.)

In response, Otero asserts that the affidavit requirement is not jurisdictional and therefore does
not preclude her appeal. (Dkt. #9-1 at 6-7.) She further argues that any defect in her initial
submission was cured by sending an affidavit on March 23, 2026. (Dkt. #11 at 2.) In support of her
position, Otero cites Boechler, P.C. v. Comm’r, 596 U.S. 199 (2022), for the proposition that not all
procedural requirements mark the bounds of a court’s adjudicatory authority; rather, some
procedural requirements “simply instruct parties to take certain procedural steps at certain
specified times without conditioning a court’s authority to hear the case on compliance with those
steps.” Boechler, 596 U.S. at 203 (internal citations omitted); (Dkt. 10 at 6-7.) In Boechler, the
United States Supreme Court held that a deadline requiring federal tax decision to be appealed
within 30 days could be “equitably tolled” (i.e., waived or extended upon a showing of
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extraordinary circumstances) because the language of the statute at issue appeared to
independently grant the Tax Court jurisdiction.

Montana law applies a different jurisdictional standard to administrative agencies than the
standard applied to the Federal Tax Court. The Montana Supreme Court has held that itis a basic
principle that an administrative agency has only those powers specifically conferred upon it by the
legislature. City of Polson v. Public Serv. Comm’n, 155 Mont 464, 469, 473 P.2d 508, 511 (1970).
Administrative agencies “may not assume jurisdiction without express delegation by the
legislature.” City of Billings v. Pub. Serv. Comm’n of Mont., 193 Mont. 358, 369, 631 P.2d 1295,
1301 (1981).

Stated differently, Montana law requires strict compliance with statutory prerequisites before an
administrative body may exercise jurisdiction over an appeal. An administrative board’s
jurisdiction over an appeal arises only after a petitioner has satisfied each mandatory requirement
to initiate the appeal. E.g., Thompson v. Gallatin Cnty. Just. Ct, 418 Mont. 548, 556 P.3d 524, 2024
Mont. LEXIS 924 at *3 (2024) (denying relief where petitioner failed to include the required
affidavit).

Thus, the dispute boils down to whether the legislature’s use of “must” in Mont. Code Ann. § 75-2-
218(5) imposes a jurisdictional prerequisite or merely a mandatory but non-jurisdictional
procedural requirement that may be waived in extraordinary circumstances. If the Board
determines that “must” creates a jurisdictional prerequisite, then the consequence is that the
Board lacks authority to hear Otero’s appeal and must grant MRL’s Motion to Dismiss.
Alternatively, if the Board concludes that the affidavit requirement is not jurisdictional, it may treat
the omission as a procedural defect, consider whether Otero’s subsequent submission cured that
defect, and determine whether equitable tolling or other equitable considerations permit the
appealto proceed on the merits.
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Renewable Fuels and Biomass Energy Facility Conversion Project PERMITTING

APPENDIX B: PERMITTING

The permits required for construction of Phase 1 were issued by the MDEQ following public notice and
comment periods. There was no community opposition during public comment periods for the MDEQ
permit, and the state has continued to be supportive of the renewables Facility.

Table B-1 provides a summary of the environmental permits CMR and MRL currently hold for the Plant.

Table B-2 identifies additional permits required for construction and operation of the renewables Facility,
including Phase 2 construction and operation.

Table B-1: Applicable CMR and MRL Facility Construction and Operational Permits

Agency

Permit

Notes*

MDEQ - Air Quality
Bureau

Title V Operating
Permit for CMR

3/31/20 — OP2161-15, update for NOx limit changes.
12/11/20 — OP2161-16, complete update.

6/23/23 — OP2161-17, updated Title V operating permit for minor
air emission limits updates within refinery sources.

CMR MAQP
Construction Permit

2/10/20 — 2161-33 CMR for revised NOx emission limits on 2102
and 4102 heaters (30-day average and 3-hour average emission
limits).

2/19/21 — 2161-34 CMR for AOC16 remediation catalytic
oxidizer.

8/30/21 — 2161-35 CMR for polymer-modified asphalt (PMA)
process unit replacement and associated tank changes.
10/22/21 — 2161-36 CMR ftransfer of air emissions sources to
MRL and operational changes at CMR.

4/28/22 — 2161-37 CMR update to fix firing rates of various
pieces of combustion equipment.

11/9/22 — 2161-38 CMR update for PMA and minor update for
refinery reconfiguration with renewable transfers.

5/10/23 — 2161-39 CMR update for consent decree NOx limits
correction, ambient station shutdown approval, and consent
decree citation corrections.

MRL MAQP
Construction Permit
(permit applicable
to Phase 1
construction and
operation)

MRL currently operating under construction permit. MAQP
construction permits authorize both construction and operation of
the equipment.

10/26/21 (5263-00) — MRL construction permit and air emissions
source transfer from CMR to MRL.

7/11/22 (5263-01) — MRL permit for PTU construction and
sustainable aviation fuel project integration.

11/7/2023 (5263-02) — MRL permit for increased heater firing
rates and addition of new boilers and generators.

Title V permit application submitted 11/3/23. The Title V permit
modification application to incorporate Phase 2 will be submitted
within 6 months of start of operations.

MDEQ - Montana
Pollutant Discharge
Elimination System

Calumet Industrial
Wastewater
Discharge Permit

12/7/16 — Permit #01-17, industrial wastewater discharge permit
for the low-sulfur fuels expansion.

2/14/22 — Permit #01-22, industrial wastewater discharge permit
for the conversion of mild hydrocracker to renewable fuels unit;
no significant limit changes or new categorical standards.

Multi-Sector
General Industrial
Stormwater Permit

4/13/23 — Issued an updated MTR000556 for multi-sector
general industrial stormwater permit for CMR and MRL
operations.

*Any permits with expiration dates would be renewed by CMR/MRL in accordance with the relevant regulation(s).

Page B-1

EXHIBIT A



Renewable Fuels and Biomass Energy Facility Conversion Project

PERMITTING

Table B-2: Additional Permits Required for Max SAF Production at MRL

Agency

Permit

Status/Schedule

MDEQ

Clean Air Act Title V
Operating Permit

MDEQ received initial application for Phase 1 on
11/3/2023. Project changes would require an update to
the application within 6 months of start-up of new
sources.

City of Great Falls

Wastewater Pretreatment
Permit #01-22

Application for scope in development with Project.

City of Great Falls

Renewable PTU Wastewater
Pretreatment Permit

Process water condition and appropriate pretreatment
system in design.

MDEQ

Multisector General
Industrial Stormwater Permit

Requirement in Project scope review. Minimal changes
to fence line or off-site sheet discharge points will
require no update.

MDEQ

MRL MAQP for Max SAF

Draft PTE developed by MRL; working on preparation
of draft application pending completion of engineering
required for preparation of the permit application.
Engineering was in progress at the time of this EA and
expected to be completed by Q2 of 2025 to a point that
a permit application can be drafted. The application for
a permit to construct can be submitted to MDEQ shortly
thereafter.

MRL environmental personnel will work closely with
MDEQ; MRL engineering to finalize the construction
permit.

The permit to construct (and associated PSD permit,
see below) will serve as a permit to operate for Phase 2
until a Title V operating permit is issued for Phase 2.

MDEQ

PSD Permit

MRL expects, from preliminary air emissions
calculations, the Project will exceed PSD thresholds
and that a PSD permit will be required for Phase 2 in
addition to the MDEQ permit to construct. Process
engineering will be sufficient for preparation of a PSD
permit application; PSD analyses expected to be
completed by Q2 of 2025. MRL expects to submit PSD
permit application for Phase 2 subsequent to
completion of engineering design.

MDEQ

MRL Federal Title V
Operating Permit Update for
Max SAF

Within 6 months of max SAF start-up, MRL will submit
an application to modify the federal Title V operating
permit for Phase 1 (pending issuance).
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Renewable Fuels and Biomass Energy Facility Conversion Project MITIGATION ACTION PLAN

APPENDIX C: MITIGATION ACTION PLAN

This Mitigation Action Plan identifies mitigation measures applicable to the Renewable Fuels and
Biomass Energy Facility Conversion Project by Montana Renewables, LLC, for the production of RD,
SAF, hydrogen, renewable off-gasses (such as natural gas), and renewable naphtha. This Mitigation
Action Plan for the Proposed Action includes integral elements and commitments made in the EA to
mitigate potential adverse environmental impacts.

The Proposed Action includes commitments by MRL to design the Project in coordination with MDEQ so
as to receive the appropriate air permits as planned and so emissions are protective of human health and
the environment. To ensure this, MRL will provide LPO with routine status updates on Project designs
and coordinate with MDEQ on air permitting, including the status of the Phase 1 Title V permit, Title V
permit modifications associated with Phase 2, and the PSD permit (if applicable); a summary of permit
conditions and control technologies incorporated into the final design will also be provided. The Mitigation
Action Plan status reports will be provided 3 months after closure of the loan guarantee and continue
quarterly through the air permits to construct, then semi-annually until MRL is in receipt of the operating
air permits.

If you have any general questions about the Project, please contact the project manager, Eldon Fink
(direct telephone 281-406-1490 or Eldon.Fink@calumet.com). If you have questions about this Mitigation
Action Plan, contact the LPO NEPA document manager for the environmental review, Don Brown (direct
telephone 202-913-3477 or Donald.Brown@hg.doe.gov). You may also contact the LPO environmental
monitoring lead, Angela Ryan (direct telephone 240-220-4586 or Angela.Ryan@hgqg.doe.gov).

LPO may amend this Mitigation Action Plan if revisions are necessary due to new information or Project
adjustments.
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APPENDIXD PUBLIC COMMENTS ON DRAFT ENVIRONMENTAL ASSESSMENT
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Board of Environmental Review

P.O. Box 200901
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Ms. Angela Otero
queensnecklace@gmail.com

Samuel J. King

Jeremiah R. Langston

Montana Department of Environmental Quality
P.O. Box 200901

Helena, MT 59620-0901

(406) 444-4961

(406) 444-4201

samuel.king@mt.gov
jeremiah.langston2(@mt.gov

Attorneys for DEQ

Sarah M. Clerget

Holland & Hart LLP

401 North 31st Street, Suite 1200
P.O. Box 639

Billings, MT 59103-0639
smclerget@hollandhart.com

Matthew J. Salzman
Holland & Hart LLP
2811 W. 66th Terrace
Mission Hills, KS 66208
mjsalzman@hollandhart.com
Attorneys for Montana Renewables, LLC
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