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https://leg.mt.gov/bills/mca/title_0750/chapter_0050/part_0030/section_0010/0750-0050-0030-0010.html
https://leg.mt.gov/bills/mca/title_0750/chapter_0050/part_0030/section_0020/0750-0050-0030-0020.html
https://leg.mt.gov/bills/mca/title_0750/chapter_0050/part_0030/section_0030/0750-0050-0030-0030.html
https://leg.mt.gov/bills/mca/title_0750/chapter_0050/part_0030/section_0100/0750-0050-0030-0100.html









https://deq.mt.gov/files/DEQAdmin/BER/Documents/2021%20Agendas/BER-Packet-20210813.PDF
https://deq.mt.gov/files/DEQAdmin/BER/Documents/2021%20Agendas/BER-Packet-20210813.PDF



https://deq.mt.gov/files/DEQAdmin/BER/Documents/2021%20Agendas/20211029_Packet.pdf
https://deq.mt.gov/files/DEQAdmin/BER/Documents/2021%20Agendas/20211029_Packet.pdf
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	20221209 Minutes DRAFT
	Call to Order
	ADJOURNMENT
	GENERAL PUBLIC COMMENT
	BOARD COUNSEL UPDATE
	VI.

	NEW CONTESTED CASE
	ACTION ITEMS
	BRIEFING ITEMS
	III.

	A.
	ADMINISTRATIVE MATERIALS
	I.
	Review and Approve Minutes
	The Board will vote on adopting the October 14, 2022, Meeting Minutes
	A.1.
	B.
	C.
	D.
	II.

	a.
	IV.

	a.
	V.

	No public comment was given.
	VII.


	BECKER_MT BER Letter
	DEQ v. BER (Selenium Review PJR)
	1 - DEQ's Petition for Review 1-9-23
	1A - EXHIBIT 1 - 1-9-23
	I. PROCEDURAL HISTORY
	II. FINDINGS OF FACT
	1. The controlling statute is § 75-5-203, MCA, the Stringency Statute, which reads in relevant part, following its amendment in 2021:
	2. Upon request of DEQ, acting under its authority provided in §§ 75-5-201 and 75-5-301, MCA, the Board initiated rulemaking of the new selenium rules (ARM 17.30.632), including the Lake Numeric Standard, by publication in the Montana Administrative R...
	3. In conjunction with its request for rulemaking, DEQ advised the Board that the Lake Numeric Standard is not more stringent than the EPA recommended criteria because it was “developed using federally-recommended site-specific procedures.”  RR 000001...
	4. The Board finalized promulgation of the new selenium rules by publication in the Montana Administrative Register on December 24, 2020.  RR 002482-2546 (12/24/20 Notice of Amend. and Adoption for ARM 17.30.602 and ARM 17.30.632 in Mont. Admin. Reg.).
	5. Regarding stringency of the Lake Numeric Standard compared to the federal guideline, the Board’s final promulgation stated that the Lake Numeric Standard was not more stringent than the federal guideline because “[t]he proposed water column standar...
	6. The Petitions sought the Board’s review of the Lake Numeric Standard pursuant to the Stringency Statute to determine if it is more stringent than the comparable federal guideline that addresses the same circumstances and, if it is, whether the Stri...
	7. Teck is a company conducting coal mining operations in the Elk Valley area in British Columbia.  Teck’s Elk Valley operations are subject to regulation by British Columbia pursuant to, among other laws, Ministerial Order No. M113, the 2014 Elk Vall...
	8. Teck participated in collaborative efforts, initiated by Teck’s Canadian regulators, to consider whether British Columbia’s Water Quality Objective of 2.0 micrograms per liter is protective of Lake Koocanusa.  DEQ participated in the collaborative ...
	9. Teck participated in the rulemaking for ARM 17.30.632 by attending public meetings, submitting formal written comments and delivering oral comments at public meetings, including the November 5, 2020 public hearing.  RR 001269-73 (9/24/20 BER Transc...
	10. On December 31, 2020, DEQ Director McGrath wrote to the International Joint Commission, which has authority to enforce the Boundary Waters Treaty, requesting action against transboundary pollution stemming from Elk River valley mining operations. ...
	11. On December 11, 2020, DEQ Director McGrath testified before the Board that “[b]y us adopting this standard today, what that does is continue to put the pressure on British Columbia to indeed adopt their own standard that is aligned with us.”  RR 0...
	12. The Board of County Commissioners of Lincoln County is a political subdivision of the State of Montana.  That portion of Lake Koocanusa located in the United States is within Lincoln County.  Lincoln County Petition, p. 14.
	13. Lincoln County participated in the rulemaking for ARM 17.30.632 by attending public meetings, submitting formal written comments, and delivering oral comments at public meetings.  RR 001796-1801 (Lincoln County Comment Letter); RR 001439-1443 (11/...
	14. When promulgating the Lake Numeric Standard, the Board “recognize[d] that the lake will probably be considered impaired for selenium.”  RR 002505 (20 Mont. Admin. Reg. 2359 (12/24/20)).
	15. When promulgating the Lake Numeric Standard, the Board noted that if Lake Koocanusa is listed as impaired for selenium, “then new projects would need to discharge at concentrations equal to or less than the proposed standard of 0.8 [micrograms per...
	16. There is no federal standard for selenium, but there is a federal guideline.  RR 000306 (2016 EPA Guideline, explaining the distinction between a CWA Section 304(a)(1) guideline, which “represents a non-regulatory, scientific assessment of ecologi...
	17. On July 13, 2016, EPA announced the release of final updated guidelines to states and tribes for selenium.  81 Fed. Reg. 45285-86 (7/13/16).  “EPA’s recommended water quality criteria are scientifically derived numeric values that protect aquatic ...
	18. The 2016 EPA Guideline was “derived for the protection of 95% of species nation-wide,” specifically including white sturgeon in the Kootenai River, from impacts of selenium, including selenium released by “resource extraction activities.”  RR 0000...
	19. The EPA Site-Specific Models consist of complicated mathematical formulas using assumptions and inputs determined by the user.  The user has discretionary latitude in selecting the assumptions and inputs and changes in the assumptions and inputs o...
	20. The new selenium rules provide “[n]umeric selenium standards,” including a “water column standard” for Lake Koocanusa of 0.8 micrograms per liter: the Lake Numeric Standard.  ARM 17.30.632.
	21. DEQ and EPA agree that the Lake Numeric Standard is a water quality standard for Montana Water Quality Act and federal Clean Water Act purposes.  Jan. 31 Hearing 23:3-6, 31:24-25.
	22. Using an EPA Site-Specific Model, the Lake Numeric Standard was supported by modeling scenarios that use a whole-body fish tissue threshold of 5.6 mg/kg dw, which is more stringent than the federally recommended level of 8.5 mg/kg dw.  RR 000127 (...
	23. In its rationale for approval of the new selenium rule, EPA noted that the Lake Numeric Standard “is more stringent than the recommended water column criterion element for lentic aquatic systems in EPA 2016 (1.5 μg/L).”  Teck Petition, Exhibit B (...
	24. Concerned that “Montana must simultaneously move toward reducing redundant and unnecessary regulation that dulls the state’s competitive advantage while being ever vigilant in the protection of the public’s health, safety, and welfare,” the Montan...
	25. In enacting House Bill 521, the Legislature intended that the agency promulgating a standard or requirement must “include as part of the initial publication and all subsequent publications a written finding if the rule in question contains any sta...
	26. The Legislature intended that the “written finding must include but is not limited to a discussion of the policy reasons and an analysis that supports the board’s or department’s decision that the proposed state standards or requirements protect p...
	27. Based on the Board’s conclusion that the Lake Numeric Standard was not more stringent than the comparable federal guideline, the Board did not make the written findings required by § 75-5-203, MCA, when it promulgated the Lake Numeric Standard.  R...

	III. CONCLUSIONS OF LAW
	1. This matter regards compliance with the Stringency Statue, not whether the Lake Numerical Standard is the appropriate standard.
	2. The Board is an “agency” an “entity or instrumentality of the executive branch of state government.”  Section 2-15-102(2), MCA.
	3. Pursuant to § 2-15-3502(4), MCA, the Board serves a “quasi-judicial function,” which is defined as “an adjudicatory function exercised by an agency, involving the exercise of judgment and discretion in making determinations in controversies.”  Sect...
	4. One such issue that the law places within the Board’s authority is, upon petition, to review a rule pursuant to the Stringency Statute.  Therefore, the Board has a statutory duty to consider the Petitions and issue final agency action on them.  Sec...
	5. Prior to July 1, 2021, setting water quality standards—including the Lake Numeric Standard—was solely within the Board’s authority.  Section 75-5-301(2), MCA (2019); 2021 Mt. SB 233; § 75-5-301(2), MCA (2021).  Pursuant to that authority, the Board...
	6. Administrative standing determinations made by quasi-judicial agencies (such as the Board) depend “on the language of the statute and regulations which confer standing before that agency.”  Williamson v. Mont. PSC, 2012 MT 32,  30, 364 Mont. 128, ...
	7. Teck’s Petition and the Record demonstrate that it is affected by the Lake Numeric Standard because its Canadian coal mining operations, monitoring data and other information, and the regulatory requirements placed upon it by provincial and Canadia...
	8. Lincoln County’s Petition and the Record demonstrate that it is affected by the Lake Numeric Standard because Lake Koocanusa is in Lincoln County and, as the Board recognized, an impairment listing of the lake is probable and would impact discharge...
	9. The Lake Numeric Standard is a water quality standard subject to the Stringency Statute.  See Findings of Fact  21, 25 supra; ARM 17.30.632(7); § 75-5-302, MCA.
	10. The EPA National Lake Numeric Guideline is “comparable” to and “address[es] the same circumstances” as the Lake Numeric Standard because both are definitive numeric criteria, both address the same “particular parameter,” which is selenium, both ad...
	13. The Lake Numeric Standard is mathematically lower and thus more stringent than the comparable federal guideline (the EPA National Lake Numeric Guideline).  See Findings of Fact  17, 20 supra.  The Board erred when it determined that the Lake Num...
	17. No written findings were provided by the Board for the Lake Numeric Standard.  Written findings are required by the Stringency Statute under MCA §§ 75-5-203(2) and (3) when the standard is more stringent than the comparable federal guideline.  The...
	18. Because the initial publication of the new selenium rules failed to inform the public that the Lake Numeric Standard is more stringent than the federal guideline and failed to provide the written findings required by the Stringency Statute for pub...
	19. The Stringency Statute requires evidence in the rulemaking record supporting the required findings for a rule more stringent than the federal guideline.  Sections 75-5-203(2) and (3), MCA.  However, it is not necessary for the Board to determine n...

	IV. ORDER
	1. Teck and Lincoln County each has standing to bring its Petition.
	2. The Lake Numeric Standard is more stringent than the comparable federal guideline.
	3. The Board erred, as a matter of law, when it concluded the Lake Numeric Standard was not more stringent than the comparable federal guideline and that it did not need to make the written findings required by §§ 75-5-203(2) and (3), MCA.
	4. The Lake Numeric Standard and the rulemaking upon which it is based fail to comply with the Stringency Statute.  Sections 75-5-203(1), (2) and (3), MCA.
	5. The Stringency Statute sets forth the applicable remedy to be implemented by DEQ.  Section 75-5-203(4)(a), MCA.
	6. Because the Board’s rulemaking failed to comply with § 75-5-203, MCA, in order to have a valid and enforceable lake water column standard, new rulemaking must be initiated.
	7. That this is the Final Agency Decision of the Board.
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	6-Stipulation for Final Agency Action 2-10-23
	1. Pursuant to Mont. Code Ann. § 75-5-403, the Board of Environmental Review (“Board”) has authority to hear contested case appeals of DEQ’s Montana Pollutant Discharge Elimination System (“MPDES”) permitting decisions, such that the Board may affirm,...
	2. DEQ is a department of the executive branch of state government, duly created and existing under the authority of Mont. Code Ann. § 2-15-3501. DEQ has statutory authority to administer Montana’s water quality statutes, including the review and issu...
	3. Westmoreland is a limited liability company registered to do business in Montana.
	4. Westmoreland owns the Rosebud Mine, which is an existing surface coal mine located adjacent to Colstrip, Montana.
	5. Areas A, B, C, and D of the Rosebud Mine are covered by MPDES Permit No. MT0023965.
	6. Westmoreland plans to expand Area B of the Rosebud Mine through amendment AM5, which is located south of and adjacent to Area B.
	7. On March 11, 2020, Westmoreland submitted an application for a new MPDES permit to cover proposed Area B AM5. The receiving waters associated with the Rosebud Mine Area B AM5 MPDES permit are Lee Coulee, Fossil Fork of Lee Coulee, unnamed tributari...
	8. DEQ released a Draft MPDES Permit for the Rosebud Mine Area B AM5 (the “Draft Permit”) on or around May 31, 2022.
	9. In Westmoreland’s comments on the Draft Permit, it argued that proposed numeric effluent limitations for electrical conductivity (“EC”) and sodium absorption ratio (“SAR”) are inappropriate limitations that fail to consider the naturally occurring ...
	10. On August 12, 2022, DEQ issued MPDES Permit No. MT0032042 (the “Permit”) for Area B AM5.
	11. The Permit included EC limitations for all 18 outfalls as follows:
	Final Effluent Limitations:  Average Monthly limit of 500 µS/cm
	Alternate Effluent Limitation:  Maximum Daily limit of 500 µS/cm
	12. The Permit included SAR limitations for all 18 outfalls as follows:
	Final Effluent Limitations: Average Monthly limits of 3.0 (from 3/2 through 10/31) and 5.0 (from 11/1 through 3/1)
	13. On August 17, 2022, in accordance with Admin. R. Mont. 17.30.1362, DEQ issued a minor modification to the Permit to remove erroneously included text at Permit Part 3.1.2. On September 16, DEQ issued a second minor modification to the Permit to cor...
	14. On September 9, 2022, Westmoreland timely filed with the Board a Notice of Appeal and Request for Hearing, appealing only the EC and SAR effluent limitations for all 18 outfalls. See Notice of Appeal (Sept. 9, 2022).
	15. On October 4, 2022, pursuant to Admin. R. Mont. 17.30.1379, DEQ noted that all provisions of the Permit were fully effective and enforceable, except for the EC and SAR effluent limitations, which were stayed.
	16. Admin. R. Mont. 17.30.670(4) provides “[f]or all tributaries and other surface waters in the Rosebud Creek, Tongue, Powder, and Little Powder river watersheds, the monthly average numeric water quality standard for EC is 500 [µS/cm] and no sample ...
	17. As outlined in DEQ’s white paper titled A Review of the Rationale for EC and SAR Standards, “[w]hen the natural EC values exceed the proposed EC standards, the provisions of 75-5-306, MCA would apply” directing that “[i]t is not necessary that was...
	18. The Receiving Waters meet the definition of hydrologically ephemeral streams where they receive discharges from the Rosebud Mine. See Admin. R. Mont. 17.30.602(10), 2022 Fact Sheet, pages 4 – 7, 20.
	19. The Reasonable Potential Analysis for EC and SAR provided in the 2022 Fact Sheet did not account for the natural condition of EC and SAR in the Receiving Waters. See 2022 Fact Sheet at p. 21.
	20. DEQ and Westmoreland agree that the Permit effluent limitations for EC and SAR should account for the nonanthropogenic condition of the Receiving Waters and agree to undertake the process of compiling and obtaining data necessary to determine the ...
	21. DEQ agrees to develop a nonanthropogenic standard for EC and SAR in the Receiving Waters pursuant to § 75-5-222(1), MCA and applicable guidance and reference materials. Westmoreland will consult and collaborate with DEQ in development of the nonan...
	a. Within 60 days of the Board’s approval of this Stipulation, DEQ will provide a Quality Assurance Project Plan (QAPP) to Westmoreland describing analytical methods and approaches for developing EC and SAR nonanthropogenic standards for the Receiving...
	22. Westmoreland agrees to supply existing data that meets the QAPP and obtain new data in accordance with the SAP to support the study contemplated in Paragraph 21, as reasonably requested by DEQ.
	23. Once DEQ adopts new water quality standard(s) for the Receiving Waters and develops appropriate effluent limitations for EC and SAR, DEQ will incorporate effluent limitations in the Permit for EC and SAR based on the nonanthropogenic condition of ...
	24. The Parties agree that the rulemaking contemplated in Paragraph 21 and the incorporation of appropriate effluent limitations for EC and SAR in the Permit will be subject to public notice and comment provisions in the MWQA, administrative rules ado...
	25. DEQ and Westmoreland agree that, until DEQ adopts new water quality standard(s) based on the nonanthropogenic condition of the Receiving Waters and appropriate effluent limitations for EC and SAR are incorporated in the Permit, Westmoreland will n...
	26. Neither DEQ nor Westmoreland waives the right to assert any obligations, challenges, or defenses in the future based on the nonanthropogenic condition of EC or SAR in the Receiving Waters.
	27. Westmoreland does not admit that Admin. R. Mont. 17.30.670(4) governs the discharges to the Receiving Waters in terms of EC and SAR and Westmoreland maintains that the provisions of Mont. Code Ann. § 75-5-306 govern.
	28. The singular issue identified in Westmoreland’s Notice of Appeal and Request for Hearing may be completely resolved under the terms of this Stipulation.
	29. The Board will maintain jurisdiction of the matter until appropriate effluent limitations for EC and SAR are incorporated into the Permit, after which Westmoreland will move to dismiss this contested case in its entirety with prejudice.
	30. Nothing in this Stipulation shall prohibit DEQ or Westmoreland from exercising any rights or authority under the MWQA.
	31. The Parties request the Board approve this Stipulation as the final agency decision concerning Westmoreland’s Notice of Appeal, pursuant to its authority to hear contested case appeals of MPDES Permits under Mont. Code Ann. § 75-5-403(2).
	32. Each of the signatories to this Stipulation represents that he or she is authorized to enter this Stipulation and to bind the Parties represented by him or her to the terms of this Stipulation.
	33. Westmoreland’s Notice of Appeal has been fully and finally compromised and settled by agreement of the Parties and the Parties stipulate to and respectfully request the Board’s entry of a final agency decision approving this Stipulation.
	34. The Parties shall each pay their own attorney fees and costs.
	35. The Board’s Decision as to Westmoreland’s Notice of Appeal shall represent the Final Agency Decision.
	36.  This Stipulation may only be modified or amended by written agreement executed by the Parties and approved by the Board.

	2023-2-16 - Proposed Final Agency Action
	1. Pursuant to Mont. Code Ann. § 75-5-403, the Board of Environmental Review (“Board”) has authority to hear contested case appeals of DEQ’s Montana Pollutant Discharge Elimination System (“MPDES”) permitting decisions, such that the Board may affirm,...
	2. DEQ is a department of the executive branch of state government, duly created and existing under the authority of Mont. Code Ann. § 2-15-3501. DEQ has statutory authority to administer Montana’s water quality statutes, including the review and issu...
	3. Westmoreland is a limited liability company registered to do business in Montana.
	4. Westmoreland owns the Rosebud Mine, which is an existing surface coal mine located adjacent to Colstrip, Montana.
	5. Areas A, B, C, and D of the Rosebud Mine are covered by MPDES Permit No. MT0023965.
	6. Westmoreland plans to expand Area B of the Rosebud Mine through amendment AM5, which is located south of and adjacent to Area B.
	7. On March 11, 2020, Westmoreland submitted an application for a new MPDES permit to cover proposed Area B AM5. The receiving waters associated with the Rosebud Mine Area B AM5 MPDES permit are Lee Coulee, Fossil Fork of Lee Coulee, unnamed tributari...
	8. DEQ released a Draft MPDES Permit for the Rosebud Mine Area B AM5 (the “Draft Permit”) on or around May 31, 2022.
	9. In Westmoreland’s comments on the Draft Permit, it argued that proposed numeric effluent limitations for electrical conductivity (“EC”) and sodium absorption ratio (“SAR”) are inappropriate limitations that fail to consider the naturally occurring ...
	10. On August 12, 2022, DEQ issued MPDES Permit No. MT0032042 (the “Permit”) for Area B AM5.
	11. The Permit included EC limitations for all 18 outfalls as follows:
	Final Effluent Limitations:  Average Monthly limit of 500 µS/cm
	Alternate Effluent Limitation:  Maximum Daily limit of 500 µS/cm
	12. The Permit included SAR limitations for all 18 outfalls as follows:
	Final Effluent Limitations: Average Monthly limits of 3.0 (from 3/2 through 10/31) and 5.0 (from 11/1 through 3/1)
	13. On August 17, 2022, in accordance with Admin. R. Mont. 17.30.1362, DEQ issued a minor modification to the Permit to remove erroneously included text at Permit Part 3.1.2. On September 16, DEQ issued a second minor modification to the Permit to cor...
	14. On September 9, 2022, Westmoreland timely filed with the Board a Notice of Appeal and Request for Hearing, appealing only the EC and SAR effluent limitations for all 18 outfalls. See Notice of Appeal (Sept. 9, 2022).
	15. On October 4, 2022, pursuant to Admin. R. Mont. 17.30.1379, DEQ noted that all provisions of the Permit were fully effective and enforceable, except for the EC and SAR effluent limitations, which were stayed.
	16. Admin. R. Mont. 17.30.670(4) provides “[f]or all tributaries and other surface waters in the Rosebud Creek, Tongue, Powder, and Little Powder River watersheds, the monthly average numeric water quality standard for EC is 500 [µS/cm] and no sample ...
	17. As outlined in DEQ’s white paper titled A Review of the Rationale for EC and SAR Standards, “[w]hen the natural EC values exceed the proposed EC standards, the provisions of 75-5-306, MCA would apply” directing that “[i]t is not necessary that was...
	18. The Receiving Waters meet the definition of hydrologically ephemeral streams where they receive discharges from the Rosebud Mine. See Admin. R. Mont. 17.30.602(10), 2022 Fact Sheet, pages 4 – 7, 20.
	19. The Reasonable Potential Analysis for EC and SAR provided in the 2022 Fact Sheet did not account for the natural condition of EC and SAR in the Receiving Waters. See 2022 Fact Sheet at p. 21.
	20. DEQ and Westmoreland agree that the Permit effluent limitations for EC and SAR should account for the nonanthropogenic condition of the Receiving Waters and agree to undertake the process of compiling and obtaining data necessary to determine the ...
	21. DEQ agrees to develop a nonanthropogenic standard for EC and SAR in the Receiving Waters pursuant to § 75-5-222(1), MCA and applicable guidance and reference materials. Westmoreland will consult and collaborate with DEQ in development of the nonan...
	a. Within 60 days of the Board’s approval of this Stipulation, DEQ will provide a Quality Assurance Project Plan (QAPP) to Westmoreland describing analytical methods and approaches for developing EC and SAR nonanthropogenic standards for the Receiving...
	22. Westmoreland agrees to supply existing data that meets the QAPP and obtain new data in accordance with the SAP to support the study contemplated in Paragraph 21, as reasonably requested by DEQ.
	23. Once DEQ adopts new water quality standard(s) for the Receiving Waters and develops appropriate effluent limitations for EC and SAR, DEQ will incorporate effluent limitations in the Permit for EC and SAR based on the nonanthropogenic condition of ...
	24. The Parties agree that the rulemaking contemplated in Paragraph 21 and the incorporation of appropriate effluent limitations for EC and SAR in the Permit will be subject to public notice and comment provisions in the MWQA, administrative rules ado...
	25. DEQ and Westmoreland agree that, until DEQ adopts new water quality standard(s) based on the nonanthropogenic condition of the Receiving Waters and appropriate effluent limitations for EC and SAR are incorporated in the Permit, Westmoreland will n...
	26. Neither DEQ nor Westmoreland waives the right to assert any obligations, challenges, or defenses in the future based on the nonanthropogenic condition of EC or SAR in the Receiving Waters.
	27. Westmoreland does not admit that Admin. R. Mont. 17.30.670(4) governs the discharges to the Receiving Waters in terms of EC and SAR and Westmoreland maintains that the provisions of Mont. Code Ann. § 75-5-306 govern.
	28. The singular issue identified in Westmoreland’s Notice of Appeal and Request for Hearing may be completely resolved under the terms of this Stipulation.
	29. The Board will maintain jurisdiction of the matter until appropriate effluent limitations for EC and SAR are incorporated into the Permit, after which Westmoreland will move to dismiss this contested case in its entirety with prejudice.
	30. Nothing in this Stipulation shall prohibit DEQ or Westmoreland from exercising any rights or authority under the MWQA.
	31. The Parties request the Board approve this Stipulation as the final agency decision concerning Westmoreland’s Notice of Appeal, pursuant to its authority to hear contested case appeals of MPDES Permits under Mont. Code Ann. § 75-5-403(2).
	32. Each of the signatories to this Stipulation represents that he or she is authorized to enter this Stipulation and to bind the Parties represented by him or her to the terms of this Stipulation.
	33. Westmoreland’s Notice of Appeal has been fully and finally compromised and settled by agreement of the Parties and the Parties stipulate to and respectfully request the Board’s entry of a final agency decision approving this Stipulation.
	34. The Parties shall each pay their own attorney fees and costs.
	35. The Board’s Decision as to Westmoreland’s Notice of Appeal shall represent the Final Agency Decision.
	36. This Stipulation may only be modified or amended by written agreement executed by the Parties and approved by the Board.
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