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BOARD OF ENVIRONMENTAL REVIEW 

AUGUST 13, 2021 
9:00 AM 

DEQ ZOOM CONFERENCE 

---------------------------------------------------- 
NOTE: Board members, the Board attorney, and secretary will be participating electronically. Interested 
persons, members of the public, and the media are welcome to attend via Zoom or telephonically. The 
Board will make reasonable accommodations for persons with disabilities who wish to participate in this 
meeting. Please contact the Board Secretary by e-mail at deqbersecretary@mt.gov, no less than 24 hours 
prior to the meeting to advise her of the nature of the accommodation needed. 
 

9:00 AM 

I. ADMINISTRATIVE ITEMS 

A. REVIEW AND APPROVE MINUTES 

1. The Board will vote on adopting June 11, 2021, meeting minutes. 

Public Comment. 

B. The Board will address the prohibition against ex parte contacts with the Board. 

C. The Board will address a study to be assigned and conducted to determine how to 
reduce the time to process appeals to the Board including informal disposition, 
mediation, clarifying the scope of delegation including instances when review by the 
Board, if a case has been delegated to a hearing officer, may be referred to the Board 
in an interlocutory matter or when remand is appropriate.   

D. The Board will address potential adoption of a policy regarding which underlying 
documents must be submitted in addition to or with an appeal such as the documents 
triggering the appeal in order for the Board to determine how to delegate the case or 
retain it.  

E. The Board will address the delegation of authority to Agency Legal Services and 
Hearing Examiners within it that has occurred and may occur going forward.  

II. BRIEFING ITEMS 

A. CONTESTED CASE UPDATES 

1. Enforcement cases assigned to the Hearing Examiner 

a. In the matter of violations of the Water Quality Act by Reflections at Copper 
Ridge, LLC, at Reflections at Copper Ridge Subdivision, Billings, Yellowstone 
County (MTR105376), BER 2015-01 WQ and In the matter of violations of the 
Water Quality Act by Copper Ridge Development Corporation at Copper Ridge 
Subdivision, Billings, Yellowstone County (MTR105377), BER 2015-02 WQ. On 
April 17, 2015, Copper Ridge Development Corporation and Reflections at Copper 
Ridge, LLC, filed a Notice of Appeal and Request for hearing with the Board. 

i. District Court Case: This matter is before the District Court on judicial 
review following an intermediate agency ruling.  DEQ began separate 
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enforcement actions against Copper Ridge Development Corp. and 
Reflections at Copper Ridge, LLC, for violations of the Montana Water 
Quality Act.  The enforcement actions were followed by separate 
administrative appeals.  The cases were consolidated before a hearing 
examiner at Petitioners’ request.  Following an evidentiary ruling that would 
allow for the admission of certain photographs, Petitioners moved to 
separate the cases again because the evidence to be admitted pertained to 
only one Petitioner.  The motion was denied.  The hearing examiner also 
denied Petitioners’ subsequent motion in limine.  Petitioners then filed a 
petition for judicial review of the hearing examiner’s intermediate rulings and 
named the BER and DEQ as Respondents.  BER filed a motion to dismiss on 
the grounds that BER should not have been named in the petition since it 
was not a party to the underlying contested case hearing.  The motion was 
briefed and argued on October 7, 2020.  On March 17, 2021, Judge Harada 
denied BER’s motion to dismiss.  She determined that while BER is not a 
required party, it may be named as a party on judicial review.  She has not 
yet issued a decision on the underlying petition for judicial review. In the 
interim, the remainder of the case that was pending before the BER was 
dismissed, and DEQ has not appealed. As such, even if Petitioners were to 
prevail in District Court, there is no case before BER to which the matter 
could be remanded. DEQ is currently trying to determine if Petitioners will 
dismiss the District Court case for that reason.  

b. In the matter of Notice of Appeal and Request for Hearing by Westmoreland 
Resources, Inc. Regarding October 27, 2020 Notice of Violation and 
Administrative Compliance and Penalty Order, BER 2020-06 SM. On 
November 25, 2020, the Board received a Notice of Appeal from 
Westmoreland Resources. At its December 2020 meeting, the Board assigned 
this case to former Hearing Examiner Sarah Clerget. The parties filed a Joint 
Motion for Stay on January 12, 2021 which was granted the same day. On 
January 20, 2021, Hearing Examiner Jeffrey Doud took responsibility for this 
matter as a hearing officer.  The parties filed a Joint Status Report on March 12, 
2021 indicating that they are working toward settlement. The parties then, filed 
a second motion to extend the stay of the proceedings, seeking to extend the 
stay for 45-days.  On May 28, 2021, the parties filed a joint scheduling order 
that Hearing Examiner Doud granted on June 1, 2021.  The parties recently filed 
a joint motion to extend the deadlines for filing of expert disclosures and 
exhibit lists.  In that Motion, the parties reiterated their position that they were 
working towards a resolution of this matter. 

c. In the matter of the notice of appeal by Duane Murray regarding the notice 
of violations and administrative compliance and penalty order (Docket No. 
SUB-18-01; ES#36-93-L1-78; FID 2568), BER 2020-01 OC. At its April 2021 
meeting, the Board remanded this matter back to Hearing Examiner Lindsey 
Simon for further proceedings.  On May 17, 2021, Hearing Examiner Simon 
issued an Order on Remand setting the remaining procedural deadlines in this 
case.  On May 28, 2021, DEQ filed a "Motion to Amend the Scheduling Order 
and to Reopen Discovery for a Limited Purpose."  On June 1, 2021, William 
Holahan took responsibility of this matter as a hearing examiner and on June 4, 
2021 issued an Order granting DEQ's Motion to Amend.  Hearing Examiner 
Holahan also issued an Amended Scheduling Order that same day.  Discovery 
will close in early August 2021 and the parties may file dispositive motions by 
the end of August. 
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2. Non-enforcement cases assigned to the Hearings Examiner 

a. In the matter of the Notice of Appeal and Request for Hearing by Alpine 
Pacific Utilities Regarding Issuance of MPDES Permit No. MTX000164, BER 
2019-06 WQ. At the Board’s October 9, 2020 meeting it voted to adopt the 
parties Stipulation and Request for Retention of Board Jurisdiction. On May 3, 
2021, the parties filed an update with Hearing Examiner Lindsey Simon stating 
that pursuant to the Stipulation, Alpine had submitted the monitoring well plan 
to DEQ, that DEQ has approved the monitoring well installation plan, and that 
the monitoring well has been installed.  On June 11, 2021, William Holahan took 
responsibility for this matter as a hearing examiner.  On August 2, 2021, the 
parties filed a Joint Status Report with Hearing Examiner William Holahan. 
Alpine Pacific Utilities has not exercised its discretion under the Stipulation that 
would trigger reporting of additional activities at this time to the Board. The 
Board retains jurisdiction in the case that the stipulated terms are not 
implemented and approved by DEQ. Status reports are due every three 
months. The Board’s jurisdiction extends at the latest to July, 2024 by the 
terms of the Stipulation.  

b. In the matter of Westmoreland Resources, Inc.’s, appeal of final MPDES 
permit No. MT0021229 issued by DEQ for the Absaloka Mine in Hardin, Big 
Horn County, MT, BER 2015-06 WQ. On September 25, 2015, Westmoreland 
Resources, Inc. filed a notice of appeal and request for hearing and former 
Hearing Examiner Sarah Clerget took responsibility for this matter as a hearing 
officer on September 8, 2017. The case was stayed pending a Montana 
Supreme Court decision, which was issued in September 2019. On April 24, 
2020, the parties filed a Joint Motion for Stay indicating that they are working 
toward settlement of the case. That motion was granted on April 28, 2020, and 
the case was stayed until July 24, 2020. The parties filed a Joint Motion to 
Continue Stay on July 24, 2020, and September 9, 2020, which was granted on 
July 29, 2020, and September 9, 2020. On September 30, 2020, the parties 
filed a “Joint Motion to Remand and Suspension of Proceedings.” The BER 
granted that Motion on October 9, 2020, and issued its Order granting remand 
on November 16, 2020. The parties filed a joint status report on June 30, 2021 
stating that they continue to work through the settlement agreement 
provisions and update to the permit renewal information.  

c. In the Matter of the Notice of Appeal and Request for Hearing by Spring 
Creek Coal, LLC Regarding Issuance of MPDES Permit No. MT0024619, BER 
2019-02 WQ. On April 12, 2019, the BER appointed former Hearing Examiner 
Sarah Clerget to preside over this contested case. On May 8, 2020, the parties 
filed a Joint Motion to Substitute, requesting that Navajo Transitional Energy 
Company, LLC replace Spring Creek Coal as a party, as it had replaced Spring 
Creek Coal as the permit holder. The motion to substitute was granted on May 
13, 2020, and an Amended Scheduling Order was issued on May 12, 2020. On 
January 21, 2021, Hearing Examiner Andrew Cziok took responsibility for this 
matter as a hearing officer of this contested case. The parties filed a Joint 
Motion for Remand of permit and Suspension of Proceedings on March 17, 2021. 
Hearing Examiner Cziok granted that Motion, and the parties filed a status 
report on June 30, 2021 stating DEQ had notice the draft modification of 
permit to the public on June 14, 2021.  The public was able to comment on the 
draft permit modification through July 15, 2021.  DEQ will respond to the public 
comments within 45 days and issue a final administrative decision on the 
modified permit.  
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d. In the Matter of the Notice of Appeal by the Rippling Woods Homeowners 
Association, et al., Regarding Approval of Opencut Mining Permit No. 2949, 
Moudy Pit Site, Ravalli County, MT, BER 2019-08 through 21 OC. Between 
November 8, 2019, and November 29, 2019, the Board received fourteen 
appeals from various parties regarding the approval of Opencut Mining Permit 
No. 2949. On December 13, 2019, the Board consolidated for procedural 
purposes BER 2019-08 through 21 OC. Several parties were dismissed from the 
appeals and a Scheduling Order was issued on January 31, 2020. DEQ filed a 
Partial Motion for Summary Judgment on September 29, 2020. The remaining 
appellants filed a response on October 21, 2020, and DEQ filed a reply on 
November 4, 2020. Former Hearing Examiner Eckstein held Oral argument on 
DEQ’s Partial Motion for Summary Judgment on February 11, 2021. Hearing 
Examiner Snowberger issued a “Notice of Substitution” on March 12, 2021.  On 
April 12, 2021, Ms. Snowberger issued a Disclosure and Status Conference 
stating that she had a potential conflict and set a status conference for April 15, 
2021.  Ms. Snowberger issued a Notice of Recusal on May 13, 2021, and Hearing 
Examiner Caitlin Buzzas issued a Notice of Substitution that same day.  Hearing 
Examiner Buzzas is reviewing the file and will issue a decision on DEQ's Motion 
for Partial Summary Judgment by October 1, 2021. 

e. In the Matter of Notice of Appeal and Request for Hearing by Western 
Energy Company Regarding Approval of Surface Mining Permit No. 
C2011003F, BER 2019-05 OC. On May 31, 2019, the BER appointed former 
Hearing Examiner Sarah Clerget to preside over the contested case for 
procedural purposes only. At the Board’s August meeting, it voted to assign 
the case in its entirety to Ms. Clerget. The parties cross moved for partial 
summary judgment, and Westmoreland also filed a Motion to Dismiss. On 
November 24, 2020, Ms. Clerget issued an order denying Westmoreland’s 
Motion to Dismiss, denying Conservation Groups’ Motion for Partial Summary 
Judgment, and granting Westmoreland’s and DEQ’s Motions for Partial 
Summary Judgment. Ms. Clerget held a status conference on December 4, 
2020, at which all parties could not agree to bring the motions decision before 
the Board. Therefore, the case proceeded to a hearing on the one remaining 
issue. Former Hearing Examiner Clerget issued an Amended Scheduling Order 
on January 14, 2021. Hearing Examiner Jeffrey Doud took responsibility for this 
matter as a hearing officer as of January 20, 2021. A four-day hearing took 
place on June 2-4 and 21, 2021. The parties are to file their proposed findings of 
fact and conclusions of law in September with responses due in October, 2021.   

f. Montana Environmental Information Center, and Sierra Club v. Montana 
Department of Environmental Quality, Montana Board of Environmental 
Review, and Western Energy Co. (DV-2019-34, Rosebud County) (District 
Court). In July 2019, MEIC and the Sierra Club filed a petition for judicial review 
of BER's decision to approve a permit to expand the Rosebud Mine. BER filed a 
motion to dismiss on the grounds that BER should not have been named in the 
petition since it was the deciding agency, not a party to the underlying 
contested case proceeding. Judge Bidegaray denied the motion on March 12, 
2020. The Montana Supreme Court denied BER’s petition for writ of 
supervisory control to have the Order reviewed before the case was fully 
decided by the District Court and remanded the case.  

The petition for judicial review has been fully briefed, and the parties presented 
oral argument on December 16, 2020. Petitioners recently submitted 
supplemental authority, and the Respondents ( other than BER) responded. 
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The matter has been fully submitted, and we are just waiting for a decision 
from Judge Bidegary. Once a decision is issued, we will have an opportunity to 
appeal the Order requiring the BER to remain in the case and will need to 
discuss how to proceed at that time. 

g. In the Matter of Notice of Appeal by Signal Peak Energy LLC, Regarding 
Purporting to Rule on An Alleged Impairment of Water Rights Permit No. 
C1993017, Roundup, Musselshell County, MT, BER 2020-04 SM. On October 9, 
2020, the BER appointed former Hearing Examiner Sarah Clerget to preside over 
this contest case hearing. On November 10, 2020, Ms. Clerget issued a Prehearing 
Order. The parties filed a Stipulation to Stay Proceedings on November 13, 2020. 
Ms. Clerget stayed the proceedings on November 20, 2020. Hearing Examiner 
Andrew Cziok took responsibility for this matter as a hearing officer on January 
21, 2021. On February 11, 2021, the parties filed a Stipulated Motion to Extend Stay 
of Proceedings Pending Settlement Negotiations. Mr. Cziok issued an Order 
granting the stay on February 12, 2021. The parties filed a Joint Stipulation for 
Dismissal on May 14, 2021.  On May 27, 2021, Hearing Examiner Cziok issued an 
Order dismissing this case without prejudice pending the District Court's final 
disposition of the SPE District Court Appeal and final resolution of any appeals 
from the District Court's final disposition.

h. In the matter of the Notice of Appeal and Request for Hearing Regarding 
DEQ’s Issuance of a Final Section 401 Water Quality Certification
#MT4011079 to Transcanada Keystone Pipeline LP for the Keystone XL 
Pipeline Project, BER 2021-01 WQ. On January 4, 2021, the Northern Plains 
Resource Council and Sierra Club filed a “Notice of Appeal and Request for 
Hearing.” At its February 2021 meeting the Board appointed Agency Legal 
Services as Hearing Examiner of this contested case. Katherine Orr was 
assigned as Hearing Examiner of this matter and on March 9, 2021, she issued an 
Order to Set Scheduling Conference. The scheduling conference was held on 
March 15, 2021, and the parties agreed to stay this matter until further indication 
the case should go forward pursuant to decisions made by the Federal 
government regarding the Keystone XL Pipeline Project. A Status Conference 
was held on April 20, 2021, with both parties being represented by counsel.  
Parties agreed to continue the stay of this matter and set another Status 
Conference for July 12, 2021.  A status conference was held on July 12, 2021, 
wherein the parties agreed to continue the stay and set another Status 
Conference for September 10, 2021.  The parties discussed that recent decisions 
made by the Army Corp of Engineers would likely make this matter moot. A 
Stipulation for Dismissal has ben filed and the Hearing Examiner will issue an 
Order of Dismissal upon request of the parties.

i. In the Matter Indigenous Environmental Network’s and North Coast Rivers 
Alliance’s Appeal of the Montana Department of Environmental Quality’s 
Final Determination to Issue a 401 Water Quality Certification for the 
Keystone XL Pipeline, DEQ Application No. MT4011079, BER 2021-02 WQ. On 
February 1, 2021, the Indigenous Environmental Network and North Coast Rivers 
Alliance filed a “Notice of Appeal and Request for Hearing.” At its February 2021 
meeting the Board appointed Agency Legal Services as Hearing Examiner of 
this contested case. Katherine Orr was assigned as Hearing Examiner of this 
matter and on March 9, 2021, she issued an Order to Set Scheduling Conference. 
The scheduling conference was held on March 15, 2021, and the parties agreed 
to stay this matter until further indication the case should go forward pursuant 
to decisions made by the Federal government
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regarding the Keystone XL Pipeline Project. A Status Conference has been was 
held on April 20, 2021, with both parties being represented by counsel.  Parties 
agreed to continue the stay of this matter and set another Status Conference 
for July 12, 2021.  A Status Conference was held on July 12, 2021, wherein the 
parties agreed to continue the stay and set another Status Conference for 
September 10, 2021.  The parties discussed that recent decisions made by the 
Army Corp of Engineers would likely make this matter moot. 

j. In the Matter of Notice of Appeal and Request for Hearing Regarding DEQ’s 
Approval of Riverside Contracting, Inc.’s Opencut Mining Permit #3234 
(Arrow Creek Site), BER 2020-08 OC. On December 23, 2020, Appellants 
filed a “Notice of Appeal and Request for Hearing.” At its February 2021 
meeting, the Board appointed Agency Legal Services as Hearing Examiner of 
this contested case. On March 12, 2021, Hearing Examiner Cziok issued a 
Prehearing Order to the parties. Riverside Contracting filed a Petition to 
Intervene on March 25, 2021. DEQ and the Appellants filed a Joint Proposed 
Schedule on March 26, 2021, the Petition to Intervene and the Proposed 
Schedule were granted on April 1, 2021. The parties were proceeding according 
to the Scheduling Order with discovery closing December 2021.  A stipulation 
for Dismissal Under Rule 41(a)(1)(A)(ii) stipulating to dismiss without an order 
has been filed.  

k. In the Matter of Contest and Request for Hearing by Talen Montana, LLC 
Regarding the Selection of a Remedy and Setting of Financial Assurance for 
the Colstrip Steam Electric Station Units 1 & 2 by the Montana Department of 
Environmental Quality, BER 2020-07 MFSA/WQA. On December 17, 2020, 
Talen Montana LLC filed a Request for Hearing and Protective Notice of Contest. 
The parties requested the proceeding be stayed pending completion of dispute 
resolution. That request was granted by former Board Chair Deveny on 
December 18, 2020. Katherine Orr was assigned as Hearing Examiner for this 
matter and issued an Order to Set Scheduling Conference on March 9, 2021. The 
parties filed a Joint Request to Continue Stay of BER Proceedings on March 18, 
2021. Ms. Orr signed an Order Continuing Stay and Delaying Scheduling 
Conference Until Expiration of Stay Order on March 19, 2021. This matter will be 
stayed until DEQ Director’s final decision following dispute resolution. This 
matter continues to be stayed pending DEQ Director’s final decision. 

l. In the matter of notice of appeal and request for hearing by the Western 
Sugar Cooperative regarding its Montana Pollutant Discharge Elimination 
System Permit No. MT0000281 issued October 29, 2020, BER 2020-05 WQ. 
On November 24, 2020, the Board received a Notice of Appeal from Western 
Sugar Cooperative. At its December meeting, the Board assigned this matter to 
former Hearing Examiner Clerget. Ms. Clerget issued a Prehearing Order on 
January 4, 2021. Hearing Examiner Andrew Cziok took responsibility for this 
matter as a hearing officer on January 21, 2021. Mr. Cziok issued a Scheduling 
Order on March 16, 2021.  On June 28, 2021, Western Sugar Cooperative filed a 
Motion for Declaratory Ruling.  The Department of Environmental Quality 
requested an extension of time in which to respond to the Motion, which was 
granted.  The matter should be fully briefed in the beginning of August upon 
submission of a reply brief at which time Mr. Cziok will rule on the Motion.   

3. Contested Cases not assigned to a Hearing Examiner.  
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a. In the matter of the notice of appeal and request for hearing by Western 
Energy Company (WECO) regarding its MPDES Permit No. MT0023965 
issued for WECO’s Rosebud Mine in Colstrip, BER 2012-12 WQ. This matter 
has been stayed pending resolution of Montana Environmental Information 
Center and Sierra Club v. Montana DEQ and Western Energy Company (now on 
remand to the First Judicial District Court as Cause No. CDV 2012-1075).  On 
September 10, 2019, the Montana Supreme Court reversed the First Judicial 
District Court on decisions of law and determined that DEQ properly 
interpreted rules implementing the Montana Water Quality Act (specifically 
ARM 17.30.637(4)).  The Court recognized that DEQ has the flexibility to 
exempt ephemeral waters from certain water quality standards applicable to 
Class C-3 waters without BER reclassifying the waters. The Court also 
determined that DEQ lawfully permitted representative sampling of outfalls 
under Western Energy Company’s MPDES permit.  The Montana Supreme Court 
remanded the case back to the District Court for further proceedings to 
determine certain issues of material fact, specifically whether DEQ acted 
properly regarding a stretch of East Fork Armells Creek that is potentially 
impaired and intermittent, whether it is necessary for DEQ to adopt a TMDL for 
impaired segments of East Fork Armells Creek, and whether the representative 
monitoring selected by DEQ is factually supported.  On July 6, 2021, First 
Judicial District Court Judge Abbott granted DEQ’s and Westmoreland 
Rosebud Mining, LLC’s (formerly WECo) joint motion to stay the litigation due 
to the fact that a renewed version of MT0023965 took effect on August 1, 2021.  
On or before August 15, 2021, the parties are to either move to dismiss First 
Judicial District Court Cause No. CDV 2012-1075 or move for a status 
conference to determine future proceeding in the case.

b. In the matter of the request for appeal and hearing of the permit revocation 
order for the Lucy Sandbox Gravel Pit (Permit # 2328, Lucy's Sandbox Gravel 
Pit, Richland County, MT), BER 2021-03 OC.  On May 17, 2021, the Board 
received a request for hearing.  The case was presented as a new contested, 
which came before the Board at its June 11, 2021 meeting.  The board tabled the 
matter pending further information from the Appellant.  On August 6, 2021, 
DEQ and the Appellant filed a Joint Stipulation for Dismissal under Mont. R. 
CivP. 41(a)(1)(A)(ii) requesting dismissal with prejudice without an order.  This 
matter is dismissed pursuant to the Parties’ stipulation.

III. ACTION ITEMS

1. In the Matter of the Notice of Appeal and Request for Hearing by City of Great
Falls Regarding Issuance of MPDES Permit No. MT0021920, BER 2019-07 WQ.
On November 25, 2020, DEQ and the City of Great Falls filed a “Stipulation for
Final Agency Decision”. At its December 2020 meeting, the Board approved the
Stipulation and on January 5, 2021 issued a “Board Order for Final Agency
Decision” resolving appeal issues No. 1, 3, 4, and 5. The parties continued to update
Hearing Examiner Doud and on June 14, 2021 filed a "Stipulation for Final Agency
Decision" resolving appeal issue No. 2.  The Board can decide to either accept or
reject the stipulation.

2. An appeal in the matter of amendment application AM3, Signal Peak Energy
LLC’s Bull Mountain Coal Mine #1 Permit No. C1993017, BER 2016-07 SM. On.
August 18-21, 2020, the parties participated in the contested case hearing. The
parties filed their Proposed Findings of Fact and Conclusions of Law on December
18, 2020. On January 21, 2021, Hearing Examiner Andrew Cziok took responsibility
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for this matter as a hearing officer of this contested case.  As of March 31, 2021, 
Hearing Examiner Caitlin Buzzas has taken responsibility for this matter as a 
hearing officer.  On May 27, 2021, Signal Peak filed a Motion for Board to Reclaim 
Jurisdiction.  Ms. Buzzas issued an Order on Signal Peak's motion on July 30, 
2021and subsequently, her proposed findings of fact and conclusions of law on 
July 30, 2021. The parties may file exceptions which necessitate a final hearing by 
the Board on adoption, amendment or reversal of the Findings of Fact and 
Conclusions of Law at the Board’s meeting on October 8, 2021. Signal Peak has 
requested that this matter be put on the agenda for this meeting to consider its 
motion for the Board to reclaim jurisdiction.  

3. Review of Administrative Rule 17.30.632 pertaining to selenium standards for 
Lake Koocanusa. On July 1, 2021, the Board received a request to review Montana 
Administrative Rule 17.30.632 to determine whether it is more stringent than the 
comparable federal guideline in violation of the Montana Water Quality Act.  The 
Board can decide to assign review to a rule reviewer within Agency Legal Services 
Bureau or retain responsibility itself to review the rule and determine whether the 
rule is more stringent than comparable federal regulations or guidelines. If the Board 
retains responsibility, it will determine a process and timeframe for the rule review 
upon written comment by the affected parties to be submitted by October 8, 2021.  

IV. NEW CONTESTED CASES 

1. In the matter of the notice of appeal and request for hearing by Westmoreland 
and Rosebud Mining LLC regarding issuance of MPDES Permit No. MT0023965, 
(BER 2021-05 WQ).  On July 8, 2021, the Board received a request for hearing.  The 
Board can decide to assign a hearings examiner for procedural issues in this case, 
hear the case itself, or assign a hearing examiner for all or a portion of the case. 

2. In the matter of: Notice of Appeal and Request for Hearing by Oreo’s Refining 
Regarding Solid Waste License Expiration (License #574). On July 29, 2021, the 
Board received a request for hearing. The Board can decide to assign a hearings 
examiner for procedural issues in this case, hear the case itself, or assign to a 
hearing examiner for all or a portion of the case.  

V. BOARD COUNSEL UPDATE 

Counsel for the Board will report on general Board business, procedural matters, and 
questions from Board Members. 

VI. GENERAL PUBLIC COMMENT 

Under this item, members of the public may comment on any public matter within the 
jurisdiction of the Board that is not otherwise on the agenda for the meeting. Individual 
contested case proceedings are not public matters on which the public may comment. 

VII. ADJOURNMENT 
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BOARD OF ENVIRONMENTAL REVIEW 
MEETING MINUTES 

JUNE 11, 2021 
 

Call to Order 

Chairperson Ruffatto called the meeting to order at 9:01 a.m.   

Attendance 

Board Members Present 
By Zoom: Chairman Ruffatto; Board Members, David Lehnherr, David Simpson, Julia Altemus, 

and Joseph Smith 

A quorum of the Board was present. 

Board Attorney(s) Present 
Katherine Orr, Attorney General’s Office, Department of Justice 

DEQ Personnel Present 
Board Liaison: George Mathieus 
Board Secretary: Regan Sidner  
DEQ Legal: Angie Colamaria, Kirsten Bowers, Aaron Pettis, Sarah Clerget, Sarah Christopherson, 

Catherine Armstrong 
Water Protection: Joanna McLaughlin 
Mining: Chris Cronin, Emily Lodman, Martin VanOort 
 
Other Parties Present 
Laurie Crutcher, Laurie Crutcher Court Reporting 
Vicki Marquis, Sam Yemington, John Martin – Holland & Hart 
Catherine Laughner – representing Western Sugar Cooperative 
Andrew Cziok, Caitlin Buzzas, – Montana DOJ Agency Legal Services Bureau  
Derf Johnson – Montana Environmental Information Center 
Julia Griffin 
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I. ADMINISTRATIVE MATERIALS 

 A. REVIEW AND APPROVE MINUTES 

I.A.1. The Board will vote on adopting the April 23, 2021 meeting Minutes 

There was no board discussion and no public comment. 

Board member Simpson moved to approve the April 23, 2021 meeting minutes; Board Member 
Smith seconded. The motion passed unanimously.  

II. BRIEFING ITEMS 

 A. CONTESTED CASE UPDATES 

Chair Ruffatto asked the Hearing Officer of each case for updates to the brief in the agenda, and 
provided an opportunity for Board Members to ask questions. 

  
II.A.1.c. In the matter of the notice of appeal by Duane Murray regarding the notice of violations and 

administrative compliance and penalty order (Docket No. SUB-18-01; ES#36-93-L1-78; FID 
2568), BER 2020-01 OC. Katherine Orr provided an update to the Board. There were no 
questions from the Board members. 

II.A.2.f. In the Matter of Notice of Appeal and Request for Hearing by Western Energy Company 
Regarding Approval of Surface Mining Permit No. C2011003F, BER 2019-05 OC. Katherine 
Orr provided an update to the Board. There were no questions from the Board members. 

II.A.2.h. In the Matter of Notice of Appeal by Signal Peak Energy LLC, Regarding Purporting to Rule 
on An Alleged Impairment of Water Rights Permit No. C1993017, Roundup, Musselshell 
County, MT, BER 2020-04 SM. Hearing Examiner Cziok clarified that the briefing should have 
stated, “On May 27, 2021, Hearing Examiner Cziok issued an Order dismissing this case without 
prejudice pending the District Court's final disposition of the SPE District Court Appeal and 
final resolution of any appeals from the District Court's final disposition.” 

II.A.2.i. In the Matter of the Notice of Appeal and Request for Hearing by City of Great Falls 
Regarding Issuance of MPDES Permit No. MT0021920, BER 2019-07 WQ. Angela Colamaria 
gave an update to the Board on behalf of the lead DEQ attorney on this matter. 

IV. NEW CONTESTED CASES 

IV.1. In the matter of the request for appeal and hearing of the permit revocation order for the 
Lucy Sandbox Gravel Pit (Permit # 2328, Lucy's Sandbox Gravel Pit, Richland County, MT), 
BER 2021-03 OC. Chair Ruffatto shared that he does not feel that there is enough information 
in front of the Board to decide whether or not to hear the case or assign it to a hearing 
examiner. DEQ Counsel Sarah Clerget explained that she did not feel comfortable 
supplementing the record as nothing further is in the record than is in front of the Board at this 
time. Ms. Clerget requested that the matter be kept with the Board for the purpose of the 
Board hearing the entire matter, in the interest of resolving the matter quickly and providing an 
opportunity for the Board to practice its judicial authority. Board members discussed the merits 
of tabling the matter until August vs. keeping the matter with the Board, and unanimously 
voted to end the discussion.  
Chair Ruffatto moved to table the matter until there is further information available to the 
board; Dave Simpson seconded the motion. The motion passed four to one with Board Member 
Lehnherr dissenting.  

Ms. Clerget clarified that since the issue of assigning the case was tabled until August, in the 
intervening time if DEQ need submit motions, it would be appropriate to submit to the Board. 
Chair Ruffatto confirmed.  
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III.A.2. In the matter of the notice of appeal by Duane Murray regarding the notice of violations and 
administrative compliance and penalty order (Docket No. SUB-18-01; ES#36-93-L1-78; FID 
2568), BER 2020-01 OC. 

Mr. Murray was not present or represented at the meeting. 

Board Member Lehnherr moved to approve the dismissal of the appeal recommended by the 
Hearing Examiner; Boarded Member Reiten seconded. The motion failed one to four with Chair 
Ruffatto and Board Members Simpson, Reiten, and Smith dissenting.  

Chair Ruffatto moved that the appeal be remanded to the Hearing Examiner; Board Member 
Simpson seconded. The motion passed by four to one with Board Member Lehnherr dissenting.  

V. BOARD COUNSEL UPDATE 

  Ms. Orr gave an update to the Board on Senate Bill 233. Based on some precedent, the Board will 
retain authority for rule making over itself for procedural reasons.  
Board Member Simpson shared some thoughts on the way that the Board approaches new 
contested cases. Board Liaison George Mathieus asked that the Board work with him as they are 
planning on working on procedural changes from a budgetary standpoint. Board member Smith 
and Vicki Marquis provided some comments.  
Lindsey Simon has left ALSB. The three cases she had assigned to her have been reassigned to 
other hearings examiners. There were no questions from Board members regarding this.  

VI. GENERAL PUBLIC COMMENT 

  No public comment was offered.  

VII. ADJOURNMENT 

  Board Member Altemus moved to adjourn; Board Member Lehnherr seconded. The motion passed 
unanimously. The meeting adjourned at 9:43 AM.  

 

 

Board of Environmental Review August 13, 2021, minutes approved: 

 

 

 

      _/s/___________________________________ 
      STEVEN RUFFATTO 
      CHAIRMAN 
      BOARD OF ENVIRONMENTAL REVIEW 
 
      __________________ 
      DATE 
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Kurt R. Moser 
Department of Environmental Quality 
P.O. Box 200901 
Helena, MT 59620 
(406) 444-4009 
kmoser2@mt.gov 
 
Attorney for the Department 
 
 
Guy Alsentzer, Esq.  
P.O. Box 128  
Bozeman, MT 59771  
(406) 570-2202  
GuyAlsentzer@gmail.com 
 
Attorney for Northern Plains Resource Council and Sierra Club 
 
 
 
 
 
 

BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
OF THE STATE OF MONTANA 

 
                        
IN THE MATTER OF: NOTICE OF 
APPEAL AND REQUEST FOR 
HEARING REGARDING MONTANA 
DEPARTMENT OF 
ENVIRONMENTAL QUALITY’S 
ISSUANCE OF A FINAL SECTION 
401 WATER QUALITY 
CERTIFICATION #MT4011079 TO 
TRANSCANADA KEYSTONE 
PIPELINE LP FOR THE KEYSTONE 
XL PIPELINE PROJECT 
 

 
Case No. BER 2021-01 WQ 

 
 

STIPULATION FOR DISMISSAL 
 
 

 

  

COME NOW the parties, by and through counsel of record, and pursuant to 

Rule 41(a)(1)(A)(ii) of the Montana Rules of Civil Procedure, hereby submit this 

Stipulation for Dismissal. The federal application which was the subject of the 

Department of Environmental Quality’s (“DEQ”) 401 Certification decision was 
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administratively withdrawn by the U.S. Army Corps of Engineers on May 4, 2021.  

In response, DEQ withdrew its 401 Certification decision on July 12, 2021. As a 

result, there is no longer a live controversy and the parties have stipulated to 

dismissal. 

A proposed order of dismissal is attached. 

 

DATED this 5th day of August, 2021. 

 

/s/ Kurt R. Moser________________ 

KURT R. MOSER 

Department of Environmental Quality 

 

Attorney for the Department 

 

 

 

DATED this 5th day of August, 2021. 

 

 

/s/ Guy Alsentzer    _____________ 
GUY ALSENTZER 
Upper Missouri Waterkeeper  
 
Attorney for Northern Plains Resource Council and Sierra Club 
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CERTIFICATE OF SERVICE 

 

 I hereby certify that this 5th day of August, 2021, I caused to be served a 

true and correct copy of the foregoing document and any attachments to all parties 

or their counsel of record as set forth below: 

 
Guy Alsentzer, Esq.  
P.O. Box 128  
Bozeman, MT 59771  
(406) 570-2202  
GuyAlsentzer@gmail.com 
 

[     ] U.S. Mail, postage prepaid 

[  x ] Electronic Mail  

[     ] Facsimile Transmission 

[     ] Personal Delivery 

Regan Sidner, Secretary 

Board of Environmental Review 

MT Department of Environmental Quality 

P.O. Box 200901 

Helena, MT  59620-0901 

Regan.Sidner@mt.gov 

[     ] U.S. Mail, postage prepaid 

[  x ] Electronic Mail  

[     ] Facsimile Transmission 

[     ] Personal Delivery 

 

Jon Kenning, Bureau Chief                                    

MT DEQ - Water Protection Bureau                                        

1520 E. Sixth Avenue/P.O. Box 200901                                                                                 

Helena, MT 59620-0901 

(406) 444-0420 

jkenning@mt.gov  

[     ] U.S. Mail, postage prepaid 

[  x ] Electronic Mail  

[     ] Facsimile Transmission 

[     ] Personal Delivery 

 

Katherine J. Orr, Hearing Examiner  

Agency Legal Services Bureau  

1712 Ninth Avenue  

P.O. Box 201440  

Helena, MT 59620-1440       

korr@mt.gov 

akraske@mt.gov 

[     ] U.S. Mail, postage prepaid 

[  x ] Electronic Mail  

[     ] Facsimile Transmission 

[     ] Personal Delivery 

 

 

/s/ Kurt R. Moser_____________________  

 Kurt R. Moser 

 MT-Department of Environmental Quality 
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
OF THE STATE OF MONTANA 
 

IN THE MATTER OF: NOTICE OF 
APPEAL AND REQUEST FOR HEARING 
REGARDING MONTANA DEPARTMENT 
OF ENVIRONMENTAL QUALITY’S 
ISSUANCE OF A FINAL SECTION 401 
WATER QUALITY CERTIFICATION 
#MT4011079 TO TRANSCANADA 
KEYSTONE PIPELINE LP FOR THE 
KEYSTONE XL PIPELINE PROJECT 
 

 
CASE NO. BER 2021-01 WQ 

 
(PROPOSED) ORDER OF DISMISSAL  

__________________________________________________________________ 
  

On August 5th, 2021, Northern Plains Resource Council, Sierra Club, and 

the Department of Environmental Quality (DEQ) filed a Stipulation for Dismissal, 

pursuant to Rule 41(a)(1)(A)(ii) of the Montana Rules of Civil Procedure.  The 

undersigned finds that the parties have stipulated to dismiss this contested case 

under Mont. R. Civ. P. 41(a)(1)(A)(ii). 

 Therefore, IT IS ORDERED: 

 That this contested case is DISMISSED. 
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 DATED this ____ day of August, 2021. 

 
 
 
__________________________ 
KATHERINE J. ORR  
Hearing Examiner  
Agency Legal Services Bureau  
1712 Ninth Avenue  
P.O. Box 201440  
Helena, MT 59620-1440 

 

c:  Guy Alsentzer, Esq.  
Legal Counsel for Appellants 
guyalsentzer@gmail.com  

 
Kurt Moser, DEQ Legal Counsel  
kmoser2@mt.gov 

Regan Sidner, BER Secretary  
Regan.Sidner@mt.gov 
 
Jon Kenning, DEQ Bureau Chief 
jkenning@mt.gov 
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Lee M. McKenna 
Montana Department of Environmental Quality  
1520 East Sixth Avenue 
P.O. Box 200901 
Helena, MT 59620-0901 
Telephone: (406) 444-6559 
Lee.McKenna@mt.gov 
 
ATTORNEY FOR DEQ 
   

 
BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 

OF THE STATE OF MONTANA 
 

IN THE MATTER OF: NOTICE 
OF APPEAL AND REQUEST 
FOR HEARING REGARDING 
DEQ’S APPROVAL OF 
RIVERSIDE CONTRACTING, 
INC.’S OPENCUT MINING 
PERMIT #3234 (ARROW 
CREEK SITE) 
 
               

 
 
 
Case No. BER 2020-08 OC  
 
 
   
 

 
STIPULATION FOR DISMISSAL  

 

On August 2, 2021, Appellants filed a Motion to Dismiss Appeal in Case 

No. BER 2020-08 OC.  The Department of Environmental Quality (‘DEQ”) does 

not object to Appellant’s Motion to Dismiss.  DEQ has also contacted counsel for 

Intervenor, who also does not object. Under Rule 41(a)(1 )(A)(ii), M.R.Civ.P., a 

Cause of Action may be dismissed without a court order by a Stipulation of 
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Dismissal by all parties who have appeared.  Therefore, this case can be dismissed 

without a court order. 

DATED this 5th day of August 2021. 

       /s/ Lee M. McKenna 
       LEE M. McKENNA  
       Department of Environmental Quality 
       Attorney for the Department 
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Certificate of Service 
 

I hereby certify that on this 5th day of August 2021, I caused to be served a 
true and correct copy of the Notice of Substitution of Counsel to all parties or their 
counsel of record by electronic mail, addressed as follows: 

 
ANDREW J. CZIOK  
Hearing Examiner  
Agency Legal Services Bureau 
1712 Ninth Avenue  
P.O. Box 201440  
Helena, MT 59620-1440 
Andrew.Cziok@mt.gov 
AKraske@mt.gov 
 
 
 
Regan Sidner 
Secretary, Board of Environmental 
Review 
Dept. of Environmental Quality 
1520 East Sixth Avenue 
P.O. Box 200901 
Helena, MT 59620-0901 
deqbersecretary@mt.gov 
 
 
 
 

Jacqueline R. Papez  
Jack G. Connors  
Doney Crowley P.C.  
Guardian Building, 3rd Floor  
50 South Last Chance Gulch  
P.O. Box 1185  
Helena, MT 59624  
jpapez@doneylaw.com  
jconnors@doneylaw.com  
 
 
Mark L. Stermitz  
Matthew A. Baldassin Crowley 
Fleck PLLP  
305 S. 4th Street E., Ste. 100 
Missoula, MT 59801-2701 
mstermitz@crowleyfleck.com 
mbaldassin@crowleyfleck.com 
rdumont@crowleyfleck.com  

                                                              By: /s/ Catherine Armstrong   
      CATHERINE ARMSTRONG 
      Paralegal 

Department of Environmental Quality 
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William W. Mercer 

Victoria A. Marquis 

Holland & Hart LLP 

401 North 31st Street 

Suite 1500 

P.O. Box 639 

Billings, Montana 59103-0639 

Telephone:(406) 252-2166 

Fax: (406) 252-1669 

wwmercer@hollandhart.com 

vamarquis@hollandhart.com 

ATTORNEYS FOR CITY OF GREAT 

FALLS 

Kurt R. Moser 

Department of Environmental Quality 

P.O. Box 200901 

Helena, MT 59620 

Phone: (406) 444-4009 

kmoser2@mt.gov 

 

ATTORNEY FOR THE 

DEPARTMENT OF 

ENVIRONMENTAL QUALITY  

 

BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 

OF THE STATE OF MONTANA 

 

IN THE MATTER OF: 

 

THE NOTICE OF APPEAL AND 

REQUEST FOR HEARING BY 

CITY OF GREAT FALLS 

REGARDING ISSUANCE OF 

MPDES PERMIT NO. MT0021920 

 

 

CAUSE NO. BER 2019-07-WQ 

 

 

STIPULATION FOR FINAL 

AGENCY DECISION 

 

COME NOW Appellant City of Great Falls (“City”) and the Montana 

Department of Environmental Quality (“DEQ”), collectively (“Parties”), and 

hereby stipulate and agree as follows: 

1. Pursuant to Mont. Code Ann. § 75-5-403, the Board of Environmental 

Review (“Board”) has authority to hear contested case appeals of DEQ’s Montana 

Pollutant Discharge Elimination System (“MPDES”) permitting decisions, such 

that the Board may affirm, modify, or reverse a permitting action of DEQ. 
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2. DEQ is a department of the executive branch of state government, 

duly created and existing under the authority of Mont. Code Ann.§ 2-15-3501.  

DEQ has statutory authority to administer Montana’s water quality statutes, 

including the review and issuance of MPDES Permits under Mont. Code Ann.§ 75-

5-402 and ARM 17.30.1301. 

3. The City is a municipality within the State of Montana and owns a 

“Publicly Owned Treatment Works” (“POTW”) as that term is defined in ARM 

17.30.1304(58) which is an MPDES permitted facility serving the City.  The City 

has been issued MPDES Permit No. MT0021920 for the POTW. 

4. MPDES Permit No. MT0021920 was renewed on July 12, 2019 and 

included an effective date of September 1, 2019 (the “2019 Permit”).   

5. On August 9, 2019, the City timely filed with the Board a Notice of 

Appeal and Request for Hearing, appealing certain provisions of the 2019 Permit.  

See Notice of Appeal (August 9, 2019). 

6. Four of the five issues identified in the City’s Notice of Appeal and 

Request for Hearing have been resolved under the terms of a previous Stipulation 

executed by the parties on November 25, 2020 and reflected in the and Board 

Order for Final Agency Decision issued January 5, 2021. 

7. The last remaining issue, concerning City’s Notice of Appeal Issue 

No. 2 regarding di(2-ethylhexyl) phthalate (“DEHP”), continued as the sole 
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remaining issue in this contested case, but was stayed pending further settlement 

discussions between the Parties.   

8. The remaining Notice of Appeal Issue No. 2 may be completely 

resolved under the terms of this Stipulation, should the Board adopt a final agency 

decision as specified herein and as further set forth in the Modified Permit attached 

as Exhibit A.  Under the terms of this Stipulation, the City’s Notice of Appeal 

Issue No. 2 would be fully resolved. 

9. Should the Board accept this Stipulation and approve the Proposed  

Board Order for Final Agency Decision, the City will dismiss this contested case in 

its entirety. 

10. The City has provided, and DEQ has considered, additional monthly 

and quarterly monitoring data of the City’s discharge and the ambient condition of 

the receiving water, specific to DEHP, including additional data extending back to 

September 2019.   

11. DEQ agrees that it is appropriate to use a dilution factor of six percent 

of the receiving water’s 7Q10 flow when considering the reasonable potential for 

the City’s discharge to cause or contribute to an exceedance of the DEHP standard.  

Great Falls maintains that a higher dilution factor would be appropriate, but for 

purposes of this permit term, and in light of the modified permit terms, Great Falls 
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accepts DEQ’s use of the six percent dilution factor.  Nothing in this stipulation 

limits the consideration of appropriate dilution in a future permitting action.  

12. The presence of DEHP in the City’s reported effluent discharge has 

been intermittent and infrequent. 

13. The 2019 Permit’s effluent limits for DEHP in Section I.B. are 

removed and effluent monitoring requirements on page 5 of the 2019 Permit are 

modified to require monthly monitoring for 11 consecutive months, beginning 

September 2019, followed by quarterly monitoring thereafter. 

14. Nothing in this Stipulation shall prohibit the City or DEQ from 

exercising any rights or authority under the Water Quality Act. 

15. The Modified Permit attached hereto as Exhibit A appropriately 

incorporates modifications to the appealed 2019 Permit as contemplated in this 

Stipulation. 

16. Exhibit B, a track changes/redline version of the Modified Permit, has 

been attached to this Stipulation to better highlight the Parties’ proposed changes 

to the 2019 Permit. 

17. The Parties request the Board adopt, as the final agency decision 

concerning the City’s Notice of Appeal Issue No. 2, the Modified Permit attached 

as Exhibit A, pursuant to its authority to hear contested case appeals of MPDES 

Permits under Mont. Code Ann.§ 75-5-403(2) and ARM 17.30.1370(4). 
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18. Each of the signatories to this Stipulation represents that he or she is 

authorized to enter this Stipulation and to bind the Parties represented by him or 

her to the terms of this Stipulation. 

19. The City’s Notice of Appeal Issue No. 2 has been fully and finally 

compromised and settled by agreement of the Parties and the Parties herein 

stipulate to and respectfully request the Board’s entry of a final agency decision as 

set forth herein. 

20. Pursuant to its authority to hear contested case appeals of MPDES 

Permits under Mont. Code Ann. § 75-5-403(2) and ARM 17.30.1370(4), the Board 

may adopt, as its final agency decision, the Modified Permit attached hereto as 

Exhibit A, as well as the attached (Proposed) Board Order for Final Agency 

Decision. 

21. All conditions of the Modified Permit, attached hereto as Exhibit A, 

will be fully effective and enforceable upon Board approval. 

22. The Parties shall each pay their own attorney fees and costs. 

23. The Board’s Decision as to the City’s Notice of Appeal Issue No. 2 

shall represent the FINAL AGENCY DECISION for purposes of the Montana 

Administrative Procedure Act, Section 2-4-623, MCA. 
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DATED this 14th day of June, 2021. 

 

/s/ Victoria A. Marquis 

William W. Mercer 

Victoria A. Marquis 

Holland & Hart LLP 

401 North 31st Street, Suite 1500 

P.O. Box 639 

Billings, Montana 59103-0639 

ATTORNEY FOR CITY OF GREAT 

FALLS 

 

/s/ Kurt R. Moser   

Kurt R. Moser 

Department of Environmental Quality 

P.O. Box 200901 

Helena, MT 59620 

Phone: (406) 444-4009 

kmoser2@mt.gov 

 

ATTORNEY FOR THE 

DEPARTMENT OF 

ENVIRONMENTAL QUALITY 
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CERTIFICATE OF MAILING 

I hereby certify that on this 14th day of June 2021, I caused to be served a 

true and correct copy of the foregoing document to all parties or their counsel of 

record as set forth below: 

Regan Sidner 

Secretary, Board of Environmental Review 

Montana Department of Environmental Review 

P.O. Box 200901 

Helena, MT  59620-0901 

Regan.Sidner@mt.gov 

[   ] U.S. Mail 

[   ] Overnight Mail 

[   ] Hand Delivery 

[   ] Facsimile 

[X] E-Mail 

 

   Jeffrey Doud, Hearing Examiner 

   Agency Legal Services Bureau 

   1712 Ninth Avenue 

   P.O. Box 201440 

   Helena, MT  59620-1440 

   jdoud@mt.gov 

   akraske@mt.gov 

   korr@mt.gov 

[   ] U.S. Mail 

[   ] Overnight Mail 

[   ] Hand Delivery 

[   ] Facsimile 

[X] E-Mail 

 

William W. Mercer/Victoria A. Marquis 

Holland & Hart LLP 

401 North 31st Street, Suite 1500 

P.O. Box 639 

Billings, MT 59103-0639 

Phone: (406) 252-2166 

wwmercer@hollandhart.com 

vamarquis@hollandhart.com 

[   ] U.S. Mail 

[   ] Overnight Mail 

[   ] Hand Delivery 

[   ] Facsimile 

[X] E-Mail 

 

Jon Kenning, Bureau Chief 

Montana Department of Environmental Quality 

Water Protection Bureau 

P.O. Box 200901 

Helena, MT  59620-0901 

jkenning@mt.gov 

rdevaney@mt.gov 

 

[   ] U.S. Mail 

[   ] Overnight Mail 

[   ] Hand Delivery 

[   ] Facsimile 

[X] E-Mail 

 

Arlene Forney 

Assistant to Victoria A. Marquis 

aforney@hollandhart.com 

[   ] U.S. Mail 

[   ] Overnight Mail 

[   ] Hand Delivery 

[   ] Facsimile 

[X] E-Mail 

 

 

/s/ Kurt R. Moser  

      MT-Department of Environmental Quality 
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John C. Martin 
Samuel R. Yemington 
HOLLAND & HART LLP 
25 South Willow Street, Suite 200 
Jackson, WY 83001 
(307) 734-3521 
jcmartin@hollandhart.com 
 
Steven Wade 
John Tietz 
Browning, Kalecyzc, Berry & Hoven, P.C. 
800 N. Last Chance Gulch, Suite 101 
P.O. Box 1697 
Helena, MT  59624 
 
Attorneys for Intervenor-Respondent Signal Peak Energy, LLC 
 

 
MONTANA BOARD OF ENVIRONMENTAL REVIEW 

 
 
IN THE MATTER OF: 
 
APPEAL AMENDMENT 
APPLICATION AM3, SIGNAL PEAK 
ENERGY LLC’S BULL MOUNTAIN 
MINE NO. 1, PERMIT NO. C1993017 
 

 
Case No. BER 2016-07 SM 
 
REQUEST FOR THE BOARD OF 
ENVIRONMENTAL REVIEW TO 
RECLAIM JURISDICTION OF 
CONTESTED CASE 
PROCEEDING 
 
ORAL ARUGMENT REQUESTED 
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INTRODUCTION 

Five years and five hearing examiners later, Signal Peak Energy, LLC 

(“Signal Peak”) is still without a final decision in this contested case proceeding.  

Now, more than nine months after the close of the evidentiary hearing, a 

replacement hearing examiner (the “Replacement Hearing Examiner”) has been 

tasked with deciding this contested case and shepherding it to a final order.  The 

appointment of the Replacement Hearing Examiner at this late stage is inefficient 

and gives rise to redundant steps.  Signal Peak moves the Board of Environmental 

Review (the “Board”) to reclaim jurisdiction of this contested case proceeding and 

issue a final order without further delay.  Signal Peak requests this matter be 

considered on the record at the Board’s earliest convenience.1   

BACKGROUND AND PROCESS 

On August 11, 2016, Montana Environmental Information Center (“MEIC”) 

challenged the Department of Environmental Quality’s (the “Department”) 

approval of an amendment to Signal Peak Energy’s Mine Permit SMP C1993017 

(“AM3”).  MEIC’s Notice of Appeal requested a contested case hearing before the 

Board pursuant to 82-4-206(1)-(2), MCA and ARM 17.24.425(1).  The Board 

assigned this contested case proceeding to a hearing examiner, and, on September 

 
1 Petitioners MEIC/Sierra Club have indicated that they will oppose this request.  
The Department does not join and takes no position on this request; DEQ defers to 
the judgment of the Board. 
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30, 2016, Signal Peak intervened.  The Board initially appointed Mr. Benjamin 

Reed as the hearing examiner.  Mr. Andres Haladay replaced Mr. Reed, and, on 

September 8, 2017, Ms. Sarah Clerget replaced Mr. Haladay.  In August 2020, 

Hearing Examiner Clerget conducted a four-day virtual evidentiary hearing on the 

remaining issue in the case:  the physical and legal availability of the Deep 

Underburden Aquifer to serve as a source of replacement water for beneficial uses 

lost or diminished by the mine expansion.   

At the hearing, MEIC presented testimony from three witnesses: Mr. James 

Jensen (standing), Mr. Mark Hutson (qualified expert in geology, hydrogeology, 

and fluvial sedimentology), and Mr. Martin Van Oort (fact witness).  The 

Department presented testimony from Mr. Van Oort (qualified expert in geology, 

surface and groundwater hydrology, and groundwater modeling), and Signal Peak 

presented testimony from Mr. Judd Stark (qualified expert in in coal mining, coal 

mine permitting, permit compliance, environmental monitoring, and reclamation) 

and Dr. Michael Nicklin (qualified expert in surface water and groundwater 

hydrology and groundwater modeling).   

After the conclusion of the evidentiary hearing, the Parties proposed findings 

of fact and conclusions of law, lodged objections to the same, and requested oral 

argument.  Prior to accepting oral argument or issuing a proposed decision, 

Hearing Examiner Clerget withdrew from the contested case proceeding, and, as a 
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result, the Board appointed a replacement hearing examiner.  Before his could take 

any action on the matter, this replacement hearing examiner withdrew.  On March 

31, 2021, the Board appointed the Replacement Hearing Examiner.2  To date, the 

Replacement Hearing Examiner has taken no action on this matter. 

ARGUMENT 

The unique procedural posture of this contested case proceeding makes the 

appointment of the Replacement Hearing Examiner inefficient and redundant.  The 

Board should reclaim jurisdiction and see this matter to a final order.  Not only 

must the Replacement Hearing Examiner begin at square one in analyzing the 

record, but she will have to do so without complete information on the prior 

hearing examiner’s procedural and evidentiary rulings and without the ability to 

call forth additional information or argument from the parties.  The Replacement 

Hearing Examiner is obligated to review the complete record of the contested case 

proceeding and propose a final decision to the Board.  The Board is then statutorily 

mandated to consider exceptions and oral argument from the Parties on the 

proposed decision.  Notably, the Board may not reject or modify the Replacement 

Hearing Examiner’s proposed decision until the Board – just like the Replacement 

Hearing Examiner – reviews the complete record of the contested case proceeding.  

 
2 On January 21, 2021, Mr. Andrew Cziok replaced Ms. Clerget as the hearing 
examiner, and, on March 31, 2021, Ms. Caitlin Buzzas replaced Mr. Cziok.   
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Were the Board to reclaim this matter from the Replacement Hearing Examiner, 

the redundant reviews of the complete record of the contested case proceeding 

would be eliminated and a final order most efficiently reached.   

I. THE BOARD SHOULD RECLAIM JURISDICTION OF THIS CONTESTED CASE 
PROCEEDING TO AVOID REDUNDANT, INEFFICIENT PROCEDURE. 

More than seven months after the conclusion of the evidentiary hearing, on 

March 31, 2021, the Board appointed the Replacement Hearing Examiner.  The 

Replacement Hearing Examiner is now tasked with proposing a final order to the 

Board.  See § 2-4-621(1)-(2), MCA (Montana Administrative Procedure Act 

(“MAPA”).  Because a different Hearing Examiner conducted the evidentiary 

hearing, the Replacement Hearing Examiner must start at zero in reviewing the 

entire record before developing a proposed decision.  Id.  The Replacement 

Hearing Examiner’s “proposed decision must contain a statement of the reasons for 

the decision and of each issue of fact or law necessary to the proposed decision[.]” 

The parties then may file exceptions to the proposed findings and conclusions and 

present briefs and oral argument before the Board.”  § 2-4-622(1), MCA; § 2-4-

621(1), MCA.        

Having heard the parties’ arguments, the Board may adopt the Replacement 

Hearing Examiner’s proposed decision as the Board’s final order.  § 2-4-621(3), 

MCA.  However, the Board’s ability to reject or modify the Replacement Hearing 

Examiner’s proposed findings of fact and conclusions of law is statutorily limited. 
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Under MAPA, the Board “may not reject or modify the findings of fact unless the 

[Board] first determines from a review of the complete record and states with 

particularity in the order that the findings of fact were not based upon competent 

substantial evidence or that the proceedings on which the findings were based did 

not comply with essential elements of law.”  § 2-4-621(3), MCA (emphasis added).  

Likewise, the Board may not summarily “reject or modify” conclusions of law 

(§ 2-4-621(3), MCA), but instead must “particularize which of the hearing 

examiner’s findings of fact” supported the rejected conclusion and justify rejecting 

those factual findings based upon a lack of substantial evidence.  Ulrich v. State ex 

rel. Bd. of Funeral, 1998 MT 196, ¶¶29, 40-42.3  Thus, the unusual timing of the 

change in hearing examiners in this case yields an inefficient process under which 

the Replacement Hearing Examiner must learn the entire record starting at zero, 

and the Board may then be required to do the same. 

By reclaiming jurisdiction from the Replacement Hearing Examiner, the 

Board can correct the procedural redundancy caused by the withdrawal of the 

former hearing examiner and expedite the issuance of a final order.  Five years and 

five hearing examiners is too much.  In the interest of judicial economy and the 

 
3 To date, the Replacement Hearing Examiner has not submitted a proposed 
decision to the Board.   

0034



 

6 
 

conservation of the Parties’ resources, the Board should reclaim jurisdiction of this 

contested case proceeding and see that a final order is issued in a timely fashion. 

II. THE BOARD HAS THE EXPERIENCE AND EXPERTISE NECESSARY TO 
DISPOSE OF THIS COMPLEX CONTESTED CASE PROCEEDING. 

This nearly final contested case proceeding requires the application of highly 

technical facts to an obscure MSUMRA regulation.  It does not appear that the 

Replacement Hearing Examiner has particular experience or expertise applicable to 

underground mining, the Montana Strip and Underground Mining Reclamation 

Act, or MAPA, that would justify requiring both the Replacement Hearing 

Examiner and the Board learning this case and its voluminous record from scratch.   

Moreover, the Replacement Hearing Examiner necessarily lacks the personal 

knowledge supporting Hearing Examiner Clerget’s request that the Parties forgo 

presenting various information and evidence, including information on the 

permitting process and witness qualifications.4  Had the Parties known that a 

hearing examiner without the benefit of Ms. Clerget’s background and institutional 

knowledge would be tasked with deciding this contested case proceeding, the 

Parties would have presented additional evidence and argument.  It is unfair to the 

 
4 For comparison, Ms. Clerget served as the hearing examiner in this contested 
case proceeding for more than three years and thus had a strong grasp of the facts 
and the law in this dispute.  Ms. Clerget had further served as hearing examiner in 
other contested case proceedings for the Board, including those concerning the 
interpretation and application of MSUMRA in which she had observed many of 
the Parties’ witnesses and was familiar with their expertise.   
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Parties and to the Replacement Hearing Examiner and contrary to § 2-4-611(1), 

MCA to proceed with two layers of review that start at square one in this complex 

proceeding, at this late hour.      

The Board is well-positioned to reclaim jurisdiction from the Replacement 

Hearing Examiner and proceed directly to a final decision.  This is not a case 

where the Board requires technical or other support from a Hearing Examiner to 

distill the scientific or legal questions at issue.  The Board comprises members 

with the relevant experience and expertise to tackle the legal and scientific 

questions at the heart of this case.  The Board’s hydrologists, environmental 

scientists, and mining lawyers are well-equipped to address the central issue in this 

case — whether the Deep Underburden Aquifer can serve as a source of 

replacement water for water uses lost or diminished by subsidence.   

Having not conducted the contested case proceeding, the Replacement 

Hearing Examiner is not in a position to provide added expertise or insights to the 

Board.  Making the Replacement Hearing Examiner learn this entire case and 

propose a final decision to the Board simply adds another layer of review and 

further delay without adding any material value to the decisionmaking process.  

Thus, the Board should reclaim jurisdiction from the Replacement Hearing 

Examiner and see that a final order is issued without further delay.     
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CONCLUSION 

For the foregoing reasons, Signal Peak respectfully requests the Board 

reclaim jurisdiction from the Replacement Hearing Examiner.  Signal Peak further 

requests this matter be considered on the record at the Board’s earliest convenience 

pursuant to § 2-4-611(4), MCA.   

 

DATED:  May 27, 2021. 

/s/ John C. Martin     
John C. Martin 
Samuel R. Yemington 
HOLLAND & HART LLP 
25 South Willow Street, Suite 200 
Jackson, WY 83001 
(307) 734-3521 
jcmartin@hollandhart.com 
 
John Tietz 
Browning, Kalecyzc, Berry & Hoven, P.C. 
800 N. Last Chance Gulch, Suite 101 
P.O. Box 1697 
Helena, MT  59624 
 
Attorneys for Intervenor-Respondent Signal Peak 
Energy, LLC 
 
 

  

0037



 

9 
 

CERTIFICATE OF SERVICE 
 

The undersigned certifies that on May 27, 2021, the foregoing document was 
delivered or transmitted to the person(s) named below as follows: 
 
Regan Sidner, Board Secretary 
Board of Environmental Review 
1520 E. Sixth Avenue 
P.O. Box 200901 
Helena, MT 59620-0901 
Regan.Sidner@mt.gov 

[  ] U.S. Mail, postage prepaid 
[X] Electronic Mail 
[  ] Facsimile Transmission 
[  ] Personal Delivery 

Caitlin Buzzas, Hearing Examiner 
Agency Legal Services Bureau 
1712 Ninth Avenue 
P.O. Box 201440 
Helena, MT 59620-1440 
CaitlinBuzzas@mt.gov 

[  ] U.S. Mail, postage prepaid 
[X] Electronic Mail 
[  ] Facsimile Transmission 
[  ] Personal Delivery 

Aleisha Kraske 
Hearing Paralegal 
akraske@mt.gov 

[  ] U.S. Mail, postage prepaid 
[X] Electronic Mail 
[  ] Facsimile Transmission 

Shiloh Hernandez 
Western Environmental Law Center 
103 Reeder’s Alley 
Helena, MT 59601 
hernandez@westernlaw.org 

[  ] U.S. Mail, postage prepaid 
[X] Electronic Mail 
[  ] Facsimile Transmission 
[  ] Personal Delivery 

Mark Lucas 
Sarah Christopherson 
Montana Department of Environmental Quality 
1520 East Sixth Avenue 
P.O. Box 200901 
Helena, Montana 59620-0901 
Mark.Lucas@mt.gov 
Sarah.Christopherson@mt.gov 

[  ] U.S. Mail, postage prepaid 
[X] Electronic Mail 
[  ] Facsimile Transmission 
[  ] Personal Delivery 

Derf Johnson 
Montana Environmental Information Center 
P.O. Box 1184 
Helena, MT 59624 
djohnson@meic.org 

[  ] U.S. Mail, postage prepaid 
[X] Electronic Mail 
[  ] Facsimile Transmission 
[  ] Personal Delivery 

 
  /s/ Trisa J. DiPaola  
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NOTICE OF STATUS CONFERENCE 

PAGE 1 

 

BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 

OF THE STATE OF MONTANA 

  

 

IN THE MATTER OF: 

APPEAL AMENDMENT APPLICATION 

AM3, SIGNAL PEAK ENERGY LLC’S 

BULL MOUNTAIN MINE NO. 1, PERMIT 

NO. C1993017 

CASE NO. BER 2016-07 SM 

  

 

NOTICE OF STATUS CONFERENCE 

  

 

The parties are given notice that a status conference is scheduled for June 2, 

2021, at 8 a.m.  Parties are to appear either in person at 1712 Ninth Avenue, 

Helena, Montana 59620-1440 or electronically via Zoom. Parties should be 

prepared to discuss Intervenor-Respondent Signal Peak Energy, LLC's Request for 

the Board of Environmental Review to Reclaim Jurisdiction of Contested Case 

Proceeding.  Parties may join the status conference via Zoom utilizing the 

following methods: 

a. Electronically: https://mt-

gov.zoom.us/j/86885752425?pwd=UnlHc25TZlFwcitqZExqSVhldjlvZz09 

Meeting ID: 868 8575 2425  

Password: 720077 

 

b. Telephonically 

(406) 444 9999  

Meeting ID: 868 8575 2425  

Password: 720077 
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 DATED this 1st day of June, 2021. 
 

/s/Caitlin Buzzas     

Caitlin Buzzas 

Hearing Examiner 

Agency Legal Services Bureau 

1712 Ninth Avenue 

P.O. Box 201440 

Helena, MT 59620-1440 
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NOTICE OF STATUS CONFERENCE 

PAGE 3 

CERTIFICATE OF SERVICE 

I hereby certify that I caused a true and accurate copy of the foregoing to be 

mailed to: 

Regan Sidner 

Secretary, Board of Environmental Review 

Department of Environmental Quality 

1520 East Sixth Avenue 

P.O. Box 200901 

Helena, MT 59620-0901 

Regan.Sidner@mt.gov 

 

Mark Lucas 

Sarah Christopherson 

Legal Counsel 

Department of Environmental Quality 

P.O. Box 200901 

Helena, MT 59620-0901 

mark.lucas@mt.gov 

sarah.christopherson@mt.gov 

 

Shiloh Hernandez 

Western environmental Information Center 

103 Reeder’s Alley 

Helena, MT 59601 

hernandez@westernlaw.org 

 

Derf Johnson 

Montana Environmental Information Center 

P.O. Box 1184 

Helena, MT 59624 

djohnson@meic.org 
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NOTICE OF STATUS CONFERENCE 

PAGE 4 

 

Steven Wade 

John Tietz 

Browning, Kalecyzc, Berry, & Hoven, P.C. 

800 N. Last Chance Gulch, Ste. 101 

Helena, MT 59624 

stevew@bkbh.com 

john@bkbh.com 

 

Victoria A. Marquis 

Holland & Hart LLP 

401 North 31st Street, Ste. 1500 

P.O. Box 639 

Billings, MT 59103-0639 

vamarquis@hollandhart.com 

 

John C. Martin 

Holland & Hart LLP 

975 F Street NW, Ste. 900 

Washington, D.C. 20004 

jcmartin@hollandhart.com 

 

Samuel Yemington 

Holland & Hart LLP 

2515 Warren Avenue, Ste. 450 

P.O. Box 1347 

Cheyenne, WY 82003-1347 

sryemington@hollandhart.com 

 

 

 

 

DATED:        6/1/21    /s/ Aleisha Kraske  

  Aleisha Kraske, Paralegal 
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Sarah Christopherson  
Mark L. Lucas 
1520 East Sixth Avenue  
Helena, Montana 59601 
(406) 444-6559 
(406) 444-0201  
Sarah.Christopherson@mt.gov 
Mark.Lucas@mt.gov  
 
Attorneys for Respondent Montana   
Department of Environmental Quality 
Air, Energy and Mining Division 
 
 

BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
OF THE STATE OF MONTANA 

 
 
IN THE MATTER OF: APPEAL 
AMENDMENT APPLICATION AM3, 
SIGNAL PEAK ENERGY LLC’S 
BULL MOUNTAIN MINE NO. 1, 
PERMIT NO. C1993017 
 
 

 
CASE NO. BER 2016-07 SM 

 
DEPARTMENT OF 
ENVIRONMENTAL QUALITY 
STATUS REPORT 

 

 

On June 2, 2021, the Parties in the above-captioned matter appeared before 

the Hearing Examiner to discuss Intervenor-Respondent Signal Peak Energy, 

LLC's Request for the Board of Environmental Review to Reclaim Jurisdiction of 

Contested Case Proceeding (SPE Motion).  During the Conference, the Hearing 

Examiner directed the Parties to notify her whether their positions regarding SPE’s 

Motion had changed by the end of the day (June 2, 2021).  As an update was 

provided to the Parties by the Hearing Examiner regarding expected timing of the 
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issuance of the Hearing Examiner’s Proposed Findings of Fact and Conclusions of 

Law, DEQ noted that it would like to go back to its client to determine whether its 

position on SPE’s Motion has changed.  Counsel for DEQ was unable to discuss 

this matter with their client today due to unavailability.  However, Counsel for 

DEQ will be able to meet with their client tomorrow (June 3, 2021), and provide a 

notice to the Hearing Examiner as to DEQ’s position on SPE’s Motion by 5:00pm 

tomorrow. 

 
DATED this 2nd day of June 2021. 
 

Respectfully submitted,  

/s/Sarah Christopherson  
Sarah Christopherson  
Mark L. Lucas 
1520 East Sixth Avenue  
Helena, Montana 59601 
(406) 444-6559 
(406) 444-0201  
Sarah.Christopherson@mt.gov 
Mark.Lucas@mt.gov  
Attorneys for Respondent  
Montana Department of Environmental Quality 
Air, Energy and Mining Division 
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CERTIFICATE OF SERVICE 

 The undersigned hereby certifies that on the 2nd day of June 2021 a true and 

correct copy of the foregoing was served by electronic mail to the persons 

addressed below as follows: 

 
Caitlin Buzzas 
Hearing Examiner 
Agency Legal Services Bureau 
1712 Ninth Avenue 
P.O. Box 201440 
Helena, MT 59620-1440 
CaitlinBuzzas@mt.gov 
asolem@mt.gov 
 
Regan Sidner 
Secretary, Board of Environmental Review 
Department of Environmental Quality 
1520 East Sixth Avenue 
P.O. Box 200901 
Helena, MT 59620-0901 
Regan.Sidner@mt.gov 
 
Shiloh Hernandez 
Western Environmental Information Center 
103 Reeder’s Alley 
Helena, MT 59601 
hernandez@westernlaw.org 
 
Derf Johnson 
Montana Environmental Information Center 
P.O. Box 1184 
Helena, MT 59624 
djohnson@meic.org 
 
Steven Wade 
John Tietz 
Browning, Kalecyzc, Berry, & Hoven, P.C. 
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800 N. Last Chance Gulch, Ste. 101 
Helena, MT 59624 
stevew@bkbh.com 
john@bkbh.com 
 
Victoria A. Marquis 
Holland & Hart LLP 
401 North 31st Street, Ste. 1500 
P.O. Box 639 
Billings, MT 59103-0639 
vamarquis@hollandandhart.com 
 
John C. Martin 
Holland & Hart LLP 
975 F Street NW, Ste. 900 
Washington, D.C. 20004 
jcmartin@hollandhart.com 
 
Samuel Yemington 
Holland & Hart LLP 
2515 Warren Avenue, Ste. 450 
P.O. Box 1347 
Cheyenne, WY 82003-1347 
sryemington@hollandhart.com 
 
Sarah C. Bordelon 
Holland & Hart LLP 
5441 Kietzke Lane, Suite 200 
Reno, NV 89511 
scbordelon@hollandhart.com 
 

   

/s/Sarah Christopherson  
    Sarah Christopherson, Esq. 

DEPARTMENT OF ENVIRONMENTAL QUALITY 
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Sarah Christopherson  
Mark L. Lucas 
1520 East Sixth Avenue  
Helena, Montana 59601 
(406) 444-6347 
(406) 444-0201  
Sarah.Christopherson@mt.gov 
Mark.Lucas@mt.gov  
 
Attorneys for Respondent Montana   
Department of Environmental Quality 
Air, Energy and Mining Division 
 
 

BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
OF THE STATE OF MONTANA 

 
 
IN THE MATTER OF: APPEAL 
AMENDMENT APPLICATION AM3, 
SIGNAL PEAK ENERGY LLC’S 
BULL MOUNTAIN MINE NO. 1, 
PERMIT NO. C1993017 
 
 

 
CASE NO. BER 2016-07 SM 

 
DEPARTMENT OF 
ENVIRONMENTAL QUALITY 
SECOND STATUS REPORT 

 

 

On June 2, 2021, the Parties in the above-captioned matter appeared before 

the Hearing Examiner to discuss Intervenor-Respondent Signal Peak Energy, 

LLC's Request for the Board of Environmental Review to Reclaim Jurisdiction of 

Contested Case Proceeding (SPE Motion).  During the Conference, the Hearing 

Examiner directed the Parties to notify her whether their positions regarding SPE’s 

Motion had changed by the end of the day (June 2, 2021).  As explained in DEQ’s 

June 2, 2021 Status Report, Counsel for DEQ was unable to discuss this matter 
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with their client before the end of the day on June 2, 2021.  Since then, Counsel for 

DEQ has met with their client and hereby notifies the Hearing Examiner that DEQ 

has not changed its position with respect to SPE’s Motion.  As noted in SPE’s 

Motion, DEQ takes no position.  SPE Motion, 1 n.1.   

 
DATED this 3rd day of June 2021. 
 

Respectfully submitted,  

/s/Sarah Christopherson  
Sarah Christopherson  
Mark L. Lucas 
1520 East Sixth Avenue  
Helena, Montana 59601 
(406) 444-6347 
(406) 444-0201  
Sarah.Christopherson@mt.gov 
Mark.Lucas@mt.gov  
Attorneys for Respondent  
Montana Department of Environmental Quality 
Air, Energy and Mining Division 
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CERTIFICATE OF SERVICE 

 The undersigned hereby certifies that on the 3rd day of June 2021 a true and 

correct copy of the foregoing was served by electronic mail to the persons 

addressed below as follows: 

 
Caitlin Buzzas 
Hearing Examiner 
Agency Legal Services Bureau 
1712 Ninth Avenue 
P.O. Box 201440 
Helena, MT 59620-1440 
CaitlinBuzzas@mt.gov 
asolem@mt.gov 
 
Regan Sidner 
Secretary, Board of Environmental Review 
Department of Environmental Quality 
1520 East Sixth Avenue 
P.O. Box 200901 
Helena, MT 59620-0901 
Regan.Sidner@mt.gov 
 
Shiloh Hernandez 
Western Environmental Information Center 
103 Reeder’s Alley 
Helena, MT 59601 
hernandez@westernlaw.org 
 
Derf Johnson 
Montana Environmental Information Center 
P.O. Box 1184 
Helena, MT 59624 
djohnson@meic.org 
 
Steven Wade 
John Tietz 
Browning, Kalecyzc, Berry, & Hoven, P.C. 
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800 N. Last Chance Gulch, Ste. 101 
Helena, MT 59624 
stevew@bkbh.com 
john@bkbh.com 
 
Victoria A. Marquis 
Holland & Hart LLP 
401 North 31st Street, Ste. 1500 
P.O. Box 639 
Billings, MT 59103-0639 
vamarquis@hollandandhart.com 
 
John C. Martin 
Holland & Hart LLP 
975 F Street NW, Ste. 900 
Washington, D.C. 20004 
jcmartin@hollandhart.com 
 
Samuel Yemington 
Holland & Hart LLP 
2515 Warren Avenue, Ste. 450 
P.O. Box 1347 
Cheyenne, WY 82003-1347 
sryemington@hollandhart.com 
 
Sarah C. Bordelon 
Holland & Hart LLP 
5441 Kietzke Lane, Suite 200 
Reno, NV 89511 
scbordelon@hollandhart.com 
 

   

/s/Sarah Christopherson  
    Sarah Christopherson, Esq. 

DEPARTMENT OF ENVIRONMENTAL QUALITY 
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Shiloh Hernandez 
Western Environmental Law Center 
103 Reeder’s Alley 
Helena, Montana 59601 
406.204.4861 
hernandez@westernlaw.org 
 
Derf Johnson 
Montana Environmental Information Center 
W. Lawrence St., #N-6 
Helena, Montana 59624 
406.443.2520 
djohnson@meic.org 
 
Attorneys for Petitioner 
Montana Environmental Information Center 
 

BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
OF THE STATE OF MONTANA 

 
 
IN THE MATTER OF: 
 
APPEAL AMENDMENT 
APPLICATION AM3, SIGNAL 
PEAK ENERGY LLC’S BULL 
MOUNTAIN MINE NO. 1, PERMIT 
NO. C1993017 
 

 
Case No. BER 2016-07 SM 
 
PETITIONER’S RESPONSE TO 
SIGNAL PEAK ENERGY’S 
MOTION FOR THE BOARD TO 
RECLAIM JURISDICTION 
 
 

 

INTRODUCTION 

 Respondent-Intervenor Signal Peak Energy’s (Signal Peak) “request” for the 

Board of Environmental Review (Board) to “reclaim” jurisdiction is procedurally 

precluded and, on the substance, has no merit. Procedurally, Signal Peak is barred 

from arguing against the jurisdiction of the Hearing Examiner because the coal 
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company has twice successfully advocated for such jurisdiction, despite the two-

tier review that this entails. Judicial estoppel prohibits such overt gamesmanship. 

This resolves the matter and no further analysis is required. 

 To the degree that the substance of the request warrants consideration, it 

cannot withstand scrutiny. First, Signal Peak’s request bereft of any statutory basis 

for the Board to “reclaim” jurisdiction. Second, Signal Peak’s ostensible desire to 

expedite resolution of this matter would not be advanced—but hindered—by its 

request because the Hearing Examiner, Caitlin Buzzas, has been working diligently 

on the matter for over two months and has nearly completed the proposed ruling 

(that the Board and Signal Peak previously requested). Third, the coal company’s 

unfounded allegations regarding the expertise of Examiner Buzzas are both 

improper and false. 

 Finally, the affidavit filed by Signal Peak’s attorney, John Martin, on June 9, 

2021, is also procedurally improper, unsupported, and false. Moreover, in further 

demonstration of the coal company’s inability to keep its story straight, Mr. 

Martin’s attack on the Hearing Examiner’s competence directly contradicts his 

own judicial admission at the status conference on June 2, 2021, in which he made 

“absolutely clear” that the coal company’s position was not “based upon any level 

of competence” of the Hearing Examiner because “there is no question, your 
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Honor, but what you’re a competent lawyer.” Video of Status Conference, at 05:12 

to 05:34 (June 2, 2021). 

 Signal Peak’s request and Mr. Martin’s affidavit have no merit and should 

be denied. 

BACKGROUND 

 Petitioner Montana Environmental Information Center (MEIC) filed this 

contested case in August 2016. Not. of Appeal (Aug. 11, 2016). The parties 

engaged in extensive discovery with minimal involvement of any hearing 

examiner. The discovery process ultimately resulted in Signal Peak suing MEIC 

and two of its members, in 2018, in an attempt to enforce subpoenas for internal 

communications and depositions. See Signal Peak Energy, LLC, v. Mont. Envtl. 

Info. Ctr., No. DV 18-869, at 1 (Mont. 13th Jud. Dist. Ct. Nov. 14, 2018) (attached 

as Exhibit 1). This derivative litigation appeared to be strategic litigation against 

public participation (SLAPP). Id. at 9 (noting indication that “Signal Peak is using 

litigation to retaliate against their [MEIC and their members’] opposition to Signal 

Peak’s mining operations”). In November 2018, the district court ruled against 

Signal Peak, holding that the coal company’s subpoenas violated the constitutional 

rights of MEIC and its members. Id. at 11-13. On appeal, in June 2020, the 

Montana Supreme Court dismissed Signal Peak’s suit altogether, holding that the 

company improperly filed the suit in the first place without allowing the hearing 
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examiner to address the disputed subpoenas. Signal Peak Energy, LLC, v. Mont. 

Envtl. Info. Ctr., DA 19-299 (June 23, 2020) (attached as Exhibit 2). Thus, this 

contested case was substantially delayed by Signal Peak’s improvidently filed 

SLAPP suit. 

 Meanwhile, on May 31, 2019, after the case was assigned to its third hearing 

examiner for pretrial matters (with no objection from Signal Peak), the Board 

addressed whether the merits of this case should be reviewed first by a hearing 

examiner, who would produce proposed findings and conclusions. BER Tr. at 

33:17 to 34:15 (May 31, 2019).1 Erstwhile Board Member Chris Tweeten, an 

experienced lawyer of administrative law, recommended “using our Hearing 

Examiner to make proposed decisions” as an “efficient way to handle these 

matters.” Id. at 34:25 to 35:16. Mr. Tweeten explained that he “value[d] the input 

of Counsel with respect to how these arguments ought to be analyzed, as I think 

important advice for the Board in how to proceed.” Id. at 35:17-22. He then moved 

the Board to refer the “pending summary judgment motions” to a hearing examiner 

to make a “proposed decision.” Id. at 35:23 to 36:3; id. at 37:21 to 38:3. 

Undersigned counsel for MEIC explained to the Board that granting jurisdiction to 

a hearing examiner to issue proposed rulings would result in a two-tiered review 

 
1 This transcript is available at http://deq.mt.gov/DEQAdmin/ber/agendasmeetings. 
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process, with two rounds of briefing. Id. at 40:20 to 41:14. Mr. Tweeten, however, 

maintained that “it’s useful for the Board members to have the viewpoint of our 

Counsel with respect to how contested matters ought to be resolved, and to receive 

that in the form of a proposed decision,” which is “most consistent with the statutes 

in MAPA that deal with receiving advice from a Hearing Examiner.” Id. at 47:15-

23. 

 Counsel for Signal Peak in turn agreed with Mr. Tweeten’s proposal for the 

two-tiered review process, in which the hearing examiner would issue a proposed 

ruling: “[M]y view is akin to Mr. Tweeten’s.” Id. at 53:1-3 (statement of Signal 

Peak’s attorney, Mr. Martin). Signal Peak then went further and argued that given 

the technical legal issues involved in this case, the company believed it would be 

preferable for a hearing examiner to issue a proposed decision for the Board to 

review: “There are issues, technical legal issues, that you may actually benefit 

from having Ms. Clerget opine on. We have some res judicata issues in this case. 

They’re a bit thorny, I have to admit. And it might be useful for the Board’s 

purposes to have Ms. Clerget explain those issues and opine on them in the first 

instance.” Id. at 53:16-23. Signal Peak raised no concerns about the efficiency of 

the two-tiered review process. In response to Signal Peak’s urging, the Board voted 

to “assign the case to Sarah [the Hearing Examiner] for its entirety.” Id. at 56:9-19 

(emphasis added). 
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 After former Hearing Examiner Clerget issued a ruling on the pending 

summary judgment motions, MEIC stated that it believed that the Board was 

required to review that proposed ruling, given Mr. Tweeten’s motion to refer only 

the “pending summary judgment motions” to the hearing examiner for a proposed 

decision. The Parties attended a status conference on this issue. At the status 

conference, Signal Peak again insisted that jurisdiction should remain with the 

hearing examiner to issue a proposed decision following a hearing, as the most 

efficient course. Audio Recording of Status Conference 10:25 to 11:26 (Nov. 26, 

2019). At the ensuing Board meeting in December 2019, the Board clarified that it 

had intended to assign the case in its entirety to a hearing examiner, “through the 

final recommended decision or the FOFCOL [proposed findings of fact and 

conclusions of law].” BER Tr. at 23:21 to 24:20 (Dec. 13, 2020).2 Erstwhile 

Member Dexter Busby, an environmental scientist, then moved to assign the 

entirety of the case to the hearing examiner, and the motion passed unanimously. 

Id. at 25:3 to 26:2. 

 Hearing Examiner Clerget presided over the ensuing hearing from August 

18-21, 2020. The hearing was conducted via zoom and a video recording of the 

hearing was made. The Parties then submitted proposed findings and conclusions 

 
2 This transcript is also available at 
http://deq.mt.gov/DEQAdmin/ber/agendasmeetings. 
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on December 12, 2020. In January 2020, Ms. Clerget took a position with 

Respondent Department of Environmental Quality (DEQ). On January 21, 2021, 

Andrew Cziok briefly assumed jurisdiction as Hearing Examiner and provided 

notice to all Parties. On February 5, 2020, the Parties submitted responses to the 

proposed findings and conclusions. On March 31, 2021, Hearing Examiner Caitlin 

Buzzas assumed jurisdiction and provided notice to all parties. From the date 

Examiner Buzzas assumed jurisdiction, she has been working diligently toward 

preparation of the proposed findings and conclusions requested by the Board. 

Video of Status Conference, at 00:40 to 00:58 (June 2, 2021). 

 Nearly two months after Examiner Buzzas assumed jurisdiction, on May 27, 

2021, one day before the submittal deadline for the Board’s June 11, 2021 

meeting,3 Signal Peak filed its “request for the Board of Environmental Review to 

reclaim jurisdiction.” This request cites no statutory authority for its unorthodox 

proposal and includes no supporting materials. The gist of the request is that it 

would be inefficient for Examiner Buzzas to begin reviewing the record from step 

one and redundant for a hearing examiner and the Board to both review the record, 

i.e., the two-tiered review process. Signal Peak now argues that this case does not 

 
3 See Board Calendar, available at 
http://deq.mt.gov/Portals/112/DEQAdmin/BER/Documents/BERCalendars/2021C
alendar.pdf. 
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involve technical issues that the Board would benefit from having the hearing 

examiner opine on. Finally, Signal Peak asserts that Examiner Buzzas does not 

appear to have applicable expertise, but the Board does. Signal Peak provides no 

evidence beyond its ipse dixit to support its assertions. 

 On June 2, 2021, Examiner Buzzas convened a status conference. At the 

status conference the Hearing Examiner informed the Parties that since her 

appointment nearly two months earlier, she has been working “quite diligently” on 

the proposed findings and conclusions and was “fairly close” to a proposed 

decision, which could be issued as soon as July (a matter of weeks). Video of 

Status Conference, at 00:40 to 00:58, 25:08-25:25 (June 2, 2021). Signal Peak 

stated that it appreciated the Hearing Examiner’s diligence but maintained that its 

concern was with the “two different layers of review,” which would entail two 

rounds of briefing. Id. at 03:10 to 03:48. Nevertheless, Signal Peak wanted to make 

“absolutely clear” that its position was not based on any concerns of “some sort of 

bias” or “based upon any level of competence” of the hearing examiner because 

“there is no question, your Honor, but what you’re a competent lawyer.” Video of 

Status Conference, at 05:12 to 05:34 (June 2, 2021). Noting the Hearing 

Examiner’s published work in the field of environmental law, Signal Peak wanted 

to be clear that the company did not “assert anything of that nature.” Id. at 05:30 to 

05:50. 
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 The following day, on June 3, 2021, Examiner Buzzas emailed the Parties 

and stated that MEIC would have until June 14, 2021, to file its response to Signal 

Peak’s motion. On June 9, 2021, Signal Peak’s counsel, Mr. Martin, filed a 

document entitled “2-4-211(4), MCA [sic] Affidavit of John C. Martin.” The 

affidavit again requests the Board to “reclaim” jurisdiction in this case. Without 

any citation to evidence, Mr. Martin now asserts “[u]pon information and belief” 

that Examiner Buzzas lacks necessary expertise and that, accordingly, she should 

be disqualified pursuant to § 2-4-611(4), MCA. 

DISCUSSION 

I. Signal Peak is judicially estopped from arguing that the Board 
should assume jurisdiction for the sake of efficiency. 

 Judicial estoppel is intended to “prevent the use of inconsistent assertions 

and to prevent parties from playing fast and loose with the courts.” Nelson v. 

Nelson, 2002 MT 151, ¶ 20, 310 Mont. 329, 50 P.3d 139. 

Judicial estoppel doctrine is equitable and is intended to protect the 
courts from being manipulated by chameleonic litigants who seek to 
prevail, twice, on opposite theories. The purpose of the doctrine of 
judicial estoppel is to reduce fraud in the legal process by forcing a 
modicum of consistency on the repeating litigant. 

Id. (quoting 28 Am. Jur. 2d Estoppel and Waiver § 74 (2000)). Thus, judicial 

estoppel “binds a party to her judicial declarations, and precludes her from taking a 

position inconsistent with them in a subsequent action or proceeding.” Id., ¶ 22. 
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 Here, the principal basis for Signal Peak’s request is, as articulated by Mr. 

Martin at the status conference, the “two different layers of review,” first by the 

Hearing Examiner and subsequent by the Board, which would entail two rounds of 

briefing. Video of Status Conference, at 03:10 to 03:48 (June 2, 2021). However, 

Signal Peak twice successfully argued that jurisdiction in this matter should be 

assigned to a hearing examiner, despite this two-tiered review process, including 

two rounds of briefing. BER Tr. at 33:17 to 34:15, 53:1-23 (May 31, 2019); Audio 

Recording of Status Conference 10:25 to 11:26 (Nov. 26, 2019) (insisting that 

jurisdiction remain with hearing examiner through preparation of proposed 

decision and admitting that Signal Peak previously opposed sending the matter 

directly to the Board). Thus, having twice prevailed on arguments that jurisdiction 

in this matter should be assigned to a hearing examiner despite the two-tiered 

review process contemplated by the Montana Administrative Procedure Act 

(MAPA), § 2-4-621(1)-(4), MCA, Signal Peak may not now be heard to argue that 

the Board should “reclaim” jurisdiction due to the supposed inefficiency of this 

two-tiered review process. Nelson, ¶¶ 20-22. The required “modicum of 

consistency” precludes the coal company from advancing this argument, which is 

fatal. Id., ¶ 20 (quoting 28 Am. Jur. 2d Estoppel and Waiver § 74 (2000)). 

0066



 

 11 

II. The substance of Signal Peak’s motion has no merit. 

A. Signal Peak’s improper interlocutory motion is not 
supported by any law. 

 Despite its repeated and successful prior arguments that the Board should 

assign jurisdiction of this matter to a hearing examiner, Signal Peak now requests 

that jurisdiction be returned to the Board because the company has ostensibly 

reevaluated the efficiencies of the process. Request for Board to Reclaim 

Jurisdiction at 4-7. But Signal Peak’s shifting predilections are no basis for an 

interlocutory request for the Board to reassume jurisdiction that the Board has 

repeatedly assigned to a hearing examiner. Cf. Mont. R. Civ. P. 59(e) (grounds for 

altering or amending a judgment); Signal Perfection, Ltd. v. Rocky Mountain Bank-

Billings, 2009 MT 365, ¶ 13, 353 Mont. 237, 224 P.3d 604 (explaining that 

analogous motion to amend judgment is no basis for litigant taking second bite at 

the proverbial apple). Notably, Signal Peak cites no statutory basis for its 

unorthodox request. The coal company cites the provisions of MAPA that provide 

for the two-tiered review process that results when a case is assigned to a hearing 

examiner. Id. at 4-5 (citing §§ 2-4-621, 622, MCA). Those provisions, however, do 

not establish an interlocutory process for returning jurisdiction to the Board. 

 Signal Peak also cites § 2-4-611(1), MCA, which provides for the 

appointment of hearings examiners. However, beyond the company’s hypocritical 

grousing that “[i]t is unfair to the Parties and the Replacement Hearing Examiner 
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and contrary to § 2-4-611(1), MCA to proceed with two layers of review,” Request 

for Board to Reclaim Jurisdiction at 6-7, the company cites nothing in this 

provision that permits the Board to reconsider its prior decisions to confer 

jurisdiction on a hearing examiner. Section 2-4-611(1), MCA, allows the Board to 

assign cases to hearing examiners, as here, with “due regard to the expertise 

required.” However, Signal Peak’s counsel, Mr. Martin, made “absolutely clear” at 

the status conference that the coal company was not challenging Ms. Buzzas’s 

qualifications. Video of Status Conference, at 05:12 to 05:34 (June 2, 2021). 

Counsel’s statements, such as these, are binding. E.g., Butynski v. Springfield 

Terminal R. Co., 592 F.3d 272, 277 (1st Cir. 2010). 

 Finally, in its conclusion, Signal Peak cites § 2-4-611(4), MCA, without 

explanation or elaboration. While this provision allows for disqualification of a 

hearing examiner for bias or disqualification by law, such allegations must be 

raised “not less than 10 days before the original date set for the hearing.” Id. 

(emphasis added). While Signal Peak likely intends to stretch the meaning of this 

statute to allow it to raise such claims at a later time after the hearing, the Board 

(like the Hearing Examiner) is not free to “insert what has been omitted or omit 

what has been inserted” in a statute. § 2-4-101, MCA. Because this provision limits 

such requests to the period prior to a hearing, § 2-4-611(4), MCA, is inapplicable. 

Moreover, Mr. Martin made clear at the status conference that Signal Peak was not 
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raising any arguments related to the bias or competence of Examiner Buzzas. 

Video of Status Conference, at 05:12 to 05:34 (June 2, 2021). Signal Peak is bound 

by the assertions of its counsel. Butynski, 592 F.3d 277. 

 In sum, because Signal Peak cites no authority other than its own 

reevaluation of the efficiency of using a hearing examiner, its “request” for the 

Board to “reclaim” jurisdiction is without any legal basis and should, therefore, be 

denied. Such baseless motions practice taxes the resources of the Parties and the 

Board. See Mont. R. Civ. P. 1. 

B. Signal Peak’s arguments about efficiency have no merit, 
given the Hearing Examiner’s diligent review of this case 
and impending proposed ruling. 

 In addition to the foregoing, Signal Peak’s newfound arguments about the 

supposed efficiency of returning jurisdiction to the Board after a hearing examiner 

has reviewed the record but prior to a proposed decision are untenable as a matter 

of fact. Signal Peak premises its argument on the supposed inefficiency of having a 

hearing examiner start at “square one” or “start from zero” in reviewing this case. 

Request for Board to Reclaim Jurisdiction at 3, 4, 5. Consequently, the coal 

company now argues that it will “expedite” the case resulting in a final order 

“issued in a timely fashion.” Id. at 5-6.4 Notably, Signal Peak chose to delay for 

 
4 It bears noting that much of the delay in resolution of this case resulted from 
Signal Peak’s improperly filed SLAPP suit filed against MEIC and its members. 
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nearly two months, before filing its “request” on the eve of the Board’s June 11, 

2021. 

 At present, it is clear from Examiner Buzzas’s statements at the status 

conference that she has been working “quite diligently” on this matter and that a 

proposed order will likely be issued before the Board’s next meeting in August, in 

a matter of weeks. Video of Status Conference, at 00:40 to 00:58, 25:08-25:25 

(June 2, 2021). As such, Signal Peak’s motion will, if anything, impede efficient 

resolution of this matter by wasting the months of effort Examiner Buzzas has 

already put into this case and requiring the Board’s seven members, five of whom 

were just recently appointed, to begin review of the voluminous record in this case. 

Signal Peak is requesting a monumental waste of resources. See Mont. R. Civ. P. 1 

(rules must be construed to secure “just, speedy, and inexpensive determination of 

every action and proceeding”). Moreover, the redundancy that Signal Peak asserts 

“may” occur is only possible, not probable. See Request for Board to Reclaim 

Jurisdiction at 5; cf. at 6 (stating inaccurately that the Board would be 

“require[ed]” to review the entire record).5 As Signal Peak knows, if the Board 

 
5 Signal Peak asserts that the Hearing Examiner will somehow lack information 
“on the prior hearing examiner’s procedural and evidentiary rulings and without 
the ability to call forth additional information or argument from the parties.” 
Request for Board to Reclaim Jurisdiction at 3. But the Hearing Examiner does 
have access to all prior procedural and evidentiary rulings. And, regardless who is 
hearing examiner, no one can reopen the hearing record to “call forth additional 
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agrees with the Hearing Examiner’s decision, it need not conduct a “review of the 

complete record.” § 2-4-621(4), MCA. And, again, Signal Peak previously agreed 

with former Member Tweeten that it would be more efficient for a hearing 

examiner to review the record first and issue a proposed ruling. BER Tr. at 47:15-

23, 53:1-23 (May 31, 2019). The coal company’s shifting positions warrant 

skepticism. 

 Signal Peak further contradicts itself when it writes that “[t]his is not a case 

where the Board requires technical or other support from a Hearing Examiner to 

distill the scientific or legal questions at issue.” Request for Board to Reclaim 

Jurisdiction at 7. But previously counsel for Signal Peak made the opposite 

argument: “There are issues, technical legal issues, that you may actually benefit 

from having Ms. Clerget [the Hearing Examiner] opine on. We have some res 

judicata issues in this case. They’re a bit thorny, I have to admit. And it might be 

useful for the Board’s purposes to have Ms. Clerget explain those issues and opine 

on them in the first instance.” BER Tr. at 53:16-23 (May 31, 2019). Again, the coal 

company cannot have it both ways. 

 Finally, Signal Peak argues that the Board should now “reclaim” jurisdiction 

because of the Board’s expertise as “hydrologists, environmental scientists, and 

 
information.” Further, if the hearing examiner desires further oral argument, that 
option is available. As such, Signal Peak’s argument has no merit. 
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mining lawyers.” Request for Board to Reclaim Jurisdiction at 7. But that was also 

the case in 2019 when Signal Peak took the opposite position, arguing that the 

Board should confer jurisdiction on a hearing examiner because it would be helpful 

to the Board. By law the Board must have members with expertise in hydrology 

and environmental sciences. § 2-5-3502(2), MCA. As such, this is no valid basis 

for Signal Peak’s ever-evolving arguments. Nelson, ¶¶ 20-22. 

III. Signal Peak’s attorney’s unsupported attack on the Hearing 
Examiner’s expertise is both improper and false. 

 Thirteen days after filing its “request” for the Board to “reclaim” jurisdiction 

and two workdays before the due date of MEIC’s response brief, Signal Peak’s 

attorney, Mr. Martin, filed an affidavit raising still more novel (and inconsistent) 

arguments for the Board to “reclaim” jurisdiction. Martin Aff. (June 9, 2021). This 

continued maneuvering is improper, unsupported, and without merit. 

 First, Mr. Martin asserts that the affidavit is premised on the disqualification 

provisions of § 2-4-611(4), MCA. Martin Aff., ¶ 26. But as noted, any affidavit 

under this provision “must be filed not less than 10 days before the original date set 

for the hearing.” § 2-4-611(4), MCA. The hearing is nearly a year past. As such, 

Mr. Martin’s affidavit is untimely and therefore procedurally barred by the plain 

language of the very statute it cites.  

 Second, Mr. Martin now asserts that Examiner Buzzas should be 

disqualified because she supposedly lacks “experience with underground mining, 
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the Montana Strip and Underground Mining and Reclamation Act, MAPA, the 

technical issues involved in this case, or the unwritten bases for evidentiary 

rulings[6] made by Ms. Clerget in the hearing.” Martin Aff., ¶ 25.7 But Mr. Martin 

is once more at war with his own prior statements. At the status conference, Mr. 

Martin cited one of Examiner Buzzas’s publications in environmental law to 

support his “absolutely clear” assertion that that the coal company’s position was 

not “based upon any level of competence” of the hearing examiner because “there 

is no question, your Honor, but what you’re a competent lawyer.” Video of Status 

Conference, at 05:12 to 05:34 (June 2, 2021). Signal Peak is bound by Mr. 

Martin’s judicial admission and may not now shift its position with respect to 

Examiner Buzzas’s qualifications. Butynski, 592 F.3d 277; Nelson, ¶¶ 20-22. 

 Third, Mr. Martin provides absolutely zero evidence for his attacks on the 

qualifications of Examiner Buzzas, but only cites to his “information and belief.” 

Martin Aff., ¶ 24. Nor does he provide any evidence beyond vague “information 

and belief” that Board members “have extensive experience with the requirements 

 
6 It is not clear what Signal Peak means by the “unwritten bases for evidentiary 
ruling.” There is a video recording of the hearing, so any asserted basis for the 
prior Hearing Examiner’s ruling will be apparent. It is not clear, however, that any 
such rulings are presently in dispute (Signal Peak cites nothing specific). 

7 Section 2-4-611(4) does not provide for disqualification for lack of expertise, and 
Signal Peak presents no argument that the Hearing Examiner is somehow 
disqualified “by law.” This is another basis for rejecting Mr. Martin’s arguments. 
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of MAPA and MSUMRA.” Id., ¶ 25. Such unsubstantiated attacks on the 

competence of a Hearing Examiner, like any judicial officer, are improper. Folsom 

v. City of Livingston, 2016 MT 238, ¶¶ 37-40, 385 Mont. 20, 31, 381 P.3d 539, 548 

(Shea, J., concurring). 

 Finally, even cursory review of the Board’s prior meetings and legal 

publications would demonstrate that, contrary to Mr. Martin’s unsubstantiated 

allegations, Examiner Buzzas is abundantly qualified to serve as a hearing 

examiner in this matter. In April the Montana Department of Justice Agency Legal 

Services Bureau notified the Board of the qualifications of its Hearing Examiners, 

detailing Examiner Buzzas’s extensive experience in “science and environmental 

policy,” her service on the Public Lands and Resources Law Review at the 

University of Montana School of Law, and her prior experience as a hearing 

administrator.8 And Mr. Martin—when he previously admitted Examiner Buzzas’s 

qualifications—stated that he apparently read at least one of Examiner Buzzas’s 

scholarly publications on environmental law.9 Video of Status Conference, at 05:12 

 
8 Board of Environmental Review Agendas and Minutes, 
http://deq.mt.gov/DEQAdmin/ber/agendasmeetings (follow “AGENDA ITEM I.B” 
for April 23, 2021, meeting). 

9 E.g., Caitlin Buzzas, Natural Resources Defense Counsel, Inc. v. Pritzker, Public 
Land & Res. L. Rev., Vol. 8, Article 8 (2016), available at 
https://scholarship.law.umt.edu/plrlr/vol0/iss7/8/?utm_source=scholarship.law.umt
.edu%2Fplrlr%2Fvol0%2Fiss7%2F8&utm_medium=PDF&utm_campaign=PDFC
overPages; Caitlin Buzzas, EarthReports, Inc. v. FERC, Public Land & Res. L. 
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to 05:34 (June 2, 2021). It is thus abundantly clear that Ms. Buzzas is a highly 

qualified hearing examiner. Mr. Martin’s unsupported attacks have no merit and, 

indeed, are contradicted by his own prior statements. 

CONCLUSION 

 In sum, Signal Peak’s “request” and Mr. Martin’s affidavit have no merit 

and should be denied. 

 Respectfully submitted this 14th day of June, 2021. 

/s/ Shiloh Hernandez 
Shiloh Hernandez 
Western Environmental Law Center 
103 Reeder’s Alley 
Helena, MT 59601 
406.204.4861 
hernandez@westernlaw.org 
 
Derf Johnson 
Montana Environmental Information Center 
W. Lawrence St., #N-6 
Helena, Montana 59624 
406.443.2520 
djohnson@meic.org 
 
Attorneys for Petitioner 
Montana Environmental Information Center 
  

 
Rev., Vol. 8, Article 21 (2017), available at 
https://scholarship.law.umt.edu/plrlr/vol0/iss7/21/?utm_source=scholarship.law.um
t.edu%2Fplrlr%2Fvol0%2Fiss7%2F21&utm_medium=PDF&utm_campaign=PDF
CoverPages. 
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Department of Environmental Quality 
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Browning, Kalecyzc, Berry, & Hoven, P.C. 
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975 F Street NW, Ste. 900 
Washington, D.C. 20004 
jcmartin@hollandhart.com 
 
Samuel Yemington 
Holland & Hart LLP 
2515 Warren Avenue, Ste. 450 
P.O. Box 1347 
Cheyenne, WY 82003-1347 
sryemington@hollandhart.com 
 
Dated: June 14, 2021. 
 

/s/ Shiloh Hernandez 
Shiloh Hernandez 
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__________________________________________________________________ 

SIGNAL PEAK ENERGY, LLC’S REPLY IN SUPPORT OF REQUEST 
FOR THE BOARD OF ENVIRONMENTAL REVIEW TO RECLAIM 

JURISDICITION OF CONTESTED CASE PROCEEDING 
__________________________________________________________________ 

Pursuant to Paragraph 9 of the March 1, 2018 Scheduling Order, 

Respondent-Intervenor Signal Peak Energy, LLC (“Signal Peak”) replies in 

support of its request that the Board reclaim its jurisdiction over this matter.   
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ARGUMENT 

I. SIGNAL PEAK’S REQUEST MUST BE HEARD BY THE BOARD AND ON THE 
RECORD. 

As a threshold matter, Signal Peak’s request must be heard, on the record, by 

the Board of Environmental Review (the “Board”).  The Montana Administrative 

Procedure Act (“MAPA”) allows a party to request1 that the Board replace a 

hearing examiner as a matter of law.2  § 2-4-611(4), MCA.  Upon notice of such 

request, only the Board may consider the request.  The statute is not susceptible to 

a different reading:  upon filing a motion seeking replacement, “the Board shall 

determine the matter as part of the record and decision in the case.”  § 2-4-611(4), 

MCA.3  Not surprisingly, the provision cannot be read to allow the Hearing 

 
1 The statute requires that the request “be filed not less than 10 days before the 
original date set for the hearing.”  § 2-4-611(4), MCA.  Petitioner Montana 
Environmental Information Center (“MEIC”) argues that Signal Peak’s request is 
untimely because the evidentiary hearing has concluded.  But, in this instance, the 
Hearing Examiner was appointed after the hearing.  Hence, Signal Peak simply 
could not have objected before the hearing.  MEIC’s reading of the statute yields 
an absurd result, i.e., a party could never seek disqualification of a hearing 
examiner for any reason after the close of the evidentiary hearing, even if the 
hearing examiner was appointed after the hearing.  Moreover, an absolute 
prohibition against a party seeking to disqualify a hearing examiner post-hearing 
raises the question of whether MAPA authorizes the Board to appoint a hearing 
examiner after the close of the evidentiary hearing in any instance. 
2 Signal Peak’s request was timely filed for purposes of appearing on the Board’s 
June agenda.  However, the request was not included on the Board’s agenda. 
Presumably, the Board will consider the motion at its next meeting.   
3 Section 2-4-611(4), by its plain terms, does not contemplate motion practice or 
otherwise invite input from opposing parties.  While the Board may well seek the 
views of other parties in proceedings under the statute, nothing in its text 
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Examiner – whose very appointment is at the heart of the inquiry – to decide the 

request on briefings by the Parties.  For the reasons stated in Signal Peak’s request 

and supporting affidavit, the appointment of the Hearing Examiner by Agency 

Legal Services and without the Board’s due consideration was improper and 

violated MAPA.  Only the Board is authorized to hear Signal Peak’s request and 

correct the procedural and substantive flaws identified.  

II. SIGNAL PEAK IS NOT ESTOPPED FROM SEEKING RELIEF UNDER § 2-4-
611(4), MCA. 

A. MEIC’s Prior Attempts to Displace the Hearing Examiner Have No 
Bearing on this Issue.    

MEIC advances a novel argument:  that Signal Peak is estopped from 

moving to replace a hearing examiner because Signal Peak objected to MEIC’s 

attempts (i) to prevent Hearing Examiner Clerget from deciding the summary 

judgment and overseeing further proceedings and (ii) to appeal the Hearing 

Examiner Clerget’s summary judgment decision before the hearing.  Setting aside 

the inapplicability of judicial estoppel (discussed below), this is hardly a process 

analogous to what is currently before the Board.  There, the issue was whether the 

Board had intended to grant Hearing Examiner Clerget authority to resolve the 

entire case as opposed to pretrial issues.  Hearing Examiner Clerget took the matter 

 
authorizes parties to treat the matter as a motion brought before the Hearing 
Examiner.    
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to the Board for resolution.  Perhaps understandably, the Board determined the 

extent of its delegation and decided that Hearing Examiner Clerget should proceed.   

What animated the Board’s decision does not apply here.  There, the Board 

determined that the matter could most efficiently be addressed by Hearing 

Examiner Clerget.  The Board rejected MEIC’s argument otherwise, concluding 

instead that it made no sense to retain jurisdiction over a proceeding required 

motion practice, a summary judgment decision, and ultimately a trial.  “Following 

that decision, during a scheduling conference held on November 14, 2019, the 

parties raised a jurisdictional question as to whether the [Board had] retained 

jurisdiction [for further proceedings] or whether the [Board] delegated that 

authority to the hearing examiner.”  Scheduling Order at 1 (Nov. 27, 2019) 

(Attached as Exhibit A).  The Board addressed the matter at its next meeting and 

determined that it had intended to delegate the matter, in its entirety, to Hearing 

Examiner Clerget.         

Here, by contrast, the hearing is now concluded; a new Hearing Examiner 

has been appointed without the benefit of the process MAPA requires.  Moreover, 

to avoid redundant process, the most practical approach would be for the Board 

simply to decide the matter.  This has nothing whatever to do with MEIC’s ill-fated 

attempt to have the Board hear the case, including summary judgment and trial.  

Nor does it involve an interlocutory appeal of a decision made prior to trial.  Here, 

0081



 

5 
 

discovery is complete, summary judgment has been entered, and the trial has been 

held.  No efficiency is achieved by having a Replacement Hearing Examiner 

review a record that was developed by Hearing Examiner Clerget:  regardless of 

whether the Parties obtain an initial decision from the Replacement Hearing 

Examiner, the Board will be required to review the video and decide the matter.  

Unlike MEIC’s request, Signal Peak does not seek to have the Board preside over 

discovery, decide pre-trial motions, or conduct a trial. 

In any event, in the two examples cited, Hearing Examiner Clerget 

recognized that the extent of the Board’s delegation is a decision that only the 

Board can make.  Certainly, the prior process is not precedent for MEIC’s current 

opposition to the Board determining whether to avoid the cumbersome repetition 

inherent in MEIC’s approach.   

B. Judicial Estoppel Does Not Apply.   

Judicial estoppel has no bearing on this matter.  It is an equitable doctrine 

intended to protect the integrity of the judicial process from manipulation by 

litigants who seek to prevail twice, on opposite theories.  Kucera v. City of 

Billings, 2020 MT 24.  The doctrine of judicial estoppel precludes a party to an 

action from taking a position inconsistent with the party’s prior judicial 

declarations.  State v. Darrah, 2009 MT 96.  Before judicially estopping a party, 

the court must first find that “the party being estopped sought to intentionally 
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manipulate the courts by taking inconsistent positions.”  Dovey v. BNSF Ry., 2008 

MT 350.  The party claiming judicial estoppel – here, MEIC – must show that (i) 

the estopped party had knowledge of the facts at the time it took the original 

position, (ii) the estopped party succeeded in maintaining the original position, (iii) 

the position presently taken is inconsistent with the original position, and (iv) the 

original position misled the party so that allowing the estopped party to change its 

position would injuriously affect the adverse party.  Vogel v. Intercontinental 

Truck Body, 2006 MT 131.  Each of these elements must be established by the 

party seeking to apply judicial estoppel.  In the Matter of Raymond W. George 

Trust, 1999 MT 233.  MEIC makes no such showing.   

MEIC argues that Signal Peak’s request is not consistent with positions 

espoused by Signal Peak on May 31, 2019 and November 26, 2019.  As discussed 

above, both occasions concerned efforts by MEIC to shift jurisdiction away from 

Hearing Examiner Clerget to the Board in a setting where no efficiency could be 

achieved.  Neither of these cases dealt with replacement of a hearing examiner 

after the hearing was held.  Nor did either of MEIC’s requests concern deficiencies 

in compliance with Section 2-4-611(4).    

The May 31, 2019 matter concerned MEIC’s request that the Board (as 

opposed to the Hearing Examiner Clerget) rule on the Parties’ pending motions for 
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summary judgment.4  Signal Peak and the Department of Environmental Quality 

(the “Department”) opposed the Board reclaiming jurisdiction for the limited 

purpose of ruling on summary judgment given (i) Hearing Examiner Clerget’s 

familiarity with the issues and the law, (ii) summary judgment would likely not 

conclude the contested case proceeding because an evidentiary hearing was all but 

assured, and (iii) an interlocutory appeal was inefficient and time consuming.  The 

question was presented to the Board, and the Board declined to grant MEIC’s 

request; the Board instructed to Hearing Examiner Clerget to issue her summary 

judgment ruling.   

The November 26, 2019 matter also concerned summary judgment.  Having 

received an adverse ruling on summary judgment the week prior, MEIC again 

sought Board intervention in the form of an interlocutory review of the summary 

judgment ruling.  Once again, Signal Peak and the Department opposed MEIC’s 

efforts to pursue an interlocutory appeal of the summary judgment decision.  And, 

once again, the question was presented to the Board and the Board declined 

MEIC’s invitation to pause the contested case proceeding and conduct a piecemeal 

review.   

 
4 Because the extent of the Board’s assignment to the Hearing Examiner was not 
clear, Hearing Examiner Clerget issued an order vacating a scheduled oral 
argument and placed the matter on the Board’s agenda for its next meeting.  See 
Order at 1 (May 17, 2019).  Attached as Exhibit B. 
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The positions espoused by Signal Peak and the Department are not 

inconsistent with the current request.  First, neither of MEIC’s efforts concerned or 

otherwise implicated Section 2-4-611(4).  Because Signal Peak’s opposition to 

MEIC’s efforts to relitigate summary judgment before the Board in no way 

concerned the disqualification of Hearing Examiner Clerget, such opposition is 

hardly a basis to estop Signal Peak from exercising its rights under this statute.  

Second, Signal Peak’s present request is not, by any measure, comparable to 

MEIC’s efforts to obtain interlocutory relief from the Board.  Because Signal Peak 

does not seek to displace a hearing examiner early in the litigation or to obtain 

some sort of interlocutory relief, the positions taken on May 31, 2019 and 

November 26, 2019 are irrelevant and the doctrine of judicial estoppel simply does 

not apply.  Third, the appointment of a replacement hearing examiner after the 

close of an evidentiary hearing has never previously occurred.5  The arguments 

raised in Signal Peak’s request regarding the role and value of a hearing examiner 

appointed after the evidentiary hearing are entirely novel and, as such, decidedly 

not subject to judicial estoppel.  

 
5 Neither of the Parties is able to cite a precedent for this unusual procedural 
setting.  Respectfully, Signal Peak submits that there likely is no authority on the 
subject.   
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III. SIGNAL PEAK DOES NOT SEEK DISQUALIFICATION OF THE HEARING 
EXAMINER FOR PERSONAL BIAS OR LACK OF INDEPENDENCE. 

MEIC seeks to label Signal Peak’s request that the Board reclaim 

jurisdiction as an “attack” on the Replacement Hearing Examiner.  First, this 

motion is not an ad hominem attack on the Replacement Hearing Examiner, and 

Signal Peak continues to believe that the Replacement Hearing Examiner does not 

suffer from some personal defect that would disqualify her.6  Although the 

Replacement Hearing Examiner cannot be privy to the unwritten bases for 

evidentiary rulings made by the former hearing examiner, and appears to lack 

experience with underground mining, the Montana Strip and Underground Mine 

Reclamation Act, MAPA, and the technical issues involved in this case, this is not 

the crux of Signal Peak’s request.   Rather, these are matters that the Board must 

address in its appointment of any hearing examiner.  Here, Signal Peak seeks 

disqualification of the Replacement Hearing Examiner as a matter of law based on 

the procedural and substantive flaws underlying the Hearing Examiner’s 

appointment.   

Procedurally, Agency Legal Services cannot appoint hearing examiners.    

While Agency Legal Services can serve as a pool from which the Board may select 

a hearing examiner, it cannot assume the Board’s statutory authority to select, vet, 

 
6 Extended logically, MEIC’s argument would suggest that their attempts to 
displace Hearing Examiner Clerget were “attacks” on her.     
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and assign a hearing examiner to a contested case proceeding.  Substantively, the 

Board did not give due regard to the Hearing Examiner’s qualifications and the 

subject matter of the contested case proceeding prior to accepting Agency Legal 

Services’ appointment.  The fact that Agency Legal Services informed the Board 

after the appointment that the Replacement Hearing Examiner has “science and 

environmental policy” experience is not enough.  Resp. at 18.  Before the Board 

appoints a hearing examiner, it has a statutory obligation to give “due regard to the 

expertise required for the particular matter.”  § 2-4-611(1), MCA.  Because the 

Board unlawfully ceded the vetting and appointment of the Replacement Hearing 

Examiner to Agency Legal Services, the appointment of the Replacement Hearing 

Examiner is procedurally and substantively flawed.  Accordingly, the Board should 

reclaim the contested case proceeding, and reinitiate the process to appoint a 

replacement hearing examiner, or, as argued by Signal Peak, the Board can simply 

reclaim the contested case proceeding and, in the interest of efficiency, issue a final 

order.7 

CONCLUSION 

 For the reasons stated, Signal Peak respectfully requests that the Board grant 

 
7 Here, the Board members have extensive experience with applicable legal 
requirements and substantive knowledge that could be brought to bear on the 
technical issues of the case.  This Board has broad knowledge of environmental 
law, environmental science, hydrology, and government planning.   
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its Request for the Board of Environmental Review to Reclaim Jurisdiction of 

Contested Case Proceeding.  

 
DATED this 28th day of June, 2021. 

  
 
  /s/ John C. Martin     
John C. Martin  
Holland & Hart LLP 
645 South Cache Street, Suite 100 
P.O. Box 68 
Jackson, Wyoming 83001 

Sarah C. Bordelon 
Holland & Hart LLP 
5441 Kietzke Lane, 2nd Floor 
Reno, NV 89511 
 
Samuel R. Yemington 
Holland & Hart LLP 
2515 Warren Avenue, Suite 450 
P.O. Box 1347 
Cheyenne, WY 82003-1347 

Stephen Wade 
W. John Tietz 
Browning, Kalecyzc, Berry & Hoven, P.C. 
800 N. Last Chance Gulch 
Suite 101 
Helena, Montana 59624 
stevew@bkbh.com 
john@bkbh.com 

ATTORNEYS FOR RESONDENT-
INTERVENOR SIGNAL PEAK ENERGY, 
LLC 
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CERTIFICATE OF SERVICE 
The undersigned certifies that on June 28, 2021, the original or a copy of the 

foregoing was delivered or transmitted to the persons named below as follows:  
 
Regan Sidner, Board Secretary 
Board of Environmental Review 
1520 E. Sixth Avenue 
P.O. Box 200901 
Helena, MT 59620-0901 
Regan.Sidner@mt.gov 

[  ] U.S. Mail, postage prepaid 
[X] Electronic Mail 
[  ] Facsimile Transmission 
[  ] Personal Delivery 

Caitlin Buzzas, Hearing Examiner 
Agency Legal Services Bureau 
1712 Ninth Avenue 
P.O. Box 201440 
Helena, MT 59620-1440 
CaitlinBuzzas@mt.gov 

[  ] U.S. Mail, postage prepaid 
[X] Electronic Mail 
[  ] Facsimile Transmission 
[  ] Personal Delivery 

Aleisha Kraske 
Paralegal to Caitlin Buzzas, Hearing Examiner 
akraske@mt.gov 

[  ] U.S. Mail, postage prepaid 
[X] Electronic Mail 
[  ] Facsimile Transmission 

Shiloh Hernandez 
Western Environmental Law Center 
103 Reeder’s Alley 
Helena, MT 59601 
hernandez@westernlaw.org 

[  ] U.S. Mail, postage prepaid 
[X] Electronic Mail 
[  ] Facsimile Transmission 
[  ] Personal Delivery 

Mark Lucas 
Sarah Christopherson 
Montana Department of Environmental Quality 
1520 East Sixth Avenue 
P.O. Box 200901 
Helena, Montana 59620-0901 
Mark.Lucas@mt.gov 
Sarah.Christopherson@mt.gov 

[  ] U.S. Mail, postage prepaid 
[X] Electronic Mail 
[  ] Facsimile Transmission 
[  ] Personal Delivery 

Derf Johnson 
Montana Environmental Information Center 
P.O. Box 1184 
Helena, MT 59624 
djohnson@meic.org 

[  ] U.S. Mail, postage prepaid 
[X] Electronic Mail 
[  ] Facsimile Transmission 
[  ] Personal Delivery 

  /s/ John C. Martin     
16963038_v3 

0089



ORDER DENYING REQUEST FOR BER TO RECLAIM JURISDICTION OF CONTESTED CASE PROCEEDING 

PAGE 1 

 

 

 

 

 

 
BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 

OF THE STATE OF MONTANA 
  
 
IN THE MATTER OF: 
APPEAL AMENDMENT APPLICATION 
AM3, SIGNAL PEAK ENERGY LLC’S 
BULL MOUNTAIN MINE NO. 1, PERMIT 
NO. C1993017 

CASE NO. BER 2016-07 SM 

  
 

ORDER DENYING REQUEST FOR THE BOARD OF ENVIRONMENTAL 
REVIEW TO RECLAIM JURISDICTION OF CONTESTED CASE 

PROCEEDING 
  
 

On May 27, 2021, Intervenor-Respondent Signal Peak Energy, LLC ("SPE") 

filed a "Request for the Board of Environmental Review to Reclaim Jurisdiction of 

Contested Case Proceeding" ("Request"). A Status Conference was held on June 2, 

2021 to discuss SPE's Request. The Montana Environmental Information Center 

("MEIC"), Department of Environmental Quality ("DEQ") and SPE (collectively 

"the parties") were present, represented by counsel, and gave arguments.  The DEQ 

took no position on the Request. 

The undersigned informed the parties that a decision in this matter was 

imminent and a Proposed Findings of Fact Conclusions of Law ("proposed 

FOFCOL") had already been drafted and would be finalized and served on the 
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parties in August; likely putting this matter in front of the Board of Environmental 

Review ("BER or Board") at its October meeting. SPE was given the option of 

withdrawing their request, which they declined.  The parties were given an 

opportunity to fully brief SPE's Request and this matter is fully briefed and before 

Hearing Examiner Buzzas.  

I. Summary of the Parties Arguments 

a. Signal Peak Energy 

Signal Peak Energy points to three reasons why the Board should reclaim 

jurisdiction:  

1. The appointment of the "Replacement Hearing Examiner at this 

late stage is inefficient and gives rise to redundant steps." Request p. 1 (May 27, 

2021).   

2. The "Replacement Hearing Examiner" lacks the experience to 

rule on the contested case. 

3. The appointment of the hearing examiner by Agency Legal 

Services was improper and the Board must hear SPE's Request. 

b. Montana Environmental Information Center 

MEIC argues that SPE's Request should be denied for the following reasons: 

1. SPE's Request is procedurally precluded and has no merit.  

2. There is no statutory basis for the Board to reclaim jurisdiction. 
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3. SPE claims to want expedited resolution of this case, but 

expedited resolution would be hindered by SPE's Request. 

4. SPE's allegations regarding the expertise of the hearing 

examiner are improper and false. 

II. Inefficiency and Redundant Steps 

The crux of SPE's argument is that the procedural posture of this contested 

case proceeding makes the appointment of the "Replacement Hearing Examiner" 

inefficient and redundant.  They state that “[n]ot only must the Replacement 

Hearing Examiner begin at square one in analyzing the record, but she will have to 

do so without complete information on the prior hearing examiner’s procedural and 

evidentiary rulings.” Request p. 1.  SPE further argues that if the hearing examiner 

were to issue her proposed decision, the Board would then be statutorily limited if 

it were to reject or modify any of the proposed findings of fact unless it reviewed 

the complete record.  SPE claims, "this yields an inefficient process under which 

the Replacement Hearing Examiner must learn the entire record starting at zero, 

and the Board may then be required to do the same." Request p. 5. 

In response to these arguments, MEIC argues that SPE is judicially estopped 

from making this request as it has twice argued for a hearing examiner to retain 

jurisdiction of this contested case proceeding despite the "two different layers of 

review" and prevailed.  MEIC Resp. p. 10 (June 14, 2021). MEIC cites to 
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statements made by SPE's counsel during a BER meeting (May 31, 2019) and 

Status Conference (November 26, 2019) which confirm that SPE argued for a 

hearing examiner to decide summary judgment and after judgment was rendered, 

declined to take the summary judgment ruling to the Board for disposition, arguing 

instead that the hearing examiner should prepare a proposed FOFCOL for Board 

review.  It is clear from these statements that SPE's counsel was well aware that a 

two-tiered review process was contemplated by the Montana Administrative 

Procedure Act and the Board, and that by advocating for a hearing examiner, a 

two-tiered review process would occur in this case. 

SPE's claim that the hearing examiner must start at "zero" without complete 

information on the prior hearing examiner’s procedural and evidentiary rulings is 

not accurate as there is a full and complete record of this case from its inception.  

This record includes videos of the hearings and case proceedings, all the 

documents that have been filed over the last five years, and all the previous 

Hearing Examiners notes and records. To say that there is not complete 

information is a fallacy. Additionally, arguing against the appointment of a hearing 

examiner because they would have to “begin at square one in analyzing the record” 

is misplaced. Not only is that the job of the entity that decides this case, it is what 

every Hearing Examiner will have done or will have to do to make an informed 
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decision on all of the Board's cases that were assigned to Agency Legal Services 

("ALS") after the departure of any of its hearing examiners.  

SPE claims "[t]o date, the Replacement Hearing Examiner has taken no 

action on this matter" and that "[i]n the interest of judicial economy and the 

conservation of the Parties' resources, the Board should reclaim jurisdiction of this 

contested case." Request p. 3-6.  As stated at the status conference regarding this 

matter, the undersigned has already drafted and can finalize and serve her proposed 

FOFCOL on the parties in August.  This would likely put this matter in front of the 

Board at its October meeting.  If the Board were to reclaim jurisdiction at this 

juncture, the Board members would have to review the materials the undersigned 

has already reviewed, hold a public meeting to discuss drafting of a proposed 

FOFCOL, write the proposed FOFCOL (the Board, in its discretion, could assign a 

hearing examiner to write the proposed FOFCOL necessitating that hearing 

examiner to attend any meetings the Board held to discuss the drafting of the 

proposed FOFCOL and likely review the record), hold a second public meeting to 

discuss any edits and finalization of the proposed FOFCOL, issue the proposed 

FOFCOL to the parties, allow the parties adequate time to file exceptions, and then 

hear oral arguments on the exceptions.  The above process assumes that the Board 

would only need to meet once to discuss the drafting and finalization of the 

proposed FOFCOL, which given the complexity of the case, seems unlikely. Given 
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the above it is likely, if not certain, the parties would not receive a final order from 

the Board until mid to late 2022.  The undersigned struggles to see how the Board 

deciding this matter is more efficient than the hearing examiner finalizing and 

issuing her already drafted proposed FOFCOL. 

III. Hearing Examiner qualifications 

Next SPE argues that this "contested case proceeding requires the 

application of highly technical facts to an obscure MSUMRA regulation" and that 

the undersigned "lacks the personal knowledge supporting the former examiner's 

request that the parties forgo presenting various information and evidence." 

Request p. 6.  SPE claims that "[t]his is not a case where the Board requires 

technical or other support from a hearing examiner" and that "[t]he Board's 

hydrologist, environmental scientists, and mining lawyers are well-equipped to 

address the central issue in this case." Request p. 7. 

SPE's arguments are flawed for multiple reasons.  First, SPE argued at the 

June 3, 2021 status conference that it was not challenging the undersigned's 

qualifications stating multiple times that its position was not based on the 

undersigned's competence level, "as there is no question…you're a competent 

lawyer." Video of Status Conference at 5:12 to 5:34 (June 2, 2021). Next SPE filed 

an affidavit of its counsel, Mr. Martin, in which they request the Board "reclaim 
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jurisdiction" under Mont. Code Ann. §2-4-611(4).  Aff. of John C. Martin ¶ 16 

(June 9, 2021).  Mont. Code Ann. § 2-4-611(4) states, 

On the filing by a party, a hearing examiner, or agency member in 

good faith of a timely and sufficient affidavit of personal bias, lack of 

independence, disqualification by law, or other disqualification of a 

hearing examiner or agency member, the agency shall determine the 

matter as a part of the record and decision in the case.  The agency 

may disqualify the hearing examiner or agency member and request 

another hearing examiner pursuant to subsection (2) or assign another 

hearing examiner from within the agency.  The affidavit must state the 

facts and the reasons for the belief that the hearing examiner should be 

disqualified and must be filed not less than 10 days before the original 

date set for the hearing. 

 

Nowhere in SPE's briefing or in its statement during the status conference 

concerning this matter did SPE raise any argument as to the hearing examiner's 

personal bias, lack of independence, or disqualification by law, other than their 

mistaken belief that ALS did not have jurisdiction to appoint the hearing examiner 

and their preference to now have the Board decide this case. SPE cannot have its 

cake and eat it too.  It cannot argue that the undersigned is a competent attorney, 

but not competent enough to discern "highly technical facts" and apply those to "an 

obscure MSUMRA regulation."  Further, as stated previously, the undersigned has 

access to the prior hearing examiner notes, full contested case file, and a hearing 

assistant, who also attended the full hearing.  If it is true that the undersigned lacks 

the personal knowledge supporting the former examiner's request that the parties 

forgo presenting various information and evidence, then it is also true that the 
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Board would lack the same knowledge and would have to review the same 

materials the undersigned has already reviewed.  

Finally, SPE's argument that the Board has technical knowledge making it 

more qualified to decide this case is absurd.  The Board, as a quasi-judicial body 

cannot rely on its personal expertise to decide a contested case.  The Board, like 

the hearing examiner, must rely on the evidence that was presented in the contested 

case hearing.  If either entity needed clarification from any of the parties regarding 

any subject matter presented in the contested case, either could re-open the hearing 

to take additional evidence.  Further, as is clear from Mont. Code Ann. § 2-4-

611(4) SPE's request must be filed not less than 10 days before the original date 

set for the hearing.  The hearing in this matter has come and passed and the 

undersigned cannot insert what has been omitted from a statute.  SPE has not cited 

any authority for what it is proposing and in this instance Mont. Code Ann. § 2-4-

611(4) does not apply. For these reasons, SPE's arguments concerning the Board 

reclaiming jurisdiction fail. 

IV. The appointment of the hearing examiner by Agency Legal 

Services was improper and the Board must hear SPE's Request. 

 

SPE claims that "[p]rocedurally, Agency Legal Services cannot appoint 

hearing examiners" and that "the Board did not give due regard to the Hearing 

Examiner's qualifications and the subject matter of the contested case proceeding 
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prior to accepting Agency Legal Services' appointment."  SPE Reply p. 9.  SPE's 

argument is fatally flawed because at its October 9, 2020 meeting the Board 

unanimously voted to assign all of its contested cases at that time to Agency Legal 

Services (ALS).   

Former Hearing Examiner Clerget brought to the Board's attention the fact 

that they had been assigning cases directly to her jurisdiction and sought to clarify 

this jurisdictional issue.  Ms. Clerget stated, "I just would like, because of the sort 

of extended nature of the assignments of Hearing Examiners throughout the life of 

these cases, I would like to have clarification in one place on the record that all 

contested cases before the Board are assigned to ALS as a Hearing Examiner, 

and not me personally.  And I would appreciate a motion from the Board that 

clarified that, so that any prior assignments might-we don't have to fight about it 

essentially.”  Board Meeting Transcript 45:11-46:21 (October 9, 2020).  The 

Board subsequently made a motion assigning all its contested cases to ALS, that 

motion passed unanimously.   

Finally, SPE argues that the undersigned is barred from deciding this matter 

and that the Board must hear its Request.  However, as discussed above, SPE does 

not cite to any authority to support its request other than Mont. Code Ann. § 2-4-

611(4), which as explained above is inapplicable in this case.  SPE's request came 

after the hearing had concluded and SPE does not seek to disqualify the 
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undersigned on any of the listed provision in § 2-4-611(4).  Rather, SPE seeks to 

disqualify the undersigned on the mistaken belief that she was inappropriately 

appointed by ALS.  As stated before, ALS was vested with jurisdiction of all cases 

before the Board in October 2020.   

Based on the Foregoing, IT IS HEREBY ORDERED that Signal Peak 

Energy's Request for the Board of Environmental Review to Reclaim Jurisdiction 

of Contested Case Proceeding is DENIED. 

 

DATED this 30th day of July, 2021. 

 
/s/ Caitlin Buzzas  

CAITLIN BUZZAS 

Hearing Examiner 

Agency Legal Services Bureau 

1712 Ninth Avenue 

P.O. Box 201440 

Helena, MT 59620-1440 

 

CERTIFICATE OF SERVICE 

I hereby certify that I caused a true and accurate copy of the foregoing to be 

mailed to: 

Ms. Regan Sidner 

Secretary, Board of Environmental Review 

Department of Environmental Quality 

1520 East Sixth Avenue 

P.O. Box 200901 

Helena, MT 59620-0901 

Regan.Sidner@mt.gov 
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Mark Lucas 

Legal Counsel 

Department of Environmental Quality 

P.O. Box 200901 

Helena, MT 59620-0901 

mark.lucas@mt.gov 

 

Shiloh Hernandez 

EarthJustice  

313 East Main Street 

P.O. Box 4743 

Bozeman, MT 59772-4743 

shernandez@earthjustice.org 

 

Derf Johnson 

Montana Environmental Information Center 

P.O. Box 1184 

Helena, MT 59624 

djohnson@meic.org 

 

Steven Wade 

John Tietz 

Browning, Kalecyzc, Berry, & Hoven, P.C. 

800 N. Last Chance Gulch, Ste. 101 

Helena, MT 59624 

stevew@bkbh.com 

john@bkbh.com 

 

Victoria A. Marquis 

Holland & Hart LLP 

401 North 31st Street, Ste. 1500 

P.O. Box 639 

Billings, MT 59103-0639 

vamarquis@hollandhart.com 
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John C. Martin 

Holland & Hart LLP 

645 South Cache Street, Ste. 100 

Jackson, Wyoming 83001 

    jcmartin@hollandhart.com 

 

 

DATED:        July 30, 2021      /s/ Aleisha Kraske  

  Aleisha Kraske, Paralegal 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

0101



John C. Martin 
Partner 
Phone 307-734-3521 
jcmartin@hollandhart.com 
100783.0001 

T 307-7343-521    F 307-739-9744 
645 S. Cache Street, Suite 100, Jackson, Wyoming 83001 

www.hollandhart.com 

Alaska 
Colorado 
Idaho 

Montana 
Nevada 
New Mexico 

Utah 
Washington, D.C. 
Wyoming 

 

July 30, 2021 

VIA EMAIL 
Katherine Orr 
Counsel to the Montana Board of Environmental Review 
c/o Regan Sidner, BER Board Secretary 
DEQ Headquarters 
1520 E 6th Ave. 
Helena, MT 59601 
Regan.Sidner@mt.gov

RE:  Placement of Signal Peak Energy’s Request that the Board Reclaim Jurisdiction on 
the Board’s Agenda for its August 13, 2021 Meeting 

Dear Ms. Orr: 

On behalf of Signal Peak Energy, LLC, I write to formally request that, consistent with 
§ 2-4-611(4), MCA, Signal Peak’s request that the Board reclaim jurisdiction in contested case
number 2016-07 be placed on the agenda for the Board’s August 13, 2021 Board Meeting. We
enclose the briefing material and ask that it be distributed to the Board Members. I further
request that Signal Peak be provided an opportunity to address the Board on this issue.

Thank you for your courtesy.   

Sincerely, 

John C. Martin 

Attachments:  
A: Signal Peak Energy’s Request to Reclaim Jurisdiction 
B: Affidavit of John C. Martin  
C: Petitioner’s Response 
D: Signal Peak Energy’s Reply 

cc: Caitlin Buzzas, Hearing Examiner 
Regan Signer, Board Secretary 
Shiloh Hernandez 
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     Board of Environmental Review Memo
TO: Katherine Orr, Board Attorney 

Board of Environmental Review 

FROM: Regan Sidner, Board Secretary 
P.O. Box 200901 
Helena, MT 59620-0901 

DATE: July 6, 2021 

SUBJECT: Board of Environmental Review Case No. BER 2021-04 WQ 

BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
 

OF THE STATE OF MONTANA 

IN THE MATTER OF: ADOPTION OF NEW 
RULE I PERTAINING TO SELENIUM 
STANDARDS FOR LAKE KOOCANUSA Case No. BER 2021-04 WQ 

On July 1, 2021, the BER received the attached petiton for review via mail. Please serve copies 
of pleadings and correspondence on me and on the following DEQ representatives in this 
case. 

Angela Colamaria 
Chief Legal Counsel 
Department of Environmental Quality 
P.O. Box 200901 
Helena, MT  59620-0901 
Angela.Colamaria@mt.gov 

Amy Steinmetz 
Water Quality Division Administrator 
Department of Environmental Quality 
P.O. Box 200901 
Helena, MT  59620-0901 
ASteinmetz@mt.gov 

Attachments 
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William W. Mercer 
Victoria A. Marquis 
Holland & Hart LLP 
401 North 31st Street, Suite 1500 
P.O. Box 639 
Billings, Montana  59103-0639 
Telephone:  (406) 252-2166 
wwmercer@hollandhart.com 
vamarquis@hollandhart.com 
ATTORNEYS FOR TECK COAL 
LIMITED 

 
BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 

OF THE STATE OF MONTANA 

 
IN THE MATTER OF: 
 
ADOPTION OF NEW RULE I 
PERTAINING TO SELENIUM 
STANDARDS FOR LAKE 
KOOCANUSA 

 
CAUSE NO. _________________ 
 
PETITION TO REVIEW ARM 
17.30.632 FOR COMPLIANCE 
WITH MONTANA CODE 
ANNOTATED § 75-5-203 

 
Pursuant to Montana Code Annotated § 75-5-203(4)(a) and Administrative 

Rule of Montana 1.3.227, Teck Coal Limited (“Teck”) petitions the Board of 

Environmental Review (“Board”) to review its new rule ARM 17.30.632 to 

determine whether the rule, specifically ARM 17.30.632(7)(a) which sets a water 

quality standard for selenium in Lake Koocanusa of 0.8 micrograms per liter, is 

more stringent than the comparable federal guideline for selenium of 

1.5 micrograms per liter.  Teck reserves, and by filing this petition does not waive, 

any of its legal rights and causes of action, including but not limited to those based 
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on Montana’s lack of jurisdiction to enact a water quality standard targeting Teck’s 

Elk Valley operations. 

I.  LEGAL BACKGROUND 

1. Pursuant to the Montana Water Quality Act, the Board may not adopt 

a water quality standard “that is more stringent than the comparable federal 

regulations or guidelines that address the same circumstances” unless a specific 

written finding has been made regarding the need to protect “public health or the 

environment of the state,” the standard’s ability to mitigate harm to the public 

health or the environment, the achievability of the standard “under current 

technology,” and “the costs to the regulated community.”  Mont. Code Ann. § 75-

5-203(2) and (3).   

2. The statutorily required written finding “must reference pertinent, 

ascertainable, and peer-reviewed scientific studies” contained in the rulemaking 

record.  Mont. Code Ann. § 75-5-203(3). 

3. Expressing a desire to reduce “redundant and unnecessary regulation” 

and to ensure that “the public [is] advised of the agencies’ conclusions” regarding 

standards set more stringent than federal requirements, the Legislature intended 

that “the board or department include as part of the initial publication and all 

subsequent publications of a rule a written finding if the rule in question contains 

any standards or requirements” more stringent than the comparable federal 
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regulations or guidelines.  1995 Mont. Laws Ch. 471 (Mont. HB 521, 54th Legis. 

Sess. (April 14, 1995)).  Further, the Legislature intended that the written finding 

“must include but is not limited to a discussion of the policy reasons and an 

analysis that supports the board’s or department’s decision.”  Id.   

4. Mont. Code Ann. § 75-5-203 is “triggered” when EPA has 

promulgated a federal regulation or approved a guideline or criteria “addressing the 

particular parameter involved” or the specific discharge at issue.  Pennaco Energy 

v. Mont. Bd. of Envtl. Review, 2007 Mont. Dist. LEXIS 513, *44 (reasoning based 

on legislative intent upheld in Pennaco Energy, Inc. v. Mont. Bd. of Envtl. Review, 

2008 MT 425, 347 Mont. 415, 199 P.3d 191).   

5. “EPA’s recommended water quality criteria are scientifically derived 

numeric values that protect aquatic life or human health from the deleterious 

effects of pollutants in ambient water.”  81 Fed. Reg. 45285, 45286 (July 13, 2016) 

(emphasis added).  For selenium, the EPA-recommended numeric value that 

protects aquatic life in lentic water (still or slow-moving fresh water) is 1.5 

micrograms per liter.  Id.; EPA, Aquatic Life Ambient Water Quality Criterion for 

Selenium – Freshwater 2016 (June 2016) (the “2016 EPA Guideline”), Table 1.  

The 1.5 micrograms per liter water column criterion, combined with fish tissue 

criteria, comprise EPA’s “guidance to States and Tribes authorized to adopt water 
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quality standards under the Clean Water Act (CWA), to protect aquatic life from 

toxic effects of selenium.”  2016 EPA Guideline, p. vii.  

6. The 2016 EPA Guideline noted that “site-specific water column 

criterion element values may be necessary at aquatic sites with high selenium 

bioaccumulation.”  2016 EPA Guideline, p. xiii (emphasis added).   

II.  FACTUAL BACKGROUND 

7. On October 9, 2020, the Board proposed setting a water quality 

standard of 0.8 micrograms per liter selenium for Lake Koocanusa, which is a 

lentic water system.1  19 Mont. Admin. Register, Not. 17-414 (Oct. 9, 2020); DEQ, 

Derivation of a Site-Specific Water Column Selenium Standard for Lake 

Koocanusa (September 2020) (the “Derivation Document”), p. 15 (“construction 

of the Libby Dam in 1972 converted the Kootenai (Kootenay) river from a lotic to 

a lentic system”).  The initial publication of ARM 17.30.632 did not indicate that 

the proposed rule was more stringent than the federal guideline nor did it provide 

the statutorily required written finding in accordance with Mont. Code Ann. § 75-

5-203.  Instead, the initial publication stated that the 2016 EPA Guideline 

“included a recommendation that states and tribes develop site-specific selenium 

standards, whenever possible.” 19 Mont. Admin. Register, Not. 17-414 (Oct. 9, 

 
1 The rulemaking at issue here was completed under the Board’s authority prior to the July 1, 
2021 effective date of Montana Senate Bill 233 from the 67th Legislature (2021).  Therefore, the 
rulemaking record for ARM 17.30.632 is the Board’s rulemaking record.  
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2020) (emphasis added).  That differs from the 2016 EPA Guideline, which states 

that “site-specific water column criterion element values may be necessary at 

aquatic sites with high selenium bioaccumulation.”  2016 EPA Guideline, p. xiii 

(emphasis added). 

8. In response to a comment raised about the “whenever possible” 

language in the initial publication, the Board offered no further explanation 

conforming the rule to the 2016 EPA Guideline.  24 Mont. Admin. Register, Not. 

17-414, Bd. Resp. to Cmt. No. 197.   

9. At the rulemaking public hearing on November 5, 2020 and during the 

written public comment period that ended on November 23, Teck and others 

submitted public comments stating that the proposed standard of 0.8 micrograms 

per liter of selenium for Lake Koocanusa was more stringent than the federal 

guideline of 1.5 micrograms per liter for lentic water; therefore, the written finding 

was required pursuant to Montana Code Annotated § 75-5-203, and such finding 

had not been and could not be made.  Ex. A (“Teck’s Comment Letter”), pp. 15-

16; see also written public comments submitted by Lincoln County 

Commissioners; Sen. Mike Cuffe and Rep. Steve Gunderson, state legislators 

representing Lincoln County; Mr. Donavan Truman, Kootenai Sand & Gravel, 

Inc.; Dr. Anne Fairbrother, Exponent; Mr. Mark Compton, American Exploration 

& Mining Association; Mr. Todd Butts, Mountain River Consulting; Mr. Alan 
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Prouty, J.R. Simplot Company; Ms. Tammy Johnson, Montana Mining 

Association; Ms. Peggy Trenk, Treasure State Resources Association; and Dr. Lisa 

Kirk, Environmin.   

10. In response, the Board asserted that it “is not required to make written 

findings required by 75-5-203(2), MCA” because the proposed standards “are no 

more stringent than currently recommended EPA 304(a) criteria because they 

correspond to federal standards or were developed using federally recommended 

site-specific procedures.”  24 Mont. Admin. Register, Not. 17-414, Bd. Resp. to 

Cmt. No. 200.  Therefore, the Board adopted the new water quality standard of 0.8 

micrograms per liter selenium in Lake Koocanusa without making the written 

finding required by Montana Code Annotated § 75-5-203.  Id.; ARM 

17.30.632(7)(a).   

11. On December 28, 2020, the rule, including the rulemaking record and 

other documents, was submitted to the EPA for approval or disapproval pursuant to 

the federal Clean Water Act. 

12. In its rationale for approval of the rule, EPA noted that the new rule 

sets a water quality standard for selenium in Lake Koocanusa of 0.8 microgram per 

liter which “is more stringent than the recommended water column criterion 

element for lentic aquatic system in EPA 2016 (1.5 µg/L).”  Ex. B (EPA Rationale 

(February 25, 2021)), p. 12 (pdf p. 15); n. 22 (emphasis added); see also p. 2 (pdf 
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p. 5), n. 6; p. 6 (pdf p. 9), n.11.  EPA’s conclusion makes clear that the Board erred 

when it promulgated the rule without the required written finding.  Therefore, the 

Board’s review of its prior action and its rulemaking record is appropriate under 

Montana Code Annotated § 75-5-203(4)(a), necessary, and imperative. 

13. For water quality standards set more stringent than the federal 

guideline, Montana Code Annotated § 75-5-203(2)(a) requires there to be evidence 

in the Board’s rulemaking record that the proposed standard protects public health 

or the environment.  For ARM 17.30.632, contrary evidence exists, in part because 

the new rule does not account for naturally occurring and background levels of 

selenium.  Ex. A, p. 15.  Additionally, the “fluctuating water elevations resulting 

from Libby Dam operations,” bank sloughing events along the reservoir which add 

selenium from soil to the lake, and tributary contributions of selenium were not 

appropriately considered.  Id., pp. 13, 14.   

14. Montana Code Annotated § 75-5-203(2)(b) requires there to be 

evidence in the rulemaking record that the proposed standard can mitigate harm to 

the public health or environment, but the Board’s rulemaking record for ARM 

17.30.632 is devoid of any evidence of an ability to mitigate any alleged harm.  Id., 

pp. 15-16.   

a. The six most recent years of data revealed selenium levels in 

Lake Koocanusa that are within the Montana state-wide selenium standard 
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of 5 micrograms per liter, the 2016 EPA Guideline of 1.5 micrograms per 

liter selenium, and the British Columbia Water Quality Guideline of 2.0 

micrograms per liter selenium.  Id., p. 9.  The Board acknowledged Lake 

Koocanusa’s compliance with the various selenium standards and that 

“[t]here have been no documented reproductive effects on fish in Lake 

Koocanusa.”  24 Mont. Admin. Register, Not. 17-414, Bd. Resp. to Cmt. 

No. 136; 143.   

b. Any conclusion about harm based on standards inapplicable in 

Montana during the Board’s rulemaking (e.g., the proposed rule itself, the 

2016 EPA Guideline which has not been adopted in Montana, or the British 

Columbia Water Quality Objective) does not provide a legal basis for 

finding harm in support of the rulemaking.  Ex. A, p. 10.   

c. Fish tissue criteria are an important part of the newly 

promulgated rule (see ARM 17.30.632(6)), but Montana does not have a 

vetted, approved, or written methodology for using fish tissue data to assess 

water quality pursuant to Title 75, Section 5, Part 7 of the Water Quality 

Act.  Thus, there is no water quality assessment completed pursuant to the 

Water Quality Act that shows harm based on fish tissue data.  

d. Even when considering fish tissue data in compliance with the 

new rule and the 2016 EPA Guideline, no harm caused by selenium is 
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revealed.  When considering fish tissue samples, both the new rule and the 

2016 EPA Guideline require use of an “average” or a “composite sample” of 

“a minimum number of five individuals from the same species”.  Ex. A, 

pp. 9-10; ARM 17.30.632(6).  Instead of considering average or composite 

samples, the Board focused on three individual egg/ovary samples for 

redside shiner and one for peamouth chub.  24 Mont. Admin. Register, Not. 

17-414, Bd. Resp. to Cmt. No. 146; Derivation Document, p. 25.  

Additionally, for egg/ovary fish tissue samples, the “only appropriate time to 

collect egg-ovary tissue from suitable species is when the female is gravid in 

the pre-spawn stage, just before mating and spawning.”  USGS Open File 

Report 2020-1098, Table 2, p. 23.  If unripe tissue is used, the results “will 

not be representative for monitoring and assessment.”  Id.  The Board 

acknowledged egg/ovary fish tissue sampling issues, specifically that “it has 

been a challenge to collect eggs from gravid females” but did not explain its 

reliance on unripe ovary data.  24 Mont. Admin. Register, Not. 17-414, Bd. 

Resp. to Cmt. No. 141; 143.  Even so, individual egg/ovary samples 

collected for the most sensitive species in Lake Koocanusa (Cutthroat trout) 

remain below the EPA criteria.  Id.  Thus, no credible evidence of harm 

based on fish tissue samples has been presented in the Board’s rulemaking 

record. 
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e. The Board did not respond to comments with any proof of 

harm, but rather a statement that “detrimental impacts may have already 

begun.”  24 Mont. Admin. Register, Not. 17-414, Bd. Resp. to Cmt. No. 136 

(emphasis added).  However, no fish tissue samples exceeded the 2016 EPA 

Guideline’s muscle criterion and “of the four whole body samples collected 

on the Montana portion of the reservoir, all were below [the 2016 EPA 

Guideline’s whole body criterion].”  24 Mont. Admin. Register, Not. 17-

414, Bd. Resp. to Cmt. No. 146; Derivation Document, p. 25.   

f. The 2012 assessment of Lake Koocanusa as “threatened” was 

premised on projections that have proven wrong over time, further dispelling 

allegations of harm.  Ex. A, p. 9; see also public comment letter from Rep. 

Steve Gunderson.   

g. Board Members noted that there are no alleged sources of 

selenium within the state’s regulatory jurisdiction; thus, even if harm is 

occurring (which it is not) the standard cannot be used by Montana to 

mitigate any alleged harm.  Id., pp. 11-13, 16; Ex. C (12/11/20 Bd. Trans.), 

107:25-108:2; 108:16-17; 128:9-13. 

15. Montana Code Annotated § 75-5-203(2)(b) requires there to be 

evidence in the rulemaking record that the proposed standard “is achievable under 
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current technology.”  No such evidence exists in the rulemaking record.  Ex. A, 

p. 16.   

a. The Board stated that “[a]chievability will depend on the degree 

of work undertaken in Canada to control the elevated selenium loads coming 

out of the Elk River.”  24 Mont. Admin. Register, Not. 17-414, Bd. Resp. to 

Cmt. No. 78.  However, as noted above, Board Members recognized the 

inability of Montana to regulate work in Canada.   

b. Naturally occurring selenium levels in Lake Koocanusa, as well 

as selenium contributions from other tributaries and other sources were not 

considered; therefore, the standard might never be achievable.  In response 

to comments about tributary and background selenium contributions, the 

Board contradicted itself, stating that “all available data suggest that 

[tributary] contributions are lower than the proposed standards,” but also 

admitting that the tributary sampling had limited sensitivity and could not 

accurately report selenium levels lower than 0.9 micrograms per liter.  

24 Mont. Admin. Register, Not. 17-414, Bd. Resp. to Cmt. No. 129; 134; 

132; 131.  Because that reporting level of 0.9 micrograms per liter is greater 

than the new standard of 0.8 micrograms per liter, there is no assurance that 

the tributaries do not contribute selenium at levels near, at, or even slightly 

higher than the new standard.  The Board referenced DEQ’s 2016 tributary 
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data, which indicates that the Montana tributaries contributing to Lake 

Koocanusa contain between 0.04 and 1.1 micrograms per liter selenium.  

c. Selenium contributions and impacts from operation of the 

Libby Dam, including bank sloughing within the reservoir, were not 

considered; therefore, the standard might never be achievable.  Despite the 

significant water flow regimes caused by operation of Libby Dam and 

comments emphasizing the variable and drastic flows, the Board did not 

consider how the operation of Libby Dam affects water-column selenium 

levels in Lake Koocanusa.  24 Mont. Admin. Register, Not. 17-414, Bd. 

Resp. to Cmt. No. 152-155; Derivation Document, p. 15; see also written 

comments from Sen. Mike Cuffe).  Nor did the Board consider how bank-

sloughing along the shores of Lake Koocanusa affects sediment and water-

column selenium levels in Lake Koocanusa, despite evidence collected by 

DEQ indicating the presence of selenium in soils along the banks and 

shoreline of the lake.  Ex. A, pp. 13, 15 (referencing 2013 DEQ analysis and 

information that Libby Dam drawdowns average 111 feet and significantly 

impact aquatic life). 

16. Montana Code Annotated § 75-5-203(3) requires there to be 

“information from the hearing record regarding the costs to the regulated 

community” yet no such information was provided for public review and 
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comment.  Ex. A, p. 16.  Instead, the Board asserted that “existing or proposed 

permitting or development activities within the State of Montana, are irrelevant to 

the development of the criteria.”  24 Mont. Admin. Register, Not. 17-414, Bd. 

Resp. to Cmt. No. 96 (emphasis added).  An analysis of impacts to small 

businesses was provided within the Board’s December 11, 2020 meeting materials, 

upon which the public was provided limited opportunity to review and comment.  

The Board assumed, without any supporting analysis, that construction activities 

would be able to meet the standard using existing best management practices.  

24 Mont. Admin. Register, Not. 17-414, Bd. Resp. to Cmt. No. 51. 

17. Montana Code Annotated § 75-5-203(3) requires the Board to 

reference “pertinent, ascertainable, and peer-reviewed scientific studies.”  Many 

technical issues with the rule remain unresolved, including, notably, the fact that 

although the generic model provided by the U. S. Geological Survey was peer-

reviewed, the new rule’s technical support and derivation documents, including the 

model as it was applied to Lake Koocanusa, have not been peer-reviewed.  Ex. A, 

pp. 6-8, 14-15.           

III.  PARTIES 

18. The Board is a quasi-judicial board consisting of seven members 

appointed by the Governor, attached to DEQ for administrative purposes.  Mont. 

Code Ann. § 2-15-3502.  The Board, pursuant to its statutory authority, 
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promulgated the rules at issue in this litigation.  24 Mont. Admin. Register, Not. 

17-414; Mont. Code Ann. §§ 75-5-301; 75-5-310. 

19. Pursuant to Montana Code Annotated § 75-5-203(4)(a), the Board has 

authority to determine whether the rule at issue in this petition “is more stringent 

than comparable federal regulations or guidelines.”  If the Board declares that the 

rule is more stringent than the federal guidelines, the rule must be revised to 

conform to the federal regulations or guidelines, or written findings must be made 

based on the Board’s rulemaking record “within a reasonable period of time, not to 

exceed 8 months after receiving the petition.”  Mont. Code Ann. § 75-5-203(4)(a). 

20. Teck is a Canadian company conducting coal mining operations in the 

Elk Valley area in British Columbia.  Teck’s Elk Valley operations are subject to 

regulation by British Columbia pursuant to, among other laws, Ministerial Order 

No. M113, the 2014 Elk Valley Water Quality Plan, and Permit 107517 issued to 

Teck by the B.C. Ministry of Environment under the B.C. Environmental 

Management Act.  The enforceable requirements of Permit 107517 include 

selenium water quality compliance limits and site performance objectives for 

Teck’s discharges that eventually enter the Elk River, which is a tributary to Lake 

Koocanusa.   

21. Teck participated in collaborative efforts, initiated by Teck’s 

Canadian regulators, to consider whether British Columbia’s Water Quality 
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Objective of 2.0 micrograms per liter is protective of Lake Koocanusa.  Some of 

the information and data used, developed and considered in that truncated process, 

including information and data provided by Teck, is referenced and relied upon in 

the technical support documents that serve as the basis for the new rule, ARM 

17.30.632. 

22. Teck participated in the rulemaking for ARM 17.30.632 by attending 

public meetings, submitting formal written comments and delivering oral 

comments at public meetings, including the November 5, 2021 public hearing.  

23. The new rule, ARM 17.30.632, was designed to, has been used to, and 

does target Teck.  Ex. A., pp. 12-13; Ex. D, pp. 1-3 (DEQ Letter to IJC alleging 

“transboundary pollution” stemming from “Elk River valley mining operations” 

and requesting action); Ex. C, 109:4-14 (DEQ explaining the purpose of the rule is 

to “pressure” British Columbia so that an aligned (Montana) standard may be 

enforced against Teck); 24 Mont. Admin. Register, Not. 17-414, Bd. Resp. to Cmt. 

No. 30 (Board acknowledging and not disputing comment that “Teck is affected by 

the standard”).  The process by which Teck is regulated pursuant to Canadian and 

provincial requirements was erroneously portrayed, wrongly used, and/or 

misinterpreted.  Teck’s information and data provided through the truncated 

collaborative process to review protection of Lake Koocanusa were also 

erroneously portrayed, wrongly used, and/or misinterpreted.  Therefore, Teck is a 
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“person affected by” the standard who may petition the Board to review the rule.  

Mont. Code Ann. § 75-5-203(4)(a). 

24. As required pursuant to Admin. R. Mont. 1.3.227(2)(h), Teck is aware 

that other public comments raised the same or similar concern (see Supra ¶ 2) 

regarding the new rule’s stringency, which exceeds the 2016 EPA Guideline and 

triggers the requirements of Mont. Code Ann. § 75-5-203.    

IV.  RELIEF REQUESTED 

THEREFORE, Teck respectfully requests that the Board: 

1. Declare that ARM 17.30.632 is more stringent than the federal 

guideline for selenium in lentic water; therefore, the provisions of Montana Code 

Annotated § 75-5-203 apply. 

2. Find that neither the initial nor subsequent publication of ARM 

17.30.632 provided the requisite notice to the public that the water quality standard 

proposed for selenium in Lake Koocanusa was more stringent than the federal 

guideline. 

3. Find that neither the initial nor subsequent publication of ARM 

17.30.632 provided the requisite written finding, discussion of policy reasons, or 

analysis that supports the Board’s decision to promulgate ARM 17.30.632, as 

required by Montana Code Annotated § 75-5-203. 
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4. Find that the Board’s rulemaking record for ARM 17.30.632 does not 

support the written finding required by Montana Code Annotated §§ 75-5-203(2) 

and (3). 

5. Initiate and/or direct further proceedings consistent with Montana 

Code Annotated § 75-5-203(4) to revise ARM 17.30.632 so it conforms with the 

federal guideline for selenium in lentic water by replacing the current 0.8 

micrograms per liter water column standard for selenium in Lake Koocanusa with 

the federal guideline of 1.5 micrograms per liter selenium.     

DATED this 30th day of June, 2021. 

  
/s/ Victoria A. Marquis          
William W. Mercer 
Victoria A. Marquis 
Holland & Hart LLP 
401 North 31st Street 
Suite 1500 
P.O. Box 639 
Billings, Montana  59103-0639 
 
ATTORNEYS FOR TECK COAL LIMITED 
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CERTIFICATE OF MAILING 

I hereby certify that on this 30th day of June, 2021, I caused to be served a 
true and correct copy of the foregoing document and any attachments to all parties 
or their counsel of record as set forth below: 

Regan Sidner, Board Secretary (original) 
Board of Environmental Review 
1520 E. Sixth Avenue 
P.O. Box 200901 
Helena, MT  59620-0901 
Regan.Sidner@mt.gov 
BER@MT.GOV 

[   ] U.S. Mail 
[X] Overnight Mail 
[   ] Hand Delivery 
[   ] Facsimile 
[X] E-Mail 
 

Arlene Forney 
Assistant to William W. Mercer and Victoria A. 
Marquis 
aforney@hollandhart.com 

[   ] U.S. Mail 
 [X] E-Mail 
 

 
 

/s/ Victoria A. Marquis  
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     Board of Environmental Review Memo
TO: 

FROM: 

DATE: 

SUBJECT: 

Katherine Orr, Board Attorney 
Board of Environmental Review 

Regan Sidner, Board Secretary 
P.O. Box 200901 
Helena, MT 59620-0901 

July 6, 2021 

Board of Environmental Review Case No. BER 2021-05 WQ 

BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
 

OF THE STATE OF MONTANA 

IN THE MATTER OF: THE NOTICE OF 
APPEAL AND REQUEST FOR HEARING BY 
WESTMORELAND AND ROSEBUD MINING LLC 
REGARDING ISSUANCE OF MPDES PERMIT 
NO. MT0023965

Case No. BER 2021-05 WQ 

On July 8, 2021, the BER received the attached request for hearing via mail. Please serve copies 
of pleadings and correspondence on me and on the following DEQ representatives in this case. 

Kirsten Bowers 
Legal Counsel 
Department of Environmental Quality 
P.O. Box 200901 
Helena, MT  59620-0901 
kbowers@mt.gov 

 Attachments 
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John C. Martin 
Holland & Hart LLP 
901 K Street NW, Suite 850 
Washington, DC 20001 
Telephone: (202) 654-6915 
E-mail: jcmartin@hollandhart.com 
 
Victoria A. Marquis 
Holland & Hart LLP 
401 North 31st Street, Suite 1500 
P.O. Box 639 
Billings, Montana 59103-0639 
Telephone: (406) 252-2166 
Email: vamarquis@hollandhart.com 
 
Sarah C. Bordelon  
Holland & Hart LLP 
5441 Kietzke Lane, Suite 200 
Reno, NV 89511 
Telephone: (775) 327-3011 
E-mail: SCBordelon@hollandhart.com 
ATTORNEYS FOR WESTMORELAND 
ROSEBUD MINING LLC 

 

 
BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 

OF THE STATE OF MONTANA 

 
IN THE MATTER OF: 
 
THE NOTICE OF APPEAL AND 
REQUEST FOR HEARING BY 
WESTMORELAND ROSEBUD 
MINING LLC REGARDING 
ISSUANCE OF MPDES PERMIT 
NO. MT0023965 
 

 
CAUSE NO. _______________ 
 
 
NOTICE OF APPEAL 
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Pursuant to Mont. Code Ann. § 75-5-403(2) and Admin R. Mont. 

17.30.1370(4), Westmoreland Rosebud Mining LLC (“Westmoreland”) appeals 

the issuance of, and requests a hearing before the Board of Environmental Review 

(“Board”) on Montana Pollutant Discharge Elimination System (“MPDES”) 

Permit No. MT0023965 (“Permit”) issued by the Montana Department of 

Environmental Quality (“DEQ”).  This appeal is limited to the electrical 

conductivity effluent limitation for discharges into Lee Coulee.  Westmoreland 

does not challenge other aspects of the Permit.  Pursuant to Admin. R. Mont. 

17.30.1379, Westmoreland understands that all other aspects of the Permit, which 

are severable from the electrical conductivity effluent limitation challenged here, 

will become effective on August 1, 2021.  The Board has authority to hear 

contested case appeals of DEQ’s MPDES permitting decisions, such that the Board 

may affirm, modify, or reverse DEQ’s permitting action.   

In Westmoreland’s view, the record does not support DEQ’s decision to 

impose the Permit’s limitation on electrical conductivity.  Westmoreland submits 

this notice of appeal, in part, as a protective measure to preserve its ability to 

negotiate resolution of its disagreement over this particular effluent limitation.     
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DATED this 7th day of July, 2021. 

 /s/ Victoria A. Marquis  
Victoria A. Marquis 
Holland & Hart LLP 
401 North 31st Street 
Suite 1500 
P.O. Box 639 
Billings, Montana 59103-0639 

ATTORNEYS FOR WESTMORELAND 
ROSEBUD MINING LLC 
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CERTIFICATE OF MAILING 

I hereby certify that on this 7th day of July, 2021, I caused to be served a 
true and correct copy of the foregoing document and any attachments to all parties 
or their counsel of record as set forth below: 

Regan Sidner, Board Secretary (original) 
Board of Environmental Review 
1520 E. Sixth Avenue 
P.O. Box 200901 
Helena, MT  59620-0901 
Regan.Sidner@mt.gov 
BER@MT.GOV 

[   ] U.S. Mail 
[X] Overnight Mail 
[   ] Hand Delivery 
[   ] Facsimile 
[X] E-Mail 
 

Kirsten H. Bowers 
Montana Department of 
Environmental Quality 
1520 East Sixth Avenue 
P.O. Box 200901 
Helena, Montana 59601-0901 
kbowers@mt.gov 

[X] U.S. Mail 
[   ] Overnight Mail 
[   ] Hand Delivery 
[   ] Facsimile 
[X] E-Mail 
 

Arlene Forney 
Legal assistant to William W. Mercer and Victoria A. 
Marquis 
aforney@hollandhart.com 

[   ] U.S. Mail 
[X] E-Mail 
 

 
 

/s/ Victoria A. Marquis    
17002399_v2 
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     Board of Environmental Review Memo
TO: 

FROM: 

DATE: 

SUBJECT: 

Katherine Orr, Hearing Examiner 
Board of Environmental Review 

Regan Sidner, Board Secretary 
P.O. Box 200901 
Helena, MT 59620-0901 

July 29, 2021

Board of Environmental Review Case No. BER 2021-06 SWP 

BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
 

OF THE STATE OF MONTANA 

IN THE MATTER OF: NOTICE OF APPEAL 
AND REQUEST FOR HEARING BY OREO’S 
REFINING REGARDING SOLID WASTE 
LICENSE EXPIRATION (LICENSE #574)

Case No. BER 2021-06 SWP 

On July 29, 2021, the BER received the attached request for hearing via email. Please serve 
copies of pleadings and correspondence on me and on the following DEQ representatives in this 
case. 

Angela Colamaria 
Chief Legal Counsel 
Department of Environmental Quality 
P.O. Box 200901 
Helena, MT  59620-0901 
Angela.Colamaria@mt.gov 

Attachments 
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Sidner, Regan

From: Shelly Mitchell <oreosrefining@gmail.com>
Sent: Thursday, July 29, 2021 3:01 PM
To: Sidner, Regan
Subject: [EXTERNAL] Hearing Request
Attachments: Letter from DEQ.JPG

Good afternoon, 

I am writing to request a hearing with the Board of Environmental Review on the grounds that two individuals 
within the DEQ acted against me as a business owner.  

I was granted permission by Missoula County and the DEQ to operate a mobile business and I have done so 
for almost three years. At the end of October of 2018 I was granted permission to have my e-waste recycling 
business become mobile. Meaning, I can dismantle e-waste in a trailer at various locations. Operating a mobile 
business has saved me money because I do not have to pay for a commercial space and allows me to service 
a greater demographic of clients.  

On July 16th 2021, I received a letter from the DEQ revoking my recycling license due to an address 
discrepancy. Prior to July 16, I had received no warning  or notification before having my recycling license 
revoked. Upon receiving the letter I called Andrea Staley because she had sent the letter. I reached out to Rick 
Thompson to identify steps to remedy this situation on July 21st and then again July 23rd 2021. I received no 
response. Because Rick Thompson and Dusti Johnson have refused to communicate with me I believe this 
action was taken with malice and intent to destroy a sustainable business. I offered alternatives, which they 
have ignored and when I have tried to reach out to fix this issue, they have been unwilling to communicate with 
me. No one informed me that I had a right to request a hearing in front of the Board of Environmental Review, 
again my rights are being withheld. 

Since Montana Law Annotated gives the DEQ permission to modify a recycling license I believed I was in 
compliance since the DEQ granted me permission to make my business mobile. Now I am trying to remedy 
this situation and receiving zero communication From Dusti and Rick. My business contributes value to the 
community it serves. Individuals are able to conveniently and safely recycle electronics which would otherwise 
end up in the landfill. My business poses no danger to public health or safety and causes no adverse 
environmental effects. So to have this harsh action taken seems completely unreasonable. Losing my business 
will put me into severe financial hardship. Due to the lack of response from the DEQ I am struggling to make 
timely payments on my vehicle which is an integral part of my business. 

To summarize what will be in the documentation: 

 I was approved to be mobile at the end of October 2018.
 One year ago( 2020) Dusti contacted me for an inspection but never did one.
 Two years later (2021)the DEQ decides there is a problem and they do not share that with me.
 July of this year (2021) I got a letter terminating my license.
 Rick Thompson and Dusti Johnson have not communicated or shown any signs of good faith to fix this

issue.

Sincerely, 

Shelly 
Oreo's Refining 
July 29, 2021 
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