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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
OF THE STATE OF MONTANA 

IN THE MATTER OF: 
APPEAL DOCKET NO. SW-16-01,
VANAK TRANSPORTATION - 
TORONTO, ONTARIO

CASE NO. BER 2017-01 SW

FINDINGS OF FACT, CONCLUSIONS OF LAW AND PROPOSED ORDER 

INTRODUCTION

 On December 12, 2016, Vanak Transportation submitted a request for 

hearing before the Montana Board of Environmental Review.  Two prehearing 

orders were entered and Vanak has not complied with either Order.  The Montana 

Department of Environmental Quality (DEQ) filed A Motion to Dismiss.  Vanak did 

not respond.  A Show Cause Order was entered and Vanak did not respond. 

FINDINGS OF FACT

1. On December 12, 2016, Vanak Transportation (Vanak) submitted a 

letter requesting a hearing based on an alleged violation of the Montana Solid Waste 

Management Act. 

2. Vanak did not provide a basis for requesting a hearing. 

3. Vanak’s letter stated “[w]e will advise your office if we retain counsel 

to act on our behalf regarding this hearing.” 

4. The Board of Environmental Review assigned this matter to a Hearing 

Examiner. 

5. On February 2, 2017, a First Prehearing Order was issued.  The Parties 

were ordered to “propose to the undersigned a schedule upon which they agree by 

February 28, 2017.” 

6. On February 2, 2017, a Second Prehearing Order was issued.  This 

Order provided, “Vanak Transportation will provide notice, on or before  



 1 

 2 

 3 

 4 

 5 

 6 

 7 

 8 

 9 

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

FINDINGS OF FACT, CONCLUSIONS OF LAW AND PROPOSED ORDER
PAGE 2

February 28, 2017, whether it has secured legal counsel in this proceeding.  Failure 

to do so will result in dismissal of the contested case proceedings.” 

7. No proposed scheduling order was filed by February 28.  To-date no 

proposed scheduling order has been filed. 

8. Vanak has not appeared through counsel. 

9. On March 7, 2017, DEQ filed a Notice and Motion to Dismiss. 

10. DEQ stated that it contacted Vanak to request Vanak locate local 

counsel by no later than February 21, 2017.  DEQ stated it spoke with Vanak’s 

Operations Manager regarding Vanak obtaining local counsel.  DEQ represented it 

subsequently attempted to contact Vanak again regarding local counsel.   

11. DEQ explained the March 7 Notice was intended to notify the Board 

why the parties had not provided a proposed scheduling order. 

12. DEQ moved to dismiss Vanak’s appeal “pursuant to the Examiner’s 

Second Prehearing Order and the Board’s inherent authority to manage the practice 

of law before it. 

13. Vanak did not respond to DEQ’s Notice and Motion to Dismiss. 

14. On April 4, 2017, an Order to Show cause was issued and served on 

the parties.  Vanak was ordered to show cause “(1) why DEQ’s Motion to Dismiss 

should not be deemed well-taken; (2) why this matter should not be dismissed 

pursuant to M.R.Civ.P. 16; (3) why this matter should not be dismissed pursuant to 

M.R.Civ.P. 41(b); (4) why Vanak should not be defaulted and (5) why this matter 

should not be dismissed for Vanak’s failure to obtain legal counsel.” 

15. Vanak was given until April 14, 2017 to file a response.  Vanak did 

not respond. 

CONCLUSIONS OF LAW

1. This matter is governed by the Montana Administrative Procedure 

Act, Contested Cases, Mont. Code Ann. Tit. 2, Ch. 4, pt. 6, and Mont. Admin. R. 
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17.4.101, by which the Board of Environmental Review (Board) has adopted the 

Attorney General’s Model Rules for contested cases, Mont. Admin. R. 1.3.211 

through 1.3.225, and by Mont. Code Ann. Tit. 75, Ch. 5, pts. 6. 

2. “The Montana Rules of Civil Procedure do not apply to administrative 

hearings.” Citizens Awareness Network v. Mont. Bd. of Envt’l. Review, 2010 MT 

10, ¶ 20, 355 Mont. 60, 61, 227 P.3d 583, 588.  However, “they may still serve as 

guidance for the agency and the parties.”  Id.

3. Pursuant to the Montana Administrative Procedure Act (“MAPA”), 

“[i]n a contested case, all parties must be afforded an opportunity for hearing after 

reasonable notice.”  Mont. Code Ann. § 2-4-601(1).

4. Vanak received notice of the dates contained in the First and Second 

Prehearing Orders, DEQ’s Motion to Dismiss, and the Show Cause Order.  Vanak 

had reasonable notice and opportunity to be heard. 

A. DEQ’s Motion to Dismiss Is Well Taken.

5. Montana Uniform District Court Rule 2(b), “Failure to File Briefs,” 

provides:

Failure to file briefs may subject the motion to summary ruling. The 
moving party’s failure to file a brief shall be deemed an admission 
that the motion is without merit. Failure to file an answer brief by 
the opposing party within the time allowed shall be deemed an 
admission that the motion is well taken.

(emphasis added.) 

6. When a motion is deemed “well-taken” pursuant to Uniform District 

Court Rule 2(b), the Montana Supreme Court “will not hold a district court in error 

for failing to address an issue that the parties did not raise.”  McDunn v. Arnold,

2013 MT 138, ¶ 14, 370 Mont. 270, 303 P.3d 1279. 

7. Pursuant to Uniform District Court Rule 2(b), Vanak’s failure to 

Respond to DEQ’s Motion to Dismiss constitutes an admission DEQ’s Motion is 

well-taken.
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8. Vanak has not raised any arguments in response to DEQ and the 

Board of Environmental Review cannot be held in error for failure to address issues 

Vanak did not raise. 

9. DEQ’s Motion to Dismiss is deemed well taken. 

10. This matter is dismissed, with prejudice. 

B. This Matter is Dismissed for Failure to Comply with the Scheduling 
Order.

11. A hearing examiner may set motion and briefing schedules, provide 

for the taking of discovery, and generally “regulate the course of hearings.”  Mont. 

Code Ann. § 2-4-611; Mont. Admin R. 1.3.218. 

12. “The purpose of a scheduling order is to instruct the parties to 

complete certain pretrial activities such as discovery and filing pretrial motions by a 

specific date.  This scheduling order allows the district court to better control trial 

proceedings by resolving many issues during the pretrial phase of the case.”  

Stevenson v. Felco Indus., 2009 MT 299, ¶ 32, 352 Mont. 303, 216 P.3d 763. 

13. M.R.Civ.P. 16 provides guidance that a hearing examiner may impose 

“just orders” if a party or attorney fails to obey a scheduling order or other pretrial 

order.  M.R.Civ.P. 16(f)(1)(C); see also Kingsbury Ditch Co. v. Dep’t of Nat. Res. & 

Conservation, 223 Mont. 379, 381, 725 P.2d 1209, 1210 (1986) (considering, 

without deciding, hearing officer’s decision to not employ sanctions for discovery 

abuse).  A “just order” may include the sanction of dismissal of an action in whole 

or in part. McKenzie v. Scheeler, 285 Mont. 500, 511, 949 P.2d 1168, 1174 (1997). 

14. “Rule 16(f), M.R.Civ.P., which provides that a district court may 

impose sanctions for failure to obey a scheduling order, does not require that a party 

be given notice of failure to comply or that sanctions could be imposed.”  Id.

15. Vanak was required to comply with two initial scheduling deadlines: 

(1) prepare a joint proposed scheduling order, and (2) obtain legal counsel. 
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16. Vanak’s non-compliance with these deadlines has prevented these 

proceedings from moving forward, interfered with the undersigned’s ability to 

regulate the course of these proceedings, made DEQ unable to complete pre-trial 

activities in a timely and economical fashion and has resulted in an inability to 

resolve issues during the pretrial phase of the case. 

17. Vanak had notice of the First and Second Prehearing Orders, notice of 

DEQ’s Notice and Motion to Dismiss, and notice of the Show Cause Order.  Vanak 

was made aware on multiple occasions that its non-compliance and non-

participation might result in dismissal.  Vanak had multiple opportunities to be 

heard but did not respond. 

18. Vanak’s non-compliance merits dismissal with prejudice. 

C. This Matter is Dismissed Based on Vanak’s Failure to Comply with 
Orders.

19. Montana R.Civ.P. 41(b) provides, “[i]f the plaintiff fails to prosecute 

or to comply with these rules or a court order, a defendant may move to dismiss the 

action or any claim against it.” 

20. Montana’s Rule 41(b) was amended in 2010 to “conform to the recent 

changes in the Federal Rules.”  M.R.Civ.P. 41, Committee Notes. 

21. Rule 41(b) has “long been interpreted to permit courts to dismiss 

actions sua sponte for a plaintiff’s failure to prosecute or comply with the rules of 

civil procedure or court’s orders.” Hells Canyon Pres. Council v. United States 

Forest Serv., 403 F.3d 683, 689 (9th Cir. 2005) (quoting Olsen v. Mapes, 333 F.3d 

1199, 1204 n.3 (10th Cir. 2003)). 

22. In several opinions the Montana Supreme Court has stated that a 

corporation must be represented in court by an attorney.  E.g., Audit Servs., Inc. v. 

Frontier-West, Inc., (1992), 252 Mont. 142, 148, 827 P.2d 1242, 1246; Continental

Realty, Inc. v. Gerry, (1991), 251 Mont. 150, 152, 822 P.2d 1083, 1084. 
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23. State Bar of Montana Ethics Opinion No. 000008 opined that a 

hearing examiner in a contested case under the MAPA “may not ethically permit a 

corporation to represent itself pro se through an unlicensed individual.” 

24. Where an attorney moved to preclude a nonlawyer from representing a 

corporation in a proceeding before a hearing examiner, and the hearing examiner 

granted the motion, the Court ruled that both the hearing examiner and lawyer had 

immunity from suit.  Steele v. McGregor, 1998 MT 85, ¶ 31, 288 Mont. 238, 956 

P.2d 1364.  The Court stated that the lawyer who made the motion was “an officer 

of the court who merely discharged his duty under the Montana Rules of 

Professional Conduct . . . .”  Id., ¶ 27.  The Court cited M.R. Prof’l Conduct 5.5(b), 

which prohibits an attorney to “assist a person who is not a member of the bar in the 

performance of activity that constitutes the unauthorized practice of law.”  Id., ¶ 29. 

The Court stated that the attorney “was required by Rule 5.5(b) to refrain from 

assisting [the nonlawyer] in what [the attorney] perceived to be the unauthorized 

practice of law.”  Id., at ¶ 30. 

25. Vanak Transportation is a corporation, must be represented by legal 

counsel, and was ordered to obtain legal counsel. 

26. Montana analyzes four factors to determine whether a tribunal, in its 

discretion, may dismiss pursuant to 41(b):  

(1) the plaintiff’s diligence in prosecuting his claims;  
(2) the prejudice to the defense caused by the plaintiff’s delay;  
(3) the availability of alternate sanctions; and  
(4) the existence of a warning to plaintiff that his case is in danger of 
dismissal.  

Watson v. West, 2009 MT 342, ¶ 25, 353 Mont. 120, 218 P.3d 1227.

27. The Board of Environmental Review is in the best position to 

“consider the circumstances of each case and decide questions of good faith in 

situations that may warrant sanctions.”  Id. ¶ 31. 
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28. Vanak has not exercised diligence in this case.  Vanak requested a 

hearing before the Board of Environmental Review but did not provide a basis for 

the appeal.  Vanak did not comply with the First Prehearing Order or Second 

Prehearing Order.  Vanak did not respond to DEQ’s motion to dismiss.  Vanak did 

not respond to the Show Cause Order.  Vanak’s objective conduct establishes it has 

not been diligent. 

29. Vanak’s lack of diligence has resulted in prejudice to DEQ.  Waste of 

time and delay constitute sufficient prejudice when they arise from another party’s 

lack of diligence and disregard for a tribunal’s orders.  Watson, ¶ 28.   

30. The undersigned has considered whether to impose something other 

than involuntary dismissal.  See M.R.Civ.P. 37(b)(2)(A)(i)-(iv).  Given that Vanak 

has been unresponsive to multiple orders, prevented the issuance of a scheduling 

order, has not responded to DEQ’s Motion to Dismiss, ignored the Show Cause 

Order and has not demonstrated objective inclination to participate in these 

proceedings, anything less than dismissal would unnecessarily prolong these 

proceedings, frustrate judicial economy and be a waste of time. 

31. Vanak received three warnings that its case was in danger of 

dismissal.  First, Vanak was told that if it did not obtain legal counsel it faced 

dismissal.  Second, Vanak received DEQ’s Motion to Dismiss.  Third, the Show 

Cause Order warned Vanak this proceeding might be dismissed on multiple 

grounds, including Rule 41(b).

32. Based on the foregoing, Vanak’s appeal is dismissed with prejudice. 

D. Default Is Entered Against Vanak.

33. The Attorney General’s Model Rule 10(1) (Mont. Admin. R. 

1.3.214(1)) states: 

If a party does not appear to contest an intended agency action, the agency 
may enter a default order.  If a default is entered, the order must contain 
findings of fact and conclusions of law.   
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34. As set forth in the Findings of Fact, Vanak was afforded opportunity 

for hearing in this case.  Vanak had notice of the dates by which it was supposed to 

propose a scheduling order and obtain counsel.  Vanak had notice of the pending 

Motion to Dismiss.  Vanak had notice of the Show Cause Order.  Vanak did not 

comply with its obligations, did not brief this matter and did not respond to the 

Show Cause Order.  Vanak has not appeared to contest the intended agency action 

by DEQ.  Vanak will be defaulted. 

35. The formal requirements for entering a final order of default are 

satisfied as this order is in writing and contains findings of fact and conclusions of 

law, pursuant to Mont. Code Ann. §§ 2-4-603(1)(a) and 2-4-623(1)(a), and Mont. 

Admin. R. 1.3.214(1) (Model Rule 10). 

PROPOSED ORDER

 It is hereby ORDERED: 

1. DEQ’s Motion to Dismiss is well taken and this matter is dismissed, 

with prejudice. 

2. Pursuant to M.R.Civ.P. 16(f), Vanak’s appeal is dismissed, with 

prejudice.

3. Pursuant to M.R.Civ.P. 41(b), Vanak’s appeal is dismissed, with 

prejudice.

4. Default is entered against Vanak and this appeal is dismissed, with 

prejudice.

 DATED this 21st day of April 2017. 

/s/ Andres Haladay    
ANDRES HALADAY 
Hearing Examiner 
Agency Legal Services Bureau 
1712 Ninth Avenue 
P.O. Box 201440 
Helena, MT 59620-1440 
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CERTIFICATE OF SERVICE

I hereby certify that I caused a true and accurate copy of the foregoing 

Findings of Fact, Conclusions of Law and Proposed Order to be emailed to: 

Joyce Wittenberg 
Secretary, Board of Environmental Review 
Department of Environmental Quality 
1520 East Sixth Avenue 
P.O. Box 200901 
Helena, MT 59620-0901 
Jwittenberg@mt.gov 

Brad Jones 
Legal Counsel 
Department of Environmental Quality 
P.O. Box 200901 
Helena, MT 59620-0901 
Bjones4@mt.gov 

John Arrigo 
Enforcement Division 
Division Administrator 
1520 E. 6th Ave 
Helena, MT 59601 
Jarrigo!mt.gov 

Harvey Dennis 
Vanak Transportation 
Operations Manager 
100 Bass Pro Mills Drive, Unit 43 
Vaughan, ON L4K 5X1 
Vanaktransportation@gmail.com 

DATED: 4/21/2017     /s/ Andres Haladay    
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
OF THE STATE OF MONTANA 

IN THE MATTER OF: 
APPEAL DOCKET NO. SW-16-01,
VANAK TRANSPORTATION - 
TORONTO, ONTARIO

CASE NO. BER 2017-01 SW

ORDER ON EXCEPTIONS 

 The undersigned has issued Findings of Fact, Conclusions of Law and a 

Proposed Order (proposed order).  The Proposed Order has been served on the 

parties.  Mont. Code Ann. § 2-4-621 affords “each party adversely affected to file 

exceptions and present briefs and oral argument to the officials who are to render 

the decision.” See Mont. Admin R. 1.3.223(1).   

 Mont. Code Ann. § 2-4-621(3) provides: 

The agency may adopt the proposal for decision as the agency’s final 
order. The agency in its final order may reject or modify the 
conclusions of law and interpretation of administrative rules in the 
proposal for decision but may not reject or modify the findings of 
fact unless the agency first determines from a review of the complete 
record and states with particularity in the order that the findings of 
fact were not based upon competent substantial evidence or that the 
proceedings on which the findings were based did not comply with 
essential requirements of law. The agency may accept or reduce the 
recommended penalty in a proposal for decision but may not increase 
it without a review of the complete record.  

It is ORDERED: 

 1. Any outstanding scheduling dates in this matter are Vacated.

 2. Any party adversely affected by the Proposed Order will have until 

May 5, 2017 to file exceptions to the proposed order.  If no party files exceptions 

this matter will be deemed submitted. 

 3. The parties will have until May 19, 2017 to file response briefs.  If no 

party files a response brief, this matter will be submitted. 

 4. The parties will have until May 26, 2017 to file reply briefs. 
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 5. Once this matter is submitted, it will be placed on the next-available 

Agenda of the Board of Environmental Review for final agency action.  The Parties 

may request an alternative meeting date by stipulation. 

 DATED this 21st day of April 2017. 

/s/ Andres Haladay    
ANDRES HALADAY 
Hearing Examiner 
Agency Legal Services Bureau 
1712 Ninth Avenue 
P.O. Box 201440 
Helena, MT 59620-1440 

CERTIFICATE OF SERVICE

I hereby certify that I caused a true and accurate copy of the foregoing Order 

on Exceptions to be emailed to: 

Joyce Wittenberg 
Secretary, Board of Environmental Review 
Department of Environmental Quality 
1520 East Sixth Avenue 
P.O. Box 200901 
Helena, MT 59620-0901 
Jwittenberg@mt.gov 

Brad Jones 
Legal Counsel 
Department of Environmental Quality 
P.O. Box 200901 
Helena, MT 59620-0901 
Bjones4@mt.gov 

John Arrigo 
Enforcement Division 
Division Administrator 
1520 E. 6th Ave 
Helena, MT 59601 
Jarrigo@mt.gov 

Harvey Dennis 
Vanak Transportation 
Operations Manager 
100 Bass Pro Mills Drive, Unit 43 
Vaughan, ON L4K 5X1 
Vanaktransportation@gmail.com

DATED: 4/21/17     /s/ Andres Haladay   
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
OF THE STATE OF MONTANA 

IN THE MATTER OF: 
APPEAL DOCKET NO. SW-16-01,
VANAK TRANSPORTATION - 
TORONTO, ONTARIO

CASE NO. BER 2017-01 SW

NOTICE OF SUBMITTAL 

 No exceptions were received by May 5, 2017.  As a result, this matter is 

deemed submitted and will be placed on the agenda as an action item for the 

Montana Board of Environmental Review’s next meeting, June 2, 2017.

 DATED this 11th day of May 2017.

/s/ Andres Haladay    
ANDRES HALADAY 
Hearing Examiner 
Agency Legal Services Bureau 
1712 Ninth Avenue 
P.O. Box 201440 
Helena, MT 59620-1440 
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CERTIFICATE OF SERVICE

I hereby certify that I caused a true and accurate copy of the foregoing Notice 

on Submittal to be emailed to: 

Joyce Wittenberg 
Secretary, Board of Environmental Review 
Department of Environmental Quality 
1520 East Sixth Avenue 
P.O. Box 200901 
Helena, MT 59620-0901 
Jwittenberg@mt.gov 

Brad Jones 
Legal Counsel 
Department of Environmental Quality 
P.O. Box 200901 
Helena, MT 59620-0901 
Bjones4@mt.gov 

John Arrigo 
Enforcement Division 
Division Administrator 
1520 E. 6th Ave 
Helena, MT 59601 
Jarrigo@mt.gov 

Harvey Dennis 
Vanak Transportation 
Operations Manager 
100 Bass Pro Mills Drive, Unit 43 
Vaughan, ON L4K 5X1 
Vanaktransportation@gmail.com

DATED: 5/11/17     /s/ Andres Haladay   
















































