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The purpose of this memo is to assist BER when reviewing a hearing examiner’s 
proposed decision in a contested case proceeding.  As the Board’s February 9, 2018 
meeting is the first time most current members of BER will be called upon to conduct 
such a review, this memo is intended to serve as a reminder of the procedure to be 
employed by, and the options available to the Board.   
 
The record before the Board consists of a written record and an opportunity for the 
parties to make oral arguments to the Board.  While this memo is applicable to all 
proposed orders submitted to BER for review and decision, the Board’s materials on the 
action item for the Payne Logging matter1 at the upcoming meeting serve as a useful 
example of what is included for the Board’s consideration when a case is up for review.  
Pursuant to the contested cases provisions of the Montana Administrative Procedures Act 
(MAPA), Mont. Code Ann. § 2-4-601 et. seq., hearing examiner Andres Haladay issued 
Findings of Fact, Conclusions of Law and Proposed Order on Summary Judgment 
(Proposed Order) on September 8, 2017.  On October 2, 2017, Payne timely-filed 
Exceptions to the Proposed Order (Exceptions).  On October 16, 2017, DEQ filed a 
Response brief to those Exceptions (Response); Payne then filed a final Reply brief 
(Reply) in support of its Exceptions on October 24, 2017.  All four documents—the 
Proposed Order, Exceptions, Response, and Reply—are included the Board’s materials 
for the February 9 meeting.  The Payne Logging matter represents a typical case, but 
some matters may not include all of these documents.   
 
In addition to the written materials, at the meeting where BER will consider the proposed 
decision the parties can make oral arguments to the Board.  In the Payne Logging matter, 
time has been set aside during the Board’s meeting on February 9, 2018 for such 
                                              
1  In the Matter of Termination by DEQ of the Applications by Payne Logging, Inc. Requesting to Move 
Boundaries of the Payne Logging Facility in Libby, Lincoln County, Montana, BER 2015-08 JV. 
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arguments from Payne and DEQ.  This is the parties’ opportunity to make arguments to 
the Board, and the Board’s opportunity to ask questions of the parties. 
 
Based on the written record and the oral arguments before the Board, it must decide, by 
seconded motion, what to do with hearing examiner Haladay’s Proposed Order.  MAPA 
provides BER with the following options: 

The agency may adopt the proposal for decision as the agency's final order.  
The agency in its final order may reject or modify the conclusions of law and 
interpretation of administrative rules in the proposal for decision but may not 
reject or modify the findings of fact unless the agency first determines from a 
review of the complete record and states with particularity in the order that the 
findings of fact were not based upon competent substantial evidence or that the 
proceedings on which the findings were based did not comply with essential 
requirements of law.  The agency may accept or reduce the recommended 
penalty in a proposal for decision but may not increase it without a review of 
the complete record. 

Mont. Code Ann. § 2-4-621(3).  
 
In other words, BER has three options regarding what action to take upon review of a 
hearing examiner’s proposed order: 

(1) Accept the proposed order in its entirety and adopt it as the Board’s final 
order; 

(2) Accept the findings of fact in the proposed order, but modify the 
conclusions of law or interpretations of administrative rules; or 

(3) Reject the proposed order, review the entire record that was before the 
hearing examiner, find that the Proposed Order is not supported by 
substantial evidence, and modify the findings of fact and conclusions of 
law in the proposed order accordingly.  This could mean a modified order 
granting summary judgment, an order denying summary judgment and 
ordering a hearing, or some combination of the two.   

 
When choosing among these three options, the Board should keep certain legal standards 
in mind.  Regarding options (2) and (3), the agency may “correct a hearing examiner’s 
incorrect conclusions of law” in a final order, without having to review the entire factual 
record.  Mont. Dept. Transp. v. Mont. Dept. Labor and Indus., 2016 MT 282, ¶ 23 
(herein, MDOT); Mont. Code Ann. § 2-4-621(3).  However, the agency is more 
constrained with regard to modifying findings of fact.  The agency cannot discard a 
hearing examiner’s factual findings.  Mayer v. Bd. of Psychologists, 2014 MT 85, ¶¶ 7, 
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27-29.  “Under MAPA, an agency may reject a hearing officer’s findings of fact only if, 
upon review of the complete record, the agency first determines that the findings were 
not based upon competent substantial evidence.”  Blaine Cnty. v. Stricker, 2017 MT 80, 
¶ 25 ((internal quotations marks omitted; citing Moran v. Shotgun Willies, 270 Mont. 47, 
51, 889 P.2d 1185, 1187 (1995), Mont. Code Ann. § 2-4-621(3)).  “In reviewing findings 
of fact, the question is not whether there is evidence to support different findings, but 
whether competent substantial evidence supports the findings actually made.”  Mayer, 
¶ 27 (citing Knowles v. State ex rel. Lindeen, 2009 MT 415, ¶ 21 (emphasis supplied in 
Knowles)).   
 
In other words, “[w]hen an agency has utilized a hearing examiner rather than personally 
hearing and observing the evidence, the agency may not reject or modify the examiner’s 
findings of fact unless they are clearly erroneous.”  MDOT, ¶ 13.  “An agency abuses its 
discretion if it modifies the findings of a hearing officer without first determining that the 
findings were not supported by substantial evidence.”  Stricker, ¶ 25. “[A]n agency’s 
rejection or modification of a hearing officer’s findings cannot survive judicial review 
unless the court determines as a matter of law that the hearing examiner’s findings are not 
supported by substantial evidence.”  Id. (internal citations omitted).  With regard to 
whether substantial credible evidence supports the factual findings, Stricker explained: 

Substantial evidence is evidence that a reasonable mind might accept as 
adequate to support a conclusion.  It consists of more [than] a mere scintilla 
of evidence but may be less than a preponderance.  The evidence is viewed 
in the light most favorable to the prevailing party when determining whether 
findings are supported by substantial credible evidence. 

Stricker, ¶ 26 (internal citations and quotations omitted); see also Mayer, ¶ 27 (quoting 
Black’s Law Dictionary 635, 636, 639, 640 (Bryan A. Garner ed., 9th ed., Thomson 
Reuters 2009)).   
 
Once a decision is made, BER may utilize the Board Secretary or Board Attorney to 
assist in drafting the final order memoralizing the Board’s substantive decision, for the 
signature of the Board Chair.  If the decision is dispositive (ending the case), then the 
aggrieved party may appeal to state District Court for review.  If the Board’s decision is 
not dispositive, the Board can decide to retain jurisdiction of this matter or assign it to a 
hearings examiner for further proceedings.  
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
OF THE STATE OF MONTANA 

IN THE MATTER OF: 
TERMINATION BY DEQ OF THE 
APPLICATION BY PAYNE LOGGING, 
INC. REQUESTING TO MOVE 
BOUNDARIES OF THE PAYNE 
LOGGING FACILITY IN LIBBY, 
LINCOLN COUNTY, MONTANA.

CASE NO. BER 2015-08 JV

FINDINGS OF FACT, CONCLUSIONS OF LAW,
AND PROPOSED ORDER ON SUMMARY 

JUDGMENT 

INTRODUCTION 

On October 23, 2015, the Montana Department of Environmental Quality 

(DEQ) received a Notice of Appeal and Request for Hearing from Payne Logging, 

Inc. (Payne Logging).  The parties cross-moved for summary judgment.  This matter 

is fully-briefed and ready for disposition.  DEQ’s Motion for Summary Judgment is 

granted and Payne Logging’s Motion for Summary Judgment is denied. 

FINDINGS OF FACT 

1. Robert Payne owns Payne Logging.

2. Payne Logging (Payne) has owned a licensed as a motor vehicle

recycling and disposal facility (MVRDF) since 2013. 

3. On November 21, 2014, the Lincoln County Environmental Health

Department (LEHD) conducted an inspection of Payne Logging’s MVRDF. 

4. On July 20, 2015, DEQ received a “Motor Vehicle Wrecking Facility

Application For License” from Payne Logging. 

5. DEQ uses the same “Application For License” form for all MVRDF

licenses. 

8 September 2017

11:54 am

Lindsay Ford doc 39
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6. The Parties agree that Payne Logging’s Application requested a 

MVRDF with different boundaries than Payne Logging’s existing licensed facility 

at the time. 

7. On or about July 30, 2015, DEQ notified adjacent property owners of 

Payne Logging’s application. 

8. On July 30, 2015, DEQ sent a letter to the Lincoln County 

Commissioners. 

9. This letter informed the Commissioners: 
 
The Montana Department of Environmental Quality (DEQ), Motor 
Vehicle Recycling & Disposal Program (MVRDP), has received an 
application to modify the license of a Motor Vehicle Wrecking 
Facility (MVWF) within your jurisdiction.  As required by the Motor 
Vehicle Recycling & Disposal Act, 75-10-516, MCA, this letter is to 
notify you of the receipt by DEQ of such application. 
… 
Mr. Payne has requested that he be approved to reconfigure the 
boundaries of his licensed 3.15 acre MVWF.  The proposed 
boundary change will result in the removal of some areas of his 
property from motor vehicle recycling activities and adding new 
areas for those activities. 
 
 
10. The letter continued: 
 
Pursuant to Section 75-10-516(2), MCA, provides that, within 30 
days of receipt of this notification, the governing body of the 
County may: (a) conduct a public hearing to determine whether the 
proposed facility will significantly affect the quality of life of 
adjoining landowners and the surrounding community, and (b) adopt 
a resolution in support of or in opposition to the location of the 
proposed facility and to transmit a copy of the resolution to DEQ.  
DEQ may not grant a MVWF license or modify and [sic] existing 
license that the governing body of the local jurisdiction has opposed 
under this section of law. 

 

(emphasis in original) 

11. The certified mail receipt indicates the Lincoln County Commission 

received DEQ’s letter on August 3, 2015. 

12. On September 2, the Lincoln County Commission adopted Resolution 

947 titled “Payne Logging, Inc. Motor Vehicle Recycling & Disposal Act Permit.” 
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13. Resolution 947 stated: 
 
Whereas, Payne Logging, Inc. applied through Montana Department 
of Environmental Quality (DEQ) to modify their existing Motor 
Vehicle Wrecking Facility License. 
… 
Whereas, Section 75-10-516(2), MCA, provides that, within 30 day 
of receipt of the notification, the governing body of the County may: 
(a) conduct a public hearing to determine whether the proposed 
facility will significantly affect the quality of life of adjoining 
landowners and the surrounding community, and (b) adopt a 
resolution in support of or in opposition to the location of the 
proposed facility. 
…. 
Whereas, the County Commissioners held a public hearing on 
August 28, 2015 and there was unanimous opposition and no 
proponents… 
…. 
Therefore be it resolved that, the County Commissioners oppose the 
Motor Vehicle Wrecking Facility application submitted by Payne 
Logging, Inc. to modify existing License #376. 
 
Be it further resolved that, the County Commissioners will be in 
opposition to any modifications until the current license is brought 
into full compliance with ARM 17.50.202 and all other Motor 
Vehicle Recycling & Disposal Program statutes. 

14. Robert Payne asserts he did not have notice of the Lincoln County 

Commission’s hearing on his Application. 

15. The Lincoln County Commission sent Resolution 947 to DEQ. 

16. On September 24, 2015, DEQ notified Payne Logging:  
 
On September 2, 2015, the Lincoln County Commissioners opposed 
any change to your current license under Resolution 947, (enclosed), 
until full compliance with the motor vehicle recycling regulations are 
achieved regarding your original application.  The MVRDP has 
terminated the application requesting to move the boundaries of your 
facility due to the denial on the county level. 
 

17. Payne subsequently appealed DEQ’s decision to the Board of 

Environmental Review. 

CONCLUSION OF LAW 

1. This matter is governed by the Montana Administrative Procedure act, 

Contested Cases, Mont. Code Ann. Tit. 2, ch. 4, pt. 6, and Mont. Admin. R. 
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17.4.101 which incorporates the Attorney General’s Model Rules for contested 

cases, Mont. Admin. R. 1.3.211 through 1.3.225, and by Mont. Code Ann. Title 75, 

Chapter 10, Part 5.  

2. “The Montana Rules of Civil Procedure do not apply to administrative 

hearings.”  Citizens Awareness Network v. Mont. Bd. of Envt’l. Review, 2010 MT 

10, ¶ 20, 355 Mont. 60, 61, 227 P.3d 583, 588.  However, “they may still serve as 

guidance for the agency and the parties.”  Id. 

3. Pursuant to the Montana Administrative Procedure Act (“MAPA”), 

“[i]n a contested case, all parties must be afforded an opportunity for hearing after 

reasonable notice.”  Mont. Code Ann. § 2-4-601(1).   

4. However, under MAPA, an evidentiary hearing is not required when 

there are no material facts in dispute.  In re Peila, 249 Mont. 272, 281, 815 P.2d 

139, 144-45 (1991).  Where material facts are not in dispute, and a party has had 

reasonable opportunity to be heard, summary judgment is appropriate in a MAPA 

contested case.  Id. 

5. “Summary judgment is appropriate when the moving party 

demonstrates both the absence of any genuine issues of material fact and entitlement 

to judgment as a matter of law.  M. R. Civ. P. 56(c)(3).”  Sullivan v. Cherewick, 

2017 MT 38, ¶ 9.  “Once the moving party has met its burden, the opposing party 

must present material and substantial evidence to raise a genuine issue of material 

fact.”  Id.  A party opposing summary judgment is entitled to all reasonable 

inferences from the offered evidence, but cannot rely on conclusory statements, 

speculative assertions or mere denials.  Id. 

6. The Parties have received reasonable notice of their cross-motions for 

summary judgment and respective dispositive arguments.  They have each had a 

reasonable opportunity to be heard. 
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The Board Has Jurisdiction Over this Matter. 

7. DEQ has argued that the Board of Environmental Review does not 

have jurisdiction to consider this matter. 

8. An administrative agency only has those powers specifically conferred 

by the legislature.  Auto Parts of Bozeman v. Emp’t Rels. Div. Uninsured 

Employers’ Fund, 2001 MT 72, ¶ 38, 305 Mont. 40, 23 P.3d 193.  “An 

administrative agency may not assume jurisdiction without express delegation by the 

legislature.”  Id.   

9. Mont. Code Ann. § 75-10-516 provides, in part: 
 
(2)  Within 30 days of receipt of the notification in subsection (1)(b), 
the governing body of the county may: 

(a)  conduct a public hearing to determine whether the 
proposed facility will significantly affect the quality of life of 
adjoining landowners and the surrounding community; and 
(b)  adopt a resolution in support of or opposition to the 
location of the proposed facility and transmit a copy of the 
resolution to the department. 

(3)  The department may not grant a license to a facility that a 
governing body has opposed under subsection (2)(b). 

10. Mont. Code Ann. § 75-10-515 provides: “A decision by the 

department to issue, deny, or revoke a motor vehicle wrecking facility or graveyard 

license may be appealed to the board within 30 days after receipt of official notice 

of the department’s decision.” 

11. The issue, as presented by DEQ is: whether Payne is even permitted to 

appeal DEQ’s decision to not grant Payne’s application, once Lincoln County 

passed Resolution 947. 

12. DEQ argues that it did not “deny” Payne’s application, but rather was 

forced to “not grant the license” once it received Resolution 947 from the Lincoln 

County Commission. 
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13. The plain language of Mont. Code Ann. § 75-10-516(3) provides that 

DEQ was prohibited from granting Payne’s license once Lincoln County passed a 

resolution in opposition. 

14. The practical effect of not granting Payne’s Application is that DEQ 

denied Payne’s Application for a motor vehicle wrecking facility license. 

15. Therefore, DEQ’s September 2, 2015 letter to Payne constituted a 

denial of a motor vehicle wrecking facility license. 

16. Payne was permitted to appeal DEQ’s denial, pursuant to Mont. Code 

Ann. § 75-10-515. 

17. The Board of Environmental Review has jurisdiction over Payne’s 

appeal. 

Mont. Code Ann. § 75-10-516 Applied to Payne’s Application. 

18. At the outset, Payne argues his Application was not subject to review 

under Mont. Code Ann. § 75-10-516, and DEQ’s denial based on the statute was 

erroneous.  

19. Payne’s argument is two-fold: (1) the legislative intent was to only 

apply Mont. Code Ann. § 75-10-516 to new facilities, and (2) his application was 

merely to modify an existing license.  

20. As a threshold matter, Payne’s argument fails because the plain 

language of Mont. Code Ann. § 75-10-516(1) establishes that this statute applies 

any time “an application for a motor vehicle wrecking facility or motor vehicle 

graveyard is filed with the department.”  There is no language that limits this statute 

to new facilities.  Payne’s interpretation would insert an additional word “new” into 

the statute; a word expressly omitted by the legislature.  The role of a judicial body 

“is simply to ascertain and declare what is in terms or in substance contained 

therein, not to insert what has been omitted or to omit what has been inserted.” 
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Mont. Code Ann. § 1-2-101.  For this reason alone, Payne’s argument fails and 

Mont. Code Ann. § 75-10-516 is the proper statute to evaluate his application. 

21. Even if Payne’s legislative intent argument were considered, it does 

not support his argument. 

22. The sponsor of SB 706, which codified Mont. Code Ann. § 75-10-

516, explained the purpose was to allow the county and local residents have a say in 

whether motor vehicle wrecking facilities are compatible uses in the proposed areas. 

Prior to the enactment of SB 706, the decision was left entirely to DEQ (then 

DHES), leaving the locality without a say, other than countywide zoning.   

23. The sponsor of the bill noted the conflict with residential subdivisions: 
 
A lovely subdivision was put in with county lake homes, private 
roads from off a paved county road, a little lake, and these people 
went through everything just right, and put in a really nice 
subdivision.  A fellow got a junk of land real cheap up behind the 
subdivision, and decided to put in a vehicle wrecking yard…He was 
able to go through the [DEQ] process, and there was nothing that our 
Commissioners nor the folks living in the neighborhood could do.   

24. Under questioning from State Senators, Jon Dillard, representing 

DHES (now DEQ) explained that under SB 706, if an existing facility “wanted to 

expand they would have to go through the process in the bill.” 

25. Requiring Payne to submit his application to the Lincoln County 

Commission comports with this legislative intent. 

26. During the enactment of Mont. Code Ann. § 75-10-516, the sponsor 

stated his belief that counties “should have the vote if they need a new site for a 

wrecking facility.” 

27. Payne argues that this interpretation exempts him from Mont. Code 

Ann. § 75-10-516, because he was merely applying to modify the boundaries of an 

existing – not new – facility.   

https://advance.lexis.com/document/teaserdocument/?pdmfid=1000516&crid=81aa4e87-fe18-450f-95b0-0c7d95941c47&pdteaserkey=h1&ecomp=-8ffk&earg=sr1&prid=d613a6da-919d-417a-a88d-14f569b9e91b
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28. This argument ignores the nature of Payne’s application and the intent 

of SB 706 to allow local governments to review the locations of wrecking facilities 

for compatibility with surrounding land uses.   

29. Payne concedes he was not merely seeking to modify his facility 

within the four corners of its current location.  Just the opposite, Payne’s Statement 

of Undisputed facts states that the goal of his application was to change “the 

delimitated boundary location of the facility without increasing the acreage of the 

facility.”  In other words, Payne sought a license to site a motor vehicle wrecking 

facility on at least some land that had not been previously used for the purposes of 

his existing facility.   

30. On its face, Payne’s application sought a license to site a new facility. 

31. However, regardless whether this is characterized as an application for 

a “new” facility, or whether characterized as expansion, there is no dispute that 

Payne’s application sought to use land that had never been approved by either 

Lincoln County or DEQ, for the purposes of a motor vehicle wrecking facility.  This 

is either a new facility or expansion of an existing facility.  Subjecting Payne’s 

application to Mont. Code Ann. § 75-10-516 comports with the legislative intent. 

32. Moreover, accepting Payne’s argument would lead to absurd results 

and frustrate the legislative intent.  Under Payne’s argument, an owner of an 

existing motor vehicle wrecking facility can constantly move the boundaries or site 

of an existing facility, with no recourse to or input by the local government.  Facility 

operators who previously had to get county approval could move their facility to 

locations with incompatible land uses, by only going through DEQ.  This type of 

behavior and lack of local review is exactly what SB 706 was intended to prevent. 

33. Based on the foregoing, even if legislative intent were considered 

Payne’s application is subject to review under Mont. Code Ann. § 75-10-516. 
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34. Payne’s argument that his license was merely a modification to 

comply with shielding, misconstrues both the application and Mont. Code Ann.  

§ 75-10-504. 

35. While Payne may have been attempting to comply with shielding 

requirements, he has already conceded that his application went beyond mere 

shielding: he expressly requested to add new land to the boundaries of his motor 

vehicle wrecking facility.  This is a request separate and distinct from shielding.   

36. Moreover, Mont. Code Ann. § 75-10-504 does not apply to 

circumstances where a party seeks to add new land or change the site of an existing 

facility.  That statute provides: 
 
A motor vehicle wrecking facility or graveyard site established or 
proposed on or after July 1, 1973, may not be approved for use or 
licensed if the proposed facility cannot be shielded from public view 
on the date it is initially established or proposed to the department 
for licensure. The prohibition concerning approval of a new motor 
vehicle wrecking facility or graveyard site does not apply to a facility 
site that was licensed as such at any time within the 18 months 
immediately preceding the date an application is made for licensure 
of such site. 

37. This statute concerns the approval or licensing of a facility that cannot 

be shielded from public view.  The first sentence is a prohibition on licensure for 

facilities that cannot be properly shielded, either on the date of proposal or the date 

of establishment.  The second sentence exempts from this prohibition facilities that 

were licensed within 18 months immediately preceding an application. 

38. Payne seeks to take the second sentence of this statute out of context 

to allow him to apply for any site changes or other modifications to his license, 

without having to submit to the review process in Mont. Code Ann. § 75-10-516.  

Read in its proper context, Mont. Code Ann. § 75-10-504 applies to shielding 

questions alone.  Payne’s application – by his own admission – sought to change the 

boundaries and use new land for a motor vehicle wrecking facility.   
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39. Based on the foregoing, Mont. Code Ann. § 75-10-504 does not 

operate to exempt Payne from going through the review process of Mont. Code 

Ann. § 75-10-516.  His request, which included siting his facility on new land, is 

“an application for a motor vehicle wrecking facility” subject to Mont. Code Ann.  

§ 75-10-516.  

Lincoln County Resolution 947 Required Denial of Payne’s Application. 

40. The plain language of Mont. Code Ann. § 75-10-516 sets forth the 

requirements when someone submits an application for a motor vehicle wrecking 

facility. 

41. First, when DEQ receives an application for a motor vehicle wrecking 

facility, DEQ is required to notify “the governing body of the county in which the 

proposed facility is to be located.”  Mont. Code Ann. § 75-10-516(1)(b). 

42. Second, within 30 days of the county receiving notification, the county 

may, “(a) conduct a public hearing to determine whether the proposed facility will 

significantly affect the quality of life of adjoining landowners and the surrounding 

community; and (b) adopt a resolution in support of or opposition to the location of 

the proposed facility and transmit a copy of the resolution to the department.”  

Mont. Code Ann. § 75-10-516(2). 

43. Third, DEQ “may not grant a license to a facility” that the county has 

opposed.”  Mont. Code Ann. § 75-10-516(3). 

44. Finally, in making its decision to grant or deny a license application, 

the department is required to consider “the effect of the proposed facility on 

adjoining landowners and land uses.”  Mont. Code Ann. § 75-10-516(4). 

45. Applying these criteria, on July 20, 2015, DEQ received Payne’s 

application for a motor vehicle wrecking facility.  Pursuant to Mont. Code Ann. 

§75-10-516(1)(b), DEQ notified the Lincoln County Commission on July 30, 2015. 
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46. Subsequently, Lincoln County transmitted Resolution 947 to DEQ.  

The resolution stated that the Lincoln County Commission held a hearing on  

August 28, 2015 for the purpose of determining whether Payne’s proposed facility 

would significantly affect the quality of life of adjoining landowners and the 

surrounding community, and whether to adopt a resolution of support or opposition 

to the location of the proposed facility. 

47. Resolution 947 further stated that the Commission heard unanimous 

opposition to Payne’s application. 

48. Resolution 947 stated the County Commissioners’ opposition to 

Payne’s application. 

49. Facially, Resolution 947, and the subsequent transmittal to DEQ, 

satisfies the requirement that Lincoln County “adopt a resolution in support of or 

opposition to the location of the proposed facility and transmit a copy of the 

resolution to the department.”  Mont. Code Ann. § 75-10-516(2)(b). 

50. Upon receipt of Resolution 947, DEQ was bound by the explicit 

language of Mont. Code Ann. § 75-10-516(3) “[t]he department may not grant a 

license to a facility that a governing body has opposed under subsection 2(b).”  DEQ 

had no choice but to deny Payne’s application.  Had DEQ granted Payne’s 

application, it would have been an express violation of Mont. Code Ann. § 75-10-

516(3). 

51. The last provision of Mont. Code Ann. § 75-10-516 is not applicable 

as DEQ had no discretion to “grant or deny” Payne’s license once it received 

Resolution 947 opposing the application.  Mont. Code Ann. § 75-10-516(3), -(4). 

52. In sum, DEQ’s denial of Payne’s application was a correct application 

of Mont. Code Ann. § 75-10-516.   
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Payne has Failed to Establish an Ambiguity or Statutory Conflict. 

53. In recognition that the plain language of Mont. Code Ann. § 75-10-

516 required DEQ to deny Payne’s application, Payne argues that the statutory 

scheme of and legislative intent behind Mont. Code Ann. § Title 75, Chapter 10, 

Part 5, require additional considerations beyond those set forth in Mont. Code Ann. 

§ 75-10-516. 

54. “The intention of the legislature in enacting all statutes must first be 

determined from the plain meaning of the words in the statute.”  Carlson v. City of 

Bozeman, 2001 MT 46, ¶ 15, 304 Mont. 277, 20 P.3d 792.  The role of a court “is 

simply to ascertain and declare what is in terms or in substance contained therein, 

not to insert what has been omitted or to omit what has been inserted.”  Mont. Code 

Ann. §1-2-101.  If the statutory language “is clear, and unambiguous then no further 

interpretation is required.”  Engellant v. Engellant (In re Estate of Engellant), 2017 

MT 100, ¶ 11, 387 Mont. 313.  Only where a statute is ambiguous and subject to 

more than one reasonable interpretation will a judicial body delve into legislative 

history.”  Carlson, ¶ 15. 

55. An “act must be read together, and where possible, full effect given to 

all statutes involved.”  Id.  The goals behind construing a statute as a whole are to 

avoid conflicts and absurd results.  Id; Engellant, ¶ 11. 

56. As noted above, the plain language of Mont. Code Ann. § 75-10-

516(3) is clear and unambiguous: DEQ cannot grant an application for a motor 

vehicle wrecking facility when the local government has adopted a resolution in 

opposition and transmitted that resolution to DEQ.  Mont. Code Ann. § 75-10-

516(2)(b), -(3).  As a result, no further interpretation is necessary to determine the 

plain legislative intent behind this statute.  Payne’s arguments regarding legislative 

intent fail for this reason alone. 

https://advance.lexis.com/document/teaserdocument/?pdmfid=1000516&crid=81aa4e87-fe18-450f-95b0-0c7d95941c47&pdteaserkey=h1&ecomp=-8ffk&earg=sr1&prid=d613a6da-919d-417a-a88d-14f569b9e91b
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57. Even if Payne’s legislative intent argument was considered, it does not 

support his position. 

58. During the Senate Local Government Hearing on SB 706, the 

Montana Association of Counties explained the legal effect of the bill: 
 
[I]f the county adopted a resolution opposing the citing of the 
wrecking facility then the [DEQ] would be barred from proceeding 
with the issuance of a license. 

59. Based on the legislative history, the legislative intent was not only to 

allow counties a say in the facility siting process, but to give counties the ability to 

bar DEQ from issuing a license for a motor vehicle wrecking facility.  Therefore, 

even if the legislative intent is considered, upon receipt of Resolution 947 DEQ was 

forced to deny Payne’s application. 

60. Payne has also failed to establish any conflict among the statutes 

within Mont. Code Ann. Title 75, Chapter 10, Part 5. 

61. Payne’s reliance on Mont. Code Ann. § 75-10-504 is misplaced for the 

same reasons as discussed above.  That statute speaks to prohibitions on the 

issuance of licenses based on shielding decisions.  Payne concedes his application 

was a boundary change, in encompass new land. 

62. Moreover, Payne’s argument would lead to absurd results.  Under 

Payne’s argument, as long as an existing facility operator claims that their 

application involves shielding, they can avoid review by the county government.  

This would encourage gamesmanship: like here, an existing facility owner could 

apply to site their facility on new land, claim that shielding is involved, and prevent 

the county government from exercising any review power, otherwise provided for in 

Mont. Code Ann. § 75-10-516. 

63. This would be an absurd result, conflict with the plain language of 

Mont. Code Ann. § 75-10-516, and frustrate the legislative intent. 
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64. Payne has failed to establish that the statutory scheme, when read as a 

whole, establishes either an ambiguity or a conflict. 

Payne Cannot Challenge Resolution 947 in this Forum. 

65. Payne also argues that DEQ cannot rely on Resolution 947 as a basis 

to deny Payne’s application because Lincoln County did not comply with statutory 

and notice requirements in adopting Resolution 947.  

66. As a threshold matter, this argument presupposes that DEQ (and the 

Board of Environmental Review) has both the obligation and authority to review the 

substantive and procedural actions of Lincoln County.  Beyond review for statutory 

compliance, such a review would include determining whether Lincoln County met 

constitutional due process and open meeting requirements in the adoption of 

Resolution 947.  It would also require DEQ (and the Board of Environmental 

Review) to review any Lincoln-County specific notice and participation laws, in 

order to determine whether Lincoln County complied with its own internal 

procedures.   

67. Payne has not identified authority that would require or authorize 

DEQ or the Board of Environmental review to engage in such a broad review of a 

local government entity, exercise control over a local government, or authority to set 

aside Resolution 947. 

68. The Montana Supreme Court prohibits agencies from addressing the 

type of constitutional due process and open meeting questions Payne asserts.  

Administrative agencies lack the necessary judicial power to resolve such 

constitutional questions.  Francetich v. State Compensation Mut. Ins. Fund, 252 

Mont. 215, 217, 827 P.2d 1279, 1281 (1992).  “Constitutional questions are properly 

decided by a judicial body, not an administrative official, under the constitutional 

principle of separation of powers.”  Jarussi v. Board of Trustees, 204 Mont. 131, 

135-136, 664 P.2d 316, 318 (1983).   
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69. Furthermore, the scope of review Payne advocates for raises concerns 

regarding separation of powers.  DEQ and the Board of Environmental Review are 

agencies of the executive branch.  Mont. Const. Art. VI.  Lincoln County is a 

separate constitutional actor, established by Mont. Const. Art. XI.  Payne has not 

presented authority for DEQ or the Board of Environmental Review to set aside 

Resolution 947, passed by a separate constitutional actor. 

70. There is the added concern that MAPA exempts local governments, 

like Lincoln County, from the definition of “agency.”  Mont. Code Ann. § 2-4-

102(2)(b).  Under MAPA, contested cases determine legal right between an 

“agency” and a party.  Mont. Code Ann. § 2-4-102(4).  Payne is improperly asking 

the Board of Environmental Review to determine the legality of Lincoln County’s 

Resolution 947 without the presence of Lincoln County. 

71. As a result, Payne has failed to establish that the Board of 

Environmental Review can exercise any power of review, or authority to set aside 

Resolution 947. 

72. Even if one assumed that the Board could somehow review the actions 

of Lincoln County, Payne has not established the invalidity of Lincoln County’s 

actions. 

73. As a threshold matter, Resolution 947 is presumptively valid.  

Montana law contains numerous “disputable presumptions.”  Mont. Code Ann.  

§ 26-1-602.  One such presumption is that an “official duty has been regularly 

performed.”  Mont. Code Ann. § 26-1-602(15).  Another is that the “ordinary course 

of business has been followed.”  Mont. Code Ann. § 26-1-602(20).  Another is that 

the “law has been obeyed.”  Mont. Code Ann. § 26-1-602(33).  

74. Each of these presumptions, taken individually or together, serves to 

create a disputable presumption that Resolution 947 is presumptively valid.  This is 
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further buttressed by the fact that Payne has never presented evidence of any judicial 

ruling setting aside or invalidating Resolution 947. 

75. Aside from legal arguments, Payne only relies on one piece of 

evidence to invalidate Resolution 947: his self-serving claim that he never received 

notice of the Lincoln County Commissioners’ hearing on his application. 

76. The undersigned concludes that this claim is insufficient to rebut the 

presumption that Resolution 947 is a valid resolution. 

77. Finally, Payne spends a great deal of time analyzing the content of 

Resolution 947 and arguing that it does not pass muster under Mont. Code Ann.  

§ 75-10-516(2)(a).  Payne misreads the controlling statute.  Mont. Code Ann. § 75-

10-516(2) states:  “The department may not grant a license to a facility that a 

governing body has opposed under subsection (2)(b).” (emphasis added).  

Subsection 2(b) only requires a county to “adopt a resolution in support of or 

opposition to the location of the proposed facility and transmit a copy of the 

resolution to the department.”  Mont. Code Ann. § 75-10-516(2)(b).   

78. Lincoln County adopted Resolution 947, expressly opposing Payne’s 

application, and transmitted a copy of that resolution to DEQ.  This is all that was 

required.  Payne’s analysis of whether the Resolution sufficiently addressed the 

subject matter set forth in Mont. Code Ann. § 75-10-516(2)(a) is beside the point. 

79. In sum, neither DEQ nor the Board of Environmental Review have the 

authority or power to review or invalidate the actions of Lincoln County in passing 

Resolution 947.  Even if these agencies had this power, Payne has failed to rebut the 

presumption that Resolution 947 is valid or establish Resolution 947’s invalidity as 

a matter of law. 

 

 

 



 
 

 1 
 

 2 
 

 3 
 

 4 
 

 5 
 

 6 
 

 7 
 

 8 
 

 9 
 

10 
 

11 
 

12 
 

13 
 

14 
 

15 
 

16 
 

17 
 

18 
 

19 
 

20 
 

21 
 

22 
 

23 
 

24 
 

25 
 

26 
 

27 
 

FINDINGS OF FACT CONCLUSIONS OF LAW AND PROPOSED ORDER ON SUMMARY JUDGMENT 

PAGE 17 

Payne’s Due Process Argument Cannot be Addressed by the Board. 

80. Payne also argues that even if Mont. Code Ann. § 75-10-516 required 

DEQ to deny Payne’s application, then the statutory process violates constitutional 

due process and MAPA.   

81. Although couched in terms of two separate arguments, Payne’s 

argument is one and the same: a claim that application of Mont. Code Ann. § 75-10-

516 violates procedural due process.  One purpose of MAPA is to “establish general 

uniformity and due process safeguards “in agency rulemaking, legislative review of 

rules, and contested case proceedings.”  Mont. Code Ann. § 2-4-101.  As a result, 

whether phrased as a violation of due process or a violation of MAPA, Payne’s 

argument boils down to a due process challenge to application of Mont. Code Ann. 

§ 75-10-516. 

82. Payne’s argument is essentially that it cannot meaningfully challenge 

DEQ’s decision to deny its license application because Mont. Code Ann. § 75-10-

516(3) dictated the outcome when Lincoln County passed Resolution 947 in 

opposition to the application: “there is no appeal possible under MCA Section 75-

10-515 of a DEQ decision in every instance where a county has opposed an 

application under Section 75-10-516(2), regardless of the lawfulness of the 

County’s actions.” 

83. Payne’s position is an overstatement.  Payne has an appeal in such 

circumstances, but it would require a successful challenge to the County’s action or 

actions.  Such a challenge could be brought, in a district court, through actions for 

declaratory relief, judicial review, open meeting laws or injunctive relief, to state a 

few.  Should a party be successful in such a challenge, DEQ would be unable to rely 

on Mont. Code Ann. § 75-10-516(3) and an appeal under Mont. Code Ann. § 75-10-

515 could be successful. 
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84. Payne recognizes the constitutional question cannot be addressed by 

the Board of Environmental Review.  Administrative agencies lack the necessary 

judicial power to resolve such constitutional questions.  Francetich v. State 

Compensation Mut. Ins. Fund, 252 Mont. 215, 217, 827 P.2d 1279, 1281 (1992).  

“Constitutional questions are properly decided by a judicial body, not an 

administrative official, under the constitutional principle of separation of powers.”  

Jarussi v. Board of Trustees, 204 Mont. 131, 135-136, 664 P.2d 316, 318 (1983).   

85. Therefore, the substance of Payne’s due process challenge cannot be 

considered or addressed.  Nonetheless, Payne’s constitutional challenge is deemed 

preserved if Payne pursues judicial review. 

 

PROPOSED ORDER 

1. Payne Logging’s Motion for Summary Judgment is DENIED. 

2. DEQ’s MOTION for Summary Judgment is GRANTED. 

3. Payne Logging’s Appeal is dismissed with prejudice. 

 

 DATED this  8 day of September, 2017. 
 
 

/s/ Andres Haladay    
ANDRES HALADAY 
Hearing Examiner 
Agency Legal Services Bureau 
1712 Ninth Avenue 
P.O. Box 201440 
Helena, MT 59620-1440 
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CERTIFICATE OF SERVICE 

I hereby certify that I caused a true and accurate copy of the foregoing 

Findings of Fact Conclusions of Law and Proposed Order on Summary Judgment to 

be mailed to: 
 

Ms. Lindsay Ford 
Secretary, Board of Environmental Review 
Department of Environmental Quality 
1520 East Sixth Avenue 
P.O. Box 200901 
Helena, MT 59620-0901 
 
Brad Jones 
Legal Counsel 
Department of Environmental Quality 
P.O. Box 200901 
Helena, MT 59620-0901 
 
Mr. Ed Thamke, Bureau Chief 
Waste & Underground Tank Management Bureau  
Department of Environmental Quality 
P.O. Box 200901 
Helena, MT 59620-0901 
 
James E. Brown 
30 South Ewing St. 
Helena, MT 59601 
 
 

 
DATED: 9/8/17    /s/ Andres Haladay    
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