TO: Ben Reed, Hearing Examiner,
Board of Environmental R

FROM: Hillary Houle, Board Secre
P.0O. Box 2003901
Helena, MT 59620-0901
DATE: August 11, 2016

SUBJECT: Board of Environmental Review Case No. BER 2016-07 SM

BEFORE THE BOARD OF ENVIRONMENTAL REVIEW

OF THE STATE OF MONTANA

IN THE MATTER OF: APPEAL AMENDMENT
APPLICATION AM3, SIGNAL PEAK ENERGY
LLC’S BULL MOUNTAIN COAL MINE #1, Case No. BER 2016-07 SM
PERMIT NO. C1993017

The BER has received the attached request for hearing. Also attached is DEQ’s administrative
document(s) relating to this request.

Please serve copies of pleadings and correspondence on me and on the following DEQ
representatives in this case.

Rebecca Convery Ed Colman

Department of Environmental Quality Coal & Opencut Mining Bureau

P.O. Box 200901 Department of Environmental Quality
Helena, MT 59620-0901 P.O. Box 200901

John Dilliard Bureau Chief Helena, MT 59620-0901

Attachments







mining permit unless and until the applicant affirmatively demonstrates and DEQ confirms in
writing based on record evidence that reclamation can be accon _ ished. ARM 17.24.405(6)(a).

2. SMCRA and MSUMRA further prohibit DEQ from issuing a coal-mining permit
unless DEQ confirms in writing based on evidence submitted by the applicant and other
information compiled by DEQ that the applicant has complied with all requirements of
MSUMRA and its implementing rules. ARM 17.24.405(6)(a).

3. SMCRA and MSUMRA require an applicant for a coal mining permit to prepare
a detailed hydrologic reclamation plan including measures that provide for the protection of the
quality and quantity of surface and ground water in the mine plan area and adjacent areas. ARM
17.24.314(1).

4. SMCRA and MSUMRA require DEQ to establish a bond for any coal-mining
operation that it approves. § 82-4-223(1), MCA. At a minimum, the bond established must equal
the total cost to the state of completing all work described in the reclamation plan. § 82-4-223(2),
MCA.

5. Here, the application materials and DEQ’s cumulative hydrologic impact
assessment do not affirmatively demonstrate that reclamation of water resources can be
accomplished. Among other things, the information in SPE’s application and the cumulative
hydrologic impact assessment do not affirmatively demonstrate that there is sufficient high
quality water available to replace spring and stream reaches that may be dewatered due to
subsidence-related impacts from additional longwall mining under the Bull Mountains. Indeed,
SPE’s application materials indicate significant uncertainty about what quantity of replacement
water is available, whether the proposed replacement water is legally available for the proposed

replacement uses, and whether use of the proposed replacement water for mitigation purposes
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will adversely impact people who currently use the proposed replacement water source for
domestic and agricultural purposes.

6. Second, the reclamation plan presented by SPE does not contain detailed
provisions that provide for the protection of surface and ground water in the mine area and
adjacent areas. Indeed, the reclamation plan provides that it will not develop specific hydrologic
reclamation plans for spring and stream reaches until specific water resources are impacted by
longwall mining activities. This failure to include specific and detailed measures designed to
protect potentially impacted water resources is directly contrary to the letter and spirit of
SMCRA and MSUMRA, which require the regulatory authority to assure that there are adequate
measures to protect water resources before approving a mining application, rather than after
mining impacts have already occurred. Further, even though DEQ has identified arsenic levels in
the proposed replacement water source that exceed human health standards and that will require
treatment, there are no provisions in the reclamation plan that provide for treatment of the
replacement water. As a result, the people who stand to lose their water are left without essential
information about exactly how SPE proposes to treat its purported replacement water to remove
dangerous toxins. Equally important, since the reclamation bond must be keyed to the
reclamation plan, the omission of information about water treatment from the reclamation plan
prevents DEQ from establishing a bond that accurately reflects all the costs that will be required
to reclaim water resources impacted by SPE’s longwall mining operation. This increases the
expense that the public will have to assume if SPE closes its mine or goes out of business. The
provisions of SMCRA and MSUMRA are intended to prevent coal companies, like SPE, from

socializing their costs in this manner.
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7. Third, the bond established by DEQ omits funding for multiple reclamation
measures that the reclamation plan—insufficient though it be—identifies. The reclamation plan
identifies 31 springs scattered over 7,000 acres that may be dewatered by subsidence-related
impacts from longwall operations. The reclamation plan also identifies replacement vertical
wells as the default means of replacing springs that are dewatered by longwall mining. The
reclamation plan further recognizes that using vertical wells to replace lost springs will require
energy costs and ongoing operations and maintenance costs that are not required for natural
springs. The bond, however, only provides funding for the construction of one solitary vertical
replacement well. The bond provides no funding for supplying energy to replacement wells and
no funding for ongoing operations and maintenance costs of replacement wells. DEQ’s failure to
require bonding for these acknowledged expenses of hydrologic reclamation further increases the
likelihood that the public, rather than SPE, will be forced to pay the cost of reclaiming water
resources harmed by SPE’s coal-mining operation. |

8. For the foregoing reasons, DEQ’s approval of SPE’s AM3 Application
Amendment was unlawful. MEIC requests that this approval be deemed void ab initio, vacated,
and the matter remanded to DEQ for further review in conformance with the requirements of
SMCRA and MSUMRA.

Respectfully submitted this 11th «

Attorney for MEIC
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TO: Ben Reed, Hearing Examiner,
Board of Environmental

FROM: Hillary Houle, Board Sec
P.O. Box 200901
Helena, MT 59620-0901

DATE: September 6, 2016

SUBJECT: Board of Environmental neview vasc ivu. bun cvav vu rew

BEFORE THE BOARD OF ENVIRONMENTAL REVIEW

OF THE STATE OF MONTANA

IN THE MATTER OF: APPEAL OF SECTION
401 WATER QUALITY CERTIFICATION
ISSUED FOR DEQ APPLICATION NUMBER Case No. BER 2016-08 WO
MT4011012, THE CLARK HYDROELECTRIC
PROJECT, BEAVERHEAD COUNTY,
MONTANA.

The BER has received the attached request for hearing. Also attached is DEQ’s administrative
document(s) relating to this request.

Please serve copies of pleadings and correspondence on me and on the following DEQ
representatives in this case.

Kurt Moser John Kenning, Bureau Chief

Legal Counsel Water Protection Bureau

Department of Environmental Quality Department of Environmental Quality
P.O. Box 200901 P.O. Box 200901

Helena, MT 59620-0901 Helena, MT 59620-0901

Attachments




September 1, 2016

Board of Environmental Review
Department of Environmental Quality
Metcalf Building

1520 East Sixth Avenue

PO Box 200901

Helena, Montana 59620-0901

Re: Appeal of Section 401 Water Quality Certification Issued for DEQ Application
Number MT4011012, the Clark Canyon Hydroelectric Project

NOTICE OF APPEAL AND REQUEST FOR HEARING

Upper Missouri Waterkeeper (Waterkeeper), pursuant to Montana Code Annotated § 2-4-
101 ef seq., and Administrative Rule of Montana 17.30.109, hereby files this notice of appeal and
request for a hearing regarding the Montana Department of Environmental Quality’s (DEQ)
August 3, 2016 issuance of a final Section 401 Water Quality Certification to Clark Canyon
Hydroelectric, for the Clark Canyon Hydroelectric Project sited on the Beaverhead River.
Waterkeeper further requests that the Board of Environmental Review or its appointed hearing
examiner hold a hearing on this appeal, pursuant to Administrative Rule of Montana
17.30.109(1)(b).

DEQ’s final 401 Water Quality Certification for the Clark Canyon Hydroelectric Project is
arbitrary and capricious, and not in accordance with law. The grounds of DEQ’s error include,
but are not limited to, the following:

1. The federal __ean Watr  Act (CWA), 33 U.S ~ §§ 1251 et seq., was passed in 1972 to

“restore and maintain the chemical, physical, and biological integrity of the Nation’s waters.”

33U.S.C. § 1251(a).



2. Section 401(a) of the CWA provides, in relevant part, that any applicant for a federal license
or permit to conduct any activity that may result in discharge into navigable waters must
provide the licensing or permitting agency with a water quality certification (401
Certification) from the State in which the discharge originates. 33 U.S.C. § 1341(a). The
§401 certification must ensure that all discharges from the activity will comply with the Act,
including all applicable state water quality standards and requirements. /d. See also ARM
17.30.101(1)-(2).

3. Specifically, any §401 Certification “shall set forth any effluent limitations or other
limitations, and monitoring requirements necessary to assure” that the applicant’s discharges
and other activities will comply with all applicable state water quality standards and
requirements set forth in the Certification. 33 U.S.C. § 1341(d) (emphasis added). Each of
these requirements “shall become a condition on any Federal license or permit subject to
[§401 Certification].” Id.

4. Water quality standards establish the water quality goals for a waterbody. 40 C.F.R. § 131.2.
Irrespective of implementation methods, water quality standards apply to both point and

nonpoint sources of pollution. See, e.g., Pronsolino v Nastri, 291 F.3d 1123, 1127 (9" Cir.

2002) (“[S]tates are required to set water quality standards for all waters within their
boundaries regardless of the sources of pollution entering waters.”) (emphasis ¢ zinal).

5. Theb - head RiverisaMontana B-1 wa wayandm | maintained suitable for
drinking, culinary, and food processing purposes, after conventional tre  ment; batl
swimming, and recreation; growth and propagation of salmonid fishes and associated aquatic
life, waterfowl and furbearers; and agricultural and indu |l water supply. ARM 17.30.623.

6. Here, DEQ’s §401 Certification does not ensure that the activity as a whole will not violate
the Beaverhead’s water quality standards. Among other things, the application materi

DEQ’s final §401 Certification do not assure the Project will not violate water quality



standards for the downstream Beaverhead River by virtue of ignoring the potential of the
Project and/or Project components to cause or contribute to unnatural algal growth, unnatural
turbidity events, and unnaturally low river flows, all of which individually and/or
cumulatively impact the ‘fishing” and ‘recreation’ designated uses among others. Indeed, the
Department’s §401 Certification takes an unnatural and arbitrarily narrow scope of the
Project by only considering the action and impacts of retrofitting Clark Canyon Dam with
hydroelectric turbines and impacts potentially arising from operation thereof. The Clark
Canyon Hydroelectric Project, however, includes more than the addition and use of turbines;
it necessarily entails the use and benefits related to Clark Canyon Dam & operation of Clark
Canyon Reservoir. As a necessary component of the Project, Clark Canyon Dam and the
operation and management of the Reservoir — and their effect(s) on the downstream
Beaverhead River — must also be addressed by DEQ’s 401 Certification. DEQ may not
cherry-pick pollution issues related to installation and operation of turbine-based
hydroelectric generation, but then ignore pollution issues related to the activity as a whole.
Doing so violates the legal mandate set forth by CWA § 401(d), and conflicts with the
broader goals of the Clean Water Act “to recognize, preserve, and protect the primary
responsibilities and rights of States to prevent, reduce, and eliminate pollution,” id. § 1251(b)
(emphasis added), as well as the guarantee to a clean and healthful environment prov dby
the Montana Constitution. DEQ must ensure that the Project “will comply” with water
quality standards. DEQ’s 401 Certification fails this legal test by failing to consider and
appropriately condition the entire activity, including connected Project features, so that any
impacts do not violate water quality standards.

DEQ’s 401 Certification is also arbitrary, capricious, and not in accordance ith law because
it relies on the promise of voluntary, future action to address known and anticipated pollution

impacts of the Project. Condition 10 of the 401 Certification explicitly reserves the right of



the Department to require, in the future, an adaptive management plan that may include
corrective actions and monitoring necessary to correct water quality violations. DEQ’s
implicit recognition of the probability of water quality violations by the Project cannot be
remedied by simply reserving the right to later require adaptive management planning where,
as here, DEQ has a body of scientific data indicating components of the Project presently
cause or contribute to water quality violations. DEQ must affirmatively address known
and/or reasonably foreseeable pollution impacts of the ‘activity as a whole’ in its 401
Certification to satisfy its duty of ensuring the Project will comply with water quality
standards.

Second, DEQ’s 401 Certification does not contain monitoring requirements sufficient to
ensure that the activity as a whole will not violate water quality standards. For example, the
401 Certification requires the future submission of a monitoring plan for the Reservoir and
Beaverhead River for turbidity, total dissolved gas, dissolved oxygen, and temperature, but
does not disclose details thereof to the public. The failure to provide specific and detailed
monitoring terms, up-front, in the 401 Certification is contrary to the letter and spirit of CWA
§401°s monitoring requirement. In addition to an unknown monitoring frequency, after
Project construction the 401 Certification only requires three (3x)  ars of monitoring, for a
reduced set of pollutants, after which time the 401 Certification suggests monitoring v |
either cease or be as limited as once-per-year in the form of an annual report. This language
is deceptive in that it cloaks a significant reduction in monitoring parameters and monitoring
time-frame with the suggestion of agency expertise and discretion, when the pposite is true.
The proposed monitoring presented by 401 Certification conditions numbers 1-3 is unlawful
because it fails to satisfy the applicable standard: monitoring must be sufficient to assure that
the Project will not violate water quality standards. Insofar as the Project could have several

different types of impacts (biological, chemical, physical), several of which are seasonal in




10.

nature, the 401 Certification’s limited monitoring requirements are unable to provide
reasonable assurance that sufficient, representative monitoring data will be collected to allow
identification, let alone action, on any violations of water quality standards. The 401
Certification’s inadequate monitoring requirements are especially glaring in light of the fact
that the Project could foreseeably endure for at least the typical thirty-year (30) lifespan of a
FERC hydropower license. The state of Montana is replete with examples of adverse water
quality pollution as a result of long-term hydrologic modification via dams and/or
hydropower, yet monitoring for the Project is abbreviated at best. DEQ’s 401 Certification
fails to require specific and detailed monitoring that properly encompasses the scope, life,
and significance of reasonably foreseeable adverse impacts of the Project, and therefore is
unlawtful.

The Montana Constitution Article IX Section 3 (3) places all waters of the state in
trusteeship. It incorporates and expands the traditional Public Trust Doctrine. The
Constitution requires that state agencies protect water resources for current and future
generations. This mandate includes water quality as well as quantity. Water quality must be
protected by a precautionary approach. Protection of water is further mandated under Article
IT section 3 and Article IX Section 1. For the reasons set forth herein, DEQ's myopic
interpretation of its responsibilities under Section 401 is not precautionary and does not
fulfill its constitutionally mandated role of trustee for Montana’s waters.

For the foregoing reasons, DEQ’s issuance of its 401 Certification for the Clark Canyon
Hydroelectric Project was unlawful. Waterkeeper requests that this 401 Certification be
deemed void ab initio, vacated, and the matter remanded to DEQ for further review in

conformance with the requirements of the CWA and Montana law.
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Respectfully submitted this 1st day of September 2016.

G Ahdun
e
IR <t
Sentzer Jack Tuholske
Upper Missourl Waterkeeper Tuholske Law Office PC
74 S. Wilson Ave., Ste 6-7 PO Box 7458
Bozeman, MT 59715 Missoula, MT 59807

Attorneys for Waterkeeper




TO: Ben Reed, Hearing Examiner
Board of Environmental R

FROM: Hillary Houle, Board Secre
P.O. Box 200901
Helena, MT 59620-0901
DATE: September 8, 2016

SUBJECT: Board of Environmental Review Case No. BER 2016-09 OC

BEFORE THE BOARD OF ENVIRONMENTAL REVIEW

OF THE STATE OF MONTANA

IN THE MATTER OF: VIOLATION OF THE
OPENCUT MINING ACT BY GORAN, LLC AT
THE GORAN UNPERMITTED GRAVEL PIT, Case No. BER 2016-09 OC
STILLWATER COUNTY, MONTANA (OPENCUT
NO. 2790; FID 2500)

The BER has received the attached request for hearing. Also attached is DEQ’s administrative
document(s) relating to this request.

Please serve copies of pleadings and correspondence on me and on the following DEQ
representatives in this case.

Rebecca Convery Ed Coleman, Bureau Chief

Legal Counsel Coal & Opencut Mining Bureau
Department of Environmental Quality Department of Environmental Quality
P.O. Box 200901 P.O. Box 200901

Helena, MT 59620-0901 Helena, MT 59620-0901

Attachments




W. Scott Mitchell
Phone (406) 252-2166
Fax (406) 252-1669
smitchell@hollandhart.com

September 1, 201

Board Secretary

Board of Environmental Review
P.O. Box 200901

Helena, MT 59620-0901

Re: Notice of Violation and Administrative Compliance renaity vraer
Docket No. OC-16-08

Board Secretary:
Holland & Hart 11p represents Goran, LLC in connection with the above-identified

Notice of Violation dated August 3, 2016. Pursuant to Mont. Code Ann. Section 82-4-441,
Goran submits this written request for a hearing before the Board of Environmental Review.

Sincerelv.

W. Scott Mitchell
of Holland & Hart vie

WSM:1ds

cc: Daniel R. Kenney (via facsimile)

9085731 _1

Fax [406] 252-1669
Suite 150C lings, MT 59101 Mailing Address P( (639 Billings, MT 59103-0639

Zity Colorado Springs Denver Denver Tech Center Billings Boise Cheyenne Jackson Hole LasVegas Reno Salt Lake City Santa Fe shington, D.C. &























































