BOARD OF ENVIRONMENTAL REVIEW
AGENDA ITEM

EXECUTIVE SUMMARY FOR ACTION ON RULE INITIATION

Agenda #lII.B.1.

Agenda Item Summary: The department requests that the board initiate rulemaking to
amend the air quality rules to make them consistent with changes that have been made
to the Clean Air Act of Montana.

List of Affected Rules: This rulemaking would amend the Administrative Rules of
Montana (ARM) 17.8.610, 17.8.612, 17.8.613, and 17.8.614, 17.8.615, 17.8.749, and
17.8.1210.

Affected Parties Summary: The proposed rule amendments will not affect any
regulated sources. The proposed changes update the administrative rules to be
consistent with existing statutory language.

Scope of Proposed Proceeding: The department requests that the board initiate
rulemaking without a public hearing to consider the proposed amendments to the
above-stated rules.

Background: Sections 75-2-211, 75-2-213, and 75-2-218, MCA, contain the
procedures for appeals of permits for construction, installation, alteration, use, and
operation of facilities under the Clean Air Act of Montana. As currently written, those
statutes provide:

(1) that a person who is directly and adversely affected by the issuance or denial
of a permit may request a hearing;

(2) that a request for hearing does not stay the department's decision on an
application unless the board orders a stay;

(3) that depending on the applicable statute, an appellant must file an affidavit
supporting the request for hearing either with the request or within 30 days after the
issuance or denial of the permit; and

(4) that a separate process is available for challenges to energy development
projects in 75-2-213, MCA.

The proposed amendments would modify the rules to incorporate these provisions and
remove provisions implementing previous statutory procedures.

In addition, the proposed amendments would strike paragraphs of rule text that were
lifted verbatim from 75-2-211, MCA. The Montana Administrative Procedure Act at 2-4-
305(2), MCA, states that rules should not unnecessarily repeat statutory language.
Doing so creates situations where rules must be amended whenever even the smallest
changes are made to statute. The proposed amendments instead refer to the appeal
process provided in 75-2-211, MCA.



In summary, the proposed amendments would address conflicts between the ARM and
MCA that have resulted from legislative changes to the Clean Air Act of Montana.

Hearing Information: The department recommends the board propose to amend the
rules without a public hearing.

Board Options: The board may:
1. Initiate rulemaking and issue the attached Notice of Proposed Amendment
of Rules (No Public Hearing Contemplated);
2. Modify the Notice and initiate rulemaking; or
3. Determine that the amendment of the rules is not appropriate and deny
the department's request to initiate rulemaking.

DEQ Recommendation: The department recommends that the board initiate
rulemaking as described in the draft Notice of Proposed Amendment (No Public Hearing
Contemplated).

Enclosures:

1. Draft Notice of Proposed Amendment (No Public Hearing Contemplated)



In summary, the proposed amendments would address conflicts between the ARM and
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rules without a public hearing.
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW
OF THE STATE OF MONTANA

In the matter of the amendment of ARM ) NOTICE OF PROPOSED
17.8.610, 17.8.612, 17.8.613, 17.8.614, ) AMENDMENT
17.8.615, 17.8.749, and 17.8.1210 )

pertaining to major open burning source ) (AIR QUALITY)
restrictions, conditional air quality open )

burning permits, Christmas tree waste ) NO PUBLIC HEARING
open burning permits, commercial film ) CONTEMPLATED

production open burning permits,
firefighter training, conditions for
issuance or denial of permit, and general
requirements for air quality operating
permit content

TO: All Concerned Persons

1. On , 2016, the Board of Environmental Review
proposes to amend the above-stated rules.

2. The board will make reasonable accommodations for persons with
disabilities who wish to participate in this rulemaking process or need an alternative
accessible format of this notice. If you require an accommodation, contact Elois
Johnson, Paralegal, no later than 5:00 p.m., , 2016, to advise us of
the nature of the accommodation that you need. Please contact
at Department of Environmental Quality, P.O. Box 200901, Helena, Montana 59620-
0901; phone (406) 444- ; fax (406) 444-4386; or e-mail
@mt.gov.

3. The rules proposed to be amended provide as follows, stricken matter
interlined, new matter underlined:

17.8.610 MAJOR OPEN BURNING SOURCE RESTRICTIONS
(1) through (2) remain the same.
(3) When the department approves or denies the application for a permit

under this rule, a person who is jeintly-er-severally directly and adversely affected by
the department's decision may request a hearing before the board_in the manner

prowded in 75-2-211, MCA Ihe—request—fepheanﬂg—must—be—ﬂled—wrthuﬂsdays




(4) through (5) remain the same.

AUTH: 75-2-111, 75-2-203, MCA
IMP: 7 2-2(" 75-2-211, N "\

17.8.612 CONDITIONAL AIR QUALITY OPEN BURNING PERMITS (1)
through (9) remain the same.
(10) When the department approves or denies the application for a permit

under this rule, a person who is jeintly-orseverally directly and adversely affected by
the department's decision may request a hearing before the board_in the manner

provuded in 75-2-211, MCA Ihe—request—fer—heanng—must—be—ﬁled—wﬁhm45—deys

AUTH: 75-2-111, 75-2-203, MCA
IMP: 75-2-203, 75-2-211, MCA

17.8.613 CHRISTMAS TREE WASTE OPEN BURNING PERMITS (1)
through (7)(b)(iii) remain the same.
(8) When the department approves or denies the application for a permit

under this rule, a person who is jointh-orseverally directly and adversely affected by
the department's decision may request a hearing before the board_in the manner

provnded in 756-2-211, MCA. Ihe—Fequest—fer—heaﬁng—m%t—be—ﬁﬂed—wﬁhHH%days




AUTH: 75-2-111, 75-2-203, MCA
IMP: 75-2-203, 75-2-211, MCA

17.8.614 COMMERCIAL FiLM PRODUCTION OPEN BURNING PERMITS

(1) through (7) remain the same.

(8) When the department approves or denies the application for a permit
under this rule, a person who is jeintly-or-severally directly and adversely affected by
the department's decision may request a hearing before the board_in the manner

Lowded in 75-2-211, MCA Ihe—reqaest—fer—heamg—m&st—be—ﬂbd—wﬁmmédays

AUTH: 75-2-111, 75-2-203, MCA
IMP: 75-2-2C" T~ 2-211, MCA

17.8.615 FIREFIGHTER TRAINING (1) through (5) remain the same.
(6) When the department approves or denies the application for a permit

under this rule, a person who is jeintly-orseverally directly and adversely affected by
the department's decision may request a hearing before the board_in the manner

provided in 75-2-211, MCA. Therequestfor-hearing-mustbe-filed-within-16-days

MAR Notice No. .,




AUTH: 75-2-111, 75-2-203, MCA
IMP: 75-2-203, 75-2-211, MCA

17.8.749 CONDITIONS FOR ISSUANCE OR DENIAL OF PERMIT

(1) through (6) remain the same.

(7) If the department denies an application for a Montana air quality permit it
shall notify the applicant in writing of the reasons for the permit denial and advise the
applicant of the right to appeal the department's decision to the board as provided in
75-2-211 or 75-2-213, MCA_, as applicable.

(8) remains the same.

AUTH: 75-2-111, 75-2-204, MCA
IMP: 75-2-211, 75-2-113, MCA

17.8.1210 GENERAL REQUIREMENTS FOR AIR QUALITY OPERATING
PERMIT CONTENT (1) through (1)(e) remain the same.

(2) The following standard terms and conditions are applicable to each air
quality operating permit issued pursuant to this subchapter:

(a) through (i) remain the same.

() The department's final decision regarding issuance, renewal, revision,
denial, revocation, reissuance, or termination of a permit is not effective until 30 days
have elapsed from the ¢ ‘e of the " :cision. The decision may be appealed to the
board by filinga juestfort iring within .. day aftertt c_eoftt < 1L A
copy of the request shall be served on the department. The filing of a timely request
forat aring pestpenes does ~~* ~*~ the effective date of the department's decision
until-the-board-ssues-a-final-deeiston. However, the board may order a stay as
provided in 75-2-218, MCA. If effective, the permit shield, or application shield, as
appropriate, shall remain in effect until such time as the board has rendered a final

MAR Notice No. 17-



decision.
(k) through (5)(c) remain the same.

AUTH: 75-2-217, 75-2-218, MCA
IMP: 75-2-217, 75-2-218, MCA

REASON: Sections 75-2-211, 75-2-213, and 75-2-218, MCA, contain the
procedures for appeals of permits for construction, installation, alteration, use, and
operation of facilities under the Clean Air Act of Montana. As currently written, those
statutes provide:

(1) that a person who is directly and adversely affected by the issuance or
denial of a permit may request a hearing;

(2) that a request for hearing does not stay the department's decision on an
application unless the board orders a stay;

(3) that depending on the applicable statute, an appellant must file an affidavit
supporting the request for hearing either with the request or within 30 days after the
issuance or denial of the permit; and

(4) that a separate process is available for challenges to energy development
projects in 75-2-213, MCA.

The proposed amendments would modify the rules to incorporate these provisions
and remove provisions implementing previous statutory procedures.

In addition, the proposed amendments would strike paragraphs of rule text
that were lifted verbatim from 75-2-211, MCA. The Montana Administrative
Procedure Act at 2-4-305(2), MCA, states that rules should not unnecessarily repeat
statutory language. Doing so creates situations where rules must be amended
whenever even the smallest changes are made to statute. The proposed
amendments instead refer to the appeal process provided in 75-2-211, MCA.

4. Concerned persons may submit their data, views, or arguments
concerning the proposed action in writing to at Department of
Environmental Quality, P.O. Box 200901, Helena, Montana 59620-0901; phone
(406) 444- ; fax (406) 444-4386; or e-mail @mt.gov, no later
than , 2016. To be guaranteed consideration, mailed comments
must be postmarked on or before that date.

5. If persons who are directly affected by the proposed action wish to express
their data, views, or arguments orally or in writing at a public hearing, they must
make written request for a hearing and submit this request along with any written

comments they have to at Department of Environmental Quality,
P.O. Box 200901, Helena, Montana 59620-0901; phone (406) 444- ; fax
(406) 444-4386; or e-mail @mt.gov, no later than ,
2016.

6. If the board receives requests for a public hearing on the proposed action
from either 10 percent or 25, whichever is less, of the persons who are directly
affected by the proposed action; from the appropriate administrative rule review
committee of the Legislature; from a governmental subdivision or agency; or from an
association having not less than 25 members who will be directly affected, a hearing
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will be held at a later date. Notice of the hearing will be published in the Montana
Administrative Register. Ten percent of those persons directly affected has been
determined to be 25, based on the more than 250 persons who potentially couid
wish to appeal air quality permits and therefore could be affected by this rulemaking.

7. The board maintains a list of interested persons who wish to receive
notices of rulemaking actions proposed by this agency. Persons who wish to have
their name added to the list shall make a written request that includes the name, e-
mail, and mailing address of the person to receive notices and specifies that the
person wishes to receive notices regarding: air quality; hazardous waste/waste oil;
asbestos control, water/wastewater treatment plant operator certification; solid
waste; junk vehicles; infectious waste; public water supply; public sewage systems
regulation; hard rock (metal) mine reclamation; major facility siting; opencut mine
reclamation; strip mine reclamation; subdivisions; renewable energy grants/loans;
wastewater treatment or safe drinking water revolving grants and loans; water
quality; CECRA,; underground/above ground storage tanks; MEPA; or general
procedural rules other than MEPA. Notices will be sent by e-mail unless a mailing
preference is noted in the request. Such written request may be mailed or delivered
to , Paralegal, Department of Environmental Quality, 1520 E. Sixth
Ave., P.O. Box 200901, Helena, Montana 59620-0901, faxed to the office at (406)
444-4386, e-mailed to at @mt.gov, or may be
made by completing a request form at any rules hearing held by the department.

8. The bill sponsor contact requirements of 2-4-302, MCA, apply and have
been fulfilled by sending a letter by U.S. Mail to the bill sponsor on January 8, 2016.

9. With regard to the requirements of 2-4-111, MCA, the board has
determined that the proposed new rules will not significantly and directly impact
small businesses.

Reviewed by: BOARD OF ENVIRONMENTAL REVIEW

BY:
JOHN F. NORTH JOAN MILES, CHAIRMAN
Rule Reviewer

Certified to the Secretary of State, , 2016.

MA.. . Notice No. ©.-____




BOARD OF ENVIRONMENTAL REVIEW
AGENDA ITEM
EXECUTIVE SUMMARY
FOR
WATER QUALITY STANDARDS TRIENNIAL REVIEW

AGENDA #111.C.1

AGENDA ITEM SUMMARY: Conduct a required triennial review of Montana’s water quality
standards.

LisT OF POTENTIALLY AFFECTED RULES: Any water quality standard found at ARM Title 17,
chapter 30.

AFFECTED PARTIES SUMMARY: Anyone with an interest in water quality standards may
provide comment during the triennial review comment period.

BACKGROUND: The Montana Water Quality Act and the Federal Clean Water Act require
that the state of Montana review and, as appropriate, adopt new or  rised water quality
standards at least every three years. Public input is an important piece of the review
process, and federal regulations require that a public hearing be held to review applicable
water quality standards as part of the triennial review.

BoARD OPTIONS:

The Board may:

1. Hold a public hearing and accept public comments on Montana’s water
quality standards as part of a required triennial review of those standards; or
2. Determine that a triennial review is not appropriate at this time and deny the

Department’s request.
DEQ RECOMMENDATION:
The Department recommends that the Board hold a public hearing and accept public

comments on Montana’s water quality standards as part of a required triennial review of
those standards.




BOARD OF ENVIRONMENTAL REVIEW
AGENDA ITEM

EXECUTIVE SUMMARY FOR ACTION ON RUI AL

Agenda # 111.C.2

Agenda Item Summary: The department requests that the board act on MAR
Notice No. 17-375, published on October 29, 2015, to repeal air quality rules in
ARM Title 17, chapter 8, subchapters 3 and 7, pertaining to Aluminum Plants and
Mercury Allowance Allocations under Cap and Trade Budget, respectively.

List of Affected Rules: This rulemaking would repeal ARM 17.8.334, 335, and
772.

Affected Parties Summary: This rulemaking will not affect any regulated
sources. The rules proposed for repeal are either not currently enforced by the
department or apply to facilities that no longer operate in Montana.

Scope of Proposed Proceeding: The board is considering final action on the
repeal of the above-referenced rules. The repeal of these rules was proposed in
Montana Administrative Register (MAR) notice No. 17-375, published on October
29, 2015 (Enclosure 1). The board received only one comment on the proposed
rulemaking, a comment from the United States Environmental Protection Agency
in support of the proposed repeal of ARM 17.8.334. is considering
repealing the rules as proposed. See Draft Notice of Repeal of Rules (Enclosure
2).

Background:

Proposed repeal of ARM 17.8.334. Montana adopted this rule effective February
26, 1982, to establish emission standards for existing aluminum reduction plants.
The Columbia Falls Aluminum Company (CFAC) plant was the only existing
aluminum reduction plant in Montana, and discontinued operations in 2009,
negating the need for these emissions standards. The rule should therefore be
repealed. In addition, the federal Environmental Protection Agency (EPA)
promulgated a State Implementation Plan (SIP) Call, on May 22, 2015,
addressing the automatic exemption from applicable emission limitations during
start-up, shutdown, and/or malfunction (SSM) events in ARM 17.8.334.

The SIP Call requires Montana to correct or remove the specific provision from
the SIP within 18 months of the SIP Call, or November 22, 2016. If the board
repeals this rule, the department would then propose to address the SIP Call by
submitting a proposal to the EPA for withdrawal of the rule from the SIP.




Proposed repeal of ARM 17.8.335. The board adopted ARM 17.8.335, effective
August 16, 2002. This rule, which applied to existing aluminum reduction plants
only, allowed exceedances of emission limits during necessary scheduled
maintenance of air pollution control equipment. CFAC was the only existing plant
when this rule was adopted, and ceased operations in 2009. As a result, this rule
is no longer necessary or appropriate, and should be repealed.

Proposed repeal of ARM 17.8.772. The board adopted ARM 17.8.772, effective
October 27, 2006, in response to the federal Clean Air Mercury Rule (CAMR).
CAMR established a federal mercury emissions trading budget and allowed
states to adopt cap-and-trade rules modeled after EPA regulations. In response,
Montana adopted ARM 17.8.772. Due to litigation related to CAMR that began
before adoption of the rule, ARM 17.8.772(4) states, “The department is not
required to submit mercury allowance allocations if the federal Clean Air Mercury
Rule (CAMR) ... is invalidated by a court of competent jurisdiction.” The federal
D.C. Circuit Court of Appeals vacated CAMR on February 8, 2008. Because
CAMR was invalidated, Montana is not required to submit mercury allowance
allocations. Because there is no federal trading budget and no state allocations,
the department has not been using or submitting such allocations, and will not do
so in the future. As a result, it is requesting that the board repeal the rule. The
department will continue to regulate emissions from mercury-emitting electrical
generating units under ARM 17.8.771.

Hearing Information: The board did not set a public hearing and did not receive
a request for a public hearing on the proposed action, so no hearing was held.

Board Options: The board may:
1. Adopt the proposed repeals as set forth in the attached Notice of Repeal;
2. Adopt the proposed repeals with revisions that the Board finds are
appropriate and that are consistent with the scope of the Notice of
Proposed Repeal of Rules and the record in this proceeding; or
3. Decide not to repeal the rules.

DEQ Recommendation: The department recommends that the board repeal
the rules as proposed in the Draft Notice of Repeal of Rules.

Enclosures:
1. Notice of Proposed Repeal

Draft Notice of yeal of ,.ules
3. HB 521 and 311 Analyses
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW
OF THE STATE OF MONTANA
In the matter of the repeal of ARM ) NOTICE OF PROPOSED REPEAL
17.8.334, 17.8.335, and 17.8.772 pertaining)
to emission standards for existing aluminum)
plants--startup ~1d shutdown, maintenance )

(AIR QUALITY)

of air pollution control equipment for ) NO PUBLIC HEARING
existing aluminum plants, and mercury ) CONTEMPLATED
allowance allocations under cap and trade )

budget )

TO: All Concerned Persons

1. On February 5, 2016, the Board of Environmental Review proposes to
repeal the above-stated rules.

2. The board will make reasonable accommodations for persons with
disabilities who wish to participate in this rulemaking process or need an alternative
accessible format of this notice. If you require an accommodation, contact Elois
Johnson, Paralegal, no later than 5:00 p.m., November 9, 2015, to advise us of the
nature of the accommodation that you need. Please contact Elois Johnson at the
Department of Environmental Quality, P.O. Box 200901, Helena, Montana 59620-
0901; phone (406) 444-2630; fax (406) 444-4386; or e-mail ejohnson@mt.gov.

3. The rules proposed for repeal are as follows:
17.8.334 EMISSION STANDARDS FOR EXISTING ALUMINUM PLANTS--

STARTUP AND SHUTDOWN (AUTH: 75-2-111, 75-2-203, MCA; IMP: 75-2-203,
MCA), located at page 17-334, Administrative Rules of Montana.

17.8.335 MAINTENANCE OF AIR POLLUTION CONTROL EQUIPMENT
FOR EXISTING ALUMINUM PLANTS (AUTH: 75-2-111, MCA; IMP: 75-2-203,
MCA), located at page 17-335, Administrative Rules of Montana.

17.8.772 MERCURY ALLOWANCE ALLOCATIONS UNDER CAP AND
TRADE BUDGET (AUTH: 75-2-203, 75-2-204, 75-2-211, MCA, IMP: 75-2-211,
MCA), located at page 17-469, Administrative Rules of Montana.

REASON: ARM 17.8.334, adopted by the board on February 26, 1982,
established emission standards during startup and shutdown for existing alumir n
reduction plants. Any plant not yet constructed and operatingc ti  d isnot
"existing" and >t subject to this rule. The Columbia Falls Aluminum _ _.npany
(CFAC) plant ... olumbia . alls was the only existing aluminum reduction plant in
Montana; it discontinued operations in 2009. Because there are now no existing
aluminum reduction plants in Montana, no source is now or ever will be subject to
ARM 17.8.334. Because there are no longer any existing aluminum reduction plants

1 hNoRP 1 75
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Reviewed by: DEPARTMENT OF ENVIRONMENTAL
QUALITY

/s/ John F. North BY: /s/Joan Miles

JOHN F. NORTH JOAN MILES, CHAIRMAN

Rule Reviewer

Certified to the Secretary of State, October 19, 2015.

M INot No.17-375 )-10/7 715




TO: Board of Environmental Review
FROM: Norman J. Mullen, DEQ Staff Attorney

DATE: January 19, 2016

SUBJECT: House Bill 521 (stringency) and House Bill 311 (takings) review of rulemaking
concerning the repeal of ARM 17.8.334, 17.8.335, and 17.8.772, pertaining to emission
standards for existing aluminum plants--startup and shutdown, maintenance of air pollution
control equipment for existing aluminum plants, and mercury allowance allocations under cap

and trade budget in ARM Notice No. 17-375 (publ. 10/29/15)

HB 521 REVIEW
(Comparing Stringency of State and Local Rules
to Any Comparable Federal Regulations or Guidelines)

Sections 75-2-111 and 207, MCA, codify the air quality provisions of House Bill 521, from the
1995 legislative session, by requiring that the Board of Environmental Review, prior to adopting
a rule to implement the Clean Air Act of Montana that is more stringent than a comparable
federal regulation or guideline that addresses the same circumstances, make certain written
findings after a public hearing and receiving public comment.

In this proceeding, the Board is proposing the repeal of ARM 17.8.334, 17.8.335,concerning
emissions during startup, shut down, and malfunction at aluminum plants, and the repeal of
ARM 17.8.772, concerning mercury allowance allocations under a cap and trade budget.

None of the proposed repeals would make the state rules more stringent than comparable federal
regulations or guidelines. Rather, the proposed amendments would update the Board's air quality
rules to make them more consistent with federal air quality regulations and statutes. Therefore,
no further House Bill 521 analysis is required.

(over, please)



House Bill 521 and House Bill 311 Memo for Repeals of
Air Quality Rule Concerning Existing Aluminum Plants and
Mercury Allc —ance Allocations under Cap and Trade

ARM Notice 0. 17-375

January 19, 2016

Page 2

HB 311 REVIEW
(Assessing Impact on Private Property)

Sections 2-10-101 through 105, MCA, codify House Bill 311, the Private Property Assessment
Act, from the '995 legislative session, by requiring that, prior to taking an action that has taking
or damaging ..uplications for private real property, a state agency must prepare a taking or
damaging impact assessment. Under Section 2-10-103(1), MCA, "action with taking or
damaging implications" means:

a proposed state agency administrative rule, policy, or permit condition or denial
pertaining to land or water management or to some other environmental matter
that if adopted and enforced would constitute a deprivation of private property in
violation of the United States or Montana constitution.

Section 2-10-104, MCA, requires the Montana Attorney General to develop guidelines, including
a checklist, to assist agencies in determining whether an agency action has taking or damaging
implications.

I reviewed tf - guidelines and determined that the proposed repeals would not constitute a
deprivation o1 real property in violation of the federal or state constitution. I have completed an
Attorney General's Private Property Assessment Act Checklist, which is attached to this memo.
No further House Bill 311 assessment is required.




PRIVATE PROPERTY ASSESSMENT ACT CHECKLIST
(using form prepared by Montana Department of Justice, Jan. 2011)

In the matter of the repeal of ARM 17.8.334, 335, pertaining to Aluminum Plants, and the repeal of and
ARM 17.8.772, pertaining to Mercury Allowance Allocations under Cap and Trade Budget, in ARM Notice
No. 17-375 (publ. 10/29/15)

DOES THE PROPOSED AGENCY ACTION HAVE TAKINGS IMPLICATIONS Ul J)ER THE
PRIVATE PROPERTY ASSESSMENT ACT?

YES NO

N 1. Does the action pertain to fand or water management or environmental regulation
affecting private real property or water rights?

N 2. Does the action result in either a permanent or indefinite physical occupation of
private property?

N 3. Does the action deprive the owner of all economically beneficial use of the property?

v 4. Does the action require a property owner to dedicate a portion of property or to
grant an easement? [If the answer is NO, skip questions 4a and 4b and continue with
question 5.]
4a. Is there a reasonable, specific connection between the government requirement and
legitimate state interests?
4b. Is the government requirement roughly proportional to the impact of the proposed
use of the property?

Y 5. Does the action deny a fundamental attribute of ownership?

N 6. Does the action have a severe impact on the value of the property?

N 7. Does the action damage the property by causing some physical disturbance with

respect to the property in excess of that sustained by the public generally?
[If the answer is NO, do not answer questions 7a-7c¢.]

7a. Is the impact of government action direct, peculiar, and significant?

7b. Has government action resulted in the property becoming practically inaccessible,
waterlogged, or flooded?

7c¢. Has government action diminished property values by more than 30% and
necessitated the physical taking of adjacent property or property across a public way
from the property in question?

Takings Checklist for Air Quality Aluminum Plants and Mercury Rule Repeals, MAR Notice 17-_._ Page 1



Taking or damaging implications exist if YES is checked in response to question 1 and also to any one or
more of the ollowing questions: 2, 3, 5, 6, 7a, 7b, 7c; or if NO is checked in response to questions 4a or
4b.

If taking or damaging implications exist, the agency must comply with Mont. Code Ann. § 2-10-105, to

include the preparation of a taking or damaging impact assessment. Normally, the preparation of an
impact assessment will require consultation with agency legal staff.

Takings Checklist for Air Quality Aluminum Plants and Mercury Rule Repeals, MAR Notice 17-375 Page 2




UNITED STATES JVIRONMENTAL PROTECTION AGENCY
REGION 8 :
1595 Wynkoop Street
Denver, CO 80202-1129
Phone 800-227-8917
www.epa.gov/region08

RECT'VED

Ref: 8P-AR NOV 25 20f5 NOV 3 0 2015
. MT Dept - g
Dave Klemp, Bureau Chief Pormltuxf' Bd ;‘ii&raﬁfeau 0N

Air & Waste Management Bureau
Department of Environmental Quality
P.O. Box 200901

Helena, Montana 59620-0901

Dear Mr. Klemp:

The purpose of this letter is to provide comments on Montana’s proposed rule:revisions regarding
Emission Standards for Existing Aluminum Plants — Startup and Shutdown currently available for public
comment,

The EPA supports the repeal of Administrative Rule of Montana, 17.8.334, Emission Standards for
Existing Aluminum Plants — Startup and Shutdown from Montana’s state implementation plan (SIP).
The repeal of this provision should correct the inadequacies contained within it, which were described in
the EPA’s proposed startup, shutdown, or malfunction (SSM) SIP Call (2/22/13, 78 FR 12530) and the
EPA’s final SSM SIP Call (6/12/15, 80 FR 33970). Specifically, the provision had provided aluminum’
plants with exemptions from emission limits during periods of startup and shutdown. With the removal
of this provision, the emission limits for aluminum plants in Montana should apply continuously, and
therefore be consistent with the Clean Air Act. We will reach a final conclusion after the EPA conducts
a notice-and-comment rulemaking on a formal submittal of the repeal.

Thank you for the opportunity to provide comments. If you have any questions, please contact Adam
Clark in the EPA Region 8’s Air Program at (303) 312-7104 or clark.adam@epa.gov.

Carl Daly, Director
Air Program

Printed on Recycled Paper




BOARD OF ENVIRONMENTAL REVIEW
AGENDA ITEM
EXECUTIVE SUMMARY FOR AMENDMENT AND REPEAL

Agenda # ll.C.3

Agenda Item Summary: Amendment and repeal of rules implementing the Opencut Mining
Act.

List of Affected Rules: This request to initiate rulemaking would amend ARM 17.24.201,
17.24.202, 17.24.203, 17.24.206, 17.24.207, 17.24.212, 17.24.213, 17.24.214, 17.24.2186,
17.24.217, 17.24.218, 17.24.219, 17.24.220, 17.24.221, 17.24.222, 17.24.223, 17.24.224, and
17.24.226 and repeal ARM 17.24.216 and 17.24.217.

Affected Parties Summary: The proposed rule amendments would affect persons who apply
for or hold an opencut mining permit and landowners, persons who own land upon which
opencut operations are conducted, and persons who live near opencut operations

Background: The opencut mining rules were last generally amended in 2004. Since that time,
the Opencut Mining Act has been amended in three legislative sessions. In addition,
experience with administering the rules has demonstrated that the rules are in need of
amendment for clarification, to eliminate unnecessary provisions, and add or modify other
provisions to make substantive improvements by adding necessary requirements and deleting
unnecessary ones. The proposed amendments accomplish these purposes. The attached
notice provides further detail.

Hearing Information: A hearing was held on December 11, 2015

Board Options: The Board may:

1. Amend and repeal the rules as provided in the attached Notice of Adoption;
2. Modify the Notice and adopt and repeal rules; or
3. Determine that the rules should not be amended or repealed.

DEQ Recommendation: The Department recommends that the Board adopt the attached
Hearing Examiner Report, HB 311 analysis, and responses to comment contained in the
attached Notice of Adoption, and amend and repeal the rules as provided in the attached Notice
of Adoption.

Enclosures:
1. Notice of Public Hearing on Proposed Amendment and Repeal
2. Hearing Examiner Report
3. HB 311 Analysis
4. Proposed Notice of Adoption



BEFORE THE BOARD OF ENVIRONMENTAL REVIEW
OF THE STATE OF MONTANA

In the matter of the amendment of )
ARM 17.24.201, 17.24.202, )
17.24.203, 17.24.206, 17.24.207, )
17.24.212,17.24.213, 17.24.214, )
17.24.218, 17.24.219, 17.24.220, ;
17.24.221,17.24.222,17.24.223, )
17.24.224,17.24.225, and 17.24.226 )
and the repeal of ARM 17.24.216 and )
17.24.217 pertaining to rules and )
regulations governing the Opencut )
Mining Act )

HEARING EXAMINER REPORT

On December 11, 2015, the undersigned presided over and conducted
the public hearing held in Room 111 of the Metcalf Building, 1520 East Sixth
Avenue, Helena, Montana, to take public comment on the above-captioned
proposed amendment of ARM 17.24.201, 17.24.202, 17.24.203, 17.24.206,
17.24.207,17.24.212,17.24.213, 17.24.214, 17.24.218, 17.24.219, 17.24.220,
17.24.221, 17.24.222, 17.24.223, 17.24.224, 17.24.225, and 17.24.226 and the
repeal of ARM 17.24.216 and 17.24.217 pertaining to rules and regulations
governing the Opencut Mining Act.

1. The Notice of Public Hearing on Proposed Amendment and Repeal
(Reclamation), MAR Notice No. 17-356 was published on November 12, 2015. A
copy of the Notice of Public Hearing on Proposed Amendment is attached to this

ort. (Attachments are provided in the same order as they are referenced in this
report.)

2. The hearing began at 9:00 a.m., and was digitally recorded.




3. The undersigned announced that persons at the hearing would be
given an opportunity to submit their data, views, or arguments concerning the
proposed action, either orally or in writing. Details of where to submit written
views or arguments were provided. At the hearing, the undersigned identified the
MAR notice and read the Notice of Function of Administrative Rule Review
Committee as required by Mont. Code Ann. § 2-4-302(7)(a). The rulemaking
interested persons list and the opportunity to have names placed on that list were

addressed. The Presiding Officer explained the order of presentation.

SUMMARY OF HEARING

4. J.J. Conner, the Unit Coordinator of the Opencut Mining Program of
the Montana Department of Environmental Quality (Department) gave a statement
pertaining to the rationale behind the rule revisions. Specifically, these changes
were in response to changes to the Act enacted in the 2007, 2009, and 2013
legislative sessions Any other changes were to clarify and simplify the rules by
reorganizing and streamlining them into similar sections, and to repeal two
sections deemed to be redundant, and eliminate concepts that have been the source
of confusion. The written statement is hereto attached.

5. Atthe hearing, Mr. Steve Wade provided comments as representative
of the Montana Contractors’ Association (MCA). Mr. Wade indicated that the
changes in the rules had been made in a consultative fashion with the MCA, and

that the MCA approved of the amendments.
SUMMARY OF WRITTEN MATERIALS
6. Substantially prior to the hearir~ v  ten c(___nents were received by

the Department from the Montana bentonite mining industry, American Colloid

Company, Wyo-ben Incorporated, and Bentonite Performance Materials, LLC.




The written comments of these individuals, attached, are appropriately summarized
in the comment section of the Notice of Amendment and Adoption.

7. The Department also submitted a memorandum from Department staff
attorney, Mr. Dana David, with HB 521 and HB 311 reviews of the proposed
amendments and a Private Property Assessment Act Checklist. Mr. David’s

memorandum is attached to this report.

8. The period to submit comments ended at 5 p.m. on December 18,
2015.
HEARING EXAMINER COMMENTS
9.  The Board and the Department have jurisdiction to adopt, amend, or

repeal the amendment pursuant to Mont. Code Ann. §§ 76-4-104 and 75-6-103.

10.  House Bill 521 (1995) generally provides that the Board may not
adopt a rule that is more stringent than comparable federal regulations or
guidelines, unless the Board makes written findings after public hearing and
comment. The proposed amendments are not more stringent than a comparable
federal regulation or guideline. Therefore written findings are not necessary.

11.  House Bill 311 (1995), the Private Property Assessment Act, codified
as Mont. Code Ann. § 2-10-101 through -105, provides that a state agency must
complete a review and impact assessment prior to taking an action with taking or
damaging implications. The proposed amendments affect real property. A Private
Property Assessment Act Checklist was prepared in this matter. The proposed
amendments do not have taking or damaging implications. Therefore, no further
HB 311 assessment is necessa=".

12.  The procedures required by the Montana Administrative Procedure

Act, including public notice, hearing, and comment, have been followed.




13.  The Board and Department may adopt the proposed rule amendment,
reject it or adopt the rule amendment with revisions not exceeding the scope of the
public notice.

14.  Under Mont. Code Ann. § 2-4-305(7), for the rulemaking process to
be valid, the Board must publish a notice of adoption within six months of the date
the Board published the notice of proposed rulemaking in the Montana

Administrative Register, or by May 12, 2016.

Dated this 21st day of January, 2016.

C‘S*E. A~ "
N

Benjamin Reed
Hearing Examiner
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW
OF THE STATE OF MONTANA

In the matter of the amendment of ARM NOTICE OF PUBLIC HEARING ON

17.24.201, 17.24.202, 17.24.203, PROPOSED AMENDMENT AND
17.24.206, 17.24.207, 17.24.212, REPEAL

17.24.213, 17.24.214, 17.24.218,

17.24.219, 17.24.220, 17.24.221, (RECLAMATION)

17.24.222, 17.24.223,17.24.224,
17.24.225, and 17.24.226 and the repeal
of ARM 17.24.216 and 17.24.217
pertaining to rules and regulations
governing the Opencut Mining Act

N N N N N N et N Nt gt

TO: All Concerned Persons

1. On December 11, 2015, at 9:00 a.m., the Board of Environmental Review
will hold a public hearing in Room 111, Metcalf Building, 1520 East Sixth Avenue,
Helena, Montana, to consider the proposed amendment and repeal of the above-
stated rules.

2. The board will make reasonable accommodations for persons with
disabilities who wish to participate in this public hearing or need an alternative
accessible format of this notice. If you require an accommodation, contact Elois
Johnson, Paralegal, no later than 5:00 p.m., November 23, 2015, to advise us of the
nature of the accommodation that you need. Please contact Elois Johnson at
Department of Environmental Quality, P.O. Box 200901, Helena, Montana 59620-
0901; phone (406) 444-2630; fax (406) 444-4386; or e-mail ejohnson@mt.gov.

3. The rules proposed to be amended provide as follows, stricken matter
interlined, new matter underlined:

17.24.201 APPLICABILITY (1) remains the same.

(2) An operator conducting a-sand;-gravel-bentonite-clay-or-scoria
mining opencut operations pu#suant—te must comply with the provisions of

a reclamation contract or permit issued under the Montana-Opencut-or-Strip-Mined
l:and—Reelamaﬁen Act and this subchapter ef-—1-97—1—ws+eeegmzed—as—be+ngm

undertt 3 »un YT ided-
required betore an operator comme=~~- the iunuwiiy.

(a) an opencut operation thar results in the removal of more than 10,000
%‘:” \lq-rrln ~E MAL(...:...L. a_r:.l PPN TP [,

{D) more han one opencut operation where each operation r=<'ls in the
removal of less than 10,000 cubic vards of materials and overburden, put the several
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operations result in the removal of a total of 10,000 cubic yards or more of materials
and overburden; or

(c) an opencut operation where overburden £~ ™Aaterials are removed from
a previously mined site and the amount mined, combinea with the amount of
previously removed materials and overburden, exceeds 10,000 cubic yards.

(3) Contracts and permits in effect en-February13,-2004 before [the effective
date of this amendment], need not be amended to comply with rules and rule
amendments adopted on February-13,2004 [the effective date of this amendment].
Applications for pemmits, permit amendments, and permit transfers assignments
that were-submitied the department determined to be complete prior to February-13;
2004 [the effective date of this amendment], remain subject to provisions of this
subchapter relating to application requirements as they read on the date

the application-was-submitted department determined the application to be

complete.
(4) Except as provided in (5) and ARM 17.24.226, a permit amendment is

required before taking an action that expands or changes a permitted opencut
operation.

(5) Except as provided in ARM 17.24.226(5), an operator holding a permit
issued under the Act may commence a limited opencut operation that meets the
criteria in ARM 17.24.226 and 82-4-431, MCA, after the operator has submitted the
limited opencut operation form to the department.

AUTH: 82-4-422, MCA
IMP: 82-4-431, MCA

REASON: The proposed amendments to ARM 17.24.201 would implement
Sec. 5, Ch. 198, Laws of 2013. The proposed amendments to (2) would restate the
statutory threshold for obtaining an operating permit and are appropriate for
restatement in the rule to notify applicants and operators that failure to obtain a
permit before exceeding the 10,000 cubic-yard permit threshold is a violation of the
Act.

The proposed amendments to (3) would notify permitted operators and
applicants that the proposed amendments to the subchapter do not apply to permits
and applications determined to be complete as of the effective date of these
amendments.

New (4) would implement Sec. 5, Ch. 198, Laws of 2013 and would exclude
limited opencut operations from the requirement to obtain a permit or an amended
permit. In addition, new (4) would clarify that any action that expands or changes a
permitted opencut operation requires an amended permit except when the action
qualifies as a limited opencut operation.

New (5) would implement Sec. 5, Ch. 198, Laws of 2013 and would require
an operator to submit the limited opencut information form to the department before
commencing a limited opencut operation. Submittal of the information form to the
department before commencing operations is necessary to afford the department
the opportunity to notify the applicant soon after operations commence in the event
that the operation does not meet the requirements for a limited opencut operation.
New (5) would also notify operators that a limited opencut operation must meet the
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subchapter.
(11" "Removal" means excavation of soil, overburden, and material from its

natural ~~nniman

(12} Siope" means the measure of an incline by means of a ratio of
horizontal to vertical distance indicated by a pair of numbers separated by a colon,
for example, 3:1, which means one foot of rise over three horizontal feet.

5 113 "Soll" rrearsthe-dotorrosi-bestipgsiiace-materalwhichis

typiea”y—the—Q—A—ELand—Bheﬂzmqs—m—sed—pmMedeseﬂphens has the meaning
given in 82-4-403, MCA.

(A2 "Tillin~" men=ne hraslkina un the substrete ~r enil hafore seeding to a
depth of at least ¢ V iditions for piant growtn.

AUTH: 82-4-422, MCA
IMP: 82-4-403, 82-4-422, 82-4-431, 82-4-432, 82-4-434, MCA

REASON: The proposed amendments to ARM 17.24.202 are necessary to
update definitions and bring them into compliance with changes to the Opencut
Mining Act made by Sec. 2, Ch. 198, Laws of 2013.

The proposed amendments would revise the definition of "access road" in (1)
because Sec. 2, Ch. 198, Laws of 2013 excludes "private roads" from the definition
of "affected lands" that require reclamation. The amended definition is necessary to
identify the elements of an access road that would be subject to reclamation at the
request of the landowner. The other amendments are necessary to improve syntax
and readability.

New (2), (6), and (10) are necessary to clarify the distinction within a "permit
area" between a "bonded area" where opencut operations are allowed, because the
area is covered by a reclamation bond, and a "non-bonded area" where opencut
operations are prohibited, because the area is not covered by a reclamation bond.
The proposed new terms codify the department's practice of allowing an operator to
bond only a portion of the permit area thereby limiting the burden of bond costs.

The proposed deletion of (3), (4), and (5) would eliminate the definitions of
"facility level area," "main permit area,” and "mine level area" that are proposed to be
deleted throughout the subchapter because they are regulatory concepts that
operators have found confusing. Elimination of these terms would improve
regulatory clarity.

The proposed amendment of existing (6), (8), and (9) and proposed new (14)
would substitute the restatement of those definitions that are currently in the rule in
favor of reference to the definitions set forth in the Act. The proposed amendments
improve clarity and avoid confusion that results from restatement of terms that are
defined in statute. The proposed amendment of existing (6) substitutes "materials"”
as set forth in the statute for "mine materials” in order to eliminate a distinction in
terminology that is unnecessary.

New (9) would implement considerations that the department would use to
determine whether it could refuse to approve an application under 82-4-431(5),
MCA, for an operator who has engaged in a "pattern of violations." It would
establish three violations, the minimum number to establish a pattern, as the
threshold for disqualification. New (9)(a) would maximize due process protections
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for alleged violators by excluding a violation that is the subject of pending
administrative or judicial review from consideration from counting as a pattern
violation. New (9)(b) is necessary to exclude from consideration, as a pattern of
violations, a violation described in an administrative or judicial order for which the
operator has demonstrated compliance. The board has determined that having
three unabated violations that harm public health or the environment indicates a lack
of diligence sufficient to withhold permit issuance.

New (11) would add a definition for "removal” to clarify when opencut
activities, which are not subject to the permit exclusion for limited opencut
operations, reach the 10,000-cubic-yard permit threshold. The new definition
implements Sec. 5, Ch. 198, Laws of 2013, which amends 82-4-431(1)(c), MCA, to
require a permit for an operator who "re  sves materials and overburden at a
previously mined site where the removal, combined with the amount of previously
mined materials and overburden, exceeds 10,000 cubic yards." (emphasis added)
That provision, construed in conjunction with the definition of "opencut operation” to
include "mining directly from natural deposits of materials" in 82-4-403(7)(c), MCA,
demonstrates the intent of the Legislature that disturbance, rather than removal from
the site of soil, overburden, or materials, triggers the obligation to obtain a permit.
The proposed definition would mean that volumes of soil and overburden that have
been removed from their natural condition and stockpiled at the site will not be
deducted from the volume of the excavation for the purposes of determining whether
the 10,000-cubic-yard threshold in 82-4-431(1), MCA, has been exceeded. The new
definition would recognize the remedial intent of the Opencut Mining Act to provide
for reclamation of sites where opencut operations have occurred.

New (13) would codify terminology used on opencut forms for determining the
steepness of a slope. The definition is necessary to avoid confusion when a slope is
described by a simple ratio.

New (15) would clarify "tilling," a term used in ARM 17.24.219, and is
necessary to establish a minimum depth for preparation of land prior to seeding.

The one-foot tillage depth is generally considered to be the minimum necessary to
achieve successful revegetation.

17.24.203 BOND OR OTHER SECURITY (1) An application for a permit by
= nnn_gover~~~~* gperator must be accompanied by a bond or other security

acceptable 1o ihe department under 82-4-433, MCA, of-atieast $200-for-each-acre-of
aﬁeeted—land—.aselefmed—m-sz—l 93—M€Aand thlS subchapter Aﬂer—the

(2) The department may adjust the amount c;f the bond or other security
levels:
(a) based on information available to the department; and

(b) vearly when necessary to secure the department's estimate of costs to
fected land. Should the department determine that additional bond or
otner securny is required, the operator shall submit it a bond or security in the
increased amount within 30 days of natification by the department.
(3) The operator shall immediately notify the department if the bond or other
security is canceled or becomes ineffective. If the bond or other security is canceled
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or etherwise becomes ineffective, the operator shall reinstate i or replace it the
canceled or ineffective bond or security with another bond or ether security
acceptable to the department under 82-4-433, MCA, =and thie eijhrhantar wijthin 30
days of notification by the department of-the-cancellauen nat ine canceied or
ineffective bond or other security must be replaced. Upen-failure-of In the event that
the operator fails to reinstate or replace such bond or other security within that
time the time provided in this rule, the department may suspend the any permit{s}
secured by such the canceled or ineffective bond or other security untilts
reinstatement-orreplacement in accordance with 82-4-442, MCA. The operator
shall immediately cease opencut operations, except reclamation activities, on lands
covered by a suspended permit.

(4) An operator may apply for release of the bond in phases as follows:

(a) upon completion of phase | reclamation, which includes completion of all
the requirements in ARM 17.24.219(1), except the requirements of ARM
17.24.219(1)(h)(ii}(K), (L), and (M). Any phase | reclamation bond or security
release must leave sufficient bond or security to secure the estimated cost of
completion of phase Il reclamation;

(b) upon completion of phase Il reclamation, which includes completion of all
the requirements of ARM 17.24.219(1).

4) (5) Regquests An application for full phase | or partial phase Il bond
release of-bond or release of other security must be submitted on forms provided by
the department,_and must include:

(a)_a site map that shows:

(i) the existing permit area and release request area;

(ii) _the landowner material stockpile area and remaining soil stockpile, if
applicable;

(iii) roads: and

(iv) other pertinent mapping items as required by ARM 17.24.221(5);

(b) at least four photographs taken from the north, south, west, and east
corners of the release request area; and

(c) for applications for release of bond amounts for phase |l reclamation, at
least three photographs taken at three different locations in the permit area showing
typical vegetation within an area approximately five feet wide and including an object
to define scale.

(6) The department may release a portion of the bond or security when the
operator demonstrates completion of a reciamation phase, as defined in (4), for a
discrete portion of the permit area if;

(a) the remaining reclamation can be accomplished without disturbance of
completed reclamation; and

(b) the remaining amount of bond or security is sufficient to cover estimated
cost to complete reclamation of the affected land.

TEC . i o o i i i i e ptaanas aarar s s sasansiriy sarr ariy feasriarsiasiats

any mcreased costs of reclamation nc~-~ssanr’ *~ ~omply with the Act, this
subchapter, and the permit until phase Il bond release.

(8) State and federal agencies and counties, cities, and towns are not
required to post a bond or security. These government operators may request
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release from responsibility for reclamation in the same manner as nongovernmental
operators request bond or security release in accordance with this rule, including
release of a portion of the permitted area, except that government operators may not
request release of responsibility for phase | reclamation.

AUTH: 82-4-422, MCA
IMP: 82-4-432, 82-4-433, MCA

REASON: The proposed amendments to ARM 17.24.203 would implement
changes to the Act by Sec. 12, Ch. 385, Laws of 2007 for determination of the
amount of a reclamation bond or other security. The proposed amendments to (1)
would clarify that the requirement to post a reclamation bond or security only applies
to nongovernment operators and deletes the provision for the $200 per acre
minimum bond amount that was specifically repealed by Sec. 12, Ch. 385, Laws of
2007.

The proposed amendments to (2)(a) would provide notice to applicants, in the
rule, of the authority of the department under 82-4-432(2)(a), MCA, to withhold
issuance of a permit pending increase in the bond amount, if the department
determines, based on available information, that the amount of the bond submitted
with the permit application is inadequate. The amendments would ensure that the
amount of the bond is adequate before opencut operations may begin, thereby
reducing the risk that the state would need to rely on public funds to reclaim the site.
The proposed amendments to (2)(b) are necessary to notify operators that exercise
by the department of its authority to require an operator to provide additional bond
would be based on the department's determination of estimated reclamation costs.
Otherwise the amendments to (2)(b) are necessary to improve the syntax and
readability of the rule.

The proposed amendments to (3) would improve the syntax and readability of
the rule. In addition, the amendments would require the operator, as well as the
insurer or other guarantor, to immediately notify the department in the event that a
reclamation bond is canceled or becomes ineffective. This would ensure that the
department has the opportunity to immediately suspend the operation or take other
action to make sure that there is coverage of a bond or other security sufficient for
reclamation of all disturbances. Amended (3) would also reference the department's
suspension authority under 82-4-442, MCA, to notify operators that suspension of a
permit under the rule must follow the procedures set forth in the statute.

New (4) would codify the department's practice of allowing an applicant to
apply for phased bond release. New (4) also accommodates proposed amendments
to ARM 17.24.219, which would provide more flexibility for an operator applying for
bond release. New (4) would follow ARM 17.24.219 by establishing two phases of
bond release, phase | and phase Il. New (4) would make an operator eligible for
phase | bond release upon completion of all reclamation activities that would
presumably be completed in the first season after opencut activities cease, i.e., all
activities except demonstration of successful revegetation. New (4) would make
demonstration of revegetative success during the second growing season the
benchmark for phase Il or full bond release. Providing for phased bond release is
necessary to allow an operator to release a portion of the bond after backfilling,
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grading, and revegetation have been completed and avoid the costs of maintaining
the full bond amount pending demonstration of revegetative success.

Revised (5), previously numbered (4), would codify the department's practice
regarding the information required for an application for bond release. Revised (5)
would allow an operator to request partial bond release when all reclamation is
complete, except demonstration of revegetative success. The submittal
requirements set forth in (5)(a) and (b) are the minimum necessary to demonstrate
reclamation in accordance with ARM 17.24.219. Revised (5)(b) and (c) would
facilitate timely processing of bond release applications by requiring the operator to
provide pictorial evidence of successful reclamation in advance of the site
inspection, so that the department may address any problems in advance of the
inspection.

New (6) would codify the considerations that the department uses to evaluate
an application for partial bond release, meaning release of a reclamation bond for
only a portion of the permit area. The considerations are necessary and practical in
that they would ensure that full reclamation is possible without disturbing areas
where the bond has been released and that the amount of the bond remaining after
partial release is sufficient to cover the costs of reclamation of the unreclaimed
portion of the site.

New (7) provides that partial release of a reclamation bond does not prohlblt
the department from increasing the amount of the remaining bond in the event that
the department concludes that the amount of the remaining bond is insufficient to
cover estimated reclamation costs. The provision will ensure that the amount of the
remaining bond will be sufficient to cover the costs of reclamation, thereby reducing
the risk that the department would resort to public funds to complete reclamation.

New (8) would allow government operators, who are exempt from the
requirement to obtain a reclamation bond, to apply for a release of responsibility for
reclamation in the same manner that a nongovernmental operator would apply for
partial bond release. New (8) would deny government operators the opportunity to
apply for phased bond release based on vegetative success in recognition of the
limited financial incentive for a government operator to do so. Phased bond release
is intended to relieve operators from the holding costs for a reclamation bond or
other security. Therefore, phased bond release is not applicable to government
operators because they are not required to post reclamation security.

17.24.206 LANDOWNER GONSENTFORRECLAMATINN
CONSULTATION (1) Aneperater—shau—seeure—theeensem—et—meewner—ef—the%nd

prewdewt—the—plaﬂef—epenatlen— An appllcatlon for a permlt or for an amendment to

add acreage, for an asphalt or concrete plant, to change postmining land use, or to

UIS H1e 1dlHUUWI IC] SO TH-HHUSTH R E-SUHHHEeO-OH dDOUL U1€ Propoused operncut

operatlons by supplylnq a form prowded by the department Ne—appheatren—fer—a

(2) The landowner consultation form must require the Iandowner to:
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right to conduct opencut operations under the permit to avoid conflicts between the
operator and the landowner about the use and control of the permitted area.

New (2)(f) )y would require the landowner and the operator to consent to
entry of department staff to inspect property where an opencut operation is located
and to inspect or complete reclamation of the property as permitted by 82-4-442, 82-
4-445, and 82-4-446, MCA. This would facilitate the department's performance of its
regulatory functions without interference.

17.24.207 ADDITIONAL REQUIREMENTS FOR BENTONITE MINES (1) In
addition to the requirements imposed by ARM 17.24.203, 17.24.206,
and 4424216 17.24.218 through 17.24.222, the department may require the
following information as part of the plan of operation for a bentonite mining
operation:

(a) an analysis of the soil and each major stratum in the overburden;
including that includes determinations of:

(i) saturation percentage;;

(i) pHs;

(i) electrical conductivity;;

(iv) sodium adsorption ratio;;

(v) texture;; and

(vi) additional characteristics the department may require.

(2) A soil analysis required under (1)(a) must describe:

A) (a) the identifying number and depth of each samples taken;

(B} (b) the methods by which they-were the samples were taken;

C)-thedocat | dopths f hich 4 ke

(D) remains the same, but is renumbered (c).

(E) (d) the analytical methods ef-analysis used; and

(F) remains the same, but is renumbered (e).

(i) (3) Fhe A soil analysis required by (1)(a) must be accompanied by a
map that describes delineating:

A (' the soil types jH~—*¢i~

(B3 (p) the location ana aeptn of each sample taken sitelocations;

(C) remains the same, but is renumbered (c).

(B} (d) the dominant vegetative species present on each soil type;-and.

(b} (4) The department may also require that the plan of operation contain a
description of the location and method of disposal of bentonite cleanings, stray
bentonite seams, and overburden that are unsuitable for plant growth. Such
materials must be buried under at least three feet of material suitable for sustaining
the postmining vegetation, but if suitable burial material is not available, then the
material that is unsuitable for plant growth must be laid and graded to a condition
T 1 Al a
prarnts growui, dna pienas into wie surrounaing area.

AUTH: 82-4-422, MCA
IMP: 82-4-432, 82-4-434, MCA
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RE/ 3: The amend :nts to ARM 17.24.207 are proposed to improve
the syntax ana readability of the rule. No substantive amendments are proposed,
except that the language to be added to (1)(d) would provide flexibility for operations
where the pre-mine conditions do not permit burial of materials unsuitable for plant
growth beneath three feet of suitable material.

17.24.212 APPROVAL-OR DISARPROVAL REVIEW OF AN
APPLICATION FORA-PERMIT (1) Upon receipt of an a-permit application to
conduct opencut operations and within the time limits provided in 82-4-432{4), MCA,

the department shall inspect-the-proposed-site-and evaluate the application to

determine if the requwements of the Act and thls subchapter will-be are satisfied. ¥

(2) Except as provided in 75-1-208(4)(b), MCA, within five working days of
receipt of an application to conduct opencut operations, the department shall
determine and notify the applicant whether the application is complete. A complete
application mi  :be submitted on forms provided by the department and must
contain the materials and information require” hv 82-4_A29(1\ and (2) MCA ~nd tha
plan of oper=tion required by / 117.24.21% *nrougn 1/.24.243.

(3) It ine department determines that an application is complete, the
applicant shall comply with the public notice requirements required by 82-4-432,
MCA, and the department shall review the application for acceptability.

(2) (4) Fhe-departmentshall-approvea A permit application is acceptable if it
determines-that: the materials and information provided to the department
demonstrate that the proposed opencut operation complies with requirements of 82-
4-432(1) and (2), MCA, and contains a plan of operation that meets the
requirements of this subchapter.

3) (6) Before approving determining that an eperator'spermit application for
a permit is acceptable, the department shall submit a copy of the plan of operation,

includinn <ite and araa mane map(s), to the state historic preservation office for

‘uat re. I sinthe proposed permit area. fthe-site-is
lkely-te - tural-resources Based = ~formati~m ~omridar e the
state historic ~-~servation office and as rec****~d by law, tne department may require

that the operator sponsor a cultural resources survey by a-competent an

archaeological professional autherity-priorto-approving-the-application and provide a

plan to protect archeological and historical values on affected lands. Unless
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prohibited by law, the department shall make available a response received from the
state historic nres~~~tion office.

4) (6) A permit must provide that the operator shall comply with the
requirements of the Act and this subchapter. Before determining that an ap~"~~*~n
for a permit or amendment is acceptable, the department may condition a permit as
necessary to accomplish the requirements of the Act and this subchapter including,
but not limited to, requiring surface water and ground water guality and quantity
mc~*ring before, during, and after opencut operations inside and outside the permit
area.

and-an-applica av-not-bedin-opencut-operationsuntil-a permitis-issued becomes
effective when the department notifies the applicant in writing that the information
and materials provided to the department meet all the requirements of the Act and
this subchapter and that the permit is approved and issued by the department.

AUTH: 82-4-422, MCA
IMP: 82-4-402, 82-4-422, 82-4-423, 82-4-431, 82-4-432, 82-4-434, MCA

REASON: The proposed amendments to ARM 17.24.212 would implement
the amendments enacted by Sec. 11, Ch. 385, Laws of 2007 and Sec. 7, Ch. 477,
Laws of 2009. The proposed amendments to (1) are necessary to improve syntax
and readability of the rule. The last sentence of (1) would be deleted in favor of
proposed new (5).

New (2) and (3) would restate the requirements of 82-4-432, MCA, in order to
consolidate all necessary information for applicants in one place in the rule. The
proposed last sentence of (2) is hecessary to notify applicants which rules are
relevant to an application for a permit.

New (4) would restate current (2) and would substitute terms that follow the
applicable statute, 82-4-432, MCA, for clarity. New (4) would also delete the
provisions of (2)(a) and (b) because they have been invalidated by changes enacted
by Sec. 11, Ch. 385, Laws of 2007, and otherwise merely paraphrase the statute.

The proposed amendments to (5), currently (3), would improve syntax and
readability of the rule and articulate the department's understanding of the legal
requirements arising from the Montana antiquities laws provided in 22-3-421, MCA,
et seq. and 82-4-434(3)(h), MCA. The last sentence of (5) would respond to
concerns of applicants that they are unable to review communications from the State
Historic Preservation Office to the department.

The proposed amendment to (6), currently (4), would allow the department to
condition a permit as necessary to accomplish the requirements of the Act or rules.
This amendment would provide a process to ensure compliance that is less drastic,
time-consuming, and costly than permit denial and reapplication. Revised (6) would
add lar 17 > thatis propt :d to be deleted from current ARM 17 ~1 ~18(1) d
(i). The anyuage would be relocated to improve the logic and flow ot the rule.

The proposed amendments to (7), currently (5), are proposed to improve the
syntax and clarity of the rule. The proposed amendments would establish a clear
time when opencut operations may commence after approval of a permit and
prevent operations from commencing before the permit has been issued.
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17.24.213 AMENDMENT OF PERMITS (1) An operator may apply for an

amendment to its permit by submitting an amendment application te on a form
provided by the department. Upon receipt of an amendment application and within
the t|me I|m|ts provnded in 82-4-432(49 MCA the department shall—;f—tt—determmes

pFepesed—s#e—and evaIuate the amendment appl|cat|on to determ|ne |f the
requurements of the Act and thls subchapter will be satlsfled lf—thedepa#ment

that An application to amend a permit is acceptable |f it meets the requirements of
ARM 17.24. 212 and mcludes the foIIowmq

fe#n—preweled—by—the—depaﬁment— a new or add|t|onaI bond +f—neeessaw— or other

security sufficient to cover additional estimated costs of reclamation required by
ARM 17.24.203 and 17.24.220;

(b) a new landowner sensent consultation form if required under ARM
17.24.206(H);;
(c) a new zoning compliance form if required under ARM 17.24.223;; and

(d) a rewse pIan of operatlon mw&ens—#—neeessaacy—and

(3) For an amendment application solely to extend the reclamation date for a
period of no more than five years that is submitted no later than five years after the
first approval date of the permit, the applicant shall apply to extend the reclamation
date on a form provided by the department and provide an updated landowner
consultation form.

3) (4) An amendment does-hot-become-operative-until-approved becomes
effective when the department notifies the applicant in writing that the information
and materials provided to the department meet all the requirements of the Act and
this subchapter and that the amendment is approved and issued by the department.
Once approved an amendment becomes part of the original permlt

AUTH: 82-4-422, MCA
IMP: 82-4-432, 82-4-433, 82-4-434, 82-4-436, MCA

REASON: The proposed amendments to ARM 17.24.213 would implement
the changes to the Act enacted by Sec. 11, Ch. 385, Laws of 2007 and Sec. 7, Ch.
477, Laws of 2009. ..ie proposed strikeouts in (1) delete provisions for mandatory
inspections in accordance with the amendments enacted by Sec. 7, Ch. 477, Laws
of 2009.

The proposed amendments to (2) would recognize that the procedures for
amendment of a permit generally follow the procedures for application for an original
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permit set forth in ARM 17.24.212. See 82-4-432(12), MCA. Accordingly,
descriptions of procedures are stricken in favor of reference to the applicable rule.
Current (2)(b) would be deleted for regulatory clarity because it generally repeats
language set forth in (1). The proposed amendments to (2) would improve syntax
and readability of the rule and conform the rule to language proposed elsewhere in
the subchapter.

New (3) would provide an expedited procedure in the event that an operator
only desires to extend the reclamation date within five years of having obtained the
original permit. The expedited procedure is justified because the information
provided in the original application is unlikely to have materially changed within the
five-year period.

The proposed amendments to (4), currently (3), are necessary to inform the
applicant that a permit amendment does not become effective until the department
notifies the applicant in writing that the amendment application is approved and the
amendment is issued. The proposed amendments are necessary to establish a
clear time when opencut operations may commence pursuant to amendments to a
permit and prevent the operator from commencing operations under the amended
permit until it is issued. The new language in (4) is proposed so that the rule more
closely follows proposed ARM 17.24.212(7). The language proposed in ARM
17.24.212(7) would be restated in (4) to notify operators that expanded operations
under an amended permit may only commence after the department provides written
notice of approval.

17.24.214 ANNUAL PROGRESS PRODUCTION REPORT (1) An
operator who-pessesses-one-or-more-permits shall submit one
annual pregress production report for that addresses all opencut operations during
the previous calendar year to the department on or before March 1 of each year.

(2) The annual pregress production report must be submitted on a form
provided by the department. ln-additionto-the requiremenis-in-82-4-403,-MCA;
the The report must list all ef-the-operators-permitted-sites-and-provide-the
informationrequired-by-the-depardmentforeach-of those sites where the operator

engaged in permitted, unpermitted, or limited opencut operations and describe the
amount of materials removed for each site.
(3) The annual production report must be accompanied » payment of the
annual fee, in accordance with 82-4-437, MCA, for the sites listed according fo (2).
(4) The department may require an operator to provide documentation of
materials removed for the purpose of verifying the amounts reported under this rule.

AUTH: 82-4-422, MCA
IMP: 82-4-402, 82-4-434, MCA

RE "~ 7"l: The proposed amendments to ARM 17.24.214 would implement
changes to annual reporting requirements enacted by Sec. 9, Ch. 477, Laws of 2009
and Sec. 8, Ch. 198, Laws of 2013. The proposed revision of the title of the rule
provides regulatory clarity because "production” more accurately describes the
subject matter of the report. The proposed amendments to (1) would implement
Sec. 8, Ch. 198, Laws of 2013, to expand the applicability of the annual report
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natural-barriers,-or man-made structures; orlosated-ip -~ —griremante of /1 Vglr*n

not agglyt act|ve hayland ercropland need—net—be—mamee‘ """""""""""""""""

(b) an access road establishment construction; and use;-and-reclamation
section that is consistent-ncluding with the landowner's acknowledgements
contarned in the landowner consultation form reqwred by ARM 17 24.206:;

(c) a soil and overburden characterlzatlon section that includes the averaqe

soil and overburden thicknesses in the permit area determi~=~ on the basis of no
less than three test holes spaced representatively to describe proposed permit areas
of less than nine acres and one test hole per each three-acre area for proposed
permit areas of nine acres or more, with a maximum of 20 representatively spaced
test holes for proposed permit areas that exceed 60 acres, or as otherwise approved
by the department in the permit;

(i) for the purposes of this subsection:

(A) test holes must be of sufficient depth to measure the thicknesses of soil
and overburden;

(B)_representative test holes must be located in both bonded and ~~~
bonded areas;

(C) exposur~e of tha enil qnd gunrhiirdan nrafily ~ninbk an o vandand eanes Lo
used in lieu of a test nole; ana

(D) clearly labeled photos showing the top three feet of the soil profile with a
visible scale must be taken and provided to the department for each test hole;

(d) a soil and overburden handling section that includes a statement that the
operator shall:
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(i) upon commencing opencut operations, strip and stockpile overlying soil to
the depth specified in the permit before excavating overburden and materials;

[N hoafars minina ramaaun and ~tanbnila ~varhyrden separately from soil and
~A~~innge sOIl aNng overourgen stockpiies V-1 signage that is ler~'~, readily visible,
ana praced so that equipment operators ana inspectors may reaaily identify the type
of stockpile for the life of the stockpile;

(iii) never stockpile overburden or soil on slopes greater than 3:1 orin
drainages or in a manner that will cause pollution to state waters;

(iv) remove all soil and overburden from a minimum ten-foot-wide strip along
the crest of a highwall;

(v) haul soil and overburden directly to areas prepared for backfill and
grading or resoiling or to separate stockpiles;

(vi) never stockpile overburden on areas where soil has not been stripped to
the depth required by the permit; and

(vii) use best management practices to prevent erosion, commingling,
contamination, compaction, and unnecessary disturbance of soil and overburden
stockpiles including, but not limited to, at the first seasonal opportunity, shape and
seed, with approved perennial species, the soil and overburden stockpiles that
remain in place for more than two years and maintain the accessibility of all
overburden and soil stockpiles in the permit area prior to reclamation in accordance
with the plan of operation;

{e) (e) a construction, mining, processing, and hauling section;-including that
includes:

(i) a description of the materials to be sold or used by the operation;

(i) a construction project plan that describes the locations and construction
schedules for all areas to be disturbed and location of all facilities including offices,
parking, vehicle staging areas, roads designated by the landowner as affected land,
and processing plants;

(iii) a description of the methods and equipment to be used to mine, haul,

and process mine material,-and-to-haul-it-and-the-products-made-from-it—The
departrenrmencreguire;

(iv) a description of the anticipated general mining progression,
including where the location of the first stripping and excavation willeceur, the
direction of mining will progress, and-otherrelevant-information—Fhe-anticipated
location and timing for the installation mobilization and setup of processing facilities
such as a screen, crusher, asphalt plant, wash plant, batch plant, pug mill, and other
facilities-may-also-berequired; and

(v) other information necessary to fully describe the nature and progress of
opencut operations;

{d) (f) a section describing the ar hours of operation seetion—ircluding-a
desecription-of-the-proposed-hours-of-operation of the proposed opencut operation.

The department may reasonably limit hours to reduce adverse |mpacts on residential

areas. A 7"~ ‘lepartmenrt mav ramyjrg an nngratar o keap an~ Mg’ © © ~ complete
and accurate teg—that—hs - -5 ;twmeeane-me@ates—ane—umes%ey

hours operated The operator shall submlt the record to the department W|th|n two
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(i) _a statement by the operator that:

(i) _opencut operations may not occur within a prohibited area described in the
permit for purposes that include, but are not limited to, reclamation of a highwall or
protection of an easement, a right of way, a drainage, or a waterway area;

(i) no opencut operations will occur within an easement unless written
permission to do so is obtained from the holder of the dominant estate; and

(iii) before commencing opencut operations, the operator, on a form provided
by the department, notified the weed board in the county or counties in which the
proposed operation is located. A copy of the form that the applicant submitted to the
weed board must be attached to the application;

(b} (k) an additional impacts section-ineluding that includes:

(i) a description of the methods and materiais to be used to minimize
impacts, as necessary, on the residential areas and structures identified under
ARM 424217 H{e) 17.24.221(4)(h);

(ii) repair or replacement of man-made structures affected by opencut
operations within the permit area; and

(iii) address identification of other opencut operation impacts not addressed
in other sections of the plan of operation; and

& () an additional commitments section;-ircluding that includes a statement
that the operator will;

(i) inform key personnel and subcontractors involved in opencut operations of
the requirements of the plan of operation;

(ii) take proper precautions to prevent wildfires;

(i) provide appropriate protection for cultural resources that could be
affected by opencut operations; and

(iv) promptly notify the state historic preservation office should such

resources be found;-and-submit-an-annual-progressreport-to the department.

(2) Approval of an application does not relieve the operator from the
requirements of any applicable federal, state, county, or local statute, regulation,
rule, or ordinance, including requirements to obtain any other permit, license,
approval, or permission necessary for the actions described in or required by the
application and the permit.

(2) remains the same, but is renumbered (3).

AUTH: 82-4-422, MCA
IMP: 82-4-402, 82-4-422, 82-4-423, 82-4-431, 82-4-432, 82-4-434, MCA

REASON: The proposed amendments to ARM 17.24.218 implement
char~2s enacted by :c. 13, Ch. 385, Laws of 2007. The proposed amendments
wouu also restate language proposed for deletion in ARM 17.24.217 to include all
requirements relevant to mining operations in one rule. Similarly, language in ARM
17.24.218 that would be more appropriately included in ARM 17.24.219, which
provides for the reclamation portion of the plan of operations, has been deleted and
added to the latter rule in order to improve regulatory clarity and the logic and flow of
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the rules.

The proposed deletion of language in (1) is necessary for regulatory clarity
because it partially restates the requirements for a mining plan that are serially set
forth in the rule. Otherwise, the proposed amendments to (1)(a) would improve
syntax and readability of the rule.

More specifically, the proposed amendments to (1)(a) would implement the
deregulation of access and other roads enacted by Sec. 2, Ch. 198, Laws of 2013,
by deleting the requirement that an applicant or operator mark the location of
proposed access roads outside the permit boundary. The new language proposed
at (1)(a) and (1)(a)(i) would require placement of markers so that boundaries may be
readily located during site inspections and during operations. The new language
proposed at (1)(a)(ii) would ensure that the materials used for boundary markers are
durable and readily visible in the field. The new language proposed at (1)(a)(iii)
relieves operators from the obligation to maintain road markers after the road is
constructed. The new language proposed at (1)(a)(iv) restates each requirement for
marking boundaries in separate statements to improve the syntax of the rule. New
(1)(@)(iv) also proposes marker requirements for phased bond release in order to
minimize the time required to perform site inspections for bond release. The
proposed amendments at new (1)(a)(v) would delete language that has been revised
and restated elsewhere in the rule as explained above.

The proposed amendments to (1)(b) would implement the deregulation of
access and other roads enacted by Sec. 2, Ch. 198, Laws of 2013, by deleting the
requirement that a plan of operation explain construction, use, and reclamation of
access roads except as necessary to achieve the expectations of the landowner
about the reclamation of roads constructed on affected land.

New (1)(c) would combine and restate requirements for characterization of
soil and overburden currently set forth in ARM 17.24.217(1)(d) and 17.24.219(1)(b)
in one place in the rule. The proposed amendments to (1)(c) are necessary to
improve the logic and flow of the rule by combining all requirements relevant to site
characterization and mining operations into the provisions for the plan of operation.
The proposed provision for test holes generally restates the current provisions of
ARM 17.24.217(1)(d) and would notify applicants of the department's practice
regarding the number of test holes that are necessary to represent the depths of soil
and overburden. New (1)(c)(i}(D) would require an applicant to provide labeled
photos showing the top three feet of the soil profile which is necessary to reduce the
time required for preapproval site visits by allowing the department to identify in
advance specific test holes that should be inspected.

New (1)(d) would restate requirements for explaining how soil and overburden
will be handled during mining that are currently set forth in (1)(f)(i) and the
requirements for the reclamation plan in ARM 17.24.219(1)(b). The proposed
amendment is necessary to improve the logic and flow of the rule relating to soil and
overburden handling because it aathers all related provisions at one place in the

le. A 1d e | A ) a te iot 3
opposed to reclamation and logically should be addressed as part of the plan of
operation. The restated requirements for soil and overburden handling would
generally follow the current requirements of (1)(f)(i) and ARM 17.24.219(1)(b), but
are restated such that each requirement is a separate subsection to improve
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readability. New (1)(d)(ii) would require operators to post signs identifying soil and
overburden stockpiles and is necessary as a best management practice to avoid
commingling of soil and overburden during mining. The requirement is necessary to
ensure that soil stockpiles are not contamina 1 with ott materials because the
availability of soil on site is critical to keeping the costs of reclamation within the
principal amount of the reclamation bond.

The proposed amendments to (1)(e), currently numbered as (1)(c), would
restate requirements for explaining the proposed mining and material handling
operations. The proposed amendments are necessary to improve the syntax of the
rule. Otherwise, new (1)(e)(ii) would implement the requirement for a construction
project plan that is set forth in 82-4-403(7)(g)(ii), MCA.

The proposed amendments to (1)(f), currently numbered as (1)(d), would
restate the provision for regulation of the hours of operation in the event that an
operation is proposed in the vicinity of a residential area. The proposed
amendments are necessary to improve the syntax of the rule. The proposed last
sentence of (1)(f) is necessary so that the department may inspect an operating
record outside of a site inspection.

New (1)(g) would combine and restate the requirements currently set forth in
ARM 17.24.217(1) and 17.24.218(1)(e)(i) that relate to identification of water
resources. New (1)(g) is necessary to improve regulatory clarity by consolidating
regulations addressing water resources under a single rule and by distinguishing the
requirement that the plan of operation address water resources in and within 1000
feet of the proposed permit area from the requirement to address water quality
protection and management proposed in (1)(h). New (1)(g)(v) would move language
currently located in (1)(e)(i) to consolidate all provisions concerning water resources
to a single location in the rule.

The proposed amendments to (1)(h), currently numbered as (1)(e), would
restate the provision for water quality protection and management. The proposed
amendments to (1)(h) would include restatement of the requirements currently
located at (1)(e)(ii) for the purpose of gathering all provisions specifically relevant to
water quality under a single subsection. Also, the requirements of the rule would be
restated in terms that follow the Montana water quality laws to avoid confusion and
enhance regulatory certainty.

The proposed amendments to (1)(i), currently numbered as (1)(e)(i), would
restate requirements for the plan of operation regarding spill prevention and control.
The proposed amendment would restate these requirements in a separate
subsection to avoid confusion and improve the logic and flow of the rule.

New (1)(j) would gather and restate at one location in the rule prohibitions
against mining necessary to ensure reclamation of highwalls and to avoid
impairment of other property rights, such as easements and rights of way, and to
protect drainages and waterways. New (1)(j) restates these requirements to
improve ax dn slity. 1 v (1)G)ii) 1 to lify dc ify tl
obligation of an applicant or an operator to notify the county weed board, if any, of
the proposed operation.

The proposed amendments to (1)(k), currently numbered (1)(h), are
necessary to improve syntax and readability of the rule and correct references to
rules as they would be amended by the proposed amendments to this subchapter.
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New (2) is necessary to inform applicants and operators that approval of an
application under the Act and this subchapter does not relieve the applicant or
operator from the requirements of other applicable laws.

10.24.219 PLAN OF OPERATION,—-RECLAMATION PLAN,—~-AND
PERFORMANCE STANDARDS (1) The plan of operation must include the
following site reclamation plan commitments and information:

(a) a postmining land uses section;-neluding that includes a description of
the type, location, and size of each postmining land use area in the main permit
area. Postmining land use types include, but are not limited to, internal roads,
material stockpile areas, water source pond, wetland, fish pond, riparian area,

grassland, rangeland, shrubland, woodland, spescial-use pasture, hayland, cropland,

wildlife habitat, livestock-protection-site; recreation site, and residential, commercial,
and industrial building sites;

(s} (b) a surface cleanup and-grading section-including:
(l) that mcludes a statement that the operator WI|| Fetneveand—preperlyuee—

(|) at the conclusmn of opencut operatlons except as prowded in ( 1)( b)(__L
1

MIVVIUGU U1 LY,

() _u--- *"ereqg ~~* by the land~+—~r, on the landowner cr-~ultation form,
segregate sr~-itic types, grades, and quantities of material into stockpiles
maintained in one location, along with a separate stockpile of the quantity of soil
required to reclaim the area where the material is stockpiled, shaped, and seeded
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and placed within 100 feet of a material stockpile;

(iii) a stockpile of materials for the landowner as provided by (1)(b)(ii) must
be free of excess fines or other waste materials that would render the material
unsuitable for commercial use;

(iv) provide a description of the types, grades, and quantities of material
proposed to remain stockpiled as provided by (1)(b)(ii) and (iii), and justify the
quantities stockpiled for landowner use based on current and expected demand for
the materials;

(v) =tthe conclusion of opencut operations, haul away and properly dispose
of all refuse, oned surfacing, contaminated materials, concrete that is not clean-fill,
and unused clean fill from affected lands;

(vi) haul away all asphaltic pavement from the permit area, except on-site-
generated asphaltic pavement may be used as mined-area backfill in accordance
with (1)(b)(vii) and with the consent of the landowner;

(vii) place on-site-generated asphaitic pavement, coarse clean fill, and other
clean fill unsuitable for plant growth under at least three feet of material suitable for
sustaining the postmining vegetation;

(viii) place on-site generated asphaltic pavement in an unsaturated condition
at least 25 feet above the seasonal high water table; and

(ix) for the purposes of (1)(b)(ii) and (iii), the operator remains responsible for
reclamation of the areas occupied and affected by material and soil stockpiles until
the department has approved phase |l reclamation for the areas where the
stockpiles are located or assignment of the permit to the landowner or another party;

(c)_a backfill and grading section that includes a statement that the operator

ill:

(i) use only overburden and materials from the permit area, or otherwise only
clean fill from any source, to reclaim affected land to a stable condition and with 5:1
or flatter slopes for hayland and cropland, 4:1 or flatter slopes for sandy surfaces,
and 3:1 or flatter slopes for other sites and surfaces appropriate to the designated
postmine land use;

(i) reclaim premine drainage systems to blend into the surrounding
topography and drainages;

(iii) leave-them-graded-te drain off-site or concentrate water in low
areas identified in the permit;

(iv) backfill and grade to leave-them at least three feet above
the ordinary seasonal high water table level for dryland reclamation and at approved
depths below the erdmary seasonal low water table level for pond reclamation; and

(VL record the averaqe thickness of overburden reﬂaced and never cover soil
with overburden:
(vi) replace all soil, and overburden if sufficient soil is unavailable, to a

Jaeparnmernt anda record e dveidye uIlCRIes>ed Ul SUlE | Spiaucu
(vii) Fhe-applicantmay-propose-the-establishment-of for the purposes of

(1)(c)(i) and (ii), the department may consider steeper slopes for certaln postmrnlng
land uses a : 2%
water-table-level based on a deS|qn ora slope stabllltv analv3|s prepared by a
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professional engineer licensed in accordance with Title 37, chapter 67, part 3, MCA,
or a geologist with five years of post-graduate academic or professional work
experience in the field of soil or rock mechanics;

(viii) if required by the department, conduct postmining monitoring of ground
weter levels to ensure that appropriate reclaimed surface elevations are
estaplished; and

(i) (d) a description of the locations and designs for any special reclamation
features such as drainageways; ponds, waterways with defined channels, and
building sites. Reclaimed drainageways waterways with defined channels must be
located in their approximate premine locations and have channel and floodplain
dimensions and gradients that approximate premine conditions, unless otherwise
approved by the department. Reclaimed drainageways waterways with defined
channels must connect to undisturbed drainageways waterways in a stable
manner that avoids disruption or accelerated erosion of the reclaimed waterway or
adjoining areas;

(e) an access road reclamation section describing:

(i) reclamation of access, haulage, or other roads included on affected land
with the landowner's consent; and

(ii) for private roads to remain open at the request of the landowner,
reclamation of the road to a width appropriate to the landowner's anticipated use or
as may otherwise be required by applicable land use regulations;

(f) a section that explains how the operator will reclaim water diversion,
retention, discharge, and outflow structures constructed for opencut operations;

{d} (@) an overburden and soil recenditioning conditioning section;
including that includes a statement that the operator will:

(i) alleviate-everburden-andseil-compasction-by-deep-tilling till replaced

overburden, graded surfaces, and other compacted surfaces:

(A) to a depth of at least 12 inches, beforereseiling—and-by-deep-tilling or to
another depth required by the department prior to replacing soil, except that:

(1) tillage is not required for relatively non-compactible materials such as
sands, materials with a rock fragment content of 35% or more by volume, or
bedrock; and

(I) tilling deeper than the soil thickness is not required when cobbly material
or bedrock underlies the soil;

(B) on the contour and when the overburden and soil are dry enough to
shatter; and

(C) in a manner that protects tilled areas from recompaction;

(i) record the thicknesses of soil replaced on the permit areas as required by

the permit;
( i) till through the eglaced soil and |nto the surface of the

or plantlnq unless otherwnse requnred by the department and
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(iv) the soil surface must be free of rocks that are not characteristic of the soil
prior to disturbance;

{e) (h) arevegetation section-including that:

(i) describes the types and rates of fertilizer and other soil amendment
applications, methods of seedbed preparation, and methods, species, and rates of
seeding or planting; and

(ii) includes a statement that the operator will:

{} (A) astatementthat-the-operator-will establish vegetation to protect the
soils from erosion and that is capable of sustaining the designated postmining land
uses;

(B) seed all affected land for vegetation species that are consistent with the
premining species composition, cover, production, density, and diversity, or
otherwise as appropriate for the designated postmining land use;

(C) ensure that areas seeded or planted to perennial species will-be
appropriately are adequately protected and managed from the time of seeding or
planting through two consecutive growing seasons or until the vegetation is
established, whichever is longer;

(_) use seed that is as weed free asis reasonably p0551ble and—eemplywth

(E) ensure that seedbed preparation and drill seeding is done on the contour;

(F) apply drill seeding at the rate of no less than ten pounds per acre or at
another rate approved by the department;

(G) apply broadcast seeding at a rate that is at least 100 percent higher than
drill seeding rates and drag or press the surface to cover the seed unless otherwise
required by the department;

(H) provide seeding rates as pounds of pure live seed per acre;

() seed during the late fall or early spring seeding seasons;

(J) apply cover crop seeding and mulch as needed to help stabilize an area
or establish vegetation;

(K) achieve revegetation of a non-cropland area is-achieved-when by

establishing vegetation capable of sustaining the designated postmining land
use has-established:;

(L) Revegation-success-on achiev~ ~~~~etation of a cropland area is
achieved when a crop has been harvested trom the entire area and the yield is
comparable to those of crops grown on similar sites under similar growing
conditions:; and and

Mth—the—plan—ef—epepaaen—and agree that reclamatlon for cropland areas W|II be

considered complete upon inspection by the department or notification by the
landowner to the department in writing that the crop yield on the reclaimed land is

PR R
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(b (i) a reclamation timeframes schedule sectlon—-meludmg that mcludes
(i) a statement that the operator will complete all
reclamation werk on an area no longer needed for opencut operatons, or on areas
that the operator no longer has the right to use for opencut operations, within one
year after the cessation of such operations or termination of such right. If it is not
practical for the operator to reclaim a certain area until other areas are also available
for reclamation, the operator may propose an alternate
reclamation deadline schedule for that area; and

(i) a reasonable estimate of the month and year by which firal phase I
reclamation will be completed considering the estimated mine demand for
material demand, expected rate of production, and accessible mine material
reserves, and the time required to complete revegetation as required by (1)(g) and
(h). Final reclamation must be completed by the date given.
(2) remains the same.

AUTH: 82-4-422, MCA
IMP: 82-4-402, 82-4-422, 82-4-423, 82-4-431, 82-4-432, 82-4-434, MCA

REASON: The proposed amendments to ARM 17.24.219 would implement
amendments to the Opencut Mining Act enacted by Sec. 13, Ch. 385, Laws of 2007.
In addition, language in ARM 17.24.218, the provision for an operating plan, which
more appropriately applies to reclamation plans, would be moved to ARM 17.24.219
in order to improve regulatory clarity and the logic and flow of the rules. For the
same reason, language in ARM 17.24.219 that would have a stronger nexus to a
plan of operation is proposed to be deleted and restated in ARM 17.24.218.

The proposed amendments to (1)(a) are necessary to improve the syntax and
readability of the rule. The terms "internal roads" and "material stockpile areas,"
which are proposed to be added to the second sentence of (1)(a), are necessary to
incorporate postmining land-use concepts that are addressed elsewhere in the rule
and would be relevant to a narrative statement explaining proposed postmining land
uses. The proposed amendments would also substitute "rangeland” in favor of
"livestock protection site" because the common meaning of the former term clarifies
the rule for applicants.

ARM 17.24.219(1)(b) would be stricken and moved to ARM 17.24.218(1)(d)
to improve the logic and flow of the rule.

The proposed amendments to (1)(b), currently (1)(c), would separate "surface
cleanup” from "backfilling and ~~adir = " which is a distinct subject matter that has
been restated at (1)(c). The new language at (1)(b)(ii), (iii), and (iv) would be
restated from ARM 17.24.218(1)(f)(ii) and provides for the operator to leave
stockpiled materials for the landowner's use. The restated provision for landowner
stockpiles adds language to ensure that the material left for the landowner is
useable and free of fines and provides for stockpiling of a sufficient amount of soil to
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of such structures into the postmine land use is explained in the permit application
and approved by the department.

The proposed amendments to (1)(g), currently (1)(d), would improve the
syntax and readability of the rule. The proposed amendment to (1)(g)(i) would
substitute the commonly understood term "till" for the rather nebulous term "alleviate
soil and overburden." The language proposed at the end of (1)(g) would allow for
approval of tillage to a depth other than the 12-inch optimum tillage depth to
accommodate specific site conditions.

New language proposed at (1)(g)(ii) would require the operator to record the
thickness of soil replaced and is necessary to ensure that the postmine land use is
achieved.

'~ The proposed amendments at (1)(g)(iv), currently part of ARM
17.24.219(1)(d), would improve syntax and readability of the rule. The proposed
amendments would strike the term "deep tillage," which is undefined, for "tilling,"
which would be defined in the proposed amendments to ARM 17.24.202(15).

The proposed amendments at (1)(h)(i), currently part of ARM
17.24.219(1)(e)(ii), would improve syntax and readability of the rule. New
(1)(h)(ii)(A) through (D) restate some of the provisions of current ARM
17.24.219(1)(e)(i) and would improve syntax and readability of the rule. The
proposed new language at (1)(h)(ii)(E) through (I) would also incorporate language
currently located at ARM 17.24.219(1)(e)(ii) to improve syntax and readability of the
rule. The requirement to provide seed cover and mulch that is proposed in new
(1)X(h)(ii)(J) is a best management practice designed to achieve stabilization of a
resoiled and revegetated area. Proposed new (1)(h)(ii}(K) and (L) are part of current
(1)(e)i), and the language has been amended to improve syntax and clarity for the
process of verifying whether reseeding operations comply with the requirements for
phase Il bond release. Proposed new (1)(h)(ii)(M) would facilitate the department's
determination of revegetative success by allowing the department to rely on a written
statement from the landowner that crop yields on reclaimed land are acceptable.

The proposed amendments to (1)(i), currently numbered ARM
17.24.219(1)(f), would improve the syntax and readability of the rule. The proposed
reference to "phase | and phase 1I" reclamation in (1)(i)(i) would improve clarity
because the reclamation schedule section of the reclamation plan would use the
same terminology as the proposed amendments to ARM 17.24.203(4).

17.24.220 PLAN OF OPERATION--RECLAMATION BOND CALCULATION

(1) A proposed reclamation bond calculation must be submitted as part of the
plan of operation on a form provided by the department. The bond amount must be
based on a reasonable estimate of whatit-would the cost for the department
to procure the services of a third-party contractor to reclaim, in accordance with this
subchapter and the plan of operation, the anticipated maximum disturbance during
the life oftl °~ . ° Hencut operation, including equipment mobilization,
contr=~tor nror, ana aaministrative overhead costs. The department shall review
the proposea pond calculation and make a final determination.

(2) The estimate of the reclam~*~n costs m'~t address the following

..... P PRI R

{a} e requirements for reclamation provided in £. .M 17.24.219 and 82-4-
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434, MCA,;

(b) replacement of all soil (and overburden if sufficient soil is unavailable) to a |
minimiim Aanth Af 924 incrhae Ar ta anathar danth annravuad in ulriting b}! the

aeparniment;
(c) the plan of operation and the permit application; and

(d) postmining site conditions and any other site-specific considerations.

(3) _An application for a permit under this subchapter is deficient if the
proposed amount of the reclamation bond is insufficient to cover the estimated costs
of reclamation required by this ruie.

{2) (4) Federal agencies, the state of Montana, counties, cities, and towns

are exemptfrom-bondrequirements not required to post a bond or other security.

AUTH: 82-4-422, MCA
IMP: 82-4-405, 82-4-431, 82-4-432, 82-4-433, 82-4-434, MCA

REASON: The proposed amendments to ARM 17.24.220 would implement
changes to the Act enacted by Sec. 12, Ch. 385, Laws of 2007, authorizing the
department to determine the amount of the reclamation bond based on the cost of
reclamation in all cases. The proposed amendments to (1) would require the
applicant to submit the estimate of the reclamation bond amount on a form supplied
by the department. Addition of "procure the services of a third-party contractor”
would establish, as the basis for the estimate, the costs that the department would
incur to procure a third-party contractor to reclaim the site in accordance with the
permit, including mobilization, general overhead, and profit. Addition of the word
"bonded" to (1) would avoid confusion arising from the distinction between "bonded"
and "non-bonded" permit areas that are articulated throughout the proposed
amendments to the subchapter. The proposed amendments to (1) would improve
the clarity of the rule by substituting "contractor profit and overhead" costs for the
more nebulous term "administrative" cost.

New (2) is necessary to notify the applicant of specific provisions of the
subchapter that are relevant to calculation of reclamation costs for the purpose of
bonding.

New (3) is necessary to notify the applicant of the department's authority to
deny an application for a permit if the amount of the reclamation bond or other
security is insufficient to cover the estimated costs of reclamation pursuant to 82-4-
433(1), MCA.

New (4) would restate the provision, currently in (2), exempting government
operators from the requirement to obtain a bond or other security for reclamation.
The section has been amended to improve syntax and readability.

17.24.221 PLAN OF OPERATION--MAPS (1) A An application must include

noo, map, : 1 jionn ). lo¢ ionn 2, 1wdott 'n r :ary to
describe the proposed opencut operation. Except as provided in (6), maps
submitted to the department in accordance with this subchapter must be legible, ata

scale-of 400 feet-to-one-inch-orlargerand on a-topographic-map-or an air-photo
base, must be submitted-as-part-of the plan-of operation ~~- i~ ~ ~~ale sufficient to

clearly describe the subject matter. An application supportea by a map submitted in
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(v) all surface waters including, but not limited to, ponds, lakes, wetlands,
and defined and/or eroded channels of waterways including, but not limited to,
rivers, creeks, intermittent streams, drainages, ditches, and other waterways;

(t) above and below ground utilities and easements;

(u) roads crossing areas where opencut activities are prohibited by ARM
17.24.218(1)(j) at a 90-degree angle or as close to a 90-degree angle as site
conditions allow;

(v) erosion contrnls;

(w) historic disturpances within or adjacent to permit area boundary;

(x) the data point and map identification number for each pair of coordinates
the operator provided on the boundary coordinate table; and

(v) any other pertinent features that are necessary to ensure compliance with
the Act and rules.
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/AN A-~3 maps must show and identify the following featu =< *+ithin 1,000 feet
outside or ine permit boundary:

(a) roads leading to the site;

(b) access roads from the public road turnoff to the permit area (if roads go
beyond the area map, show the full extent on the location map) including the
location, width, waterway crossings, and surfacing;

(c) water wells;

(d) natural and man-made drainage features including, but not limited to,
ephemeral, intermittent, and perennial streams, wetlands, ponds, springs, ditches,
and impoundments in and within 500 feet of access roads and show the defined
and/or eroded channel of any such feature and any setback areas, along with a
description of the use of any man-made feature;

(e) other opencut operations;

(f) _above and below ground utilities;

(q) significant geographical features;

(h) residential areas and structures that could be impacted by opencut
operations, such as inhabitable dwellings and commercial and industrial facilities;
and

(i) _any other pertinent features that are necessary to ensure compliance with
the Act and this subchapter.

(5) Fhe i
map- Reclamation maps must show and identify all the following existing and
proposed features in accordance with the plan of operation:

(a)_all postmining land uses;

(b) _mined area backfill sites;

(c) landowner material stockpile areas to remain;

(d) all roads or portions of roads proposed to remain open, at the request of
the landowner, at the conclusion of opencut op¢ _ ions, including r«__ 1 locatic__,
intended use, final width, and surfacing;

(e) long and short axis cross-sections of any pond or depression in which
water is expected to collect;

(f)_ar __vs depicting the anticipa 1 di onof ° " wacross the

re
{g) any owmer pertinent features that are necessary to ensure compliance with

the Act and this subchapter.
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on an aerial or topo base and must show the site's location in relation to the nearest
town, city, or major intersection and be sufficient to allow the public to locate the
nranncoad cita

(/) vomplete and accurate maps must be submitted. The department m
require that part or all of the area in and within 500 feet of permitted access roads
and 1,000 feet of the main permit area be surveyed to provide sufficient map detail
and accuracy.

AUTH: 82-4-422, MCA
IMP: 82-4-402, 82-4-422, 82-4-423, 82-4-431, 82-4-434, MCA

REASON: The proposed amendments to ARM 17.24.221 would generally
update the requirements for submittal of maps and reconcile the rule with the other
proposed amendments to the subchapter. The proposed amendments would clarify
what is required to be displayed on a map. Otherwise, the proposed amendments
improve the syntax and readability of the rule.

The proposed amendments to (1) specify the types of maps addressed in the
rule. In addition to the site and area maps called for in the current rule, the proposed
amendments to (1) require submittal of two new maps, a reclamation map and a
location map, as explained below. Proposed amendments to (1) also provide
formatting standards for maps submitted in electronic and non-electronic formats.
Imposition of the standards is necessary to ensure that submittals are legible and in
a format that is compatible with the department's hard copy and electronic records
retention systems. Finally, definitions are being proposed for each type of map for
clarity.

The proposed amendments to (2) would restate the general requirements for
all maps that are currently set forth in (6). The proposed amendments would
improve clarity by avoiding unnecessary repetition. The required information would
ensure that the maps are usable and retrievable in the department's record
management systems.

Proposed new (3) generally restates the requirements currently found in
existing (4) and identifies them as requirements for "site maps" that primarily
describe the area proposed for permitting under the Act. The required items are
consistent with, and would pictorially explain, regulatory terms and concepts set forth
in the proposed amendments to the subchapter and other relevant environmental
laws. Proposed new (3)(h) and (i) would require depiction of features generally
included as "staging areas" under the current rule.

Proposed new (3)(j) would require depiction of "sight and sound barriers and
berms" to assist the department in determining the sufficiency of measures to
mitigate impacts to residential areas and dwellings.

Proposed new (4) generally restates the requirements currently found in (4)
and (5) and identifies them as requirements for "area maps" that depict areas
outside the proposed permit area. The items identified as requirements for area
maps are necessary to depict conditions outside the permit area that may be
adversely impacted by the proposed operation. The required items are consistent
with and would pictorially explain regulatory terms and concepts set forth in the
proposed amendments to the subchapter and other relevant environmental laws.
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New (5) would require applicants to prepare a reclamation map that is
necessary to facilitate application review. The list of items required for the
reclamation maj are regulatory terms and concepts set forth in the proposed
amendments to this subchapter. The requirement to provide cross-sections is
typical of as-built maps commonly used in the construction and mining industries.

The proposed amendments to (6) would revise the provision to direct
applicants to provide a location map that shows the location of the proposed
operation in relation to the principal means of access. The map is necessary to
enable program staff to find their way to a proposed mine site for site inspections.
The deleted language in (6) would be restated in (2).

The proposed amendments to (7) would conform the language of the rule to
the other amendments proposed to this subchapter.

17.24.222 PLAN OF OPERATION--ADDITIONAL INFORMATION AND
CERTIFICATION (1) The department may require that an operator provide
additional plan-ef-eperation information;-reluding for the plan of operation that
~ includes, but is not limited to:
(a) through (2) remain the same.
(3) The plan of operat|on must conclude with mclude a statement slgned and

(a) the operator has read and understands the apphcatlon the information

contained in the application, and all documents submitted in support of the
application;

(b) under penalty of 45-7-203, MCA, all the statements, descriptions,
information, and documents provided to the department for the application are true
and accurate to the best of the operator's knowledge and belief based upon the
exercise of due diligence; and

(c) the operator will follow and adhere to the plan of operation and all other
requirements of the operator described in the application and the permit and as the
permit may be amended by the department in accordance with the Act and this

subchapter.

AUTH: 82-4-422, MCA
IMP: 82-4-402, 82-4-422, 82-4-423, 82-4-431, 82-4-432, 82-4-434, 82-4-436,
MCA

REASON: The proposed amendments to ARM 17.24.222(1) would improve
the syntax and readability of the rule. The proposed amendments to (3) would
exp h cificity, tt i ions that the depal . requires of
)E ' iol  wol 1ottt , tt
consultant, has read, understands, and will comply with the statements in the
application.

17.24.223 ZONINS AOMDIIANAE END @AMD OR GRAVEL MINING (1) in w
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Ieeal—zemng—ltegulatlens—pe\cm# Permlt appllcatlons for sand or gravel Qencut
operations inrluding and amendment applications for-sand-or-gravel operations that

add acreage or cnange the postmining land use or add an asphait or concrete plant,

must include a statement from the appropriate local governing body certifying, on a
form provided by the department, that the proposed mine site and plan of operation

comply W|th Iocal zonlng regulatlons Ne—appheaﬂen—fer—a—permrt—er—sueh

AUTH: 82-4-422, MCA
IMP: 82-4-431, 82-4-432, MCA

REASON: The proposed amendments to ARM 17.24.223 would revise the
rule to more closely follow the language of the Act and to improve syntax and clarity.
The proposed amendments would require certification of compliance with zoning
requirements when an operator adds an asphalt plant to ensure that the scope of
zoning compliance matches the acknowledgements required of a consulting
landowner in ARM 17.24.206. The provision for certifying compliance of the
proposed project with local zoning regulations is proposed to be deleted because the
provision duplicates the requirements for a complete application set forth in ARM
17.24.212 and 82-4-432(2)(b), MCA.

17.24.224 ASSIGNMENT OF PERMITS (1) A person may assume a permit
from an operator by submitting an assignment application to the department. Upon
receipt of an assignment application, the department shall inspect the permitted site,
if necessary, and evaluate the application and existing permit to determine if the
requirements of the Act and this subchapter will-be are satisfied.

(2) The department shall approve an assigament application if-it-determines
that for assignment of a permit that meets the following requirements:

(a) the application eentains includes a completed copies copy of the
application for assignment and-assignment-forms on a form provided by the
department, and, if required by the department, recessary-revisions-to an
application to amend the permit:;

(b) Fhe the application for-assignment-form-shall-include-a
statement includes an acknowledgment that:

(i) the assignee has reviewed and understands the terms of the permit that is
effective at the time of the assignment;

(ii) the assignee agrees to assume all the obligations set forth in the permit,
including the plan of operation, the Act, and this subchapter; and

(i) the applicant assignee assumes responsibility fer-cutstandingpermit-and
site-issues tn rarlaim the site in
and this supcnapter and for any violauons or issues 01 noncomphance In existence
at the time of the assignment;

{b) (c) the assignment application materiale ~~ ~~~nonn "y permit
amendment application, and any necessary revisions 10 tne permit satisfy the
requirements of the Act and this subchapter; and
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(e) (d) the apphce*'on mcludes a reclamatlon adequate bond has

disturbedands-withinthe-permit-area or other security that meets *~~ =~ "'"'nents
of 82-4-433, MCA, this subchapter, and the plan of operation.

(3) An assignment dees-not-become-effective-until-approved-by the
department becomes effective when the department notifies the applicant in writing
that the information and materials provided to the department meet all the
requirements of the Act and this subchapter and that the assignment is approved

and issued by the department. The-assignee-must-ensure-thatit-has-a-complete
copy-of-the-approved-permit-and-assighment-materials—The Upon notification of the

department's approval of the assmnment the aSS|gnee is becomes responsnble

AUTH: 82-4-422, MCA
IMP: 82-4-402, 82-4-432, 82-4-433, 82-4-434, MCA

REASON: The proposed amendments to ARM 17.24.224 would more closely
follow the language of the Act and improve syntax and clarity. The proposed
amendment to (2)(a) would improve the rule for syntax and clarity. It would also
state that the department may require the applicant to submit "an application to
amend the permit" instead of the current language using the phrase "revisions to the
permit." This phrase is not used elsewhere in the rule. Amendment of the permit
may be necessary if the department determines that deviations from the
requirements of the permit or the Act by the assigning operator must be corrected
before the permit may be assigned or transferred. The proposed amendments to
(2)(b) are necessary to ensure that the applying assignee has reviewed and
understands the application and agrees to assume all the obligations set forth in the
permit, including correction of any violations of the Act. The proposed amendments
to (2)(b) also are necessary to state with more precision the duties and obligations
that would be undertaken by the assignee. The proposed amendments to (2)(c),
currently (2)(b), would incorporate the permit amendment language stated in (2)(a)
for clarity. The proposed amendments to (2)(d), currently (2)(c), are necessary to
improve syntax and readability. The proposed amendments to (2)(d) are necessary
to clarify the requirements for bonding when a permit is assigned by providing
references to the applicable statute and to the subchapter instead of the incomplete
list of the requirements for reclamation security currently stated in (2)(c).

The proposed amendments to (3) are necessary to inform the applicant that a
permit assignment does not become effective until the department notifies the
applicant in writing that the assignment application is approved and issued by the
department. The proposed amendments are necessary to establish a clear time
when opencut operations may commence pursuant to an assigned permit.

Current (4) would be deleted because Sec. 11, Ch. 385, Laws of 2007 repealed the
authority of the department to charge a fee for submittal of permit applications.
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17.24.225 PERMIT COMPLIANCE (1) An operator shall comply with the

prowsmns of |ts permlt thls subchapter and the Act Ihe—depa#ment—may-lssue—an

(2) A permittee may allow another person to mine and process mine
materials at the permitted operator's site; only if the permittee retains control over
that person's activities and ensures that no violations of the Act, this subchapter, or
the permit occur. If the-persen-violates a violation of the provisions of the Act, this
subchapter, or the permit; occurs, the permittee is responsible for the violation; and
the department may require abatement pursuant to (1) or initiate an enforcement
action under the Act.

AUTH: 82-4-422, MCA
IMP: 82-4-402, 82-4-422, 82-4-423, 82-4-431, 82-4-432, MCA

RFASON: The proposed amendments to ARM 17.24.225 would more closely
follow the 1anguage of the Act and improve syntax and clarity. The deleted language
merely repeats language contained in the Act and does not need to be repeated in
the rule.

17.24.226 ADMINISTRATIVE REQUIREMENTS FOR LIMITED OPENCUT
OPERATIONS (1) through (4) remain the same.

(5) An operator may not commence a limited opencut operation within 300
feet of a permitted operation until the operator submits a written statement to the
department that:

(a) _no part of the proposed limited opencut operation is on land affected by
the permitted operation;

(b) both operations can be reclaimed according to their respective
requirements under the Act and this subchapter and

’ rincip=" oot oot o 10l ‘her security **
required, is sutticient w cuver me esumatea costs o1 reciamation of the limitea
opencut operations under the Act and this subchapter.

AUTH: 82-4-422, MCA
IMP: 82-4-431, MCA
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REASON: New ARM 17.24.226(5) is necessary to ensure that an operator
considers the implications and constraints of locating a limited opencut operation
within 300 feet of a permitted operation and communicates them to the department.
The explanations required by the rule wouid ensure that reclamation may be
achieved according to the different standards that apply to each type of operation.
The 300-foot threshold in (5)(b) would follow the distance requirements for
processing facilities set forth in 82-4-403(7)(c) and (d), MCA.

4. The rules proposed to be repealed are as foliows:

17.24.216 GENERAL APPLICATION CONTENT AND PROCEDURES
(AUTH: 82-4-422, MCA; IMP: 82-4-402, 82-4-422, 82-4-431, 82-4-432, MCA),
located at page 17-1930, Administrative Rules of Montana. The board proposes
repeal of this rule for conciseness and regulatory clarity, because it generally
restates requirements proposed for ARM 17.24.212 and 17.24.213.

17.24.217 PLAN OF OPERATION--PREMINE INFORMATION (AUTH: 82-
4-422, MCA; IMP: 82-4-402, 82-4-422, 82-4-431, 82-4-432, 82-4-434, MCA),
located at page 17-1931, Administrative Rules of Montana. The board proposes
deletion of ARM 17.24.217 for conciseness and regulatory clarity because it
generally restates requirements proposed for ARM 17.24.218.

5. Concerned persons may submit their data, views, or arguments, either
orally or in writing, at the hearing. Written data, views, or arguments may also be
submitted to Elois Johnson, Paralegal, Department of Environmental Quality, 1520
E. Sixth Avenue, P.O. Box 200901, Helena, Montana 59620-0901; faxed to (406)
444-4386; or e-mailed to ejohnson@mt.gov, no later than 5:00 p.m., December 18,
2015. To be guaranteed consideration, mailed comments must be postmarked on or
before that date.

6. Ben Reed, attorney for the board, or another attorney for the Agency Legal
Services Bureau, has been designated to preside over and conduct the hearing.

7. The board maintains a list of interested persons who wish to receive
notices of rulemaking actions proposed by this agency. Persons who wish to have
their name added to the list shall make a written request that includes the name, e-
mail, and mailing address of the person to receive notices and specifies that the
person wishes to receive notices regarding: air quality; hazardous waste/waste oil;
asbestos control; water/wastewater treatment plant operator certification; solid
waste; junk vehicles; infectious waste; public water supply; public sewage systems
regulation; hard rock (metal) mir reclamation; major facility siting; opencut mine
reclamation; strip mine reclamation; subdivisions; renewable energy grants/loans;
wastewater treatment or safe drinking water revolving grants and loans; water
quality; CECRA; underground/above ground storage tanks; MEPA; or general
procedural rules other than MEPA. Notices will be sent by e-mail unless a mailing
preference is noted in the request. Such written request may be mailed or delivered

MAR Notice No. 17-376 21-1112/15
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to Elois Johnson, Pare® al, Department of Environmental Quality, 1520 E. Sixth
Ave., P.O. Box 200901, Helena, Montana 59620-0901, faxed to the office at (406)
444-4386, e-mailed to Elois Johnson at ejohnson@mt.gov, or may be made by
completing a request fc.... at any rules hearing held by the board.

8. The bill sponsor contact requirements of 2-4-302, MCA, do not apply.
9. With regard to the requirements of 2-4-111, MCA, the department has

determined that the amendment and repeal of the above-referenced rules will not
significantly and directly impact small businesses.

Reviewed by: BOARD OF ENVIRONMENTAL REVIEW
/s/ John F. North BY: /s/ Joan Miles

JOHN F. NORTH JOAN MILES

Rule Reviewer Chairman

Certified to the Secretary of State, November 2, 2015.

21-11/12/15 MAR Notice No. 17-376




BEFORE THE BOARD OF ENVIRONMENTAL REVIEW
OF THE STATE OF MONTANA

In the matter of the amendment of ARM ) NOTICE OF AMENDMENT AND
17.24.201, 17.24.202, 17.24.203, REPEAL

17.24.206, 17.24.207, 17.24.212,

17.24.213, 17.24.214, 17.24.218, (RECLAMATION)

)
|
17.24.219, 17.24 220, 17.24.221, )
17.24.222, 17.24.223, 17.24.224, )
17.24.225, and 17.24.226 and the repeal)
of ARM 17.24.216 and 17.24.217 )
pertaining to rules and regulations )
governing the Opencut Mining Act )

TO: All Concerned Persons

1. On November 12, 2015, the Board of Environmental Review published
MAR Notice No. 17-376 regarding a notice of proposed amendment and repeal of
the above-stated rules at page 1951, 2015 Montana Administrative Register, Issue
Number 21.

2. The board has amended ARM 17.24.201, 17.24.202, 17.24.203,
17.24.206, 17.24.207, 17.24.212, 17.24.213, 17.24.214, 17.24.219, 17.24.222,
17.24.223, 17.24.224, 17.24.225, and 17.24.226 and repealed ARM 17.24.216 and
17.24.217 exactly as proposed. The board has amended ARM 17.24.218,
17.24.220, and 17.24.221 as proposed, but with the following changes, stricken
matter interlined, new matter underlined:

17.24.218 PLAN OF OPERATION-(SITE CHARACTERIZATION, SITE
PREPARATION, SOIL AND OVERBURDEN HANDLING, MINING, AND
PROCESSING PLANS--) AND PERFORMANCE STANDARDS (1) The plan of
operation must include the following:

(a) unless otherwise approved in writing by the department, a markers
section that includes a statement that the operator clearly marked on the ground all
required boundaries and permitted access roads to be improved or constructed and
will maintain the markings as required by this rule. Boundary and road markers
must be placed so that no less than two consecutive markers are readily visible in
any direction from any point on a line. The following requirements apply to marking
boundaries and permitted access roads to be improved or constructed:

(i) through (c)(i)(D) remain as proposed.

(d) a soil and overburden handling section that includes a statement that the

B

(1) through (vi) remain as proposed.

(vii) use best management practices to prevent erosion, commingling,
contamination, compaction, and unnecessary disturbance of soil and overburden
stockpiles including, " = “lim”™ ' atthe first seasor  opportunity, shape and
seed, with ¢ _provec , ~ _ al+«,_ _. _; thesoil . 1overburdenstc , ;thatare

Mon Ton i F 1 {76
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C( NN R ARM 17.24.218(1)(d)(vii) should be amended to provide
an excepuon 10 ine seeaing requirement for overburden stockpile that are not
capable of sustaining plant growth.

RESPONSE: The board agrees with the comment and has amende the rule
accordingly.

COMMENT NO. 10: The title of ARM 17.24.207 should be amended as
follows: “ADDITIONAL REQUIREMENTS AND EXCEPTIONS FOR BENTONITE
MINES.”

RESPONS{ : The comment proposes an amendment to the title of ARM
17.24.207. Because the board is not amending ARM 17.24.207 in this adoption
notice, revision of the title of the rule is not necessary.

4. No other comments or testimony were received.

Reviewed by: BOARD OF ENVIRONMENTAL REVIEW
By:
JOHN F. NORTH JOAN MILES
Rule Reviewer Chairman
Certified to the Secretary of State, , 2016.




MEMO

To: The Board of Environmental Review

From: Dana David
DEQ Staff Attorney

Re:  HB 521 Stringency Analysis and HB311 Takings Checklist

MAR Notice No. 17-376

In the matter of the amendment of ARM 17.24.201, 17.24.202, 17.24.203, 17.24.206,
17.24.207, 17.24.212,17.24.213, 17.24.214, 17.24.218, 17.24.219, 17.24.220, 17.24.221,
17.24.222,17.24.223, 17.24.224, 17.24.225, and 17.24.226 and the repeal of ARM
17.24.216 and 17.24.217 pertaining to rules and regulations governing the Opencut
Mining Act.

Date: December 11, 2015

On behalf of the Montana Department of Environmental Quality, Industrial Energy
Materials Bureau, Opencut Mining Section, I submit the following in support of the above
referenced rulemaking.

The HB521 requirement that the rule is no more stringent than federal regulations does
not apply to the Opencut Mining Act.

The Private Property Assessment checklist required by HB 311 is attached to this Memo
as Attachment A and indicates that the proposed rule results in no takings or damaging
implications.

STATE OF MONTANA, DEPARTMENT OF
e e e m e e

Dana David
_pecial Assistant Attorney _ :neral
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Attachment A
Page 2

Taking or damaging implication exist if YES is checked in response to question 1 and also to any
one or more of the following questions: 2, 3, 4, 6, 7a, 7b, 7c; or if NO is checked in response to
questions 5a or 5b.

If taking or damaging implication exists, the agency must comply with §5 of the Private Property
Assessment Act, to include the preparation of a taking or damaging impact assessment.
Normally, the preparation of an impact assessment will require consultation with agency legal
staff.




BOARD OF ENVIRONMENTAL REVIEW
AGENDA ITEM

EXECUTIVE SUMMARY FOR RULE REPEAL
Agenda #l11.C 4.

Agenda ltem Summary: The Department requests that the Board repeal rules
in ARM Title 17, chapters 4, 30, and 38, pertaining to water pollution rules,
radiological criteria, state and EPA coordination, pretreatment, definitions,
enforcement actions for administrative penalties, purpose, definitions,
enforcement procedures and suspended penalties. These rules repeat statutory
language, no longer reflect current federal requirements, or were adopted to
implement statutory enforcement provisions that were superseded by legislation
enacted in 2005.

List of Affected Rules: This rulemaking would repeal ARM 17.4.201,
17.30.645, 17.30.1386, 17.30.1401, 17.30.1402, 17.30.1405, 17.30.14086,
17.30.1407, 17.30.1410, 17.30.1411, 17.30.1412, 17.30.1413, 17.30.1414,
17.30.1419, 17.30.1420, 17.30.1421, 17.30.1425, 17.30.1426, 17.30.1602,
17.30.2001, 17.30.2003, 17.38.601, 17.38.602, 17.38.603, and 17.38.607.

Affected Parties Summary: This rulemaking will not affect any regulated
sources. The rules proposed for repeal either repeat statutory language, were
never used, or are not currently used by the Department.

Background:

Proposed repeal of ARM 17.4.201 and 17.30.645. These rules pertaining to
water pollution rules and radiological criteria unnecessarily repeat statutory
language.

Proposed repeal of ARM 17.30.1386. This rule sets forth reporting requirements
from the Department to the EPA regarding MPDES permitting. The rule
implemented EPA regulations in 1989. These reporting requirements have been
superseded by newer EPA reporting requirements that are set forth in annual
agreements executed by EPA and the Department.

Proposed repeal of ARM 17.30.1401, 1402, 1405, 1406 *“07, 141" 1411 *“*12,
1413, 1414 *419, 1420, 1421, 1475 ~nd 1426. These rules were aaopted in
anticipation ot the Department receiving delegation from the EPA for the federal
pretreatment program. The delegation did not take place, however, because of a
lack of funding. As a result, the pretreatment program in Montana continues to
be administered by the EPA. These rules, which were never implemented, do
not reflect current EPA requirements.




Proposed repeal of 17.30.2001 and 2003 and 17.38.601, 602, A<1?_ d 607.
Legislation passed in 2005 established a set of penalty factors that must be
considered in penalty calculations. In May 2006, the Board promulgated new
rules, ARM 17.4.301 through 17.4.308, to establish a penalty calculation process
using those factors. Upon promulgation of the new penalty rules, some of the
existing Water Quality Act and Public Water Supply Act penalty calculation rules
(old rules) were repealed. The definition and procedural sections of the
remaining old rules were not repealed to help guide the department's
implementation of the new rules. After nine years of implementation of the new
penalty rules, the remaining portions of the old rules are no longer needed.

Hearing Information: A hearing was held on January 14, 2016. No member of
the public submitted testimony or attended the hearing. The comment period
closed on January 21, 2016. No public comments were received.

Board Options: The Board may:

1. Repeal the rules as provided in the Notice of Repeal,
2. Repeal some of the rules; or
3. Repeal none of the rules.

DEQ Recommendation: The Department recommends that the adopt the
Hearing Examiner Report and the HB 311 and 521 analyses and repeal the rules
as provided in the attached Notice of Repeal.

Enclosures:
1. Notice of Public Hearing on Proposed Repeal
2. HB 311 and 521 Analyses
3. Hearing Examiner’'s Report
4. Notice of Repeal




BEFORE THE BOARD OF ENVIRONMENTAL REVIEW
OF THE STATE OF MONTANA

in the matter of the repeal of ARM NOTICE OF REPEAL
17.4.201, 17.30.645, 17.30.1386,
17.30.1401, 17.30.1402, 17.30.1405,
17.30.1406, 17.30.1407, 17.30.1410,
17.30.1411, 17.30.1412, 17.30.1413,
17.30.1414, 17.30.1419, 17.30.1420,
17.30.1421, 17.30.1425, 17.30.1426,

)

)

) (PROCEDURAL RULES)

)

)

;
17.30.1602, 17.30.2001, 17.30.2003, )

)

)

)

)

)

)

)

(WATER QUALITY)
(PUBLIC WATER SUPPLY AND
SEWAGE SYSTEM
REQUIREMENTS)

17.38.601, 17.38.602, 17.38.603, and
17.38.607 pertaining to water pollution
rules, radiological criteria, state and EPA
coordination, pretreatment, definitions,
enforcement actions for administrative
penalties, purpose, definitions, enforcement
procedures, and suspended penalties

TO: All Concerned Persons

1. On December 24, 2015, at 9:30 a.m., the Board of Environmental Review
published MAR Notice No 17-378 pertaining to the public hearing on the proposed
repeal of the above stated rules at page 2182 of the 2015 Montana Administrative
Register, Issue Number 24.

2. The board has repealed the rules as proposed.

3. The only testimony received supported repeal of the rules.

Reviewed by: DEPARTMENT OF ENVIRONMENTAL
QUALITY
BY:
JOHN F. NORTH JOAN MILES, CHAIRMAN

Rule Reviewer

Certified to the Secretary of State, December 14, 2015.

24-12/24/15 MAR Notice No. 17-378
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Montana Department of
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TO: Board of Environmental Review

FROM: John F. North, Chief Legal Counsel
Department of Environmental Qualit

DATE: January 19, 2015

SUBJECT: HB 521 Stringency and SB 311Takings Analyses for MAR Notice No. 17-378

HB 521, which is codified at 75-5-203 and 75-6-116, MCA, requiree that the Board make
certain findings before it may adopt water quality or public water supply rules that are more
stringent than comparable federal regulations or guidance that address the same circumstances.

In MAR Notice No. 17-378, the Board is proposing to repeal rules providing enforcement
procedures. Because this notice does not proposed adoption of substantive requirements, the
rulemaking would not adopt rules that are more stringent than comparable federal regulations or
guidance that address the same circumstance. Therefore, no HB 521 findings are necessary
before adoption of the proposed rule repeals.

SB 311 is codified as Title 2, Chapter 10, MCA. That chapter requires an agency to
conduct a takings impact assessment for actions, including adoption of rules, with taking or
damaging implications. It directs that the Attorney General privide a checklist for agencies to
use in determining whether actions have taking or damaging implications. Attached is a
checklist for these rule amendments. It indicates that adoption of these rule amendments does
not have taking or damaging implications.

Attachment




PRIVATE PROPERTY ASSESSMENT ACT CHECKLIST: MAR Notice No. 17-378

Yes

DOES THE PROPOSED AGENCY ACTION HAVE TAKINGS IMPLICATIONS
UNDER THE PRIVATE PRO! o... ./ Z.___3SMENT ACT?

1. Does the action pertain to 1land or
water management or environmental regulation
affecting private real property or water
rights?

2. Does the action result 1in either a
permanent or indefinite physical occupation
of private property?

3. Does the action deprive the owner of
all economically viable uses of the
property?

4. Does the action deny a fundamental
attribute of ownership?

5. Does the action require a property
owner to dedicate a portion of property or
to grant an easement? [If the answer is NO,
skip questions 5a and 5b and continue with
question 6.]

5a. Is there a reasonable, specific
connection between the government
requirement and legitimate state interests?

5b. Is the government requirement roughly
proportional to the impact of the proposed
use of the property?

6. Does the action have a severe impact on
the value of the property?

7. Does the action damage the property by
causing some physical disturbance with
respect to the property in excess of that
sustained by the public generally? [If the
answer 1is NO, do not answer dquestions 7a




through 7c.]

7a. Is the impact of government action
direct, peculiar, and significant?

7b. Has government action resulted in the
property becoming practically inaccessible,
waterlogged, or flooded?

7c. Has government action diminished
property values Dby more than 30% and
necessitated the physical taking of adjacent
property or property across a public way
from the property in question?

Taking or damaging implication exist 1if YES is checked in
response to question 1 and also to any one or more of the
following questions: 2, 3, 4, 6, 7a, 7b, 7c; or if NO is checked
in response to questions 5a or 5b.

January 19, 2016




AGENDA #IIL.D.1.

BOARD OF ENVIRONMENTAL REVIEW

EXECUTIVE SUMMARY REGARDING ACTION ON BUTTE-SILVER BOW AIR POLLUTION
CONTROL PROGRAM REVISIONS TO ORDINANCE 12-1 “AIR QUALITY CONTROL”

Agenda Item Summary: The Butte-Silver Bow Council of Commissioners requests that the Board
of Environmental Review (Board) approve amendments to the Butte-Silver Bow local air quality
control ordinance.

List of Affected Rules: The amendments are generally described as follows:

e Add definition of “Federal Regulations” to mean the applicable requirements of Title 40, part
60, subparts AAA or QQQQ of the Code of Federal Regulations, as codified July 1, 2015.

e Remove definitions of “EPA HH Phase 2 Program,” “EPA HH Phase 2 Program Qualified
Model,” and “New Outdoor Wood Furnace.”

e Require that outdoor wood furnaces installed in the air pollution control district after
December 31, 2015, comply with federal regulations.

¢ Require that solid fuel burning devices installed in the air pollution control district after
December 31, 2015, comply with federal regulations.

Background: The following is a summary of the amendments adopted by Butte Silver Bow local
government and the Town Council of Walkerville. The Butte Silver Bow Health Department, in
cooperation with the State of Montana’s Department of Environmental Quality Air Quality Bureau,
started this process in October of 2015. The amendments to the local “Air Quality Control”
Ordinance were a joint effort by the State of Montana’s Department of Environmental Quality and
Butte Silver Bow.

On February 3, 2015, the Environmental Protection Agency (EPA) published New Source
Performance Standards (NSPS) for New Residential Wood Heaters (40 CFR part 60 subpart AAA)
and New Residential Hydronic Heaters and Forced Air Furnaces (40 CFR part 60 subpart QQQQ).
The NSPS strengthened the emission standards for new wood stoves and established the first
ever regulatory standards for devices such as outdoor wood boilers, wood-fired forced air furnaces,
and single burn-rate wood stoves.

Since 2012, Butte Silver Bow has implemented and enforced an ordinance regulating the
installation of residential wood heaters, including outdoor wood furnaces and other solid fuel
burning devices such as wood stoves. The regulations required that only EPA Phase 1 or Phase 2
certified wood stoves and Phase 2 qualified outdoor wood furnaces could be installed in the Air
Pollution Control District.

With the publication of the NSPS, EPA changed the language regarding certification of devices
under the program. The phrases “Phase 1” and “Phase 2” are no longer used. The NSPS required
that, as of May 15, 2015, new devices had to be manufactured to meet “Step One” emission
standards. As of January 1, 2016, retailers and vendors can only sell Step One compliant
residential wood heating devices.






An Ordinance Amending Chapter 16 Entitled “Air Quality Control”
Specifically Amending Sections 8.16.030, 8.16.220, 8.16.300, And
Providing For An Effective Date Herein.

e Nevember 10, 2015: Butte Silver Bow Judiciary Committes Meating
o Section 3 Council Bill No. 15-17
Ordinance No. 15-17

An Ordinance Amending Chapter 16 Entitled “Air Quality Control”
Specifically Amending Sections 8.16.030, 8.16.220, 8.16.300, And
Providing For An Effective Date Herein.

o Recommendation: Move to Final Reading.
e November 18, 2015:; Ri'te Siler Raw Council of Commrin~in=~=~ Dameda- Meeting
o Section 6 Ordinances and Resolutions (Final Reading)
Iltem 2 Council Bill No. 15-17
Ordinance No. 15-17

An Ordinance Amending Chapter 16 Entitled “Air Quality Control”
Specifically Amending Sections 8.16.030, 8.16.220, 8.16.300, And
Providing For An Effective Date Herein.

o It was moved by Commissioner Shaw and Seconded by Commissioner Morgan that
Council Bill No. 15-17, Ordinance No. 15-17 be placed on final reading and be
passed, having been deemed read at length. The motion passed by roll call vote of
10 yea and 0 nay.

e January 8, 2016:
o The enclosed letter from the Walkerville Town Council acknowledges and
authorizes the changes to the “Air Quality Control” ordinance

Board Options: The Board may:

1. Approve the proposed amendments;

2. Disapprove the proposed amendments; or

3. Request additional information from the Butte-Silver Bow Council of Commissioners and
consider the amendments at a future date.

Enclosures: The following information is attached to this executive summary:

1. BSB Amended Regulations
2. Stringency _ atement
3. I ord of Cif Cot Ir ice
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COUNCIL BILL NO. 12-1
ORDINANCE NO. 12-1

AN ORDINANCE REPEALING CHAPTER 16 OF TITLE 8 OF THE BUTTE-
SILVER BOW MUNICIPAL CODE ENTITLED “AIR POLLUTANTS”  AND
REPLACING IT WITH A NEW CHAPTER 16 TO BE ENTITLED “AIR QUALITY
CONTROL", ESTABLISHING REGULATIONS FOR THE CONTROL AND
MANAGEMENT OF AIR QUALITY; ESTABLISHING AN AIR POLLUTION
CONTROL DISTRICT; ESTABLISHING A SOLID FUEL BURNING DEVICE AND
CONTROL PROGRAM; REGULATING THE USE OF OUTDOOR WOOD FURNACES;
ESTABLISHING DUST CONTROL REGULATIONS; REGULATING OPEN BURNING
IN SL.VER BOW COUNTY; PROVIDING FOR PERMITS; PROVIDING
PENALTIES FOR VIOLATION; PROVIDING FOR SEVERABILITY; AND
PROVIDING FOR AN EFFECTIVE DATE HEREIN.

NOW, THEREFORE, BE IT ORDAINED BY THE COUNCIL OF COMMISSIONERS

OF THE CITY AND COUNTY OF BUTTE-SILVER BOW, STATE OF MONTANA:

SECTIO 1: 8.16.010 Intent. The purpose of this chapter is

to achieve and maintain 1levels of air quality
that will protect human health and safety and,
to the greatest degree practicable, prevent

injury to plant and animal 1life and property,




foster the comfort and convenience of the
people, promote economic and social development,
and facilitate the enjoyment of the natural

attractions within Butte-Silver Bow as provided

in Section 75-2-102(2) MCA.

8.16.020 Scope. Unless otherwise indicated,

this chapter applies to all persons, agencies,
institutions, businesses, or government entities
living or located within the Air Pollution
Control District except for sources exempt from
local government regulation under 75-2-301(5),

MCA.

8.16.030 Definitions: As used in this chapter,

unless indicated otherwise, the following
definitions apply:

(1) “Air Contaminant” means dust, fumes, mist,
smoke, or any particulate matter wvapor, gas,

odorous substances, or any combination thereof




10

11

12

13

14

15

16

17

18

19

20

21

(2) “Air Pollution Control District” means the
real property described as follows:

Beginning at the northwest corner of Section 2,
Township 3 North, Range 8 West; thence easterly
to the northeast corner of Section 5, T3N R7W;
thence southerly to the northwest corner of
Section 9, T3N, R7W; thence easterly to the
northeast corner of Section 10, T3N, R7W; thence
southerly to the southeast corner of Section 22,
T2N, R7W; thence westerly to the southwest
corner of Section 19, T2N, R7W; thence northerly
to the northwest corner of Section 19, T2N, R7W;
thence westerly to the southwest corner of
Section 14, T2N, R8W; thence northerly to the
southwest corner of Section 35, T3N, R8W; thence
westerly to the southwest corner of Section 34,
T3N, R8W; thence northerly to the northwest
corner of Section 27, T3N, R8W; thence westerly
to the southwest corner of Section 20, T3N, R8W;
thence northerly to the northwest corner of

Section 17, T3N, R8W; thence easterly to the
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northwest corner of Section 14, T3N, R8W; thence
northerly to the point of beginning.

A map of the above-described geographical area
is available and on file in the City-County’s

Clerk and Recorder’'s office.

(3) “Air Quality Categories” means: “Good”,
“Poor”, and “Alert” categories correlating with
measured PM-2.5 concentrations.

a. “Good Alr Quality” means Ambient
particulate matter (PM) concentrations averaged
over an eight hour period that are equal to or
less than 40 percent of the most current
NAAQS/MAAQS (24 hour standard).

b. “Poor Air Quality” means Ambient
particulate matter (PM) concentrations averaged
over an eight hour period that are between 40-75
percent of the most current NAAQS/MAAQS (24 hour
standard) .

c. *Alert Air Quality” means Ambient

particulate matter (PM) concentrations averaged
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over an eight hour period that are equal to or
greater than 75 percent of the most current
NAAQS/MAAQS (24 hour standard).

(4) “Best Available Control Technology” (BACT)
means those techniques and methods of
controlling emissions of pollutants from an
existing or proposed open burning source which
limit those emissions to the maximum degree
which the department determines, on a case-by-
case basis, 1is achievable for that source,
taking into account impacts on energy use, the
environment, and the economy, and any other
costs, including cost to the source.

(5) “Burn Barrel” means any metal, ceramic, or

other non-combustible devices, including, but

not 1limited to, 55 gallon drums used for
burning.
(6) “Department” means the Butte-Silver Bow

County Health Department.
(7) “DEQ” means the Montana Department of

Environmental Quality.
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(8) “Emission” means a release into the outdoor

atmosphere of an air contaminant.

{(9) “EPA” means the US Environmental Protection
Agency.
(10) ™“EPA Federal Reference Method 9" means

Title 40 CFR 60. Appendix A to Part 60.

(11) *“Government” means the local government of
Butte-Silver Bow.

(12) “Federal Regulation” means the applicable
requirements in Title 40, part 60, subparts AAA
or QQQQ of the Code of Federal Regulations, as
codified July 1, 2015.

(a) For solid fuel Dburning devices, the
requirements of subpart AAA apply.

(b) For outdoor wood furnaces, the requirements
of subpart QQQQ apply.

(13) "MAAQS” means the Montana Ambient Air
Quality Standards.

(14) “NAAQS” means the ©National Ambient Air

Quality Standards.
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(15) “Opacity” means a measurement of visible
emissions defined as the degree expressed in
percent to which emissions reduce the
transmission of 1light and obscures the view of
an object in the background.

(16) “Pellet Fuel Burning Device” means a solid
fuel burning device that burns only
automatically fed biomass or pelletized fuels.
(17) “Outdoor Wood Furnace” means a residential
hydronic heater or forced-air furnace as defined
in 40 CFR part 60, subpart QQQQ.

(18) “Person” means an individual, partnership,
firm, association, municipality, public or
private corporation, the state or a subdivision
or agency of the state, trust, estate,
interstate body, federal government or an agency
of the federal government, or any other legal
entity.

{(19) “PM-10" means particulate matter with an
aerodynamic diameter of less than or equal to a

nominal 10 micrometers.
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SECTION 2:

(20) “PM-2.5” means particulate matter with an
aerodynamic diameter of less than or equal to a
nominal 2.5 micrometers.

(21) “Remodel” means an addition or upgrade to
an existing structure which utilizes a solid
fuel burning device for heating purposes.

(22) “Solid Fuel Burning Device” measn a
residential wood heater as defined in 40 CFR

part 60, subpart AAA.

8.16.040 Compatibility with other Regulations.

In any case where a provision of these
regulations is found to be in conflict with a
provision of any zoning, building, fire, safety,
or code of Butte-Silver Bow, the provision which
establishes the higher standard for the
promotion and protection of the health and

safety of the people shall prevail.

8.16.100 Solid Fuel Burning Device Control

Program.
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(1)  Operating and Emission Requirements: No

person may burn any material in a solid fuel
burning device except uncolored  newspaper,
untreated wood and lumber, and products
manufactured for the sole purpose of use as a
solid fuel. Products manufactured or processed
for use as solid fuels must conform to any other
applicable provisions of this subchapter.
(2) The burning of the following materials in any
solid fuel burning device is prohibited at all
times:

a. any waste moved from the premises from

where it was generated;

b. food wastes;

c. styrofoam and other plastics;

d. wastes generating noxious odor;

e. wood or wood by-products that have been

treated, coated, painted, stained, or

contaminated by a foreign material such as

papers, cardboard, or painted or stained

wood;



m.

poultry litter;

animal droppings;

dead animals or dead animal parts;
tires;

rubber materials;

asphalt shingles;

tar paper;

automobile or alrcraft bodies or

interiors and bodies or interiors of

recreational vehicles and atv'’s;

n. insulated wire;

o. 01l or petroleum products;

p. treated lumber or timbers;

g. pathogenic wastes;

r. hazardous wastes as defined by 40 CFR,
Part 261;

s. trade wastes;

t. any materials resulting from a salvage
operation;

u. chemicals;

v. Christmas tree waste;

10
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(1) This program is aimed at reducing levels of

particulate matter to, or Dbelow, the current

NAAQS/MAAQS .
(2) This program 1is necessary to preserve,
protect, improve, achieve, and maintain such

levels of air quality as will protect the health
and welfare of the citizens of Butte-Silver Bow.

8.16.210 Requirements: Outdoor Wood Furnaces

must be constructed, established, installed,
operated, and maintained in conformance with the
following conditions:

(1) After December 31 2015, only Outdoor Wood
Furnaces that meet federal regulations may be
installed in the Air Pollution Control District.
(2) Only the following fuels may be burned in
any new oOr existing Outdoor Wood Furnace:
natural, untreated wood, wood pellets, corn
products, biomass pellets, or other listed fuels
specifically permitted in the manufacturer’s
instructions such as fuel o0il, natural gas, or

propane backup.
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(3) After December 31, 2015 any outdoor wood
furnace must be located on the property in
compliance with the manufacturer’s setback
recommendations and/or testing and listing
requirements for clearance of combustible
materials.
(4) After December 31, 2015 required chimney
heights for outdoor wood furnaces installed;
a. If Jlocated within 300 feet of any
residence not served by the furnace, the
chimney must be at least 2 feet higher than
the peak of the residence served.
b. If located within 100 feet of any
residence not served by the furnace, the
chimney must be at least 2 feet higher than
the peak of the residence served or not

served, whichever is higher.

8.16.300 Solid Fuel Burning Devices

(1) The following regulations apply to solid

fuel burning devices:
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a. After December 31, 2015 only wood burning
devices that meet federal regulations may be
installed in the Air Pollution Control District.
b. Within the air pollution control district, no
person owning or operating a solid fuel burning
device may cause, allow, or discharge emissions
from such device which are of any opacity
greater than twenty five (25) percent.

c. The provisions of this subsection do not
apply to emissions during the building of a new
fire, for a period or periods aggregating no
more than thirty (30) minutes in any four hour
period.

d. Within the Air Pollution Control District, no
person owning or operating a solid fuel burning
device for which a Class 1 or Special Needs
Permit has been issued may cause, allow or
discharge any emissions from such device which
are of an opacity greater than ten (10) percent
during an Air Pollution Alert declared by the

Government. The provisions of this paragraph do

14
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not apply to emissions during the building of a
new fire or for refueling for a period or
periods aggregating no more than thirty (30)
minutes in any four (4) hour period.

e. For the purpose of this section, the
Government may declare an Air Pollution Alert to
be in effect whenever the ambient concentration
of PM-2.5 within the Air Pollution Control
District equals or exceeds 75 percent of the
“NAAQS/MAAQS” averaged over any eight (8) hour
period and when scientific and meteorological
data indicate the average PM-2.5 concentrations
will remain at or above the NAAQS/MAAQS if an
Air Pollution Alert is not called.

f. Every person operating or in control of a
solid fuel Dburning device within the Air
Pollution Control District has a duty to know
when an air pollution alert has been declared by

the Government.
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SECTION 5:

8.16.400 Permits: The following permits are

required for solid fuel burning devices:

(1) Class One Permit: The government may issue a
Class I Permit for a solid fuel burning device
if the emissions do not exceed the federal EPA
most current standard of grams per hour weighted
average.

(2) Special Needs Permit: A  person who
demonstrates an economic need to burn solid fuel
for residential space heating purposes by
qualifying for energy assistance according to
economic guidelines established by the U.S.
Office of Management and Budget under the Low
Income Energy Assistance Program (L.I.E.A.P.) as
administered in the City and County of Butte-
Silver Bow by the District 12 Human Resource
Development Council, 1is eligible for a special
needs permit issued by the Department. This
includes a person who has been determined to be

eligible for _amilies 1 1 v: _ Independence
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SECTION 6:

(FAIM) or Supplemental Security Income (SSI)
benefits.

(a) Application for a Special Needs Permit may
be made to the Department at any time, and a
Special Needs Permit is wvalid for a period of
not more than one (1) year from the date it is
issued. A Special Needs Permit may be renewed if
the applicant meets the applicable need and
economic guidelines at the time of application
for zrenewal. A Special Needs Permit 1is not
transferable to another residence or person.

8.16.500 Dust Control Regulations: No person

may place any sanding or chip seal material on
any road, alley or commercial yard/lot which has
durability as defined by the Montana Modified LA
Abrasion Test, of greater than 7, and a fines
content of material smaller than 200 mesh, as
determined by standard v : sieving methods, that
exceeds 3 percent oven dry weight. Add language
for resolution 1307 and ordinance 468 for

clarity.
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SECTION 7:

8.16.600 Open Burning: the following

regulations shall apply to any open burning
conducted in the City-County of Butte-Silver

Bow, Montana.

(1) Prior to open burning, a person must obtain
an Open Burning Permit from the Butte Silver Bow
Fire Department.

(2) Open Burning must comply with “Best
available control technology” (BACT)

(3) Open Burning is not allowed from December 1°°
through the last day of February.

(4) Open Burning may be allowed from March 1°°
through August 31°%, if the Department determines
there is proper dispersion in the Air Pollution
Control District.

(5) Open Burning is also allowed from September
1°* through November 30"" when the Department
reports good ventilation.

(6) The burning of the following materials 1is

prohibited at all times:
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a. any waste moved from the premises from
where it was generated;

b. food wastes;

c. styrofoam and other plastics;

d. wastes generating noxious odor;

e. wood or wood by-products that have been
treated, coated, painted, stained, or
contaminated by a foreign material such as
papers, cardboard, or painted or stained
wood ;

f. poultry litter;

g. animal droppings;

h. dead animals or dead animal parts;

i. tires;

j. rubber materials;

k. asphalt shingles;

1. tar paper;

m. automobile or ailrcraft bodies or
interiors, and bodies or interiors of
recreational vehicles and atv’s;

n. insulated wire;
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o. 0il or petroleum products;

p. treated lumber or timbers;

g. pathogenic wastes;

r. hazardous wastes as defined by 40 CFR,

Part 261;

s. trade wastes;

t. any materials resulting from a salvage

operation;

u. chemicals;

v. Christmas tree waste;

w. Asbestos or asbestos containing

materials;

X. Standing or demolished structures; and

y. Paint;

z. Colored news print or magazine print.
(7) Allowing burning stumps, grass clippings,
leaves, or other similar materials that may be
burned under this chapter, to smolder overnight
is prohibited.
(8) The wuse of burn barrels, or other such

devices, is prohibited.

20
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SECTION 8:

SECTIO]

9:

8.16.700 Enforcement: The provisions of this

ordinance shall be enforced as follows:

(1) The Department, Butte Silver Bow Fire
Department, and the appropriate law
enforcement officials sghall be responsible
for enforcement of this ordinance.

(2) Class I Permits and Special Needs
Permits for residential solid fuel burning
devices may be issued, denied, suspended or

revoked.

8.16.800 Penalties: The penalties for
violations of this chapter are as follows:
(1) First Violation - Written

educational warning by the Department

(2) Second Violation - Twenty Five
Dollars ($25.00)

(3) Third violation - Fifty Dollars

($50.00)
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(4) A fourth or subsequent violation of
this Ordinance constitutes a MISDEMEANOR
punishable by a fine not to exceed $500.00
or imprisonment in the county jail for a
term not to exceed six (6) months, or by

both a fine and imprisonment.

(a) No person or entity may be cited for a
violation of this Ordinance more than once
in any Calendar Day. However, each Calendar
Day of wviolation may be considered a

separate offense.

{b)Only those wviolations of this Ordinance
by a person or entity which have occurred
within one (1) year of a present offense

may be considered as prior violations.

(c) Jurisdiction shall be in the City Court
of the City-County of Butte Silver Bow,

Montana.
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APPROVED this day of

,2012.

PAUL DAVID BABB
CHIEF EXECUTIVE

ATTEST:

SALLY J. HOLLIS
CLERK AND RECORDER

BY

ITS

APPROVED AS TO FORM:

EILEEN JOYCE
COUNTY ATTORNEY

JOHN P. MORGAN
CHATIRMAN, JUDICIARY COMMITTEE
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JUDICIARY COMMITTEE MEETING REPORT
OCTOBER 14, 2015

TO THE HONORABLE CHIEF EXECUTIVE AMD MEMBERS OF THE BUTTE-SILVER BOW
COUNCIL OF COMMISSIONERS

Ladies and Gentlemen,
We, your Judiciary Committee, respectfully recommend as follows:

SECTION1 COMM NICATION NO. 15-390

Matt Moore, Metro Operations Manager, Butte-Silver Bow Public Works Department, requesting
Council authorize the County Attorney to revise sections of the Butte-Silver bow Municipal Code
regarding wastewater treatment systems.

Recommendation: Cross Reference with Ordinance 15-16 and Place on File.

sSECTIGON 2 COMMUNICATION NO. 15-467

Dan Powers, Interim Health Officer, Butte-Silver Bow Health Department, requesting Council’s
authorization for the County Attorney to make proposed amendments to Chapter 8.16 of the Butte Silver
Bow Municipal code entitled “Air Pollutants.”

Recommendation: Ask County Attorney to make revisions to Ordinance and Hold in judiciary
Committee.

SECTION 3 COUNCILBILL NO. 15-15
ORDINANCE NO. 15-15

AN ORDINANCE AMENDING CHAPTER 10.52 OF THE BUTTE-SILVER BOW MUNICIPAL CODE
(B-SB MC), ENTITLED “PARKING”, SPECIFICALLY AMENDING SECTION 10.52.460 ENTITLED
“TWO-HOUR CONTINUOUS PARKING ZONES - DESIGNATED AND PROVIDING FOR AN
EFFECTIVE DATE HERFEIN. Redline

Recommendation: Move to Final Reading

SECTION 4 COUNCIL BILL NO. 15-16

ORDINANCE NO. 15-16 (File too large to hyperlink - Please Ask Council Secretary for Hard-Copy to
Review)

AN ORDINANCE REPEALING TITLE 13, CHAPTER 4 ENTITLED “WASTEWATER TREATMENT
SYSTEM”, OF THE BUTTE-SILVER BOW MUNICIPAL CODE (B-SB MC), A REPLACING IT
WITH A NEW TITLE 13, CHAPTER 4 TO STILL BE ENTITLED “WASTEWEEER TREATN {
SYSTEM”, OF THE BUTTE-SILVER BOW MUNICIPAL CODE (B-SB MC), AND PROVIDING FOR N
EFFECTIVE DATE HEREIN.

Recommendation: Schedule Public Hearing and Hold in Judiciary Committee.
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SECTION 5 CLAIM APPROVAL

NAME AMOUNT RECOMMENDATION
Jeffrey Rustad $492.00 Approved
Garner Contracting $1,000.00 Approved
Ken Rustad $492.00 Approved
Committee Members:

Bud Walker, Chairman Present

Bill Andersen, Vice-Chairman Absent

Dave Palmer Absent

John Sorich Absent

Cindy Perdue-Dolan Absent

Brendan McDonough Present

*Dan Foley Present

*Sheryl Ralph Present

City and County of

Butte-Silver Bow

10|Page




BUTTE-S VER F™W COUNCIL OF COMMISSIONERS
| REGULAR MEETING AGENDA
OCTOBER 21, 2015
7:30 P [ COURTHOUSE COUNCIL CHAMBERS

ROLL CALL
PRAYER

PUBLIC COMMENT ON ANY ITEMS ON THE CONSENT AGENDA

APDD m\7 A}L NE TR MH\TT TTEC NK T'HE SPECIAL MEETING OF SED’I‘ET\ADL‘.D 23 2(\1<
AND 1HE REGULAKR MEER] "~ - = TOBER 7, 2015.

ITEMS NOT ADDRESSED ON THE AGENDA

CHIEF EXECUTIVE'S REPORT

SECTION1 BID OPENING
COMMUNICATION NO. 15-451

PAT HOLLAND, MANAGER, BUTTE-SILVER BOW GOVERNMENT BUILDINGS, REQUESTING
COUNCIL'S AUTHORIZATION FOR A BID OPENING ON OCTOBER 21, 2015 REGARDING THE
BUSINESS DEVELOPMENT CENTER BOILER REPLACEMENT.

SECTION 2 BID OPENING
COMMUNICATION NO. 15-461

KAREN BYRNES, COMMUNITY DEVELOPMENT DIRECTOR, REQUESTING COUNCIL'S
AUTHORIZATION TO OPEN THE 2016 ECONOMIC MILL LEVY FUND PROPOSALS ON
OCTOBER 21, 2015.

SECTION 3 PUBLIC HEARING
COMMUNICATION NO. 15-462

LORI CASEY, ASSISTANT PLANNING DIRECTOR, BUTTE-SILVER BOW PLANNING BOARD,
REQUESTING COUNCIL'S AUTHORIZATION TO HOLD A PUBLIC HEARING REGARDING
ZONE CHANGE APPLICATION NO. 173 ON OCTOBER 21, 2015.

SECTION 4 CONSENT AGENDA

A. COMMITTEE OF THE WHOLE N " TING REPORT
JUDICIARY COMMITTEE MEET1NG REPORT

I 3L~ WORKS COMMITTEE MEETING REPORT
HMNANCE AND BUDGET COMMITTT ™ MEETING REPORT

ECONOMIC DEVELOPMENT COMM11 TEE MEETING REPORT

ViAW N

1jPage
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12,

13.

14.

15,

Chief Executive Matt Vincent, requesting Council’s concurrence with an appointment
and reappointment to the Friend of the Urban Forest Board. Recommendation: Concur
and Place on File

Chief Executive Matt Vincent, requesting Council’s concurrence with an appointment to
the Superfund Advisory and Redevelopment Trust Authority. Recommendation:
Concur and Place on File

Chief Executive Matt Vincent, requesting Council’s concurrence with appointments to
the Historic Perseveration Commission. Recommendation: Concur and Place on File

Danette L. Gleason, Director, Butte-Silver Bow Finance and Budget Department, to give a
Presentation with Pat Callaghan, Treasurer, on the acceptance of credit cards for
payment of property taxes, motor vehicle licenses, and business licenses.
Recommendation: Schedule a Presentation on October 28, 2015 and Hold in the
Committee of the Whole

SECTION 5 ORDINANCES AND RESOLUTIONS

REFERRED TO JUDICIARY

. COUNCIL BILL NO. 15-17
ORDINANCENG®G. 15-17

AN ORDINANCE AMENDING CHAPTER 16 ENTITLED “AIR QUALITY CONTROL",
SPECIFICALLY AMENDING SECTIONS 8.16.030, 8.16.220, 8.16.300, AND PROVIDING FOR AN
EFFECTIVE DATE HEREIN. Redline

2. RESOLUTION NO. 15-45

ARESOLUTION ESTABLISHING THE BUTTE-SILVER BOW MENTAL HEALTH LOCAL
ADVISORY COUNCIL AND PROVIDING FOR AN EFFECTIVE DATE HEREIN.

SECTION 6 ORDINANCES AND RESOLUTIONS
FINAL READING

1 COUNCILBILLNO. ]5:15
ORDINANCE NO. 15-15

AN ORDINANCE AMENDING CHAPTER 10.52 OF THE BUTTE-SILVER BOW MUNICIPAL CODE
(B-SB MC), ENTITLED “PARKING”, SPECIFICALLY AMENDING SECTION 10.52.460 ENTITLED
“TWO-HOUR CONTINUOUS PARKING ZONES - DESIGNATED AND PROVIDING FOR AN
EFFECTIVE DATE HEREIN. ®-~"line

3|Page

City and County of Butte-Silver Bow



PUBLIC COMMENT ON ANY PUBLIC MATTER NOT ON THE AGENDA

CALENDAR OF OTHER MEETINGS AND EVENTS

October 27 Port of Montana 12:00 PM Hub Center, Silver Bow
October 28 Urban Revitalization 8:30 AM 1* Floor Conference Rm., Courthouse
October 28 Local Emergency Planning 12:00 PM 1* Floor Conference Rm., Courthouse
October 29 Planning Board 5:30 PM Council Chambers, Courthouse
November 3 Historic Preservation 5:30 PM Council Chambers, Courthouse
November 4 Board of Health 7:00 AM Health Department
November 4 Airport Authority 12:00 PM Bert Mooney Airport Authority Admin Office
November 4 Butte AIDS Support Services 7:00 PM Community Center
ADJOURN

4\Page
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| JDICIARY COMMITTEE MEETING
OCTOBER 28, 2015
7:00 PM COURTHOUSE COUNCIL CHAMBERS

SECTION1 COMMUNICATION NO. 15-467

Dan Powers, Interim Health Officer, Butte-Silver Bow Health Department, requesting Council’s
authorization for the County Attorney to make proposed amendments to Chapter 8.16 of the Butte Silver
Bow Municipal code entitled “Air Pollutants.”

SECTION 2 COUNCIL BILL NO. 15-16
ORDINANCE NO. 15-16

AN ORDINANCE REPEALING TITLE 13, CHAPTER 4 ENTITLED “WASTEWATER TREATMENT
SYSTEM”, OF THE BUTTE-SILVER BOW MUNICIPAL CODE (B-SB MC), AND REPLACING IT
WITH A NEW TITLE 13, CHAPTER 4 TO STILL BE ENTITLED “WASTEWATER TREATMENT
SYSTEM”, OF THE BUTTE-SILVER BOW MUNICIPAL CODE (B-SB MC), AND PROVIDING FOR N
EFFECTIVE DATE HEREIN.

SECTION 3 COUNCIL BILL NO. 15-17
ORDINANCE NO. 15-17

AN ORDINANCE AMENDING CHAPTER 16 ENTITLED “AIR QUALITY CONTROL”,
SPECIFICALLY AMENDING SECTIONS 8.16.030, 8.16.220, 8.16.300, AND PROVIDING FOR AN
EFFECTIVE DATE HEREIN.

SECTION 4 RESOLUTION NO. 15-45

A RESOLUTION ESTABLISHING THE BUTTE-SILVER BOW MENTAL HEALTH LOCAL
ADVISORY COUNCIL AND PROVIDING FOR AN EFFECTIVE DATE HEREIN.

3|Page
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BUTTE-S™ V"R BOW COUNCIL OF COMMISSION™RS

PRAYER

REGULAR MEETING AGENDA
NOVEMBER 4, 2015

7:30 P.M. COURTHOUSE COUNCIL CHAMBERS

ROLLCALL

PUBLIC COMMENT "N ANY "TEMS ON THE CONSENT AGENDA

APPROVAL OF THE MINUTES OF THE REGULAR MEETING, OCTOBER 21, 2015.

ITEMS NOT ADDRESSED ON THE AGENDA

CHIEF EXECUTIVE'S REPORT

SECTION1 CONSENT AGENDA

A

e NNy

COMMITTEE OF THE WHOLE MEETING REPORT

JUDICIARY COMMITTEE MEETING REPORT

PUBLIC WORKS COMMITTEE MEETING REPORT

FINANCE AND BUDGET COMMITTEE MEETING REPORT
PERSONNEL COMMITTEE MEETING REPORT

ECONOMIC DEVELOPMENT COMMITTEE MEETING REPORT

B. COMMUNICATIONS

L 15-495
2 15-496
3 15-497

Jeannie Moylan, 1455 Hidden Valley Road, Bozeman, MT., requesting Council's
authorization to purchase city owned property at 57 West Broadway Street.
Recommendation: State Law Requires a City-County to offer Tax Deed Property
for sale twice at Public Auction. This Property is on the next scheduled Tax Sale
Auction (February 2016). Note and Place on File.

Julia Crain, Special Projects Manager, Planning Department, requesting Council’s
authorization for the Chief Executive to sign a location and property release with Zero
Point Zero Productions, Inc. Relcasc Recommendation: Concur and Place on File.

Lori Casey, Assistant Planning Director, Butte-Silver Bow Planning Board, requesting
Council’s approval for Zone Change Application No. 173 and to ask the County Attorney
to prepare an ordinance for adoption. Recommendation: Concur with Request, Ask

the County Attorney to Prepare an Ordinance and Hold in the Committee of the
Whole.
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SECTION 4 ORDI

1

FINA. ..EADING

RESOLUTION NO. 15-45

.NCES AND RESOLUTIONS

A RESOLUTION ESTABLISHING THE BUTTE-SILVER BOW MENTAL HEALTH LOCAL
ADVISORY COUNCIL AND PROVIDING FOR AN EFFECTIVE DATE HEREIN.

prmri~ coONMMENT NN ANY PUBLIC MATTER NOT ON THE AGENDA

CALENDAR OF OTHER MEETINGS AND EVENTS

November 5

November 9

November 10
November 10
November 12
November 12
November 13
November 17
November 17
November 17
November 17
November 18

ADJOURN

Civic Center
Archives
Fire Advisory Council
Weed Board
SW MT Regional Juvenile Det. Board
Greenway Service Dist. Board
TIFID
Urban Forestry Board
Technical Review Committee
Housing Authority
Parks & Recreation
Parking Commission

12:00 PM
12:00 PM
5:00 PM
7:00 PM
8:30 AM
430 PM
12:00 PM
1:.00 PM
1:30 PM
5.00 PM
5:00 PM
3.00 PM

Civic Center Hospitality Rm.
Archives Center

I* Floor Conference Rm., Courthouse
Weed Department

Conference Call

1* Floor Conference Rm., Courthouse
Business Development Center
Business Development Center

3" Floor, Water Building

New Deal Community Center

1** Floor Conference Rm., Courthouse
Chief Executive Conference Rm., Courthouse

City and County of

3]Page
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BUTTE-SILVE™ F™W COUNCIL OF COMMISSIONERS
REGULAR MEETING AGENDA
NOVEMBER 18, 2015
7:30 P.M. COURTHOUSE COUNCIL CHAMBERS

ROLL CALL
PR AYFD

PUBLIC COMMENT ON ANY ITEMS ON THE CONSENT AGENDA

APPROVAL OF THE MINUTES OF THE REGULAR MEFTING, NOVEMBER 4, 2015.

ITEMS NOT ADDP =<SED ON THE AGENDA

CHIEF EXECUTIVE'S REPORT

SECTION1 BID OPENING
COMMUNICATION NO. 15-499

JEFFREY L. MILLER, DIRECTOR, BUTTE-SILVER BOW FIRE SERVICES, REQUESTING
COUNCIL'S AUTHORIZATION TO HOLD A BID OPENING ON NOVEMBER 18, 2015 REGARDING
THE 2016 1500 GPM PUMPER/TENDER FOR THE BIG BUTTE VOLUNTEER FIRE DEPARTMENT.

SECTION 2 PUBLIC HEARING
COM [UNICATION NO. 15-498

JEFFREY L. MILLER, DIRECTOR, BUTTE-SILVER BOW FIRE SERVICES, REQUESTING
COUNCIL'S AUTHORIZATION TO HOLD A PUBLIC HEARING ON NOVEMBER 18, 2015
REGARDING THE PROPOSED SOLE SOURCE PURCHASE OF TWENTY SELF-CONTAINED
BREATHING APPARATUS FOR THE BUTTE-SILVER BOW FIRE DEPARTMENT.

SECTION 3 CONSENT AGENDA

A. 1. COMMITTEE OF THE WHOLE MEETING REPORT

. JUDICIARY COMMITTEE MEETING REPORT

. PUBLIC WORKS COMMITTEE MEETING REPORT

FINANCE AND BUDGET COMMITTEE MEETING REPORT

. PERSONNEL COMMITTEE MEETING REPORT

ECONOMIC DEVELOPMENT COMMITTEE MEETING REPORT

B. COMMUNICATIONS

AU HWN

L 15-504  J.P. Gallagher, Director of Butte-Silver Bow Parks & Recreation Department, requesting
Council’s authorization to hold a Bid Opening on December 2, 2015 regarding sports field
.Jlighting system for Miner’s Field at Copper Mountain Sports Park. Bid Invitation
Recommendation: Schedule a Bid Opening on December 2, 2015 and Hold in the
Committee of the Whole. ‘
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13 15-518
4. 15519
15, 15-520
6.  15-521

Dave Palmer, Butte-Silver Bow Commissioner, District No. 12, requesting Council’s
concurrence of the recommendations by the Economic Development Standing
Committee regarding the Economic Development Mill Levy Funds. Recommendation:
Concur and Place on File.

Kristen Rosa, Administrator, Tax Increment Financing Industrial District (TIFID),
requesting Council’s authorization for the Chief Executive to sign a Memorandum of
Understanding with Nelson Engineering Construction. Memorandum of Understanding

Recommendation: Concur and Place on File.

Kristen Rosa, Administrator, Tax Increment Financing Industrial District (TIFID),
requesting Council’s authorization for the Chief Executive to sign two (2) easements
with NorthWestern Energy. Easementl Easement 2 Recommendation: Concur and
Place on File.

Roxella Lyons, Executive Director, Butte Rescue Mission, requesting Council’s
authorization for a business license exemption. Recommendation: Concur and Place
on File.

SECTION 4 COMMUN ™ "TIONS TO BE READ AND ACTED UPON

SECTION 5

David Schultz, Director, Butte-Silver Bow Public Works Department, requesting an
opportunity to provide information to the Council regarding the relocation of the
County shop complex.

Ronald Stormer, Director, Butte-Silver Bow Human Resources Department, informing
Council of the status of union negotiations to date.

ORDINANCES AND RESOLUTIONS
REFERRED TO JUDICIARY

COUNCIL BILL NO. 15-18

ORDINANCE NO. 15-18

AN ORDINANCE AMENDING ORDINANCE NO. 53 AND 325, ALSO KNOWN AS THE “ZONING
ORDINANCE” AND TITLE 17 OF THE BUTTE-SILVER BOW MUNICIPAL CODE (B-SB) WHICH
SECTION ADOPTED THE ZONING REGULATIONS OF BUTTE-SILVER BOW, STATE OF
MONTANA; AMENDING CHAPTER 1710 ENTITLED “R-1 ONE FAMILY RESIDENCE ZONE™;
SPECIFICALLY AMENDING SECTION 17.10.020 AND PROVIDING FOR AN EFFECTIVE DATE
HEREIN, _Redline

2.

RESOLUTION NO. 15-46

RESOLUTION OF INTENTION TO ISSUE TAX I XEMENT URBAN RENEWAL REVENUE
BONDS (BUTTE UPTOWN URBAN RENEWAL DISTRICT), SERIES 2016.
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‘SECTION 6 ORDINANCES AND RESOLUTIONS
FINAL READING

1 COUNCIL BILL NO. 15-16
ORDINANCE NO. 15-16 (File too large to hyperlink)

AN ORDINANCE REPEALING TITLE 13, CHAPTER 4 ENTITLED “WASTEWATER TREATMENT
SYSTEM”, OF THE BUTTE-SILVER BOW MUNICIPAL CODE (B-SB MC), AND REPLACING IT
WITH A NEW TITLE 13, CHAPTER 4 TO STILL BE ENTITLED “WASTEWATER TREATMENT
SYSTEM”, OF THE BUTTE-SILVER BOW MUNICIPAL CODE (B-SB MC), AND PROVIDING FOR
AN EFFECTIVE DATE HEREIN. ‘

2. GOUNCIL BILL NO. 15-17

- ORDINANCE NO. 15-17

AN ORDINANCE AMENDING CHAPTER 16 ENTITLIED *“AIR QUALITY CONTROL",
SPECIFICALLY AMENDING SECTIONS 8.16.030, 8.16.220, 8.16.300, AND PROVIDING FOR AN
EFFECTIVE DATE HEREIN,

PUBLIC COMMENT ON ANY PUBLIC MATTER NOT ON THE AGENDA

CALENDAR OF OTHER MEETINGS AND EVENTS

November 19 Animal Service Dept Board 5:30 PM 1* Floor Conference Rm., Courthouse
November 24 Port of Montana 12:00 PM Hub Center, Silver Bow
November 25 Urban Revitalization 8:30 AM 1** Floor Conference Rm., Courthouse
November 25 Local Emergency Planning 12:00 PM I* Floor Conference Rm,, Courthouse
December 1 Historic Preservation 5:30 PM Council Chambers, Courthouse
December 2 Board of Health 7:00 AM Health Department
December 2 Airport Authority 12:00 PM Bert Mooney Airport Authority Admin Office
December 2 Butte AIDS Support Services 7.00 PM Community Center
ADJOURN
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City and County of Butte-Silver Bow




MINUTES OF THE REGULAR MEETING OF THE
BUTTE [LVER BOW COUNCIL OF COMMISSIONERS
FOR NOVEMBER 18, 2015
The Regular Meeting of the Council of Commissioners was called to order Wednesday, November 18,

2015, in the Council Chambers, Third Floor, Room 312, Courthouse Building, 155 West Granite Street,
Butte, Montana by the Chief Executive, Matt Vincent.

ROLL CALL

Commissioner Morgan, present Commissioner Shaw, present
Commissioner Palmer, absent Commissioner McDonough, present
Commissioner Andersen, present Commissioner Henderson, present
Commissioner Walker, present Commissioner Fisher, absent
Commissioner Foley, present Commissioner Perdue-Dolan, present
Commissioner Ralph, present Commissioner Sorich, present
STAFF PRESENT

Eileen Joyce, Butte-Silver Bow County Attorney
Laura Sargent, Deputy Clerk & Recorder
Kareniesa Kohn, Council Secretary

PRAYER

Commissioner Henderson said the prayer.
PUBLIC COMMENT ON ANY ITEMS ON THE CONSENT AGENDA

Dave Jennings, 4200 S. Rocker Road, Butte, MT,, stated the following;

% He objects to the kennel license being applied for by a neighbor.
% Thelast 5 years there has been constant barking.

% He can hear the barking inside his house.

% He is afraid the barking will worsen.

John McClernan stated the following:

+» He haslived at his current address for 19 years.

¢ He has owned hunting dogs the entire time.

% Itis 1,160 feet to the closest residence from his house.

% 3 out of 4 neighbors approve of the license.

% He sleeps 50 yards from the dog kennel and the dogs are quiet.

% He is applying for the license tobe ableto o more than three dogs at once.
*» The Zoning Board and neighbors have signed off on the application.

City and County of -+ = Butte-Silver Bow




SECTION 6 ORDINANCES AND RESOLUTIONS
FINAL READING

L COUNCIL BILL NO. 15-16
ORDINANCE NO. 15-16 (File too large to hyperlink)

AN ORDINANCE REPEALING TITLE 13, CHAPTER 4 ENTITLED “WASTEWATER TREATMENT
SYSTEM”, OF THE BUTTE-SILVER BOW MUNICIPAL CODE (B-SB MC), AND REPLACING IT
WITH A NEW TITLE 13, CHAPTER 4 TO STILL BE ENTITLED “WASTEWATER TREATMENT
SYSTEM”, OF THE BUTTE-SILVER BOW MUNICIPAL CODE (B-SB MC), AND PROVIDING FOR
AN EFFECTIVE DATE HEREIN.

It was moved by Commissioner Shaw and seconded by Commissioner Morgan that Council Bill No.
15-16, Ordinance No. 15-16 be placed on final reading and be passed, having been deemed read at
length. The motion passed by a roll call vote of 10 yea and O nay.

2. 'COUNCIL BILL NO. 15-17
ORDINANCE NO. 15-17

AN ORDINANCE AMENDING CHAPTER 16 ENTITLED “AIR QUALITY CONTROL”,
SPECIFICALLY AMENDING SECTIONS 8.16.030, 8.16.220, 8.16.300, AND PROVIDING FOR AN
EFFECTIVE DATE HEREIN.

1t was moved by.Commissioner Shaw and seconded by Commissioner Morgan that Council Bill No.
1547 3rdinance No. 15-17 be placed on final reading-and+be passed, having been deemed read at
-length. The motion passed by a roll call vote of 10 yea and 0 nay.

PUBLIC COMMENT ON ANY PUBLIC MATTER NOT ON THE AGENDA
None.
ADJOURN

It was moved by Commissioner Shaw, seconded by Commissioner Morgan and passed with a
unanimous verbal vote to Rise to the Call of the Chair.

The meeting adjourned at 9:16 p.m.

MATT VINCENT
CHIEF EXECUTIVE

ATTEST:

CLERK & RECORDER
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January 8, 2016

Town of Walkerville
40 West Daly St.
Walkerville, Montana

Mr. Riley,

This is to inform you that the Walkerville Town Council discussed our participation for the air quality
control changes that BSB is about to make. The Council wants to be a part of the changes and adopt
whatever BSB adopts now and in the future. Our next meeting will be January 13, 2016 and we will
formally adopt the changes that are put in place.

If you have any further need for anything from the Town of Walkerville please feel free to contact me at
any time. Thank you for your help in this matter.

Sincerely yours,

G Y

Mayor of Walkerville
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