IN THE UNITED STATES DISTRICT COURE]
FOR THE DISTRICT OF MONTANA [
BUTTE DIVISION Ll m:s

UNITED STATES OF AMERICA,

Plaintiff,
V.

MONTANA POLE AND TREATING PLANT,
TORGER L. OAAS,
THE ATLANTIC RICHFIELD COMPANY,
THE BURLINGTON NORTHERN RAILROAD
COMPANY, and INLAND PROPERTIES,
INC.,

Defendants.

THE BURLINGTON NORTHERN
RAILROAD COMPANY,

Crossclaimant,
v.

MONTANA POLE AND TREATING PLANT,
TORGER L. OAAS, and
THE ATLANTIC RICHFIELD COMPANY.

.
ATLANTIC RICHFIELD CO.
Plaintiff,
v.

TORGER L. OAAS, T. ERIC OaAAS,
MARTHA OAAS, MONTANA POLE AND
TREATING PLANT BANK OF MONTANA

- BUTTE, RIEDEL ENVIRONMENTAL
SERVICES INC., ROY F. WESTON,
INC., BURLINGTON NORTHERN RAILROAD
COMPANY,

Defendants.
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BURLINGTON NORTHERN RAILROAD
COMPANY

Third Party Plaintiff,

v. :

DENNIS R. WASHINGTON, INLAND i
PROPERTIES, INC.; AND MONTANA b

RESOURCES, INC.

Third Party Defendants.
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I. BACKGROUND

A. The Montana Pole and Treating Plant Site (the "Siten")
is located in Silver Bow County in Butte, Montana. A former wood
treating plant owned and operated by members of the Oaas family
and Montana Pole and Treating Plant, Inc.("MPTE"), is located on
the Site. The plant operated at the Site from approximately 1946
through 1984. IM@TP operations and other MPTP related Site
activities resulted in the release of hazardous or deleterious
substances including, but not limited to, pentachlorophenol
("PCP"}) and PCP contaminated wood treating oil, intc surface and
subsurface soils, surface water and ground water at the Site.

B. The United States of America ("United States") asserts
that, between 1983 and 1993, in response to a release or
substantial threat of release of hazardous substances at or from
the Site, the United States Environmental Protection Agency
("EPA") conducted a series of response actions at the Site
pursuant to Section 104 of the Comprehensive Environmental
Response, Compen;ation, and Liability Act, as amended ("CERCLA") ,
42 U.S.C. § 9604, and EPA's removal authority. These actions
included, but are not limited to, the excavation and storage of
contaminated soils; fencing; construction of groundwater
interception, recovery, and treatment systems; and various
engineering studies. The United States asserts that EPA
tontracted with Roy F. Weston, Incorporated ("Weston") and Riedel

Environmental Services, Inc. ("Riedel") to assist EPA in
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performing some of these response activities, and Weston and
Riedel, under the direction and control of EPA, provided these
services as response action contractors pursuant to Section 119
of CERCLA, 42 U.S.C. § 9619, and in accordance with the National
Contingency Plan ("NCP"), 40 C.F.R. Par: 300. The United States’
has estimated that -total costs for these response actions
conducted by tée'United States, together with the costs of
oversight of the Remedial Investigation and Feasibility Study for
the Site ("RI/FS") and other costs through the completion of
Remedial Design, will be $11,778,000.00,

C. Pursuant to Section 105 of CERCLA, 42 U.S.C. § 9605, the
Site was listed on the Nationmal Priorities List, set forth at 40
C.F.R. Part 300, Appendix B, by publication in the Federal
Register on July 22, 1987 (52 Fed. Reg. 27623).

D. The United States alleges that in response to a release
Oor a substantial threat of release of hazardous substances at or
from the Site, Atlantic Richfield Company ("ARCO"), under an
Administrative O;der on Consent ("AOC") issued by the State of

Montana ("State") Department of Health and Environmental Sciences

-in 1990, conducted an RI/FS for the Site. The 1993 Record of

Decision for the Site states that the RI/FS was performed in
accordance with the NCP.

E. The State acknowledges that ARCO paid $69,000.00 to the
State to perform natural resource damage assessment activities

pursuant to Article XXII of the RI/FS AOC, and ARCO also
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reimbursed the State $23,000.00 pursuant to Article XXI of the
RI/FS AOC for past response costs incurred by the State up to the
date of the RI/FS AOC. ARCO has reported that its estimate of
the cost of the RI/FS to ARCO was approximately $5.5 million.

F. The United States, on behalf of EPA, filed a complaint

in this matter styled as United States v. MPTP, et al. (CV 91-

082-BU-PGH) al%eging causes of action pursuant to Sections 107
and 113(g) (2) of CERCLA, 42 U.S.C. §§ 9607 and 9613 (g) (2),
against MPTP, Torger L. Oaas, ARCO, and Burlington Northern
Railroad Company ("BNRR") on October 9, 1991. The United States
alleged that MPTP and Torger L. Oaas were past and present owners
and operators of the Site, and alleged that ARCO and BNRR were
past and/or present owners of portions of the Site. On October
24, 1991, technical amendments were made in the United States'
First Amended Complaint. On May 25, 1993, the United States, by
a -Second Amended Complaint, added Inland Properties, Inc. as a
defendant in the foregoing action and alleged that Inland
Properties, Inc.$is a present owner of a portion of the Site.

G. The United States in its complaint, as amended, seeks
reimbursement of response costs incurred and to be incurred by
the United States for response actions in connection with the
release or threatened release of hazardous substances, and a
declaration of the named defendants' liability for further

response costs at the Site. 1In its answer to the First Amended
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1 Complaint of the United States dated November 22, 1991, ARCO g
2 asserted a claim in recoupment against the United States.
3 H. On October 25, 1990, ARCO filed a complaint in this i
4 Court captioned as ARCO v. Oaas, et al, (CV 90-75-BU-PGH), "ﬁ;
. Hs
5 against MPTP, Torger L. Oaas, T. Eric OCaas, Martha Oaas, and Bank
; 6' of Montana-Butte which was later amended to add BNRR, Weston,
7 and Riedel as defendants. In response to cross-claims made by Sﬁz
8 Dennis R. Washington, Montana Resources, Inc., and Inland F;1
3
9 Properties, Inc. (collectively "MRI"), ARCO also filed N

10 counter-claims against MRI on September 10, 1992. 2ARCO alleged,
11  inter alia, that all of these parties are liable to ARCO under
‘, | 12 Sections 107 and 113 of CERCLA, 42 U.S.C. S§ 9607 and 9613, and
' 13 the Montana Comprehensive Environmental Cleanup and
Responsibility Act ("CECRA"), Mont. Code Ann. §§ 75-10-701
et seq., for contribution and for recovery of response costs in
connection with the release or threatened release of hazardous or

deleterious substances at the Site and for contribution for

A Y BTN A S 58 1 e 4t

natural resource damages under CERCLA and CECRA. In addition,

™

ARCO asserted common law negligence claims against Riedel and

Weston, and asserted a contractual indemnity claim against MRI.
I. BNRR filed cross-claims against MPTP, Torger L. Oaas,

T. Eric Oaas, Martha Oaas, Weston, and Riedel, and cross-claims

and counterclaims against ARCO. On May 15, 1992, BNRR brought a

third party complaint against MRI. On October 24, 1994, BNRR

moved to amend its pleadings to agsert third-party claims against

CONSENT DECREE Page 4
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Bud King Construction Company, the State, State Department of
Transportation, and State Highway Commission. BNRR alleged,

ipter alia, that all of these parties are liable to BNRR for cost

recovery and contribution under Sections 107 and 113 of CERCLA,
42-U.S.C. §§ 9607 and 9613, CECRA, Mont. Code Ann. §§ 75-10-701
et seq., and common law in connection with the release or
threatened releasSe of hazardous or deleterious substances at the
Site and foricéntribution for natural resource damages under
CERCLA and CECRA.

J. On April 7, 1992, the Court ordered ARCO v, Oaas, et

al. and United States v, MPTP, et al. consolidated for all

purposes ("Consolidated Litigation").

K. On August 18, 1992, MRI filed cross-claims in this
matter against MPTP, Torger L; Oaas, T. Eric Oaas, Martha Oaas,
ARCO, Weston, and Riedel, and counterclaims against BNRR

alleging, inter alia, that all of these parties are liable to MRI

under Sections 107 and 113 of CERCLA, 42 U.S.C. §§ 9607 and 9613,
and CECRA, Mont.$Code Ann. §§ 75-10-701 et geq., for contribution
and for recovery of response costs in connection with the release
or threatened release of hazardous or deleterious substances at
the Site and for contribution for natural resource damages under
CERCLA and CECRA. In its Answers, Counterclaims, and Cross-
claimg, MRI asserted a "Notice of Reservation of Cross-claimsg".
On May 17, 1995, MRI moved to amend its pleadings to include

additional claims it may have against ARCO, including claims
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based on contract. ARCO has opposed this motion on procedural
and substantive grounds, and contests MRI's ability or right to
bring any additional claims in this action. The Court has not
ruled oa this motion.

L. On January 21, 1992, Riedel riled a counterclaim
alleging that ARCO is liable under CERCLA, CECRA and common law
for contributi?n'to Riedel in connection with the release or
threatened release of hazardous or deleterious substances at the
Site.

M.  On January 21, 1992, Weston filed a counterclaim
alleging that ARCO is liable under CERCLA, CECRA and common law
for contribution to Weston in comnection with the release or
threatened release of hazardous or deleterious substances at the
Site and that ARCO is liable to Weston under the theories of
recoupment and set-off.

N. The Public Comment Drafts of the RT Report and FS for
the Site were completed in February 1993.

0. Pursuang to Section 117 of CERCLA, 42 U.S.cC. § 9617, the
State, as the lead agency, published notice of the completion of
the RI and FS and of the proposed plan for remedial action for
the Site on May 7, 1993, in a major local newspaper of general
circulation. The State provided an opportunity for written and
oral comments from the public on the proposed plan and the
supporting analysis and information in the administrative record.

The transcript of the public hearing held on May 27, 1993, and
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the written public comments are available to the public as part
of the administrative record upon which the gelection of the
response action was based.

P. The EPA and State decision on the remedial action to be
implemented at the Site is set forth in a final record of
decision, executed by the State on September 21, 1993 and by EPA
on September 22, 1993. The 1993 Record of Decision includes a
responsivenessisummary to the public comments received. The
present value of the cost to perform the remedy, as estimated in
the 1993 Record of Decision, ranges from $27,500,000.00 to
$55,200,000.00. The EPA's and State's estimate of the cost to
perform the remedy as set forth in the 1993 Record of Decision is
approximately $35,300,000.00, as shown in Appendix A attached
hereto. Notice of the final remedial action plan, as set forth
in the 1993 Record of Decision, was published in accordance with
Section 117(b) of CERCIA, 42 U.S.C. § 9617(b), on October 10,
1993.

Q. In accordance with the NCP, EPA requested in June 1994
that the State u;dertake the implementation of the Remedial
Design for the Site. Upon such notice, EPA entered into a
cooperative agreement with the State under which the State, using
EPA funding, is implementing the Remedial Design. EPA and the
State anﬁicipate éntering into a similar agreement to implement
the Remedial Action and provide for Operation and Maintenance of

the remedy at the Site. . In accordance with Section 121 (£) (1) (F)
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of CERCLA, 42 U.S.C. § 9621 (£) (1) (F), and for other reasons, the
State was also given the opportunity to participate in the
settlement discussions which led to this Consent Decree.

R. The United States will file an amended complaint, prior
to the lodging of this Consent Decree with the Court, modifying
its complaint against Inland Properties, Inc., to include the
same claims against Dennis R. Washington, personally, and Montana
Resources, Inc. 'The State will file, prior to the Court's
approval and eétry of Ehis Consent Decree, a complaint which
alleges the State's claims against the Settling Deferdants for
Past and Future Response Costs as costs of remedial accion under
Sections 107 and 113(g) (2) of CERCLA, 42 U.S.C. 8§88 9607 and
9613 (g) (2), and as remedial action costs under Section 715 of
CECRA, Mont. Code Ann. § 75-10-715. '

S. In accordance with Section 122(j) (1) of CERCLA, 42
U.S.C. § 9622(j) (1), EPA notified the relevant Federal natural
resource trustee, the United States Department of the Interior
("DOI"), on May 24, 1991 of negotiations with potentially
responsible partfés regarding the release of hazardous substances
that may have resulted in injury to the mnatural resources under
Federal trusteeship. The DOI chose not to participate in
discussions relating to natural resource damages at the Site.

T. This Consent Decree does not address potential claims of
the natural resource damage trustee of the United States for

natural resource damages as no such claims have been brought by
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the United States in either the first or second amended
complaints filed in this Consolidated Litigation.

u. The objectives of the Parties in entering into thig
Consent Decree are: (1) the resolution as provided in this
Consent Decree of liability of the Parties asgociated with Past
and Future Response costs and past and future response and
remedial action(s) regarding the Site; (2) the implementation of
the Remedial Design, Remedial Action and Operation and
Maintenance at ;he Site in a cost-effective and timely manner;
(3) the resolution as provided in this Consent Decree of
liability among the Settling Parties regarding the Site; (4) the
resolution as provided in this Consent Decree of liability of the
Settling Parties for the migration of any hazardous or
deleterious substances consisting of pentachlorophenol, PAHs,
TPHs, BTEX, dioxins, furans, or related constituents from the
MPTP operations; and (5) the resolution as provided in this
Consent Decree of liability of the Parties associate§ with the

alleged releases or threatened releases of Waste Material at, on,
kY
or from the Site.

V. The Court, by approving the entry of this Consent
Decree, finds that this Consent Decree has been negotiated by the
Parties in good faith, that implementation of this Congent Decree
will expedite the cleanup of the Site and will avoid prolonged
and complicated litigation between the Parties, and that this

Consent Decree is fair, reasonable, and in the public interest.

CONSENT DECREE Page 9
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THEREFORE, it is hereby ORDERED, ADJUDGED, AND DECREED:
v II. ISDICTT

1. This Court has jurisdiction over the subject matter of

this action pursuant to 28 U.S.C. §§ 1331 and 1345, and 42 U.S.C,

§§ 9606, 9607 and 9613 (b) and supplemental jurisdiction over the
claims arising under the laws of the State. This Court also has
personal jurisdiction over the Parties. Solely for the purposes

of this Consent. Decree, the Parties waive all objections and

4
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defenses that they may have to Jurisdiction of the Court or to

=
o

venue in the District of Montana. The Parties shall not
11 challenge the terms of this Consent Decree or this Court's
12 jurisdiction to enter and enforce this Consent Decree.

13 : III. NO ADMISSION OF LIABILITY

14 2. The Parties that have entered into this Consent Decree

15 do not admit any liability arising out of the transactions or

16 occurrences alleged in the complaints, counterclaims or cross-
17 claims filed in the Consolidated Litigation; nor do the Settling
18 Parties acknowledge that the release or threatened release of

19 hazardous or del;terious substances at or from the Site

20 constitutes an imminent and substantial endangerment to the

21 public health or welfare or the environment. The Settling

22 Parties do not admit and retain the right to controvert any of
23 the factual or legal statements made in any pleadings filed in

e 24 the Consolidated Litigation in any judicial or administrative

w—

25 proceeding. This Consent Decree, any factual or legal statements

1 26
g
3 27
j 25  CONSENT DECREE Page 10
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made in this Consent Decree, and the resulting obligations of the
Parties shall not be admissible in any judicial or administrative
proceeding against any Party, over its objection, as evidence of
liability or as an admission of any factual or legal statements
or determinations made herein, but it shall be admissible in an
action to modify or enforce this Consent Decree. This Consent
Decree shall not be admissible in any judicial or administrative
proceeding brogght by or on behalf of any natural resource
trustee or any Party to this Consent Decree for natural resource
damages as evidence of liability or as an admission of any
factual or legal statements or determinations made herein.
IV. PARTIES BOUND

3. This Consent Decree applies to and is binding upon the
United States and the State, and upon the Settling Parties and
their successors and assigns. Any change in ownership or
corporate ok other legal status including, but not limited to,
any transfer of assets or real or personal property, shall in no

way alter the responsibilities of the Settling Parties under this

»
Consent Decree.

V. DEFINITIONS

4. Unless otherwise expressly provided herein, terms used
in this Consent Decree which are defined in CERCLA or in
regulations promulgated under CERCLA shall have the meaning

assigned to them in CERCLA or in such regulations. Whenever
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terms listed below are used in this Consent Decree or in any
appendix attached hereto the following definitions shall apply:

a. "ARCO" shall mean the Atlantic Richfield Company, a
Delaware corporation, and its predecessors.

b. "BNRR" shall mean the Burlington Northern Railroad
Company, a Delaware corporation, and its predecessors.

c. "CECRA" shall mean the Montana Comprehensive
Environmental gléanup and Responsibility Act, as amended, Mont.
Code Ann. §§ 75-10-701 et seq. .

d. "CERCLA" shall mean the Comprehensive Eunvironmental
Response, Compensation, and Liability Act of 1980, as amended, 42
U.S.C. §§ 9601 et seq.

e. "Certification of Completion" shall mean EPA's
cerﬁification pursuant to Section 122(f)(3) of CERCLA, 42 U.S.C.
§ 9622(£) (3), that Remedial Action has been completed at the Site
in accordance with the requirements of CERCLA, the NCP and the
ROD.

£. "Consent Decree" shall mean this Decree and any
attached appendiées; In the event of any conflict betweeﬁ this
Consent Decree and any Appendix, this Decree shall control.

g. "Day" shall mean a calendar day. "Working day" shall
mean every day other than a Saturday, Sunday, or State or Federal
holiday. 1In computing any period of time under this Consent

Decree, where the last day would fall on a Saturday, Sunday, or

CONSENT DECREE Page 12
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State or Federal holiday, the period shall run until the Settling
Defendant's close of business of the next working day.

h. "DEQ" shall mean the Montana Department of
Environmental Quality, formerly known as the Montana Department
of Health and Environmental Sciences ("DHES"), and any successor
departments or agencies of the State.

i. "Effective Date" shall mean the date upon which this
Consent Decreelié entered by the Court.

j. "EPA" shall mean the United States Environmental
Protection Agency and any successor departments or agencies of
the United States.

k. "Future Response Costs" shall mean all costs, not
inconsistent with the NCP, including, but not limited to, direct
and indirect costs, that the State, EPA and the United States
have incurred or will incur which relate to response actions at
the Site in implementing the Remedial Action and Operation and
Maintenance.

1. "Interest," in accordance with 42 U.S.C. § 9607(a),
shall mean inter;st at the rate specified for interest on
investments of the Hazardous Substance Superfund established
pursuant to the Internal Revenue Code, 26 U.S.C. § 9507. 1In
calculating the Interest, EPA compounds on an annual basis.

m. "MRI" shall collectively refer to and mean Inland

Properties, Inc., a Montana corporation; Montana Resources, Inc.,

CONSENT DECREE Page 13
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1 a Montana corporation; and Dennis R. Washington, and their

81T A1 AN o 1

2 predecessors.

3 n. "National Contingency Plan" or "NCP" shall mean the

4 National Oil and Hazardous Substances Pollution Contingency Plan .
promulgated pursuant to Section 105 of CERCLA, 42 U.S.C. § 9605, Sfy
codified at 40 C.F.R. Part 300, and any amendments thereto.

o. "Operation and !Mfaintenance" or "O&M" shall mean all

W ® g3 o w

activities rquired to maintain the effectiveness of the Remedial .;;q
Action as required under the Operation and Maintenance Plan to be TT1
10 developed for the Site.
11 P. "Paragraph" shall mean a portion of this Consent Decree ‘
12 identified by an arabic numeral or an upper or lower case letter.
13 q. "Parties" shall mean the United States, the State,

14 Weston, Riedel, ARCO, BNRR, and MRI.

15 r. "Past Response Costs" shall mean all costs, not

16 inconsistent with the NCP, including, but not limited to, direct
17 and indirect costs, that the United States and the State have

18 paid or will pay for response actionsg, including Remedial Design, g

. »
19 undertaken at the Site prior to implementing the Remedial Action

20 and Operation and Maintenance, together with accrued interest on

21 all such costs.

22 s. "RCRA" shall mean the Solid Waste Disposal Act, as

23 amended, 42 U.S.C. §§ 6901 et Seqg. (also known as the Resource

24 Conservation and Recovery Act).

25

26
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1 t. "Record of Decision" or "ROD" shall mean the EPA/State §
=
2 Record of Decision in which the final remedial action plan
, 3 relating to the Site is set forth, as executed by the State on
E 4  September 21, 1993, and by the Regional Administrator, EpPA Region .
| A
f 5 VIII, on September 22, 1993, and attached hereto as Appendix B, H
6 all attachments thereto, and any subseguent modifications
i 7 ~ thereof. The "1993 Record of Decision" shall mean the EPA/State Eﬁg
| 8 ° Record of Decision in which the final remedial action plan _ =
9 relating to the Site is set forth, as executed by the State on rT1

10 September 21, 1993, and by the Regional Administrator, EPA Region
11 VIII, on September 22, 1993, attached hereto as Appendix B, and
12 all attachments thereto, only.

13 u. "Remedial Action" shall mean the response actions at

14 the Site set forth in the Record of Decision, except for 0O&M.

15 v. "Remedial Design" shall mean the response actions at {
16 the Site to design the Remedial Action. _

17 w. "Riedel" shall ﬁean Riedel Environmental Services,
18 Inc., an Oregon corporation and its successors.

19 X. "Section" shall mean a portion of this Consent Decree

20 identified by a roman numeral.

21 Y. "Settlement Account" shall mean the State special

22 revenue account related to the Site into which any payments are

23 made as provided in Section IX of the Consent Decree.
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Z. "Settling Defendants" shall mean ARCO, BNRR, and MRI,
and their suécessors and assigns to the extent the successor's
and assign's liability at this Site derives from the liability of
ARCO, BNRR, or MRI, respectively, and not on any independent
basis.

aa. "Settling Parties" shall mean ARCO, BNRR, MRI, Riedel,
and Weston.

ab. "Sitgﬂ"shall mean the Montana Pole and Treating Plant
Superfund site, encompassing approximately 45 acres, located in
Silver Bow County in Butte, Montana, generally depicted and
described in Appendix C to this Consent Decree, and ghall include
any area where hazardous or deleterious substances consisting of
pentachlorophenol, PAHs, THPs, BTEX, dioxins, furans, or related
congtituents, from the MPTP operations, have been.deposited,
stored, disposed of, placed, or are otherwise located or come to
be located in the future. With regspect to any hazardous or
deleterious substances, other than hazardous or deleterious
substances consisting of pentachlorophenol, PAHs, THPs, BTEX,
dioxins, furans,aér related constituents from the MPTP
operations, the Site shall be deemed to include only such
hazardous or deleterious substances located within the boundary
marked on page 1 of Appendix C, and metals contamination found .
within that portion of the Chicago, Milwaukee, St. Paul & Pacific
Railroad f£fill materials running south from Silver Bow Creek a
distance of 1650 feet.

ac. "State" shall mean the State of Montana.
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ad. "United States" shall mean the United States of
America.

ae. "Waste Material" shall mean: (1) any "hazardous
substance" under Section 101(14) of CERCLA, 42 U.S.C. § 9601 (14);
(2) any "pollutant or contaminant" under Section 101(33) of
CERCLA, 42 U.S.C. § 9601(33); (3) any “solid waste" under Section
1004(27) of RCRA, 42 U.S.C. § 6903 (27); and (4) any "hazardous or
deleterious sugstance" under CECRA, Mont. Code Ann. § 75-10-
701(8).

af. "Weston" shall mean Roy F. Weston, Inc., a Pennsylvania

corporation.

VI. RETMBURSEMENT OF RESPONSE COSTS
5. Payment of Pagt Response Costs to the United

States. Within thirty (30) days of the Effective Date of this
Consent Decree, ARCO, BNRR and MRI shall pay, in full and final
satisfaction of Past Response Costs, to the United States for
deposit to the Hazardous Substance Superfund a total of Two

Million, Seven Hundred Thousand Dollars ($ 2,700,000.00) as

.

follows:
4. ARCO shall be responsgible for reimbursing the United
States for Past Response Costs in the amount of
$1,989,630.00;
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b. BNRR shall be responsible for reimbursing the United

States for Past Response Costs in the amount of

$568,350.00; and

C. MRI shall be responsible for reimbursing the United

States for Past Response Costs in the amount of

$142,020.00,. |

6. Payments due under Paragraph 5 shall be made in the

form of a Fedwiré Electronic Funds Transfer ("EFT") to the New
York Federal Réserve Bank/U.S. Treasury Department, referencing
USAC file number 9520291/001, EPA Region VIII, Site/Spill ID #
69, and the Department of Justice case number 90-11-2-429,
Payment shall be made in accordance with instructions provided to
the Settling Defendants by the United States Attorney for the
District of Montana before execution of the Consent Decree by the
Settling Defendants. Any EFTs received by the New York Federal
Reserve Bank after 4:00 p.m. (Eastern Time) will be credited to
the next working day. Settling Defendants shall send notice that
such payment has been made to the United States as specified in
Section XXII (Nogices and Submissions) and the Financial
Management Officer, EPA Region VIII, Office of Technical and
Management Services, 999 18th Street, Denver, CO 80202. Failure
to provide such notice shall not subject the Settling Defendants
to stipulated penalties under Paragraph 25 of this Consent

Decree.
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1 7. Payment of Future Response Costs to the United States

2 and the State. Each of the Settling Defendants is responsible
3 for the following respective percentage shares of required
4 payments under the terms of this Consent Decree: ARCO-73.69% of
required payments; BNRR- 21.05% of required payments; and, MRI- | %
5.26% of required payments.

a. Settling Defendants shall pay, subject to the reopener

provisions in Paragraphs 10, 29, and 30, their respective shares
4

W W 9 o6 u

EITE

in satisfaction of Future Response Costs at the Site, Thirty Five
10 Million Seventy Thousand Dollars ($35,070,000.00) to the United
11 States and the State as provided herein to the Settlement Account
o 12 to be established and maintained pursuant to the terms of Section
j 13 IX (Settlement Account) of this Consent Decree.
| 14 b. The sum of $35,070,000.00 described in this Section, and
15 ' due and owing the United States and the State, shall be paid by
16 the Settling Defendants pursuant to the respective percentage

17 shares set forth in this Paragraph 7 by payment to the Settlement

18 Account as follows:

»
19 (i) on or before August 1, 1996, ARCO shall pay the sum of
20 Fourteen Million Five Hundred Sixty Eight Thousand Five Hundred

21  Thirteen Dollars ($14,568,513.00) without interest; (ii) on or

22 before August 1, 1997, ARCO shall pay the sum of Seven Million
23 Three Hundred Sixty Nine Thousand Dollars ($7,369,000.00) with
s 24 interest on said sum at the rate of 7% compounded annually for
25 the period August 2, 1996 through August 1, 1997; (iii) on or
26
27
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1 before August 1, 1998, or three years from the date of entry of
2 this Consent Decree, whichever date is later, ARCO shall pay the
sum of Three Million Nine Hundred Five Thousand Five Hundred
Seventy Dollars ($3,905,570.00) with interest on said sum at the
rate of 7% compounded annually for the period August 2, 1996 -
until the date of payment; (iv) on or before August 1, 1996, BNRR

shall pay the sum of Four Million One Hundred Sixty One Thousand

W © 9 &6 » b W

2.
Five Hundred E%ghty Five Dollars ($4,161,585.00) without . wusal
interest; (v) on or before August 1, 1997, BNRR shall pay the sum j??
10 of Two Million One Hundred Five Thousand Dollarga 1$2,105,000.00)
11 with interest on said sum at the rate of 7% compounded annually
12 for the period August 2, 1996 through August 1, 1997; (vi) on or
13 before August 1, 1998, or three years from the date of entry of
14 this Consent Decree, whichever date is later, BNRR shall pay the
15 sum of One Million One Hundred Fifteen Thousand Six Hundred Fifty

16 Dollars ($1,115,650.00) with interest on said sum at the rate of

17 7% compounded annually for the period August 2, 1996 until the
18 date of payment, and shall pay one-half of the cost of the

19 remediation of t;e portion of the Chicago, Milwaukee, St. Paul &
20 Pacific Railroad £ill materials running soﬁth from Silver Bow

21 Creek a distance of 1650 feet, up to a maximum, for BNRR's 50%

22 share, of $100,000.00. By June 1, 1998, EPA/DEQ will submit an
23 accounting of their expenditures to date for thisg railroad

- 24 remediation action. If this work is not completed by that date,

T

25 EPA/DEQ will submit a subsequent accounting with instructions for
26
27
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2 payment, and BNRR shall pay the balance within sixty (60) days of

3 receipt of this accounting; (vii) on or before August 1, 1996,

4 MRI shall pay the sum of One Million Thirty Nine Thousand Nine

5 Hundred Two Dollars ($1,039,902.00) without interest; (viii) on

6 or before August 1, 1997, MRI shall pay the sum-of Five Hundred -

7  Twenty Six Thousand Dollars ($526,000.00) with interest on said » gﬁ
8 sum at the ratgubf 7% compounded annually for the period August | F;

9 2, 1996 through August 1, 1997; (ix) on or before August 1, 1998,
10 or three years from the date of entry of this Ccusent Decree,

11 whichever date is later, MRI shall pay the sum of Two Hundred

12 Seventy Eight Thousand Seven Hundred Eighty Dollars ($278,780.00)

13 with interest on said sum at the rate of 7% compounded annually :
14 for the period August 2, 1996 until the date of payment. All i
is5 payments to the Settlement Account .shall be made by EFT. A

16 Settling Defendant(s) shall have the option of making any %
17 payment(s) prior to the due date including any accrued interest,
18 without incurring any prepayment penalty. For any payment made
19 prior to its due$date, any accrued interest which may be due

20 shall be prorated on the basis of 365 days a year through and
21 including the date of payment.

22 c. If, at the conclusion of the Remedial Action and

23 Operation and Maintenance, including any use of the redpener
- 24 provisions by the United States or the State, and after adequate

25 provision for future obligations of the State with respect to the

26 Site, as determined by EPA and the State, funds remain in the

CONSENT DECREE Page 21

i

¢

: 27
-
]




pemu;_ﬁmaq

Settlemént Account, the funds shall be transferred to the

Hazardous Substance Superfund or to the United States in a manner

WL N

to be specified by EPA, up to the amount of unreimbursed Past

'Y

Response Costs for the Site. EPA and the State's determination

under this Paragraph is not subject to challenge by the Settling
Defendants or to the Dispute Resolution procedures in Section

VIII.

W oo g9 o6 O»n

| ¢
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8. Obligation for Payment of Response Costsg. The respective =
4 n

obligations of-ARCO, BNRR and MRI to pay the amounts referenced
10 in Paragraph 7, above, to the United States and thé State, and

11 the other obligations get forth in Sections VI (Reimbursement of
12 Response Costs) and VII (Additional Response Cost Reopener) are
13 golely the respective and individual responsibility of ARCO, BNRR ;
14 or MRI and are not a joint and several liability or obligationm. :
15 9; Payment of any money by the Settling Defendants for DPast |
16 Response Costs or Future Response Costs under this Consent Decree

17 is not a fine, penalty or monetary sanction. i

18 VII. ADDITIONAL RESPONSE COST REOPENER i
> !
19 10. a. For the purposes of this Section VII, the term |

20 "Cost Reopener Amount" shall mean the greater of either a) the

21 sum of the payments made by Settling Defendants into the

22 Settlement Account plus net earnings of the Settlement Account

© 23 plus $6,000,000.00 or b) $41,300,000.00, provided the Settling

,Z 24 Defendants make the payments set forth in Paragraph 7. Except as
” 1 25 provided in Paragraphs 26, 29, 30 and 40, the Settling Defendants
26
4
¢ 27
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shall not be responsible for Future Response Costs in addition to
those paid by the Settling Defendants pursuant to Paragraph 7 of
this Consent Decree, unless the Future Response Costs exceed the
"Cost Reopener Amount." If demanded by the United States and the
State, as set forth in this Paragraph 10, the Settling Defendants
shall be individually responsible for their respective percentage
shares, as set(fdrth in Paragraph 7, of the amount of Future
Response Costs which exceed the "Cost Recpener Amount." Such
exceedance, if any, shall be the total actual Remedial Action
costs and actual and/or estimated Operation and Maintenance costs
for the final remedial action plan, minus the "Cost Reopener
Amount." »

b. The United States and the State shall present a
demand to the Settling Defendants for the exceedance of the "Cost
Reopener Amount." The United States' and the State's demand
shall include specific instructions for payment of the demanded
funds and shall contain the payment amounts sought by the United
States and the Sgéte from ARCO, BNRR, and MRI, and an accounting
of the expenditure of all costs incurred to date by the United
States and the State in implementing the Remedial Action and O&M,
sufficient to enable the Settling Defendants to evaluate the
expenditures to determine whether thoge expenditures were
consistent with CERCLA, CECRA, the NCP, and the ROD remedy. The
accounting shall include supporting documentation including a

standard cost package for EPA's costs which consists of: (1)
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payroll information, including the SCORE report or an equivalent
cost summary and all timesheets; (2) travel information, which
includes a SCORE report or an equivalent cost summary, travel
authorizations, travel vouchers, and required receipts; (3) EPA
contractor data, including site specific vouchers and progress
reports, and the SCORE report or an equivalent cost summary; (4)
EPA Interagency Agreements ("IAGs"), including SCORE reports or
an equivalent ?ost summary, IAG agreements and any aﬁendments
thereto, and progress reports, if any; and (5) EPA Cooperative
Agreements, including SCORE reports or an equivalent cost
summary, cooperative agreements and any amendments thereto,
drawdown documentation, and State quarterly and State contractor
monthly progress reports. The accounting of the costs incurred
by the State shall itemize the State costs, and shall include, at
a minimum, the following information: the names and titles of
State employees and retained legal counsel, date(s), time and
other direct charges; indirect charges; and State contractor
vouchers and/or invoices for work performed for State activities
incurred in impl;menting the Remedial Action and O&M. The
demand, accounting and the supporting documentation shall be
included in the record for the Site maintained by EPA and the
State.

€. The Settling Defendants shall pay the exceedence of
the "Cost Reopener Amount" in accordance with'their respective

percentage shares as get forth in Paragraph 7, as demanded by the
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1 United States and the State. Within 120 days after receipt of

2 the demand, each Settling Defendant will pay or dispute the sum
3 demanded of it. However, if the United States and the State have

i 4 not yet actually incurred expenses in excess of the Cost Reopener

! 5 Amount, each Settling Defendant shall, within 120 days of demand,

| 6 either dispute or agree to pay the Settling Defendant's

7 respective share of the requested sum, and the obligation to

8 submit payment(shall be tolled until the Cost Reopener Amount has
9 actually been exceeded. Failure to dispute the payment of such
10 sums within the allotted time shall be deemed an agreement to pay
11 such sums. In the event a demand is presented under this Section
12 and is disputed by the Settling Defendant (s), Settling
13 Defendant (s) reserve all rights to challenge thisg demand, as

14 provided in Paragraph 33 h. of this Consent Decree.

15 VIII. DISPUTE RESOLUTION
16 11. Unless otherwise expressly provided for in this Consent

17 Decree, the dispute resolution procedures of this Section shall
18 be the exclusive mechanism to resolve disputes between the
19 Settling Defendagts and the United States or the State arising
20 under or with respect to this Consent Decree. However, the

21 procedures set forth in this Section shall not apply to actions

22 by the United States and the State to enforce obligations of the

23 Settling Defendants that have not been disputed in accordance
o f 24 with this Section.

i 25
;- 26

é 27
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12. Any dispute which arises under or with respect to this
Consent Decree shall in the first instance be the subject of
informal negotiations between the parties to the dispute. The
period for informal negotiations shall not exceed twenty (20)
days from the time the dispute arises, unless it is modified by
written agreement of the parties to che dispute. The dispute
shall be considered to have arisen when one party to the dispute

sends the other parties to the dispute a written Notice of
4

'Dispute.

13. a. In the event that the parties to the dispute cannot
resolve a dispute by informal negotiations under the preceding
Paragraph, then fhe position advanced by EPA and the State shall
be considered binding unless, within thirty (30) days after the
conclusion of the informal negotiation period, the Settling
Defendant (s) invoke(s) the formal dispute resolution procedufes
of this Section by serving on the United States and the State a
written Statement of Position on the matter in dispute,
including, but not limited to, any factual data, analysis or
opinion supporti;g that position and any supporting documentation
relied upon by the Settling Defendant(s). The Statement of
Position shall specify the Settling Defendant's position as to
whether forﬁal digpute resolution should proceed under Paragraph
14 or 15.

b. Within twenty-one (21) days after receipt of

Settling Defendants' Statement of Position, EPA and the State
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will serve on Settling Defendants a Statement of Position,
including, but not limited to, any factual data, analysis, or
opinion supporting that position and all supporting documentation
relied upon by EPA and the State. This Statement of Position
shall include a statement as to whether formal dispute resolution
should proceed under Paragraph 14 or 15. Within fourteen (14)
days after receipt of EPA's and the State's Statement of
Position, Sett%ihg Defendant (s) may submit a reply.

€. If there is disagreement as to whether dispute
resolution should proceed under Paragraph 14 or 1%, the parties
to the dispute shall follow the procedures set forth in the
paragraph determined by EPA to be applicable. However, if the
Settling Defendants ultimately appeal to the Court to resolve the
dispute, the Court shall determine which paragraph is applicable
in accordance with the standards of applicability set forth in
Paragraphs 14 and 15.

14; Formal dispute resolution for disputes that are accorded
review on the adminlstrative record under CERCLA or appllcable
principles of adminlstrative law shall be conducted pursuant to
the procedures set forth in this Paragraph. Nothing in this
Section shall be construed to allow any dispute by Settling
Defendants regarding the validity of the ROD's provisions, except
as provided in Paragraph 33 h. ’

a. An administrative record of the dispute shall be
maintained by EPA and shall contain all statements of position,

including supporting documentation, submitted pursuant to this
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Section, and in the event of a dispute regarding reopeners under
Sections XII (Pre-Certification Reservations) and XIII (Post-
Certification Reservations), EPA and State records regarding
information and conditions known under Paragraph 31 shall be
deemed included in the administrative record for the dispute.
Where appropriate, EPA may allow submission of supplemental
Statements of position by the parties to the dispute.

b. ?hé Assistant Regional Administrator for Ecosystems
Protection and Remediation ("ARA"), EPA Region VIII, or his
successor, will issue a final administrative decizicn resolving
the dispute based on the administrative record described in
Paragraph 14 a. This decision shall be binding upon the Settling
Defendants, subject only to the right to seek judicial review
-pursuant to Paragraphs ‘14 c. énd d.

' €. Any administrative decigion made by EPA pursuant to
Paragraph 14 b. shall be reviewable by this Court, provided that
a motion for judicial review is filed by the Settling

Defendant (s) with the Court and served on all Parties within

twenty (20) days of receipt of EPA's decision. The motion shall

include a description of the matter in dispute, the efforts made
by the Parties to resolve it, the relief requested, and the
schedule, if any, within which the dispute must be resolved to
ensure orderly implementation of this Consent Decree. The United
States and/or the State may file a response to Settling
Defendants' motion within twenty (20) days of the receipt of the

motion.
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d. In proceedings on any dispute governed by this
Paragraph, Settling Defendants shall have the burden of
demonstrating that the decision of the ARA is arbitrary and
capricious or otherwise not in accordance with law. Judicial
review of EPA's decision shall be on the administrative record
compiled pursuant to Paragraph 14 a.

15. Formal dispute resolution for disputes that are not
otherwige accoEdéd review on the administrative record under
CERCLA or applicable principles of administrative law, shall be
governed by this Paragraph. Following receipt cf Settling
Defendant (s') Statement of Position submitted pursuaat to
Paragraph 13, the ARA, EPA Region VIII, or his successor, will
issue a final decision resolving the dispute. The ARA's decision
shall be binding on the Settling Defendants unless, within twenty
(20) days of receipt of the decision, the Settling Defendants
file with the Court and serve on the Parties a motion for
judicial review of the decision setting forth the matter in
dispute, the efforts made by the Parties to resolve it, the
relief requested? and the schedule, if any, within which the
dispute must be resolved to ensure orderly implementation of the
Consent Decree. The United States and/or the State may file a
response to Settling Defendants' motion within twenty (20) days

of the receipt of the motion.
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16. The invocation of formal dispute resolution procedures
under this Section shall not extend, postpone or affect in any
way any obligation of the Settling Defendants under thisg Consent
Decree not directly in dispute, unless EPA and the State or the
Court agree otherwise. Stipulated penalties as provided for in
Paragraph 25 with respect to the di.sputed mattér shall continue
to accrue but payment shall be stayed pending resolution of the
dispute. Notwithstanding the stay of payment, stipulated
penalties shal£ accrue from the first déy of noncompliance with
any applicable provision of this Consent Decree. In the event
that the Settling Defendants do not prevail on the disputed
issue, stipulated penalties shall be assessed and paid as
provided in Paragraphs 25 through 27.

17. As to any disdputes solely between or among the Settling
Parties arising under or with respect to this Consent Decree, the
party or parties to the dispute may file with the Court and serve
upon the United States, State and Settling Parties, a motion for
judicial review of the dispute setting forth the matter in
dispute, the effgrts made by the Parties to resolve it, the
relief requested, and the schedule, if any, within which the
dispute must be resolved to ensure orderly implementation of the
Consent Decree.

IX. SETTLEMENT ACCOUNT
18. All payments made by Settling Defendants described in

Paragraph 7 shall be paid to the United States and the State by
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deposit into a State special revenue account as provided for in
Mont. Code Ann. § 17-2-102(1) (a) (ii) (A), which shall be held and
maintained by the State in accordance with the requirements of
this Congent Decree (the "éettlement Account"). Payments shall
be made by EFT to First Bank Montana, Helena Branch, Bank Routing
No. 092900383, State Treasurer Account No. 15604100221,
specifying in the addendum, third party record, or similar
information field "DEQ{MT Pole; To:ADMIN/CENT.SERV." The party
making the payéent is to contact the "Administrator, Centralized
Services Divisgion," DEQ (telephone: (406) 444-2442), At least 48
hours prior to initiating the wire transfer to provide notice of
the date, time, and amount of the expected transfer and to
confirm the wiring instructions, bank routing, and account
numbers. Failure to provide such notice shall not subject the
Settling Defendants to stipulated penalties under Paragraph 25 of
this Consent Decree. Transfers received at the depository
institution after 2:00 p.m. Mountain Time will be credited to the
next working day.

19. The Segtlement Account shall be an interest bearing
account, and all interést and earnings shall be paid into the
Settlement Account and shall be used in the same manner and for
the same purposes as the other funds in the Settlement Account.

20. Funds in the Settlement Account, including earnings,
shall be used by the State, together with EPA, for the purpose of

paying Future Response Costs at the Site and for no other

CONSENT DECREE Page 31

pewn) Buieg

juewnoop oy} o Aenb

Bt 61 ShD 01 T ‘ontiall




powyy Bujeg

1 purpose. For the purposes of Mont. Code Ann. § 17-2-111, or any

2 similar provision of law, no portion of the Settlement Account is
3 to be treated as State.general fund money, nor is any portion to

4 be converted or transferred to the State general fund.

21. DEQ shall arrange for the investment of funds in the 2,

i

Settlement Account by executing an Investment Agreement with the

Montana State Board of Investments. The State and the United

States shall bear any and all rigsk of loss of any and all funds
4

v o 93 o6 »

in the Settlement Account resulting from any decrease in the

| =mgee> -

10 corpus of the investment funds or fluctuations in the rate of
11 return on the investment of such funds. The State Board of

12 Investments shall be entitled to fees, to be deducted from the
13 interest and earnings paid on the Settlement Account, in

14 accordance with the Board's standard policy on fees for

15 investments managed by.the Board.

16 22. DEQ shall provide quarterly étatements to EPA and the

17 Settling Defendants reporting on the funds received into and i

18 disbursed from the Settlement Account, including administrative %

19 fees and expense;, and the balance in the account as of the date
20 of the statement. The quarterly statements should also specify
21  the interest rate, interest earnings and the time period during
22 which interest was earned.

23 23, Except as provided in Paragraph 33 h., Settling

24 Defendants and their agents cannot contest or object to the

25 disbursements described above and such disbursements are not

26

27
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subject to the Dispute Resolution procedures described in Section

VIII or otherwise subject to judicial review.

X. FAILURE TO MARE TIMELY PAYMENTS
24. Interest on late Payments. 1In the event that any

payments required by Section VI are not made when due, Interest,
ag provided for in Paragraph 4 1., as to Past Response Costs; and
interest as described in Paragraph 7 as to Future Response Costs,
shall accrue o%,the unpaid balance, from the date payment is due
through the date of payment.

25. Stipulated Pénaltx. If any amounts due to the United
Sﬁates or to the State under Paragraphs 5 or 7 of this Consent
Decree are not paid by the required date, the defaulting Settling
Defendant (s) shall pay as a stipulated penalty, in addition to
the interest required by Paragraph 24, the sum of $500.00 per day
for each day that such payment is late.. Stipulated penalties are
due and payable within thirty (30) days of the defaulting
Settling Defendant(s') receipt from EPA of a demand for payment
of the penalties. All payments under this Paragraph 25 shall be
paid as get fortg'in Paragraph 6. Penalties shall accrue as
provided above regardless of whether EPA has notified the
defaulting Settling Defendant (s) of the violation or made a
demand for payment, but need only be paid upon demand.

26. If the United States or the State must bring an action
to collect any payment required by this Consent Decree, the

defaulting Settling Defendant (s) shall reimburse the United
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States and the State for all costs of such action, including but
not limited to costs of attorney time. Nothing in this Paragraph
is meant to affect or alter the Settling Defendants' reserved
rights and defenses under Paragraph 33 h.

27. Payments made under Paragraphs 24 and 25 shall be in
addition to any other remedies or sanctions available to EPA and
the State by virtue of a defaulting Settling Defendant ('s)
failure to mak?;timely payments required by this Consent Decree;
provided, howéver, that the United States or the State shall not
seek civil penalties pursuant to Section 122(1}) of CERCLA, 42
U.S.C. § 9622(1), for any violation for which a stipulated
penalty is provided herein except in the case of a willful
violation of Paragraph 5 or 7 of thig Consent Decree.
Notwithstanding any other provision of this Section, the United
States and the State may, in their unreviewable discretion, waive
any portion of stipulated penalties that have accrued pursuant to
this Consent Decree.

XX. ¢ ANT T TO S BY THE ITED STATES AND THE STATE

28. a. In$consideration of the actions that will be
performed and the payments that will be made by the Settling
Defendants under the terms of the Consent Decree, and except as
provided in Paragraphs 10, 26, 29, 30, 32, and 40, the United
States covenants not to sue or to take administrative action
against Settling Defendants pursuant to Sections 106 and 107(a)

of CERCLA, 42 U.S.C. §§ 9606 and 9607(a), or Section 7003 of
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RCRA, 42 U.S.C. § 6973, relating to the Site. Except as provided
in Paragraphs 10, 29, and 30 with respect to future liability,
these covenants not to sue shall take effect upon the receipt of
Settling Defendants' respective payments, as described in
Paragraph 5. These covenants not to sue are conditioned upon the
complete and satisfactory performance by Settling Defendants of
their respective obligations under this Consent Decree. These
covenants not go'sue extend only to the Settling Defendants and
do not extend to any other person.

b.. In consideration of the actions that will ba performed
and the payments that will be made by the Settling Defendants
under the terms of the Consent Decree, and except as provided in
Paragraphs 10, 26, 29, 30, 32, and 40, the State covenants not to
sue or to take administrative action against Settling Defendants
pursuant to Sections 106, 107(a), and 113 (f) (1) of CERCLA, 42
U.S.C. §§ 9606, 9607(a), and 9613 (f) (1), Sections 711, 715, and
719 of CECRA, Mont. Code Ann. §§ 75-10-711, 75-10-715, and 75-10-
719, or Section 7003 of RCRA, 42 U.S.C. § 6973, relating to the
Site. Except as‘provided in Paragraphs 10, 29, and 30, with
respect to future liability, these covenants not to sue shall
take effect upon the payment of Settling Defendants' respective
payments, as described in Paragraph 5. These covenants not to
sue are conditioned upon the complete and satisfactory
performance by Settling Defendants of their respective

obligations under this Consent Decree. These covenants not to
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Sue extend only to the Settling Defendants and do not extend to
any other person.

c. While the State does not release or covenant not to sue
any party with respect to natural resource damage claims under
CERCLA or CECRA, the State will, upon Court approval and entry of
this Consent Decree, provide to BNRR aud MRI a letter which sets
forth the facts that: neither BNRR nor MRT haé been named as a
defendant in t@g'State's pending natural resource damage case
relating to the Site; that by court order in that case the time
for mandatory joinder of defendants has passed; that the State
has not so joined BNRR and MRI; and that the State has no present

intention to join BNRR or MRI.

XII. UNITED STATES' AND TEHE STATE'S PRE-CERTIFICATION

RESERVATIONS

29. a. Notwithstandihg any other provision of this Consent
Decree, the United States reserves, and this Consent Decree is
without prejudice to, the right to institute proceedings in this
action or in a new action, or to issue an administrative order
seeking to compel Settling Defendants (1) to perform further
response actions relating to the Site or (2) to reimburse the
United States for additional costs of response if, prior to
Certification of Completion of the Remedial Action:

(1) conditions at the Site, previously unknown to EPA,
are discovered, or
(1i) information, previously unknown to EPA, isg

received, in whole or in part,
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and these previously unknown conditions or this information
together with any other relevant infbrmation indicates that the
Remedial Action is not protective of human health or the
environment. ARCO, BNRR, and MRI agree that in the event the
United States seeks additional costs of response, or orders

additional action, such costs would be reimbursed on the basis of

the respective percentage shares of each Settling Defendant as

set forth in P%ragraphs 7 and 8,

b. Notwithstanding any other provision of this Consent
Decree, the State reserves, and this Consent Decree is without
prejudice to, the right to institute proceedings in this action
or in a new action, or to issue an administrative order seeking
to compel Settling Defendants (1) to perform further response
actions relating to the Site or (2) to reimburse the State for
additional costs of response if, prior to Certification of
Completion of the Remedial Action:

(1) conditions at the Site, previously unknown to the
State, are discovered, or ‘
(ii) igformation, previously unknown to the State, is |
received, in whole or in part,
and these previously unknown conditions or this information
together with any other relevant information indicates that the
Remedial Action is not protective of human health or the
environment. ARCO, BNRR, and MRT agree that in the event the

State seeks additional costs of response, or orders additional
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1 action, such costs would be reimbursed on the basis of the 3
-
2 respective percentage shares of each Settling Defendant as set
3 forth in Paragraphs 7 and 8.
4 c. In the event a proceeding is instituted or an .
i 4
1 5 order, action, demand, or claim is taken or presented under this !
i ,
i 6 Section, Settling Defendants reserve all rights and defenses, as
? 7 provided in Paragraph 33 h. of this Consent Decree. G{?
,: 8 XIII. UNITED STATES' AND THE STATE'S POST-CERTIFICATION - e
.‘ | RESERVATTONS iti
9 —_
. 30. a. Notwithstanding any other provision of this Consent
10 .
Decree, the United States reserves, and this Consent: Decree is
: 11 :
i without prejudice to, the right to institute proceedings in this
: 12
action or in a new action, or to issue an administrative order
| -~ 13
v seeking to compel Settling Defendants (1) to perform further
B 14
! response actions relating to the Site or (2) to reimburse the
i 15
e United States for additional costs of response if, subsequent to
S 16
Certification of Completion of the Remedial Action:
17
(1) conditions at the Site, previously unknown to EPA,
18
are discovered, or
19
(ii) information, previously unknown to EPA, is
20
received, in whole or in part,
21
and these previously unknown conditions or this information
22
together with other relevant information indicate that the
23
,Z Remedial Action is not protective of human health or the
: 24
£ 3 environment. ARCO, BNRR, and MRI agree that in the event the
25
5 United States seeks additional costs of response, or orders
H 26
‘? 27
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additional action, such costs would be reimbursed on the basis of
the respective percentage shares of each Settling Defendant as
set forth in Paragraphs 7 and 8.

b. Notwithstanding any other provision of this Consent
Decree, the State reserves, and this Consent Decree is without
prejudice to, the right to institute proceedings in this action
or in a new action, or to issue an administrative order seeking
to compel Sett%ing Defendants (1) to perfoxrm further response
actions relating to the Site or (2) to reimburse the State for
additional costs of response if, subsequent to Certification of
Completion of the Remedial Action:

(1) conditions at the Site, previously unknown to the
State, are discerered, or
(ii) information, previously unknown to the State, is
received, in whole or in part,
and these previously unknown conditions or this information
together with other relevant information indicate that the
Remedial Action is not protective of human health or the
environment. AREO, BNRR, and MRI agree that in the event the
State seeks additional costs of response, or orders additional
action, such costs would be reimbursed on the basis of the
respective percentage shares of each Settling Defendant as set
forth in Paragraphs 7 and 8.
¢. 1In the event a proceeding is instituted or an

order, action, demand, or claim is taken or presented under this
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