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EPARTHMEINT OF HEALTH AND ENVIRCNMENTAL SCIENCES
CF THE STATE OF MONTAKNA
HELENA, MONTANA

IN THE MATTER OF: REMEDIAL INVESTIGATION/
FEASIBILITY STUDY
THE INVESTIGATICN OF THE ADMINISTRATIVE ORDER ON CCHNSENT
ENVIRCNMENTAL CONDITIONS
AT AND EMANATING FROM THE
MONTANA POLE AND TREATING

PLANT IN BUTTE, MONTANA

DCOCKET NO., SF-30-00001

A1 To:  ATLANTIC RICHFIELD COMPANY, a Delaware corporation, acting

through its division ARCO Coal Company, authorized to
transact business in th State of Montana through the ARCO
Coal Company;

Respondent.

I.

JURISDICTICN

This Remedial Investigation/Feasibility Study (RI/FS) ad-
ministrative Order on Consent (the “Consent Order") is issued
pursuant to the authorities vested in the State of Montana
{"State"), acting by and through its Department of Health and
nvironmental Sciences ["DHES"), by Montana Code Annotated

("MCA™) §§ 75~-10-711, and 75-10-715.

II.
DEFINITIONS
Words used in this Consent Order are to be taken and
understoed in thelr natural and ordinary sense unless this
Consent Orcder indicates that a different meaning was intended.

1
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M.

Whenever the following terms are used in this Consent Cr er, or
in documents incorpora:ted herein or appended herets, the
following meanings shall apply:

A. VCECRA" means the Comprehensive Environmental Cleanup
and Responsibility Act, codified at MCA §§ 75-10-701 to -724
{1389).

B. "Consent Order" shall mean this document together with
@1l attachments hereto and appendices inccrporated herein.

C. "Contractor” shall mean the company or companies
retained by, or on behalf of, Respondent to undertake and
complete the Work or anv part thereof. A Contiractor, and any
subcontractors retained by the Contractor, shall be deemed to be
related by contract to the Respondent.

D. "Day" shall mean calendar Day, unless business Day 1is
specified. Any deliverables, notices or other written documen:zs
that under the terms of the Consent Order would be due on a
Saturday, Sunday or State of Montana noliday (as identified by
the Governor or by state law) shall be due on the following
business Day.

E. "DHESY means the DMontana Department of Health and
Environmental Sciencas.

F. "Dispose" or "Disposal" means the discharge, injection,
deposit, dumping, spilling, leaking, or placing of any Hazardous
or Deleterious Substances into or cnt: the land or water so that

the Hazardous or Deleterious Substances mav enter the environ-
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including ground waters.

G. "EPAY means the United States Environmental Protection
Agency.
E. "Facility" means the Montana Pole Naticnal Priority

List site, located at 220 Greenwood Avenue in Butte, Silver Bow
County, Meontana, in the southern 1/2 of Section 24, and the SE
1/4 of Section 23, T3IN, RS8W. The Facility includes the
remaining plant facilities, on-site storage buildings (pole
barns) and contents, o0il recovery systam, and soils, surface
water and ground water where contaminants associated with the
operations of the Mentana Pole and Treating Plant facility have
come to be located.

I. "Fund" shall mean the Environmental Quality Protection
Fund established in MCA § 75-10-704.

J. "Hazardous or Deleterious Substance" shall mean:

1. a substance that because of its quantity, con-
centration, or physical, chemical, or infectious charac-
teristics may pcse an imminent and substantial threat to
public health, saféty, welfare or the environment and 1is:

a) a substance that is defined as a hazardous
substance by Section 101(14} of the federal Comprehen-
sive Environmental Response, Compensation, and

Liabilivy Act {CERCLA}, 42 U.S.C. 9601{14), as amended;

b} a substance identified by the administrator of
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leaching,

the Unilted States Environmental Protecticn Agency as a

hazardous substance pursuzant to Section 102 of CERCLA,

n

42 U.S.C. 9602, as amended;

C) a substance that is defined as a hazardous
waste pursuant to Section 1004{3) of the Rescurce
Conservation and Recovery aAct of 1976, 42 U.s.C.
6903(5), as amended, including all substances listed or
identified in 40 CFR 261; or

d) any petroleum preduct.

"Neep© means the National 0il and Hazardous Substances

Pollution Contingency Plan, 40 CFR, Part 300,

“"Project Coordinator" shall mean the individual or

individuals appointed as the State's Froject Coordinatori{s) by

whose duties are described in Section XV of this Ceonsent

{the) "Parties" collectively, shall mean the State of

Montana, actinc by and through DHES, and the ARCO Coal Company.

“"Release"™ means any spilling, 1leaking, pumping,

emitting, emptying, discharging, injecting, escaping,

dumping or dispeosing of any Hazardous or Deleterious

Substances into the environment.

"Respondent'™ shall mean the Atlantic Richfield company,

a Delaware corperation, acting through its division the ARCO
Coal Company. The term "Respondern=" shall include ARCO's

successors and assigns and all persons acting with or through

patnll fuiao
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officers, directors, principals, employees, and agents, in their
respective capacities where such persons otherwise meet the
definitions of "owners" ané "“operators" under CECRA.

P. "Supplemental Work Plan" shall mean any Work Plan to be
perfcrmed under the Additional Work Section, Section XI.
Suppiemental Work Plan{s) shall become attached and incorporated
into this Consent Order.

0. {the) "Work™ shall mean all investigations, sampling,
and other mitigative actilons prescribed by this Consent Order,
including any Work Plans, and any schedules or plans established
by the terms of this Consent Order.

R. "Work Plan" means the plan tc perform the Work develop-

ed jointly by the Respcendent and DHES, which is attached hereto

and incorporated herein as Attachment 1 to this Consent Order.

ITI.

FINDINGS OF FACT

The State of Montana, acting by and through DHES, has made
the following Findings of Fact concerning the Montana Pole site:
A. Respondent ARCO is a corporation currently organized
under the laws of the State of Delaware, with its corporate
headquarters in Los Angeles, California. Respondent ARCO deces
business in the State of Montana. ATTC was the record owner of

poertions of the land upon which the Facility is situated f£rom
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FPole and Treating Plant and subseguently c£cid sald property o
Montana Pole and Treating Plant.

B. Torger and Martha Ozas, residing con Greenwood Avenue,
owned and operated the Montana Pcle and Treating Plant from 1946
to May 17, 1984, The Oaases were 1n contrel o©f, and had

responsibility for, the preoperty during ocperaticn of ¢t

D

Facility.

C. The Montana Pole and Treating Plant is located at 2290
Greenwood Avenue in Butie, Silver Bow County, Montana, in the
southern 1/2 of Section 24 and the SE 1/4 of Section 23, T3N,
R3W. The Facility includes approximately 45 acres. A map ot
the site 1s attached as Attachment 5.

D. The Facility inclades associated real property,
remaining foundations, drainage channels, tanks and storage
barns. It includes all seoils, surface water and ground water at
or adjacent to the Facility where a Hazardous or Deleterious
Substance associated with the operations of the Montana Pole and
Treating Plant has been Released , deposited, stored, Disposed
of, placed or otherwise come to be leccated.

. Respondent ARCO owned a portion of the real property
on which the Facility is located during the first twelve (12}

yvears of Facility operation. buring that time, hazardous

i substances were DisTosed of on site in such a way that they were
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Released into the environment.

¥. Bank of HMontana Butte received a deed in lieu of
foreclosure to a porticon of the Facility on May 17, 1984,

G. Surface soils in the area where the Facility was
located are visibkbly contaminated. In additicn, apprcximately
ten thousand {10,000) cubic vards of so0il and sludge were
excavated, bagged and stocred in pole barns on Faclllity property
by EPA as part of a removal action conducted in 1985,

H. The 1985 removal action conducted by EPA consisted of
the installation of wells adjacent to Silver Bow Creek to
intercept contaminated ground water prior to its entering Silver
Bow Creek. Floating product is removed from the extracted
ground water through an oll/water separator and the remaining
ground water 1is reinjected on site through infiltraticn
galleries. e State of Montana did not participate in the
design or installation cf the ground water system. EPA operated
the system until September, 1988 whern the State took over its
operation. The State has not modified the design of the system
since it assumed responsibility for its operation.

I. A& fire at the fécility in May, 1969 caused a heavy fuel
0ll storage tank te rupture, causing the release of an unknown
guantity of diesel fuel, pentachlorcphencl [(PCP} and creosote.
Significant spillage from a vat and both retorts was reported.

J. Grovnd water under the Facility is contaminated with

pentachlorophenol, polynuclear aromatic hydrocarbons and diesel
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table in some monitoring wells.

K. O0il seeps are visible alcong the Dpanks of Silver Bow
Creek. Surface water samples from the creesk showed
concentrations of pentachlorophenol and diesel fuel.

L. The o©ll recovery system designed to intercept oily
product at the water table before it c¢ontaminated Silver Bow
Creek recovered approsximately six thousanéd (6,000) gallens of
product between November, 1986 and December, 1988, This product
ig stored in tanks on Facility property.

M. Pentachlorophencl and creoscte are Harzardous or
Deleterious Substances as defined by MCA § 75-10-701(%6). Sludge

and tank bottoms are listed K001 RCRA wastes pursuant to 40 CFR

| 261.32.

M. Dioxins and furans are knewn contaminants of pen-

H

tachlcrophenol and have been identified in samples from the
Facility. These constituents are Hazardous or Deleterious
Substances as defined by MCA § 75-10-701(8).

0. Petroleum products are a Hazardous or Deleterious
Substance as defined by Section 75-10-701(6), MCA.

P. Polychlorinated Biphenyls (PCBs) are defined as a
Hazzardous or Deleterious substance pursuant to MCA § 75-10-
T01{86).

Q.. Pentachlorophencl (PCP) is a Hazardous or Deleterious

| Substance that can cause damage to the human liver, kidney,
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1 nervous sgystem, and immuns system with chrenlc exposurs. BC?

! has been demonstrated to cause cancer in animalis.

R. Creosocte 1s a Hazardous or Deletericus Substance as
defined by MCA § 75-10-701(6) and contains pelynuclear aromatic
nydrocarbons [(PAH) which are Hazardous or Deleterious Substances
as defined by MCA § 75-10-701(6). Some PAHs are known
carcincogens.

5. Diesel £fuel contains toluene, xvlene, benzene, and
ethylbenzene, which are considered Hazardcus or Deleterious
Substances. Benzene is considered a human carcinegen.

T. Actual and potential routes of expecsure to PCP, dioxin,
P2Hs, diesel fuel constituents, PCBs, dioxin, and other
Hazardous or Deleterious Substances include direct human or
animal contact through ingestion or dermal abscrption of soil,
sediment, surface water or ground water, and inhalation of the
Hazardous or Deletericus Substances in air.

U. Actual and potential routes of migration of Hazardous
and Deleterious Substances include migration to ground water,

surface water and air.

iv.

CONCLUSICNS OF LAW

Based on the preceding Findings of Fact and the
administrative record, the State c¢f Montana, acting by and

through DHES and 1n consultation with EPA, has made the
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§ following Conclusiosns of Law:

A. Resvondent i5 a "Person" as that term it defined by
MCA § 1-1-201(1){b) and 75-10-701(9).

B. The Montanz Pole and Treating Plant and asscciated
buildings, and all real preoperty, including surface and ground
water, where Hazardous or Deleteriocus Substances originating
from the Montana Pole and Treating Plant have come to be

located, is a "Facility" as that term is defined in MCAR § 75-

| 10-701(4) (a) or (b).

C. ARCO owned or operated the Facility or property at

the time of disposal cof a Hazardous or Deletericus Substance as

12 | provided in MCA § 75-10-715(1) (b).

D. Bank of Mcontana Butte was and 1s an owner or operator
of the Facility at the time of & Release of a Hazardous or
Deleterious Substance, as provided in MCA § 75-10-715 (1) (Db).

E. The Respondent 1s, and is hereby notified that it is
found to be a llable Person under MC2 Section 75-10-715{1).

F. Pentachlorocphencl, PAH=s, PCBs, creosote and rpetroleum
products are Hazardous or Deleterious Substances, as those terms
are aefined in MCA § 75-10-701(hR).

G. There have been Releases of Hazardous or Deleterious
Substances at the Facility, and there exists a substantial
threat of continued and future Releases of Hazardous or Deleter-
ious Substanrces at the Facllity thag DHES has reason to believe

may present an imminent and substantial endangerment to the

10
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public health, welfare, or safety or tfhe envircnment,
. The infcrmation and remedial action reguired by this
Consent Order 1is necessary and appropriate to identify the

exist

(D

nce, nature, crigin, and extent of the Release or the
threat of Release and the extent and i1mminence of the danger to
public health, welfare, safety, or the environment.

I. The Bank accepted a deed in lieu of foreclosurs for
part of the Facility from the Montana Peole and Treating Plant on
tiay 17, 1984. The affer and acceptance cof this deed served to
transfer 1legal title to part of the Facility to the Bank.
Though the Bank did nct record this deed, the transfer qualified
as a legal transfer. Therefore, the Bank currently holds title

to the property.

V.

DETERMINATIONS

A. Based on the Findings of Fact and Conclusions of Law
set forth above, the State of Montana, acting by and through
DHES, and in consultation with EPA, has determined that the
actions required by and undertaken pursuant to this Consent
Crder are necessary o protect the public health and welfare and
enviromment, are in the pubklic interest, are consistent with the
HCP and State requirements, and are aporopriate remedial actions
to contain, remove and abate the pas: Release of Hazardous and

Deletverious Substances and presently continuing Releases and

11
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threatened Releases of Hazardous or Delsterious Substances, into

1

the environment at znd from the Facility.
B. The Respondent i1s qualified te perform the actions set
forth in this Consent Urder properly and expeditiously.
VI.

TERMS AND CONDITIONS OF CONSENT

A. In entering into this Consent Order, the Respondent
and the State of Montana agres that the Respondent will conduct
a Remedial Investigation (RI) and Feasibility Study (FS) for the
purpose of:

l. evaluating the nature andéd extent of contamination
and impacts on the public health, welfare, safety or
environment due to the Release of Hazardous or Deleterious
Substances ac the Facility in accordance with the Work Plan
and Supplemental Work Plans; and

2. identifying and evaluating alternatives for
remediating contamination <caused by the Release of
Hazardous or Deleterious Substances at the Facility in
accordance with the Work Plan and Supplemental Work Plans.
B. The Parties agree and acknowledge that the develcpment

and performance of a Remedial Investigation {RI) and Feasibility
Study (F5) will ke conducted through the retention and direction
of Contractors, in accordance with sounc scientific, engineering

and construction practices and shall te consistent with all

12
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applicacle federzl ané sitate laws and regulzticns. The
Respondent has proevided the State with information concerning
the technical gqualifications of the perscons and organizations
whec have been designated by the Respondent to conduct the RI/FS
activities required by this Consent Order. The State has
determined that Respondent's Contractors are qualified to
undertake the performance of the RI/FS. For any change by the
Respondent in the primary engineering and/or consulting firm or
its principal person in charge, the Respondent shall reaffirm
this ability to carry out the task by notifying the State in
writing of the name(s) of the engineering and/or consulting
firm(s) who will be responsible for carrying out the Work under
this Consent Order, and the principal person in charge of
conducting the Work for each such firm to be used in carrying
out such Work.

€. Respondent further completely and voluntarily waives
its rights to, and agrees not to:

1. appeal the issuance of this Consent Order;

2. <chalienge the jurisdiction (or the essential facts
which c¢reate jurisdiction} or authority of the State or
DHES to enforce this Consent Order;

3. contest the validity or enforceability of any and
all provisions, terms, and conditions of this Consent Order
including the Work Plan and an Supplemental Work Plans

adopted pursuant hereto, except as provided for by

pawlil Buisq
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raragraph I of Section XX,
D. Subject to the provisions of rparagrapn € of this

Section VI, nothing in this Consent Order chall be construed as
an admissiocn of 1liability by Respendent nor as a limitation,
restriction or walver of any arguments or challenges which
Respondent may have regarding the proper interpretation or
construction of the provisicens, terms and conditliens ci this
Consent Order and attachments hereto.

E. Morecver, Resrondent's agreement %o comply with the
provisions, terms and conditions of this Consent Order dees not
constitute an admission or acknowledgment of the facts asserted
or implied herein. This Consent Order shall not operate as an
aémissicn by Respondent as to any factual assertion or legal
conclusions outside of the context of proceedings to interpret
or enforce this Jonsent Crder. Respeondent speciflcally does not
admit or acknowledge the Findings of Fact or Conclusicons of Law
contained in Sections I11 and IV above, except to the limited

extent noted in Subsection C, above.

VII.

PARTIES BOUND

A. All Parties are bound by the terms of this Consent
Order. Respondent agrees that no change in ownership or
corporate  status  shall in any way alter the status or

responsibilicy of the Respondent under this Consent Order.

palwji} fuiaq
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Eespondent shall be resronsible for zarrving out all action

5]

required of Respondent by the terms andéd conditions of this
Consent Order. Respondent shall be respeonsitle for insuring
that all Contractsrs, consuliants, firms and other Perscons cr
entities acting cn behalf of Respondent with respect Lo matiers
included herein, will comply with the terms of this Consent

Order.

VIIT.

NCTICE
The State oi Mentana, acting by and through DHES, hersby
notifies Respondent that DHES has determined that Respondent is
a Person responsible for the Release{s) or threatened Release(s}
of Hazardous ovr Deleterious Substances £rom the TFacility.
Moreover, Respondent is hereby notifiedéd by DHES that the Work
required by this Consent Order, the attached Work Plan and any
Supplemental Work Plans is the “appropriate remedial actilion"
with regard to the Relzases or threztened Relsases at the
Facility. ERespondent is hereby notified that it may be reguired
to reimburse the Fund for the costs of remedial actions,
including enforcement actions, litigaticon costs, attornevs' fees
and expert witness fees, taken or incurred by DHES either to
implement itself, or to compel Respondent to implement an ap-
propriate renedial acticn follewing i:s £zilure or refusal to do

so, and the State may recover all ceosts incurred by the State in

15
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1 connection therewitnh, including any-:punitive damages as set

forth in MCa § 73-10-715(3).

I%.
ORDER
NOwW, TEHEREFCRE, RESPONDENT AGREES, AND DHES HEREBY ORDERS,
puisuant to MCA §§ 75-10-711 and 75-10-71%, Respondent to fully
and timely comply with all of the terms, conditions and

requirements of this Consent Order.

X.

DEVELOCPMENT AND EXECUTION-OF WORK PLAN

A. Respondent is ordered and adgrees to conduct an RI/FS
for the Facility pursuant tc the term&€ of this Consent Crder.
The ERespondent shall conduct the RIIFS in accordance with
CERCLA, the MNational Contingency Plan (NCP), applicable EPA
RI/FS guidence (identified 1n Attdéhment 3, attached and
lncorporated herein), and applicable state law and regulation

{attached and incorporated herein as Attachment 4). The

| Respondent shall conduct the RI/FS 7 in accordance with the

attached Montana Pole RI/FS5 Work Plan. The attached Work Plan
is hereby incorporated into this Consent Order as an enforceable

part hereof {Attachment 1). The Respdindent shall also conduct

fthe RI/FS 1in accordance with tie !specific activities ana

schedules for cenducting RI/FS work set forth in the attached

bt
Lo



10

11

12

13

14

18

18

20

schedule, Attachment 2. In the even:t of any inconsistency
between the terms end conditions of this Consent Order, without
reference to its attachments and appendices, and those contained
in the Work Plan, and asscciated schedules, and attachments, or
other documents incorporated herein, the terms and conditions of
this Consent Order without reference to the attachments and
appendices shall take precedence.

B. In the event that subsequent amendments to CERCLA, the
NCP, applicable EPA RI/FS guidance, or applicable stats laws or
regulations are promulgated after the effective date of this
Consent Order which materially affect the rights or cobligations
of elther party with respect to the substantive nature of the
Work tec be performed in the RI/FS, the State and the Respendent
agree to negotiate in good falth an amendment to this Consent
Order to provide for such changes.

C. The State, in consultation with EPA, shall prepare all
necessary draft and final endangerment assessments, public
health evaluations, and analyses of "applicable or Relevant and
Appropriate" federal and state standards, requirements, criteria
and limitations {ARARs) required for the RI/FS work, and provide

them te the Respondent in 2 timely manner for incorporation into

| the draft and £final RI/FS reports as descrided below. The

Respondent may submit a preliminary scoping document addressing

| endangerment assessment, public health ewvalvation, or ARARs

issues to the State no later than one hundred eighty (189D)

)=
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caiendar Days after the effective date of this Consent Qrder.

The Respondent agrees that no formal State response to the

. Respondent's documents 1is needed before draft State documents

are published for public comment. The State shall use its best
efforts to complete and deliver these reports to the Respondent
within the time periods projected for completion and delivery in
the RI/FS Work Plan. These projected time periods are estimates
and are not binding upon the State. The State shall notify the
Respondent as early as possible if the State intends to ccomplete
and deliver the reports before the dates projected in the Work
Plan and Schedule, Attachments 1 and 2.

D. Respondent shall incorporate the endangerment
assessment({s), public health evaluation(s)-and ARARs analysis
prepared by the State in the deliverables described in
paragraphs X.E through X.I below. Where Respondent disagrees
with all or porticns of the endangerment assessment(s), public
health evaluation(s) or ARARs analysls prepared by the State,
such disagreement shall not be expressed in the referenced
deliverables. The Respondent shall provide any comments or
cbijections concerning such documents separately, but not later
than the puklic comment period described in Section XXIV. Any

comments recelved from the Respondent, complete with any

responses provided by the state or federal government, shall be

I included in the administrative record.

E. Draft RI and Preliminarv Draft RI/FS Rencris: The

18
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Respendent shall submit a arafc RI report and a preliminary
draft RI/FS report to the State for review and comment as
provicded in the Work Plan schedule. Upcn receipt of the drafts,
the State shall prepcre and transmit comments to the Respondenc
concerning any necessary revisions to e made in the final drafc
RI/FS report before 1t is made availakle for public comment.

. Final Draft RI/FS Report: The Respondent shall revise

the draft RI and preliminary draft RI/FS reports to address the
State's comments and submit a final draft RI/FS report to the
State for review and approval. Within thirty {30} days
following receipt of the States's comments on the draft RI report
and again within thirty (30) davs following receipt of the
State's comments on the preliminary draft RI/FS report, DHES
shall hold meetings with the Respondent to review the State's
comments. Within thirty {30} days of the meeting on the
preliminary draft RI/FS report, the Respondent shall submit the
final draft RT/FS report. If the State disapproves the final
draft RI/FS report, Respondent shall be notified in writing and
the basis of the disapproval shall be specified. The dispute
resolution procedures in Section XY shall apply to disputes
arising from the State's disapproval. Respondent may cure the
dispute and terminate the dispute resolution process by agrzeing
ro the State's changes to the final drait RI/F2 report at any
time during the dispute resolution pz>cess.

If the State disapproves the final draft RI/FS report, the

19
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nal /F8, and recover the costs
of such an effort pursuant to federal or state law, upcn a
determination by the State, subsequent to the dispute resclution
process, that the RI/FS is not being conducted properly and that
the public interest can only be served by the State taking over
the RI/FS process. Such a decision shall be in writing and
shall be part of the administrative record.

G. The State may make the draft RI report available to the
pubiic for review only, and shall make the final draft RI/FS
repcort available to the public for review and comment for at

least a thirty {39) day period.

H. Draft Final RI/FS Report: Following the public review

and comment pericd, the Respondent shall submit a draft final
RI/FS report to the State within thirty (30) days of receipt of
the State's directions for revision and completion. The
Respondent shall adequately address or incorporate the State's
comments and directions in the draft final RI/FS report.

I. Final RI/FS Report: The Respondent shall have thirty

{30} davs after receipt of the State's comments on the draft
final RI/FS report to submit the final RI/FS report to the State
for review and approval. If the Respcndent does not adequately
respond to State comments in the f£inal RI/FS report, the State
may notify the Respondent in writing that the State disapproves

the finzl RI/TS reporrc. The dispute resclution procedures in

re

| section XX, with the exception of the informal negotiation

20
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regquirement, shall apcly to disputes arising from the State's
disapproval of the final RI/FS report based upon the fallure of
the Respondent to adeguately respond to or ilacorporate the
State's comments in the final RI/FS repor:t.

Upon the conclusicon of the dispute resolution process as
described in Section XX the Respondent shall comply with the
decisisn thet 1s rendered. any failure on the part of
Respondent to comply may result in the State preparing the final
R1/FS. If the State completes the RI/FS pursutant to the
provisions in this Section, the Respondent shall deliver to the
State all records pertaining to the conduct of the RI/FS, except
those records claimed by Respondent to be exempt by law from
such disclosure, within twenty (20} Days of receipt of such
notification from the State.

The State may also choose to enforce the terms of this
Consent Order, and compel the Respondent to produce the final
RI/FS consistent with the comments of the State.

J. The State and the Respondent will meet on a quarterly
basis to discuss implementation of the Work Plan, including

sampling, data, and reports.

XI.

ADDITIONAL WORK

A. If acdditional investigations zre determined bv DHES to

e necessary, DHES shall prepare a supplemental scope of Work

21
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and reguest in writing <that the Respondent develaop a
Supplemental Work Plan for the additional Work as soon as
possible and no later than thirty (30) Days after such
notification, and request in writing that the Rospondent perform
the additional Work. The supplemental scope of Work shall
specify the basis and reasons for determining that additional

Work 1s necessary. Prior to delivery of a suprlemental scope of

| Work to the Respondent, the State shall provide the opportunity

for a scoping meeting to discuss the form and substance of the
Supplemental Work Plan. The Respondent shall respond in writcing
to DHES's request for additional Work, anéd if Respondent agrees
to undertake the additicnal Work, a Supplemental Work Plan shall
be prepared by the Respondent and submitted to the State for
review and comment. The State shall provide one round of
comments to Respondent which will be incorporated into the
Supplemental Work Plan unless the dispute resolution process
found in Section XX 1is invoked. The Supvlemental Work Plan
developed for that additiopal Work shall become incorporated
into this Consent Order.

B. If the Respondent does not agree to perform the
additional Work and/or does not prepare an acceptable
Supplemental Work Plan, it shall provide its rationale to DHES
in writing. The State shall respeord in writing to the

Respondent's comments. If the State and Respondent cannot agree

jon the additional Work within thirty (30) Days of Respondent's

Aot Rilisa




10

11

12

13

14

16 |

17
18
19
29
21
22
23

24

to the dispute resolution process in 3ection ¥X. The Resgon-

| dent hereby agrees to perform anv additional Work within the

zcope of the original Work Plan which is determined, nursuant

to the dispute resolution prccess, to be necessary. Anvy fail-
ure by the Respondent to perform additional Work within the
scope of the original Work Plan shall be deemed to be a viola-
tion of this Consent Crder. Anv failure by the Respondent to
verform additional wWerk outside the scooe 5f the original Work
Plan shall not constitute a violation of this Consent GCrder.
For the purposes of this Section, "the scope of the original
Work Plan" shall mean the investigation of contamination asso-
ciated with the Facility, the approximate boundaries of which
are shown in Piligures 2-7 of Volume I of the Work Plan {Attach-
ment 1}, except that any investigation of organic contamina-
tion in Silver Bow Creek shall be limited to a distance down-
stream to the USGS gauging staticn located at rthe Interstate T
15/90 cverpass. If organic contamination associated with the
Montana Pole site is found ar this location, downstream inves-
tigations will be included as part of investigations associat-
ed with the Silver Bow Creek NPL site. If the Respondent does
not perform the additicnal Work required of it following the
conclusion of the dispute resolution rvrocess, it shall be sub-
Ject to statutory penalities for =ach Davy it fails to comply with

the regquirements of thils Consent Order. In addition, the

ot
!
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1 =tate reservas che right to geonduct the RIJF3 aciivities

| described in the supplemental scope of Work and/or pursue any

other actions authorized by applicabls state o1 federal law.

T, Respondent agrees that if contaminants are detected

(T

in the deep well to be installed pursuant to the wWork rlan,

an additional two deep wells will be installed and sampled
without resort to the additional Work procedures described in
paragraph XI.A. The locations for these two wells will ke
determined by the Statz following a meeting with the Respan-
dent to discuss the appropriate well locations.

XIl.

SITE ACCESS AND SAMPLING

A. Respondent agrees to permit the State and its autho-
rized representatives to have unrestricted access to portions
of the Facility that may be owned 2r gontrolled by Respondent
which are =ither impacted by Releases, or utilized to cenduct
any activities reguired by this Ccnsent Order. Such grant of
access shall be for the purpose of conducting, overseeing and
inspecting any and all activities which have been or are being
conducted or overseeing and inspecting conditions whizch are
addressed under or impactad by the activities required to he
undertaken pursuant to this Consent Order. WNothing herein
shall limit or restrict any statutory inspection, site access,

or sampliing authoricties vested in DHES by applicable federal

f or state law.
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B. The Respendsnt hereby consents to observation by DHES
representatives at any time durin the performance of Work
required under, performed in connecticn with, or undertaken in
furtherance of the rurposes of this Consent Order. The Respon-

dent consents toc DHES taking samples or split samples on anv

i property owned or controlled by Respondent which is part of the

Facility at any time at DHES's discreticn.

C. The Respondent shall notify ths State noct less than
seven (7) days in advance of any sample collecticn activity to
be conducted by the Respcndent or its representatives at the
Facility. Upon the request of the State, the. Respondent shall
provide split or duplicate samples to the State of any samples
collected by or on behalf of the Respondenii provided that a
sufficient quantity of materials to be sampled are available on
the day of sampling. The procedures for co¥lecting such split
or duplicative samples will be the procedures: set forth in the
Quality Assurance Project Plan {QAPP) for thetMontana Pole and
Treating Plant Site, set forth as Attachment 6.

D. To the extent access to property owned by third Parties
is required in order for the Respondent Ito carry out the
regquirements of this Order, Respondent agrees:to and shall use
its best efforts to obtain access for itself and DHES. Any
agreement must allow Respondent and DHES to sample or monitor
environmentzl media, including the —wight to split samples, on

property owned by third parties purzuant to the reguirements of
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the Consent GCrder and attached Work Plan. The State shall,
consistent with its autherity under MCA § 73-10-707, obtain
access for the Respondent if the Respondent provides
decumentation to DEES demonstrating that it has used its best
efforts to obtain access on its own and failed to obtain access.
The Respondent agrees that it will reimburse the State for all
eXpens2s not inconsistent with the NCP which the State incurs in
gaining access for the Respondent, at the regquest of the
Respondent, and will indemnify the State as provided in Section
XXV of this Consent Order.

E. When working on property owned by third parties, the
Respondent shall provide the opportunity for the third party to
request and obtain a split sample. The Respondent shall
document that such an opportunity was provided,

F. The State shall notify the Respondent, orally or in
writing, not less than seven (7) calendar Days in advance of any
sample collection activity by or on behalf of the State. Upon
the request of the Respondent, the State shall provide split or
duplicate samples to the Respondent of any samples collected by
or on behalf of the State at or in the vicinity of the property
which 1s the subject of the Work ©Plans, provided that a
sufficient quantity of the materials to be sampled is available
on the Day o©of sampling. The procedures for collecting such
split or duplicative samples will be tre procedures set forth in

the Quality Assurance Project Plan (QAPY®) for the Montana Pole

26

pawll Bulsg




10

11

12

13 ¢

14

16

17

18

19

20

21

22

23

24

25

and Treating Plant site, set forth as Attachmen:t 6.

XITI.

COMPLIANCE WITH OTHER LAWS

All actions carried out by the Respondent pursuant to this
Corsent Order shall be done in full compliance with all ap-

plicable federal, state and local laws and regulations. The

| Respendent shall be responsible for obtaining all federal, stat=

or local permits which are necessary for the performance of any
Work hereunder. Pursuant to the State's authority under MCaA §
75-10-721(3), the State agrees to exempt all remedial actions
conducted entirely on site pursuant to this Consent Order from
State and local administrative or procedural permit
requirements, iif rnecessary to complete the requirements of this

Consent Order in a timely fashion.

XIv.

QUALITY ASSURANCE/QUALITY CONTROL

A. The Respondent shall comply with all approved quality
assurance, qualicy control, and chain of custedy precedures and
requirements as they pertain to all sampling as set forth in the
Quality Assurance Project Plan {QAPP) and the ILaboratory
Analytical Protocol (LAP) established under this Consent Order.

B.. Resrondent, the States and thrir respective contractors

and consultants shall cooperate and make availeble to each other

27
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in monthliy data rsports a summary of site activities including
the results of sampling and testing, and upcn request cther data
generated by anv of them or on their behall, including raw data,
field notes, data validation reports and any other relevant
informaticn in their possession regarding the actions called for
by this Consent Order, except as exempt by law from such
disclosure. Monthly data reports shall include data received
during each calendar month and shall be dus no later than the
15¢h day of the succeeding month.

C. 1In order to provide guality assurance and maintain
Jguality control with respect to all samples collected pursuant
to this Consent Order, the Rzspondent shall:

1. arrange for access for DHES and its authorized
representatives, upon reasonable notice to Respondent and
during regular busliness hours, to any laboratories and
personnel utilized by the Respondent for analyses;

2. Ensure that all sampling and analyses are performed
according to the methods set forth in the Sampling and
dnalysis Plans {SAPs) attachedé and incorporated herein as
Attachment 7, the QAPP and the LAP established under this
Consent Order;

3. Ensure that any laborateories utilized by the
Respondent for analyses prepare and maintain adeguate
documentation of compliance with the requirements described

in XIiVv.C.2. (apove} and that such documentation be made
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Respondent for analysas participate in = Juality as-
surance/dquality contraol program eguivalent to that which is
followed by EPA under CERCLA. As part of such a program,
and upon reguest by DHES, such laboratories shall perform
such analyses of samples provided by DHES as are necessary
to demonstrate the gquality of each laboratory's analytical
data.

5. If Respondent utilizes a laboratory which
participates in EPA'Ss Contract Laboratery Program,
paragraphs 1 and 4 of this Section XIV shall ke

inapplizable.

AN

'

PROJECT COCRDINMATORS AND REPORTING

A. On or before the effactive date of this Consent Order,
the Respondent shall designate one or more Project Coordinators
and alternate Project Coordinators. The State Project Coor-
dinator will be Brian Antonioli, and the alternate Project
Coordinator will be Karen Zackheim. The Project Coordinator for
the Respondent will be Robert D. Montgomery. The alternate

roject Coordinateor for the Respondent will be William R.

rwilliams. Each Project Coordinatcr shall be responsible for

gverseeing the implementation of this Consent Order. To the
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max lmum extent praczizable, communications Detween the
Respondent and the Starte, and all decuments, reports, ap-
vrovals, and other ccrrespondence concerning the activities
performed pursuani to or required by the terms and conditvrions of
this Consent Order, shall be directed through the Project
Cocordinators. If the Project Coordinator is unavailable, such

information shall be directed through the alternate Project

 Coordinator. During implementation of the Work Plans and any

suprplemental WorX Plans, tr - Project Coordinators shall,
whenever possible, attempt in good faith to resolve disputes
informally through discussion of the issues.

B. The State and the Respondent shall each have the right
to change their respective Project Coordinators. Such a change
shall be accomplished by notifying the other Party as soon as
possible after maxing the change.

C. The State Project Coordinator shall have, and may
exercise, the authority vested in DBES by MCA §§ 75-5-621 and
75-10-712. In addition, he shall have the authority to
immediately halt any activities at the Facility which are being
or may be undertaken pursuant to this Consent Order, which
violate, threaten to violate, or which cause or threatsn to
cause, a public nuisance or a vioclaticn of any requirements of
applicable federal or state law, this Consent Order, or a Work
Plan or Supplemental Work Plan establizhed under this Consent

Crder.
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D. When the State Project Coordinator takes action under
paragraph ®¥V.C, the State Project Coordinator may arally direct
a substantive change not inconsistent with the NCP to th
requirements of the Work Plan. Such a change shall be followed
up in writing by the Srate within three {3) business days of the
oral direction. "Substantive change,” for the purposes of this
paragrapn, shall be defined as any change that contrad.cts the
written language in the Work Plan attached hereto, and anvy
Supplemantal Work Plans, provi_zé, however, that any substantive
change which substantially increases the cost to, or obligations
of, the Respondent, other than substantive changes to address
emergency conditions, shall be proposed as Additional Work under
Section XI of this Consent Order. Such direction shall be
subject to dispute resolution after receipt of written notice
specified above, unless coversd under the conditions described
in Section XX.J. Once a final determination has been made
pursuant to the dispute resclution process described in this
Consent Crder, the Parties agree to incorporate such change into
this Cons=ent Order by written amendment. Any substantive change

rdered by the State Project Coordinator which affects the
Schedule of activities set forth in Attachment 2, shall be

treated as a Force Majeure event pursuant to Section XVI of this

Consent Order. If dispute resclution procedures are not
initiated within 10 business days of receipt by the Respondent

of the written notice referenced 1in paragraph XV.D above, the
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wrltten notice shall be incourporated ints this Consent Order as
2 modification and shali become a fully enforceable part
thereof.

E. The absence of the State Project Cocrdinator from the
Facility shall not be cause for stoppage of the Work to he
performed pursuant to this Consent Order.

F'. One copy of all plans, reports, notices and other Work
products required under the terms of this Consent Order shall he
sent by certified mail, retur~ receipt requested, or equivalent
service to =ach of the following:

Brian Antonicli

Scolid and Hazardous Waste Bureau

Montana Departmen* of Health and
Environmental Sciences

Cogswell Building, Rocm B201

Helena, MT 59620

Thomas L. Eggert, Esg.

Special Assistant Attorney General

Legal Division

Montana Department of Health and
Environmental Sciences

Cogswell Building, Room €216

Helena, MT 59620

Michael Bishop

U.5. Environmental Protection Agency
Region VIII

Federal Building

301 South Park
Helena, MT S5%€26-0096

G. Except for initial oral notices specified in Sections
W.b., XVI.B. and XX.A., all notices given pursuant to this
Consent Order shall be given in writing.

. Cecpies of 21! plans, reports, notices and other Work

32
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products to be given tz ARCO shall be sent te the following

i Robert D. Montgomery

ARCS Coal Company

107 East Park Avenue, Suite 301
f Anaconda, MT 58711

with copies to:

Jetfrey H. Desautels, Esag.

ARCC Coal Company

535 Seventeenth Street, Suite 2000
Denver, CO 80202

and

Linda L. Rockwood, Esqg.

i Parcel, Mauro, Hultin & Spaanstra, P.C.
% 1301 California, Suice 3600

Denver, CC 80202

,
1.
EORCE MAJEURE

A. Failure of the Respondent to complv with the reguire-
}ments 0of thls Consent Order, including the Work Plan and
ESupplemental Work Plans shall be excused only to the extent such
:delay or failure of performance 1s caused by reascnably
unforeseeable occurrence(s) beyond the control of the Respondent
ﬁand which the Respondent could not have prevented, or avoided
by the exercise of due diligence, (hereinafter: "Force
Majeure"). Force Majeure shall include but not bz limited to:

Acts of God, war, revolution, riots, strikes, fires, or floods.

such circumstances a.so include, but are not limited teo, delays

or failures of governmenta agencies in issuing necessary
permits or approvals, provided such permits are required and the
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Respondent has ¢imely submitted complete applications and
provided all regquired information. Such circumstances may alsc
include delays in obtz2ining access to property of third Parties,
provided that the Respondent has made a good faith and timely
effort to secure such access, and provided that the Respondent
has requested assistance from the State in a timely manner.

Finally, Force Majeure may include delays, beyond time periods

estimated in the Work Plan, by the State in providing comments
or other key documents, provided that the delay shortens the
pericd allowed for the Respondent to comply with a deadline.
Such circumstances shall not include increased cost of perfor-
mance, changed ececnomic c¢ircumstances, or normal inclement
weather. The Respondent shall bear the burden of proving by a
preponderance of the evidence that any failure to comply with
the requirements of this Consent Order, the Work Plan or a

Supplemental Werk Plan is due to Force Maieure.

B. The Respondent shall neotify the State's Project
Coordinator(s) orally, within 48 hours of the time Respondent
learns of the circumstances, and shall, within seven (7) Days of
oral notification to the State, notify the State in writing of
the anticipated length and cause of delay, the measures taken
and to Dbe taken to prevent or minimize the delay, and the
timetable by which the Respondent intends to implement those
measures. Ordal notificaticn to the State must occur in no event

more than 48 hours after Respondent cor Rescendent's contrac-

34
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ter({s) become aware of the occurrence or event causing the delay
or fallure in whole or in part. ©Oral nctification shall be to
tlle State Project Coordinator, Brian Antonioli, or his designee,
at (406) 444-2821. Afrer business hours, oral notification
shall be to Brian Antonioli at (406) 442-6130, Karen Zackheim at
{406) 449-6366 or Vic Andersen a:- {406) 458-5118. Failure to
timely make the oral and written neotifications to the State
required by this paragraph B of any event for which Force
Majeure is claimed shall waive the defense otherwise provided by
this paragraph, but only for the event for which notice has not
been made.

C. 1If the Respondent demonstrates to the State that the
delay has been or will be caused by circumstances beyvond the
reasonable control of the Respondent and that it exercised due
diligence to prevent the delay, the time for performance for
that element of the Work Plan or Suprlemental Work Plan shall be
extendaed for ¢ period egual te the deiay. The extension of time
may linclude any reascnable additional time necessary, not to
exceed 15 Days, to mobilize manpower or machinery after <the

elimination of the Force Majeure event. This shall be ac-

complished through written notice or through an amendment to
this Consent Order, as apprepriate. 8Such an extension dees not
alter the schedule for performance or completion of other tasks
required by the Work Plan or Supplomental Work Plans unless

these are specifically altered by amendment o©of +the Consent
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]l Orcer, or unless the Werk on those other tasks depends on

continued Work on the tasks delayed by the Force Majeure event.

In the event further Work depends on the Work delayed by the

Forze Majeure event, the time for performance of the further

Work shall be extended only for a period equal to that of the

delay caused by the Force Majeure event and any reascnable

additional time necessary, not to exceed fifteen (1 ) Days, to
mobilize manpower or machinery.

D. 1In the event that the State and Respondent cannot agres
that any delay or failure has been or will be caused by cir-
cumstances beyond the reasonable control of the Respondent, or
if there is no agreement on the length of the extension, the
dispute shall be resolved in accordance with the provisions of
Section XX of this Consent Order. If Respondent does not
prevall in the dispute resolution pursuant to the dispute
resclution process, any stipulated penalties which would apply
by coperation of Section XIX of this Consent Order shall apply

during the term of the dispute resolution procedures, as

provided for in Section XX.

E. If the late receipt of State comments or documents
results in Respondent's inability to comply with a deadline due
to inclement weather conditions which substantially adverseiy

affect the specific activity to be performed, the State and the

Respondent agree to negotiate a sched  le extension.
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AVIZ.

RECCRD PRISERVATION AND EXCHANGE

-

A. The Respondent agrees that it shall preserve and make
availabhle to DHES, during the pendency of this Consent Order and
for a period of six {6} years f£rom the date of termination of
this Consent Order, all records or documents in its possession
or in the possessicon of its employees, agents, accountants,
contracteors, or attorneys that relate to the Work performed ac
tha site pursuant to this Consant Order. Upon written reguest
by the State, Respondent shall within twenty {20} Days make all
such documents not exempt from disclosure by law available to
the State. At the end of +this =six [(6) year periosd, the
kRespondent may destroy any such records, but only after notify-
ing DHES at least thirty {(30) Days in advance and allowing DHES
to inspect and «opy any such recerds. At any time pefore the
end of the six (6) year period, Respondent may discharge its
obligations unider this Sectlion with respect to documents not
exempt from disclosure by law by notifying the State in writing
and providing the State with originals, if available, or
unaltered reproductions of coples in possession of Respondent
of all such reports and documents not already provided 4o the
State and not exempt from disclosure by law. If unaltered
reproductions of coplies are provided, the custcedian of the
records shall certify that to the hest of the custodian's

knowledge, the copies were made contemporaneously with the
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original.. Thereafter, the records may be destroved except that
the Respondent must preserve all records and documents which the
Respondent claims are exempt by law from disclosure for the
entire six (6) year period referenced above.

B. All records, documents, raw data, and other information
{including, but not limited to, field notes, daily ledgers,
diaries, and memoranda), not otherwise exempt from disclosure by
law, which are within the custody cor control of Respondent or
its Contractors relating te performance of any of the activities

required by or undertaken pursuant to £his Consent Order or

plans established thereunder shall bpe available to DHES for
inspection and copying upon notice to tae Respondent as provided

for herein.

AVIIT.

ADMISSIBILITY OF BATA

A. Except for okjections as to relevance, the Parties
hereby stipulate to and walve any objection to the admissibility
into evidence of the results of any final data generated by the
Respondent in the performance of the requirements of this
Consent Order. For purposes of this Section, the term "final
data generated" shall be interpreted to mean only analytical

1data that have been verified and arnreoved by the State, or

verified by the Respondent and approved Dy the State, pursuant
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te the QAPP and the data assessment and data validatrion plans as

j being in full compliance with the quality assurance/quality

| control ("QA/QC") requirements of the QAPP, LAY, and SAPs in

effect at the time tre samples were collecied. Additionally,
eXcept for objecticns as to relevance, the Parties stipulate to
and waive any objection to the admissibility into evidence of

final data generated and contained in, or referenced in, reports

i generated by anv of the Parties or their Contractors pursuant to

this Consent Order.

B. If the State determi:ies that analytical data are still
usable in the RI/FS (and supporting documents), or in a natural
resource damage context, £or certain specific purposes, and
QA/QC requirements that were 1n place at the time the data were
gathered were not compliletely satisfied, or no QA/QC requirements
existed, the State shall identify such data in a written report
which describes the acceptable uses for the data, including any
limitations on such uses and the reasons why they are still
usable. The State shall transmit the report to the Respondent
with a reguest that the Respondent stipulate to and waive any
vbjection as to the admissibility into evidence (with the
reservation described above) of the data if offered by the State
as evidence in any enforcement proceeding. The Respondent shall
respond in writing no later than thirty (30) days following
recelpt of the report to each issue arn? data point discussed by

the sState. The Respcndent shall negotiate in good faith and, if
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agreemant is reacned, enter into & writren stipulation and
wailver concerning the data. If the Stats and the Eespondent do
not agree to a written stipulation covering certiin data, the
Respondent waives its rights to cobject to expenditures of funds
{either required of Respondent or made by the State) necessary
for the collection of new data to replace that which was not
stipulated to; however, Respondent reserves any objections it
may have as to the necessity or use of the data net stipulated
te or the new data.

C. The Respondent may also submit a report to the State
ldentifying data that dJdoes mnot fully comply with QA/GQC
requirements, describing acceptable wuses for the data,
describing the re=ascns why it is still usablie, and Proposing a
written stipulation and waiver of the right to raise evidentiary

objecticns in any further enforcement proceeding ty the State.

XIX.

STIPULATED PENALTIES

A. 1In the event that the Respondent's completion of the
tasks set forth in this Section and called for in the Work Plan
is not timely according to the schedule in Attachment 2, and
such delay is net excused by operatien of Section XVI (Force
Majeure}, or if the Respondent violates the following provisions
of this Consent Order, DHES may assess and Respondent shall pay,

by tendering to DHES within ten (10) Days of the Respondent's

49

pawiiy Buiag

wWawnoop ayy 1o Ayenb




10

11

12

13

14

19

20

21

22

{ receipr of a written demand from DHES Ifor payment O

3ucCh

i}

i cenalties, the sumi{s) set forth below as stipulated penalties

for each stipulated penalty event {i.e., violatian, delay,
refusal or failure). Stipulated penzalties may be assessed for
each Day during which such vieolatlion, delay, or failure occurs
or continues. The demand shall specify the events giving rise
to Respondent's asserted liability for stipulated penaltles and
the amount of such penalties,

1. For each Day of delav of the delivery of the
draft and £final sampl_ag  and analytical plans, the
technology screening document, the Alternatives Screening
Document {ASD revort}), the treatability studv Work Plan,
the draft RI reoort, the preliminary draft RI/¥S repert,

che final draft RI’FS report, the draft £inal RI/FES
report, and the final RL/FS report:

Amount/Day
1-14 Davys £ 3,000.00
15-30 Days 6,000.09
31 or more Davys 12,000.00
2. For failure to wpay uncontested wvortion of

reimbursable costs on time as specifled in Section ¥XT:

Amount/Day
1-14 Days $ 1,0090.00
15-30 Days 3,000.00
31 or mare Days 6,000.00
3. For =ach instance of unintentional destruction

of a documenti{s) in violation of Section XVII (Respcndent

pawily Bureq

shall bear the burden of establishing that any destruc-

tion was unintentional):

$2,500 per instance
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4, For each instance of williuyl destruction of a
document in violation of Section ¥VITI, failure £o provide access
under Section X¥IT, or fallure to comply witn the agreement not
to contest jurisdiction in Section VI:

520,000 per instance

B. DHES hereby finds that the provisions of this Section
XIX are designed to protect the public health, welfare, safety
and envircnment by achieving a prompt, complete and efficient

assessment of the nature and extent of, and the development of,

| a plan for remediation of environmental degradation that may be

present at the site. Stipulated penalties are also in£egral and
escsential to DHES's desire that the provisions of this Censent
Order bea, to the maximum extent achievable, self-executing and
self-enforcing. All stipulated penalties not specifically
rejected by the dispute resolution process shall be paid on or
before the tenth (10th) Day following final resoluticon of the
dispute pursuant to Section XX of this Consent Order.

C. DHES may, in 1ts discretion, impose a lesser penalty
for minor wviolations. Any such decision to reduce stipulated
penalties otherwise due pursuant +to Section XIX.A. of this
Consent Order shall be solely at DHES's discretion and shall not
be stubject to disput=s resclution.

D. Stipulated penalties shall begin to accrue as of the
date of receipt by Respondent of written notice from the State
specifying the vioclation of the Consent Order requirement and

specifying the applicable penalty provisicn. The check for
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vment of the stigulated penalties shall be mailed within ten
{19) days of Respondent's receipt of a written demand for
pavment. Payment of stipulated penalties pursuant to this
Section XIX to DHES shall be by check, made payable to the order
of "State of Hontana, Department of Health and Environmental
Sciences" znd tendered to:

Centralized Services Division

Department of Hezalth and Environmental Sciences

Cogswell Building, Room CL23

Helena, MT 5962C
% copy of the transmitzal leti.er and copy of the check shall be
sent to the legal divisicon at the following address:
Thomas L. Eggerc, Esg.
Department. of Bealth and Environmental Sciences
Legal Divisiosn, Room C216
Cogswell Building
Helena, MT 59620

E. If Respendent fails or refuses to comply with the

requirements and schedules of this Consent Order, the State may

i pulrsue any other remedy or sanction which may be avallable to

the State becauvse ©f the Respondent's failure or refusal to
comply with any of the terms of this Consent Order, including an
action for statutory penalties or for injunctive relief to
enforce the terms of this Consent Order.

F. Delay caused by formal dispute resolution reguested by
Resoondent under Section XX 1n which DHES prevails shall not
constitute “a c¢ircumstance beyond the centrol of the Respondent"

for purposes of Dbeing excused from payment of stipulated

penalties under Section ¥VI (Force Majeure).

43

pailliy Butag




10

11!

12
13
14
15
18
17
18
19
29
21
22
23

24

-~ !

5. With respect to stipularved penalties, the State shall

have the burden of proving non-compliance, gxcept as speciiie

99

! in Secticn XIX.A.3., and the Respondent shall have the burden

{ ¢f proving the occurrence of a ForcetMajeure event.

K.

DISPUTE RESOLUTION

A. In the event of any dispute pertaining to any of the
requiremencts of this Consent Crder, including the Work Plan and
any Supplemental Work Plans, the BRarties shall initiate an
informal dispute resolution pericd not. to exceed ten (10) Days.
iDuring this time period, representatives of the State and the
Respondent shall meet informally to -wake a good faith attempt
te resolve the dispute. At the c&nclusion of the informal
dispute resolution process, DHES shall immediately notify the

Respondent orally of its decision. 2 The conclusion of +the

informal dispute resolution process shall be documented by DHES,
and a notice shall be sent to Respondent within three (3) days
of the documented conclusion. Any agreement between the Parties
resolwing a dispute shall be in writing and made a part of the
administrative record. It 1is understood that neither the
Director of the Department of Health 'and Environmental Sciences
nor the Administrator of the Environmentazl Sciences Division
iwill be present at these meetings.

B. 1In the event the dispute cannot be resolved through
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nformal process, the Respondent mav submit, on or before
the tenth {10th) Day after conclusion of the informal dispute
resolution process, 2 notice descriking the nature of the
dispute to the Administrator of the Enviroumental Sciences
Division. This notice shall include all arguments ancé

authority, bocth statutory and commen law, and other facts and

| cocnclusions upcn which the Respondent relies in support of its

position.

C. Anv dispute or aroument in support of a dispute not
surmitted te the Administrator of the Environmental Sciences
Division within this ten-Day pericd shall be waived.

D. Within ten (10) Days following receipt of the
aforementioned notice to the State, the Administrator of the
Environmentzl Sclences Division shall schedule and hold a
hearing addrescsing the subiect matter of the dispute. The
Aéministrator of the Environmental Sclences Division cr his duly
designated representative shall attempt to schedule the hearing
for a time which 1s convenient to the Parties. The
administrator shall notify in writing all Parties of the time
and place of the hearing. This hearing shall take place bhefore
the Administrator or his duly designated representative and
shall be transcribed or recorded. At this hearing, all Parties
may present their respective arguments and any evidence in
support of their position. The Administrator of the

Environmental Sciences Division or his duly designated
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reprasgntative shall  then zonsider all argquments and  a
evidence submitted and shall render a written Gecision upon the
dispute within seven (7) Days of the hearing.

E. In the event the Respondent does not agree with the
decision of the Administrator, it may appeal, in writing within
five {5) Days of its receipt of the decision, to the Director
of the Department of Health and Environmental Sciences. At this
time, the Respondenit can request and the Director may, at his

discretion, schedule a meeting with the Respondent nd

T

representatives of the State of Montana, at which time bo:th
Farties m:v make an oral presentation of their respective
positions. It is to be understood, however, that this meeting
is to be scheduled solely at the discration of the Director and
nothing in this Section entitles the Respondent %to such a
meeting as a matter of right. Only those arguments and pcsi-
tions originally ©presented at the hearing before the
Administrator will be considered at this appeal stage. he

Director shall render a written decision within seven (7) Days
on the appeal following receipt of the reguest from the
Respendent. in the event the Director decides to hold a
meeting as provided above, the period for rendering a written
decision may be extended for an additional seven (7) days;
however, no stipulated penalties shall accrue during <that
periocd. The decision of the Director is fimal and shall be

made part of the administrative record.
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F. 1In the event the Administrator cor his duly designated
representative fazils to render a wricten decision within the
time period stated in paragraph XX.D or the Dirsctor fails to

render a written decision within the time period stated in

h paragraph XX.E, stipulated penalties shall be tolled for each

day that such written decision is delayed.

G. Any stipulated penalties which arise out cf or are the
subject o©f the dispute resolution shall accrue during the
dispute resolution period, urless tolled hy paragraph XX.E or

X¥.F. In the event fthis process ends in favor of the
Respondent, no stipulated penalties shall be due for that
particular wviolation. 1In the event thils process ends in favor
of the State, all penalties shall be immediately due and owing
and shall be paid by Respcocndent in accord with the procedures
set forth in paragraph XIX.D, unless either the Administrator
or the Director £inds that the Respendent's vposition was
substantially justified. If it is found that the Respondent's
pesition was substantially justified or that the Respondent

zcted in good faith in advancing an event as a Force Majeure,

then the Administrateor or the Director, as appropriate, may
forgive part or all of the stipulated penalties incurred. Such
a @Gecision shall be solely at the discretion of the
Administrator or Director.

H. 1In iac event the disputs resolution process ends in

i favor of the State, the Respondent understands and agrees to
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reimcurse the State for 21l costs incurred by the State because

1of the utilization of this resoluticn process. These COSts

shall include but are nct limited to costs incurred by the State
through the wutilizanion of its own employses, attorneys,
laboratories or scientific studies.

I. The Respendent may not challenge provisions of this
Consent Order to which it has already agreed by resorting to
these dispute resclution procedures, except that a good faith
dispute as to interpretation of the Consent Order shall be
subiect to such procedures. Implementation of these dispute
resolution procedures shall nct previde the hasisz for any
schedule extension for any actlvities reguired in this Consent
Crder unless the Department of Health and Environmental Sciences
agrees in writing te a scheduled extension.

J. The Director of the Department of Health and
Environmental Sciences shall have authority to suspend these
dispute resolution procedures during any period in which an
immediate action is required to prevent an imminent and
substantial threat to public health, welfare or the environment.
Iin the event of such a suspension, any stipulated penalties
otherwise accruing shall be tolled until Respondent's receipt of

notification cf resumption of the dispute resclutien process.
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RETHBURSEMENT CF CZOSTS

A. The Respendent agrees to reimburse tie State within

1 forty-five (45) Dz2ys of receipt of an acccounting which iden-

tifies all costs 1incurred by the Department of Health and
Environmental Sciences and its ceontractor the Montana Bureau of
Mines and Geolocgy {hereafter DHES costs) prior to the effective
date of this Consent Order. Such past costs include costs
incurred in connection with the investigation of or response to
Releases or threatened Releases from the Facility. The
accounting will include ail costs incurred under, or 1in
connection with, the drafting, negotiation and execution of this
Cansent Order. The Respondent agrees to pay all DHES costs,
excluding those provided by U.S. EPA pursuant to cooperative
agreements covering the Montana Pole NPL Site. Past DHES costs
shall not exceed twenty-three thousand deollars ($23,000).
Payment of this amount by Respondent shall constitute a full and
final settlement by Respondent and the State of State response
costs at the Montana Pole site arising under CECRA and CERCLA
prior to the effective date of this Consent Order.

B. On or after the beginning of each calendar quarter
{i.e., January 1, April 1, July 1 and October 1) beginning con
the effective date of this Consent Crder, the State ghall submit

an acceounting, including all applicable documentation, to the

|Respondent covering all remedial action costs incurred by the
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REITHMBURSEMENT CF CCSTS

2. The Responéent agrees %o reimburse tlie State within
forty-five {45) Days of receipt of an accounting which iden-
tiflies &all costs incurred by the Department of Health and
Envircnmental Sciences and its contractor the bdontana Bureau of
Mines and Geology {(hereafter DHES costs) pricr to the effective
date of this Consent OQrder. Such past costs include costs
incurred in cennectiosn with the investigation of or response to
Releases or threatened Releases from the Facllity. The
accounting will include all costs incurred under, o in
connecticn with, the drafting, negotiation and execution of this
Consent OQrder. The Respondent agrees te pay all DHES costs,
excluding those provided by U.S. EPA pursuant to cooperative
agreements covering the Montana Pole NPL Site. Past DHES costs
shall not exceed twenty-three thousand deollars (%23,000).
Payment of this amount by Respondent shall constitute a full and
final settlement by Respondent and the State cof State responce
costs at the Montana Pole site arising under CECRA and CERCLA
prior to the effective date of this Consent Order.

B. ©On or after the beginning of each calendar quarter
(i.e., January 1, Apri}l 1, July 1 and Cctober 1) beginning cn

the effective date of this Consent Order, the State shall submit

lan acecounting, inclueing all applicable documentation, to the

Respondent covering all remedial action costs incurred by the
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State in connection with, or arising ocut of, its response to
Releases or threzatened Releases from the Facility. However, the
State agrees not to seek, solely on the:basis of this Consent
Order, cost reccovery for any action defined as a remedial action
by CERCLA Sectiocn 101{24), 42 U.S.C. § 9601(24). The Respondent
dgrees to and snhall reimburse the State for all activities and
oversight undertaken by the State or itsiContractors which are
consistent with the scope of the State's role and
responsibllities under this Consent OQfder. The States's
accounting shall itemize State costs which:ihave not been covered
by funding provided by the EPA through a Tooperative agreement,
and shall include, at a minimum, the following information: the
names and titles of State employees and retained legal counsel,
datefs), time and other direct charges; Sindirect charges; and
State Contractor vouchers and/cr invoices=for Work performed for
State activities and oversight related’ to implementation of
this Consent Order, except for any privileged information
contained in such vouchers or invoices.

C. Within thirty (30) Days of receipt of dccumentatien
from the State, the Respondent shall, subject to its right tc
invoke the provisions in Paragraph E of this Section XAT,
reimburse the State for all such costs which have not been
coverad by funding provided by the EPA -through a cooperative
agreement.

D. Payment to the State for its costs described in

i
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| paragraphs A and B shall be by check apd shall inciude

)

nctation that the amount is a contribuction to the Environmental
Quality Protection Fund. The check shall be made pavable to
"State of Montana, Department of Health and Environmental
Sciences" and shall be tendered to: Centralized Services
Division, Montana Department of Health and Envirommental

Sciences, Cogswell Building, Room C123, Helena, Montana 59620.

! The contributions should be identified as being for the Montana

Pole site. Copies of all payments to the State shall be
provided at the time of such pavment to: Thomas L. Eggert,
Esg., Montana Department of Health and Environmental Sciences,
Legal Division, Recom (€216, Cogswell Building, Helena, Montana
33629.

E. If the Respondent concludes that the State has made an
accounting error, has not included the documentation described
in paragraph B. above, or has included remedial action costs
that are ne: recoverable under this Coasent Order, it may
contest payment by notifying the State of these conclusions,
together with the facts and arguments upocn which Respondent
relies to support its conclusions, in writing within thirty {(30)
Days of receipt of the accounting. Any objection to the State's
remedial action costs or supporting arguments not made within
that time 1s waived. Following rece.ipt of the Respondent's
objections and supporting argumints, the State and the

Respondent shall then have thirty {30) Davs to resolve their
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erences. If agreement cannot be reached within the 2§-Day
period, the State reserves all rights it has to bring an action
against Respondent under applicable federa: or state law, to
recoup all recoverable costs as set forth in the accounting,
together with allowable interest and damages and penalties, not
reimbursed by the Respondent. Respondent reserves its right to
contes* all such claims.

F. If the Respondent <contests payment of any of the
State’'s remedial actien costs included within an accounting
submitted pursuant to paragraph B of this Section X¥I ané such
costs are subsequently found to be due and owing the State, the
Respondent may be liable to the State for damages in an amount
of two (2) times the amount of the remedial action costs in
dispute, plus two {2) times the costs incurred in bringing such
suit, including attorneys' and expert witness fees and exXpenses.

G. The State reserves all rights it has to recover any
future costs incurred by the State in ccnnection with investiga-
tion, remedial or response activities at the Facility pursuant
to applicable federal and state law (including state common
law).

H. Upon payment of all past costs due the State as

descrikbed in paragraph A. of this Section, the State releases
B

Respondent from any further liability for costs incurred at the

Facility prior to the effsctive date of this Consent Order.

This paragraph shall in no way affect Respondent's liability for

52
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CoSts incurred subsequent to the effective date of this Consent
Order, except for costs paif by the Respondent pursuant te this
Section.

I. For purposes of paragrapns A through E, inclusive, of
this CSection XXI, the term " remedial action cost" shall
include:

1. all costs of all activities included within the
definitions of the terms "removal,"™ “"remedial action," and
"response™ 1in CERCLA Sections 101(23), (24y and (25),
respectively, 42 U.S.C. §§ 9601(23), (24) and (29)}; which
are consistent with the NCP; and

2. all costs that fall within the definition of
remec¢ial action costs as defined in MCA § 75-10-701(15)

which are consistent with the NCP.

XIT.

NATURAL RESOURCE DAMAGE ASSESSMENT

The Parties agree tha£ it is cost efficient and desirable
to perform a natural resource damage assessment on the Facility
prior to issuance of the record of decision. The Parties alsce
agree that to the extent determined by the State, the Respondent
should be allowed to participate in the natural resource damage
assessment. Within sixty (60) days of the effective dates of
this Consent Order, the State agreec to provide the Respondent

the cpportunity to participate in a scoping meeting to discuss
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the proposec study, and the Stcate will subseqguen:zly offer the
Respond=snt  the opportunity to conduct environmental data
sampling that will ke used in assessing the envirommental injury
to natural resources at the Facility.

The Respondent agrees to provide the State $£1006,000 (one
hundred thousand dellars) within thirty (30) days of the
affective date of this Consent Order to perform a natural

resource damage assessment at the Facility. any money not

iexpended by the State for th- natural resource damage assessment

shall be returred tc the Respondent. The Stawsw: shall include
documencation, as described in paradgraph ¥XI.B., regarding the
expenditure ©of the funds provided for natural resocurce damage
assessment in the gquarterly accounting reguired by paragraph
XXI.B. Validated environmental sampling data and natural
rescurce damage assessment reports generated by the State or its
contractor({s} for which the State seeks to recover costs under
this Consent Order will be shared with the Respondent when
available and no later than ten (10) Days in advance of the next
quarterly meeting between the State and Responcent te be held
nursuant to Section ¥.J. However, nothing in this Section shall
reguire the State to maks documents avallable to the Respondent
which are otherwise privileged under State law and regulation.
The amount provided under this SEaction shall not represent a cap

on expenditures for natural rescurce damage assessment

(r

activities, but rather represents only the amount the Respondent

L
n



i0

11

12

16

17 ¢

i8
18
20

21

is agreeing to provide pursuant to this Ceonsent O

el
rac

Notwithstanding Secticon XX¥X¥I, the State reserves all of its
rights to seek additional agreements from Respondent, or to
recover funds expended on natural resource damage assessment

activities that exceed the amount identified above provided

pursuant to this Consent Order.

The Respondent agrees not ©o use the terms of this Consent
Order, or the fact that money was provided for natural rescurce
damage assessment activities pursuant to this Consent Order, as
a defense to reimbursement of such costs. The Respondent's
payment of funds for a natural rescurce damage assessment
pursuant to the terms of this Consent COrder is not an admission
of liability for any such damages. The Respondent reserves its
rights to deny 1liability for natural resource damages and to
contest the activities and conclusions of the State in
connection with the natural resource damage assessment as well
as any additional assessment costs incurred by the State which
exceed the amount ldentified above. This Section of this
Consent Order shall not be admissible into evidence or otherwise
used by the State in any proceeding other than a proceeding %o

enforce the terms ©of this Section.

XLIIT.

RESERVATION OF RIGHTS

A. The State retains the right to conduct other investiga-

w
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xdditional enforcement actions it may deem necessary for any
purpcse, including the prevention or akatement of an imminent
and substantial danger to health, welfare or the environment
arising from site conditions. The State further retains all
rights against Parties not privy to this Consent Order which may
arise out of the facts on which this Consent Order is based.
Notwithstanding compliance with the terms of this Consent Order,
the Respondent is not released from liability for any actions
for which the Respondent is otherwise liakle under law.

B. The State reserves the right to take appropriate
enforcement action, 1including the right to seek injunctive
relief, monetary penalties, and all other appropriate relief
available, pursuart to all applicable federal or state statutory
and common law, for any violation, failure, or refusal to comply
with this Consernt Order. In addition, if the Respondent fails
to remedy noncompliance with this Consent Order in a timely
manner, the State may, after notification to the Respondent,
initiate 5State- or EPA-funded response actions and may

subsequently pursue cost recovery against Respondent, including

lactions for punitive damages.

C. Necthing hereln shall be consirued to release the

iRespondent Ifrom any liability foxr fzil-xe of the Respondent to

F =

iperfcrm the required activities in accordance with the regquire-
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ments oL this Consent Order, the Work Plan and Supplemental Work
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Plans. Except for claims covered by paragraph {H{I.H. cof this
Consent Order, the Parties further expressly recoynize that this
Consent Order and the successful completiocn of activities
required by this Consent Order and plans established thereunder
do not represent satisfaction, waiver, release of, or covenant
not to sue with regard teo any claim of the State of Montana
against the Respondent relating to the Facility {including
claims to reqguire the Respondent to undertake further response
actions and claims to seek reimbursement of response costs
incurred subseguent to the effective date of this Consent
Order}.

D. Except as provided in Section XXIII.E., Respondent
retains all rights to claim contribution as permitted by CECRA
and CERCLA against any person, including the Unitedé States as
the owner or operator of a facility releasing Hazardous or
Deleterious Sulstances into the envircnment. Nothing in this
Consent Order is intended to create any private causes of action
in favor of any Persons not a Respondent.

E. Based upon the assertions in Section III.I, Respondent
agrees to waive contribution claims against the State which may
arise out of or relate to its operation of the ground water
system at the Facility described in paragraph III.I, provided

that the EStatve does not alter or medify the existing system

lwithout the concurrence of the Respondent.
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F. Respondent denies any and all lagz)l or eguitanle
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liapbility under any federal or state statute, regulation,
ordinance or commen law for any response Costs, camades oOr other
iability caused by cr arising out of conditions at or arising
from the Facillity excspt as agreed to in Section VI. Except as
provided in paragraph VI.C, XIX.A, XX.I, and this paragrarph,
Respondent specifically denies all Findings of Fact, Conclusions
of Law and Determinatiocns or any other allegations contained in
this Consent COrder and attachments therets and such findings,
conclusions of law and determinations shall not be used in any
other proceeding by the State, other than proceedings to enforce
this Consent Order or for any purpese in thig proceeding except
to establish jurisdiction. This Consent Order shall net create
in any third party any rights which would not otherwise exist;
nor shall this 9rder be relied upon by third parties to assert
a cause of action or claim against Respondent. MNothing in this
Consent Order chall preclude, however, the Respondent from using
this Consent Order, or the fact of its entry, against any person
for contribution or for recovery of costs expended in complying
with this Consent Order, except as specifically waived in this
Cornsent Order.
G. Ho payment made by Respendent to pay for and implement
the Work or any other activitles required under this Consent
Order, other than payment of stipulated penalties, shall be

deemed to te a fine, penalty, 9r monetary sanction.
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IV,

PUBLI{ CCMMENT AND COMMUNITY RELATICHS

A. Within teir {10) days of the date of signature of this
Consent Order by the Respondent, the State shall announce the
avalilability of this Consent Order to the public for review and
comment. The State shall accept comments from the public for a
minimum of thirty {30) Days after such announcement. At the end
of the comment period, the State shall review all such comments
and shall either:

1. determine that this Consent Order should be made
effective in 1its present form, in which case the Respon-
dent shall be so neotified in writing:; or

2. determine that medification of this Consent Order
is necessary, 1n which case the Respondent will be informed
in writing as to the nature cof all changes deemed necessary
by the State. If the Respondent agrees to the
modifications, the Consent Order shall be so modified. 1In
the event that the Respondent does not agree to modifica-
tions required by the State as a result of public comment,
the dispute as to the modification shall be submitted to
the Chief o©f the Solid and Hazardcus Waste Buresau for
attempted resolution. No modification to this Consent
Order shall be made except by agreement of the Parties. 1In
the event that the Respondent does not agree to

modificaticns reguired by the State as a result of public
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romment. this Consent Qrder shall de null and void.

B. The Respondent shell cocoperate with the State in
providing FS information to the public. Upcn the reasonable
request cof the Stats, the Respondent shall participate in the
preparation of all appropriate information disseminated to the
public and in public meetings which may- be held or sponsored by
the State to explain activities at the Montana Pole Site or

concerning the FS process at the site.

KV,

INDEMNIFICATION

A. The Respondent agrees to indewnifv andéd save and hold
harmless the States <f Mentana, its ags3ncies, departments and
emplovees acting in their capacitv ©as regulatory agencies
overseeing actions required by this ConEent Order frcm any and
all clalins or causes of action arising “from, or on account of,
acts or omissions of the Respondent, its:agents, or assigns, in
carrying out the activities performed pursuant :to this Consent
Order.

B. For purposes of this Section enly, the phrase "claims
or causes ©of acticn" shall ke deemed to include, but not be
limited to all claims of officers, agents, and employees of the

State for personal injury or property damage.
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No Partv shall be held as a Party to any contract entered
into by another Party or its employees, agents, or Contractors

in carrying out activities pursuant te this Consent Order. In

additioni, no Party shall be liable for any injuries or damages

to Persons or property resulting from acts or omissions of

another Party or 1ts employees, agents or contractors 1in

carryving out the activities oursuant to this Consent Order.

KXVIT.

MOTICE OF RIGHT TO CLATH
CONFIDENTIALITY OF BUSINESS INFORMATION

The Respondent may, if it desires, assert a Dbusiness
confidentiality privilege covering part or all of the informa-
tion requested by this Consent Order. 1In order to assert the
privilege, Respondent may cither obtain a declaratory Jjudgment
from a court of competent jurisdiction or label the information
as confidential pursuant to Section 16.44.1008 of the aAd-
ministrative Rules ot Montana. A label of confidentiality is
subject to acceptance by the State. if no such designation or
judgment accompanies the information when it is received by the
State, the State may make it available to the public without
further notice to the Respondent. This provision shall not

limit any other claims of privilege by Respondent with respect
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LDMINTISTRATIVE RECORD

A. The State shall maintain the administrative record for
the Facility, including documents generated as a result of this
Consert Order, anéd the Respondent agrees to cooperate with the
State in the preparation of the administrative record. The
acministrative record@ shall include, but not be limited to, all
documents and data submitted by the Respondent pursuant tc this
Consent Order, all correspondence between tae State znd the
Respondent relating toe implementation of this Consent Order, and
all documents described in EPA's administrative Record Cuidance
(Attachment 3}. The administrative reccrd shall also include,
but not be limited to, all correspondence between EPA and the
State as provided under CERCLA, the NCP, and applicable EPA
guidance.

B. Notwithstanding the preceding sentence, EPA and the
State reserve the right to protect from disclosure to the
Respondent and the public any documents and communications
protected from discleosure under applicable federal and state
law. A list of confidential documents included in the ad-

ministrative record shall be maintained in the administrative

frecord avallable to the public.
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SUBGEQUENT MOLTETIATICON AND EFFECTIVE DATE

This Consent Grder may be amended by the mrtioal agreemsnt

1of the State in cornsultation with EPA and the Respondent.

Such amendments shall be in writing and shall be effective as of
the date the amendment is signed by the State.

In the ovent the State determines that this Consent Order
sheuld be made effective in its present form following public
~omment, the effective date shall be the date on which Respon-
dent recelves written notice pursuant to Section XXIV. In the
event that this Caonsent Order is modified by agreement of the
State and the Respondent following public comment, the
ceffective date of such modified Consent Order shall be the

datc on which it 1s signed by the State.

£EX.

ZONTRIBUTTON PROTECTION

Pursuant to Section 113{£)(2) of CERCLA, 42 U.S.C.

1589613{£)Y(2) and MCA 75-10-719(1), Respondent shall not he

liable to other persons or entities for ceontribution claims
regarding the Work required by or casts cavered by this
Consent Order.

XXX,

COVINANT NOT TO SUE

So long as Respondent 1s performing the work required oy
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t“his Consent Order and is in compliance with this Consant Order
the State covenants not 4o sue, lssue any order, or take other
administrative or Judicial action against, or assert any clal
against Respondent with respect to the Work. However, nothing
in this Section, or in this Consent Order, shall 1iimit the
State's ability to respond to an 1mminent and substantial
endangerment to public health, welfare, safety, or the

environment.

XXHIT.

TERMINATION AND SATISFACTION

This Consent Order shall terminate when the Respondent
certifies that all activities reguired under this Consent Order
have been performed (the "Certification"), and the State, 1in
consultation with EPA, has accepted the Certification. The
State shall accept or reject the Certification by the Respondent
within six (6} months of submittal of the Certification of the
Respondent. Sectiens VI(C) and (D}, XVII, XVIII, XXI, XXIII,
v, ¥XIX, XX¥, ¥¥I, and this Section shall survive termina-
tion of this Consent Order. If the State accepts the
Certification, Resrondent shall not be liable for any additional
investigation of the Facility except, if, subsequent to the
Certification:

1. conditions at the Facility, previcusly unknown to DHES,

are discovered; or

paw;il Buiag
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5 lrepresented by him or hexr to the Consent Crder.

i

2. new inizrmation is recelved by DHES
part, and DHEES, based upon these previcusly unknown
conditions or this new information determines that the
rRemedial Investigation/Feasibility Study is not adegquate to
choose a remedy which is protective of public health,
welfare or safety, or the environment. In the event such
a determination is made by DHES, a written oplnion shall be
prepared by DHES which sets forth all factual information,
analytical data and previcusly unknown conditions upon
which DHES may rely in detarmining that the RI/FS is not
adeguate. The written opinion shall be made part of the
administrative record. This Secticn X¥¥II shall in no way
affect the right of the State to respend to an imminent and
substantial endangerment to public health, welfare, safety
or the envircnment by either ordering Respondent to
undertake a removal action, or undertaking a removal action
itself and seeking the recovery of costs expended from the

Respondent.

XXIIT.

AUTHORITY OF SIGNATORIES

Fach of the signatories of this Consent Order states that

he or she 1s fully authorized to enter into the terms and

conditions of this Consent Order and to bind legally the Party
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IT IS SC AGREED: ARCO CUAL COMPRANY
, - ra
b —23 ~Fo AL A A
Darte ARCO CCAL COMPANY
On rtenalf of the Atlantic
Richfield Company
STATE OF Crcp2ppa )
) ss.
COUNTY OF Ng..cn )
Before me appeared ﬁ%c,,ﬁco I s ar , on
benalf of ARCO, this 1 e Day of
Lo, , 1997 who states and acknowladges that
ne 1s an authorized oificer of the company and has authority to

sign the foregoing Administrative Order and Consent on behalf of

IT IS SO ORDERLD:

Aped 25,1990

ARCO, and does so of his own free will.
WITNESS my hand and officlal seal.
. 44,,-
a J7 /A4&4
| Notar ublic 4
f{MNorarial Seal} esidingat: £ it O
L, Mj CORMMiSSion eXPLlYes: 2 - /-9 4

STATE OF MONTANA
DEPARTMENT OF HEALTH AND
ENVIRONMENTAIL SCIENCES

Aty TP

Dare of Issuance

DONALD E. PIZZINY, q%keCtor
Montana Department of Health and
Envircnmental Sciences






