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Department of Environmental Quality - Enforcement Program
Penalty Calculation Worksheet

Responsible Party Name:

Duane Murray (Murray) at Lot 5 of the South Hills
Subdivision
2568
Sanitation in Subdivisions Act (SSA)

FID:
Statute:
Maximum Penalty Authority:
Date:
Name of Employee Calculating Penalty:

6/3/2020
Margarite Juarez Thomas

$250.00

Penalty Calculation #1
Description of Violation:
Murray violated Section 76-4-130, MCA, by deviating from the certificate of subdivision approval (COSA)
approved under ES# 36-93-Ll-78 for Lot 5 without DEQ review and approval. Specifically, the South Hill
Subdivision COSA dated December 17, 1993, and issued under approval number ES# 36-93-Ll-78, states Lot
5 may be used for a commercial development served by an individual onsite water system and individual
onsite sewage treatment system. Commercial development on Lot 5 is currently served by an unapproved
multiple family water system and an unapproved multiple family sewage system. There are also unapproved
permanent multiple spaces for RVs on Lot 5. The Department has not approved these deviations from the
COSA.
I. BASE PENALTY
Nature
Explanation:
A COSA is required for subdivisions in order to protect human health and the environment. An unapproved
deviation of a COSA has the potential to harm human health and the environment.
Potential to Harm Human Health or the Environment
Potential to Impact Administration

x

Gravity and Extent
Gravity Explanation:
According to ARM 17.4.303(5)(a), construction or operation without approval from DEQ is a violation with
major gravity because of the potential to harm human health and the environment. An unapproved deviation
from the COSA could potentially harm human health and the environment since the deviations were made
without regard for, or under the review of, Montana's subdivision review standards. Therefore, this violation
has a major gravity.
Extent Explanation:
According to ARM 17.4.302(3), the extent of a violation means the violator's degree of deviation from the
applicable statute, rule or permit. Subdivision review under the SSA considers the water and wastewater
systems designed for proposed subdivisions. The use of an individual well as a multi-user well and the use of
a multi-user onsite sewage system and the use of an RV park with permanent multiple spaces without review
and approval by DEQ is a major deviation from the COSA.

Extent
Major
Moderate
Minor

Major
0.85
0.70
0.55

Harm to Human Health or the Environment
Gravity
Moderate
Minor
0.70
0.55
0.55
0.40
0.40
0.25
Gravity and Extent Factor:

Major

Gravity
Moderate

0.85

Impact to Administration
Minor
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0.50
0.40
0.30
Gravity Factor:
BASE PENALTY (Maximum Penalty Authority x Gravity and Extent Factor):

$212.50

II. ADJUSTED BASE PENALTY
A. Circumstances (up to 30% added to Base Penalty)
Explanation:
Murray exhibited moderate culpability by deviating from the COSA. As the owner of Lot 5, Murray should be
aware of the requirements of the COSA. Additionally, DEQ notified Murray in writing of the violation and
Murray still failed to comply. The county sanitarian notified Murray of the violation as well. Murray is in control
of the circumstances that caused the violation. The Department is adding 20% to the base penalty.
Circumstances Percent:
Circumstances Adjustment (Base Penalty x Circumstances Percent)

0.20
$42.50

B. Good Faith and Cooperation (up to 10% subtracted from Base Penalty)
Explanation:
Murray did not promptly report the violation to DEQ or voluntarily disclose facts related to the violation.
However, Murray did hire an engineer and make submittals to DEQ. DEQ will reduce the Base Penalty by 5%
for Good Faith and Cooperation.
Good Faith & Coop. Percent:
Good Faith & Coop Adjustment (Base Penalty x G F & Coop. Percent)

0.05
$10.63

C. Amounts Voluntarily Expended (AVE) (up to 10% subtracted from Base Penalty)
Explanation:
DEQ is not aware of any amounts voluntarily expended by Murray above and beyond what is required to
correct the violation and/or its impact; therefore, no reduction is being allowed.
AVE Percent:
Amounts Voluntarily Expended Adjustment (Base Penalty x AVE Percent)
ADJUSTED BASE PENALTY SUMMARY

Base Penalty
Circumstances
Good Faith & Cooperation
Amt. Voluntarily Expended
ADJUSTED BASE PENALTY

0.00
$0.00
$212.50
$42.50
-$10.63
$0.00
$244.38

III. DAYS OF VIOLATION
Explanation:
DEQ issued a violation letter to Murray on October 21, 2016. Murray remains in violation through June 3,
2020, the date of this penalty calculation. DEQ has chosen to collapse the total number of days of violation in
the last two years into one day of violation per month. DEQ is calculating a penalty based on 24 days of
violation.
Number of Days:
ADJUSTED BASE PENALTY x NUMBER OF DAYS:

24
$5,865.00

IV. OTHER MATTERS AS JUSTICE MAY REQUIRE
Explanation:
Not applicable.
OTHER MATTERS AS JUSTICE MAY REQUIRE TOTAL:

$0.00

V. ECONOMIC BENEFIT
Explanation:
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Plans and specifications for review of a COSA must be submitted to DEQ. Murray did submit plans and
specifications and paid the cost of review fees. Murray paid a professional engineer to make six submittals to
DEQ. Murray delayed the cost of retaining the services of a professional engineer to complete the subdivision
review. Because more than one year has lapsed since the application was reviewed by the Department,
Murray may be required to re-pay the review fees. To calculate the economic benefit for retaining an engineer
to design and submit adequate plans and specifications and necessary as-built drawings and certification, DEQ
estimated 100 hours at $100 per hour for a qualified professional engineer. This calculation does not include
any construction costs. The economic benefit would be due to interest earnings on the delayed costs.
Calculating the economic benefit considers the costs delayed by Murray during the two years prior to the date
of this penalty calculation, June 3, 2020.
Using the following formula, the DEQ calculated an economic benefit of $524.00
Benefit = [Time of Delay (years) * (Delayed Cost x Interest Gain)]
Time of Delay= 24 months of delay/ 12 months in a year = 2 years
Cost = $(100*100) =10000
Interest Rate =1.28% (Source: US Treasury 52 week bank discount rate)
Calculation: 2 * (10000*0.0017) = 256 (rounded to the nearest dollar)

Economic
Delayed

Murray gained an economic benefit of $256 as a result of the violation.
ECONOMIC BENEFIT REALIZED:

$256.00
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Department of Environmental Quality - Enforcement Program
Penalty Calculation Summary
Responsible Party Name:
FID:
Statute:
Maximum Penalty Authority:
Date:

Duane Murray (Murray) at Lot 5 of the South Hills Subdivision
2568
Sanitation in Subdivisions Act (SSA)

Signature of Employee Calculating Penalty:

Margarite Juarez Thomas

$250.00

6/3/2020

Penalty #1
I. Base Penalty (Maximum Penalty Authority x Matrix Factor)
Maximum Penalty Authority:
$250.00
Percent Harm - Gravity and Extent:
0.85
Percent Impact - Gravity:
0.00
Base Penalty:
$212.50
II. Adjusted Base Penalty
Base Penalty:
Circumstances:
Good Faith and Cooperation:
Amount Voluntarily Expended:
Adjusted Base Penalty:

$212.50
$42.50
-$10.63
$0.00
$244.38

III. Days of Violation or
Number of Occurrences
Total Adjusted Penalty:

24
$5,865.00

IV. Other Matters as Justice
May Require
V. Economic Benefit
VI. History*

Subtotal(s)

$5,865.00

$0.00
$256.00

$256.00

$6,000.00

$0.00
$6,000.00
Total calculated penalty:

$6,000.00

*Murray does not have a prior history of violations of the Sanitation in
Subdivisions Act (SSA) documented in either an administrative order, judicial
order, or judgment within the last three years.
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