BEFORE THE BOARD OF ENVIRONMENTAL REVIEW
OF THE STATE OF MONTANA
IN THE MATTER OF:
THE NOTICE OF APPEAL AND
REQUEST FOR HEARING BY SIGNAL
PEAK, LLC REGARDING NOVEMBER 13,
2019 NOTICE OF VIOLATION AND
ADMINSTRATIVE COMPLIANCE AND
PENALTY ORDER

CASE NO. BER 2019-22 SM

ORDER
On July 23, 2020, Signal Peak Energy, LLC (SPE) filed a “Joint
Stipulation of Dismissal and Order” pursuant to Mont. R. Civ. Pro. 41. The
parties have stipulated to dismiss this appeal.
Therefore, IT IS ORDERED that this appeal is dismissed with prejudice.
DATED this 29th day of July, 2020.
/s/ Sarah Clerget
SARAH CLERGET
Hearing Examiner
Agency Legal Services Bureau
1712 Ninth Avenue
P.O. Box 201440
Helena, MT 59620-1440
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CERTIFICATE OF SERVICE
I hereby certify that I caused a true and accurate copy of the foregoing to be
mailed to:
Deb Sutliff
Secretary, Board of Environmental Review
Department of Environmental Quality
1520 East Sixth Avenue
P.O. Box 200901
Helena, MT 59620-0901
dsutliff@mt.gov
Mark Lucas
Sarah Christopherson
Legal Counsel
Department of Environmental Quality
P.O. Box 200901
Helena, MT 59620-0901
mark.lucas@mt.gov
Sarah.Christopherson@mt.gov
Victoria A. Marquis
Matthew H. Dolphay
Holland & Hart LLP
401 North 31st Street, Ste. 1500
P.O. Box 639
Billings, MT 59103-0639
vamarquis@hollandhart.com
mhdolphay@hollandhart.com
aforney@hollandhart.com
John C. Martin
Holland & Hart LLP
P.O. Box 68
Jackson, WY 83001
jcmartin@hollandhart.com
DATED:

7/29/20

/s/ Aleisha Solem
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW
OF THE STATE OF MONTANA
IN THE MATTER OF:
APPEAL AMENDMENT APPLICATION
AM3, SIGNAL PEAK ENERGY LLC’S
BULL MOUNTAIN MINE NO. 1, PERMIT
NO. C1993017

CASE NO. BER 2016-07 SM

ORDER ON MOTIONS IN LIMINE
Three Motions in Limine are fully briefed and ripe for decision, one from
each party. The Department of Environmental Quality (DEQ or the Department)
requests “an Order Restricting and limiting Petitioner the Montana Environmental
Information Center (‘MEIC’) from offering into evidence MEIC Exh-17, App.
314-6 (‘2013 Groundwater Model’).” DEQ Mtn. at 1-2. Signal Peak Energy (SPE)
moves to:
(1) preclude [MEIC] from eliciting expert testimony at hearing on topics
upon which their sole expert witness, Mark Hutson, stated under oath he is
not qualified to opine, and
(2) admit testimony and evidence at the hearing concerning data and analysis
performed to evaluate subsidence impacts occurring after [DEQ’s] July 2016
decision to approve the AM3 Amendment.
SPE Mtn. at 1-2. Finally, MEIC “moves in limine to exclude SPE Exhibits 19, 20,
22, 31, 32, 33, 34, 35, 37, 38, 39, 40, 41 and 42, and to limit Signal Peak’s witness
testimony to the testimony it timely disclosed and produced in response to MEIC’s
discovery requests.” MEIC Mtn at 1-2. All parties have filed appropriate Response
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and Reply briefs to the respective Motions. 1 For the reasons set forth below,
DEQ’s Motion is denied, SPE’s Motion is denied for everything except Exhibits 21
and 36 and the legal conclusions of Dr. Huston, and MEIC’s Motion is granted.
I.

DEQ’s Motion: Exhibit 17

DEQ moves to exclude MEIC’s Exhibit 17, the 2013 Groundwater Model
Report, based on Mont. R. Ev. 401 and 403. DEQ Mot. at 1, 4-5. DEQ argues that
the 2013 Groundwater Model Report was part of the permitting record for the
previous, pre-remand permit, which was the subject of In re Bull Mountain Mine
Part I, No. BER 2013-07 SM,2 but is not part of the permitting record for the postremand permit at issue in this case. DEQ Mot. at 2. For support, DEQ cites to In re
Western Energy Co., Rosebud Strip Mine, Amendment AM4 BER 2016-03 SM,
“Order on Motions in Limine,” March 15, 2018, at p. 4-5 (citing In re Bull
Mountain Mine Part I at ¶70).3 That Order held that a “party may not make
arguments or present evidence” that it cannot “tie back to the administrative record
before DEQ at the time of the permitting decision.” DEQ Mot. at 2.

1 Due to the Coronavirus pandemic, and the resulting rescheduling of trial, these Motions have been fully briefed
without decision since March 12, 2020.
2 Note that case No. BER 2013-07 SM is referred to herein (to match the citations in the parties’ Motions) as In re
Bull Mountain Mine Part I. However, in the Order on Motions in Limine in this case, it was referred to as Signal
Peak, (with the same Case No.). Pinpoint citations herein are to the “Findings of Fact, Conclusions of Law, and
Order,” (FOFCOL) January 14, 2016. The “Consent Decree and Order,” referenced in the FOFCOL and discussed
infra, was attached to that FOFCOL as Exhibit A.
3 See also “Board Oder,” June 6, 2019, ¶¶ 14-17. The Order on Motions in Limine and those paragraphs of the
Board Order in Western Energy are collectively referred to herein as “Western Energy MIL Orders.” See also supra,
Sec. III, for the full relevant quotations from these Orders.
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DEQ also cites to the Consent Decree in In re Bull Mountain Mine Part I.
DEQ Mot. at 2-3. The Consent Decree states that “Any DEQ decision on the
revised CHIA and permit amendment will be subject to a new challenge and
review under MSUMRA and normal Montana Administrative Procedures Act
(MAPA) process.” In re Bull Mountain Mine Part I at ¶5. The Consent Decree
further states that:
The Parties agree that no provision of this Consent Decree and Order, and
the Final Order of the Board in this matter, or any other order of the Board
addressing the merits of this matter, shall constitute or be construed as
grounds for precluding or barring a person or Party from raising any issue or
offering any evidence in any administrative review proceeding before the
Board or before any reviewing court in any other matter, including any
review of DEQ's determination on Amendment No. 3 on remand.
Id. at ¶8. DEQ argues that this language in the Consent Decree means that the
present case is a new challenge, based on the new permit created during the
remand process, and the case should therefore be confined to the four corners of
the new, post-remand Written Findings and Cumulative Hydrologic Impact
Assessment (CHIA). DEQ Mot. at 5. DEQ updated the 2013 Groundwater Model
Report in January of 2016 (appearing at DEQ Ex. 10) during the remand review.
DEQ Mot. at 4. DEQ argues that only the new January 2016 Groundwater Model
Report is contained in the permitting record for the present case (which is based on
the post-remand permit) and therefore the previous 2013 Groundwater Model
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Report should be excluded as irrelevant, confusing, and prejudicial, pursuant to
Mont. R. Evid. 401 and 403.
MEIC responds that the 2013 Groundwater Model, particularly Attachment
3M (MEIC Ex. 17 at 85), is a memorandum prepared by SPE’s expert Dr. Nicklin.
MEIC Resp. to DEQ at 2. MEIC argues that in that memorandum, Dr. Nicklin
expresses doubts about the quality and quantity of replacement water from the
deep underburden aquafer. Id. at 2-3; see also MEIC Ex. 17 at 85. MEIC also
argues that Dr. Nicklin proposed a computerized groundwater model that was
never done. MEIC Resp. to DEQ at 4. In essence, MEIC posits that it is impossible
to judge the sufficiency of the present, post-remand permit, without assessing the
extent to which it did or did not address the questions and concerns raised
regarding the first permit and the first 2013 Groundwater Model Report—if the
problems with the first permit were not solved by the second permit during
remand, then the permit at issue here is deficient. MEIC Resp. to DEQ at 4.
Further, MEIC notes that, unlike the evidence excluded in the Western Energy
MIL Orders, the 2013 Groundwater model is not post-decisional but pre-decisional
and, because of the nature of a remand, must necessarily have been included in and
considered during the permitting process for the present permit, which was the
product of that remand. MEIC Resp. to DEQ at 5-6.
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MEIC’s arguments regarding the potential relevance of the 2013
Groundwater Model are persuasive. It is possible that, for example, during a crossexamination of Dr. Nicklin the 2013 Groundwater Model would be relevant to
assessing his credibility regarding whether and to what extent replacement water
may be available. See “Order on Cross Motions for Summary Judgement,”
November 13, 2019, at 22-23. Further, DEQ’s citation to the Western Energy MIL
Orders is misplaced, as the 2013 groundwater is certainly pre-decisional and not
post-decisional. It also is common sense that, although the present, post-remand
permit is entitled to its own consideration in this new challenge (per the Consent
Decree), the purpose of the remand was to ensure that the deficiencies with the preremand permit were adequately considered and addressed during the remand
process. It is impossible to say that the prior permit was not considered at all as
part of the permitting process for the present permit. DEQ did not start from
scratch here. The Groundwater Model may therefore also be relevant to MEIC’s
argument that DEQ has violated the law with the present permit, by failing to cure
the same deficiencies that existed in the first permit. Presumably, DEQ and SPE
will present contrasting evidence that the 2016 Groundwater Model is sufficient to
show that there will be no adverse impact on groundwater, and therefore it will be
a question of weighing the evidence. MEIC has provided sufficient explanation for
the potential relevance of Exhibit 17 to overcome DEQ’s Motion in Limine.
ORDER ON MOTIONS IN LIMINE
PAGE 5

Finally, while it is possible that confusion may arise without precision, it is
also possible for counsel to adequately distinguish during a hearing between the
2013 and 2016 Groundwater Model Reports (MEIC Ex. 17 versus DEQ Ex. 10).
The risk of confusion can therefore be mitigated through the vigilance and
accuracy of counsel for all three parties, in their citations to exhibits and questions
to witnesses. Confusing or vague references—e.g. to “the groundwater model”—
will not be tolerated.
II.

SPE’s Motion, Issue 1: Hutson’s Expert Testimony

The first issue in SPE’s Motion in Limine relates to the expert testimony of
Mr. Huston, MEIC’s sole disclosed expert. SPE Mot. at 4-7. SPE argues that “Mr.
Huston’s opinions on modeling, the legal availability of replacement water, and
mining law, including mitigation and reclamation standards are not admissible
under either Rule 701 or 702…” Id. at 7.
Regarding Mr. Huston’s legal opinions, MEIC responds that no expert
should be permitted to offer testimony that states legal conclusions, but that if
other experts are allowed to so testify, theirs should be too. MEIC Resp. to SPE at
3-4 (citing Citizens for a Better Flathead v. Bd. of Cty. Comm’rs of Flathead Cty.,
2016 MT 256, ¶ 17; Wicklund v. Sundheim, 2016 MT 62, ¶ 15). As both MEIC and
SPE seem to agree that Mr. Huston (or any other expert) should not be permitted to
testify as to legal conclusions, SPE’s Motion is well-taken with respect to Mr.
ORDER ON MOTIONS IN LIMINE
PAGE 6

Huston’s legal opinions. Further, the parties are reminded that the clarifications of
law contained in the “Order on Cross Motions for Summary Judgment” will
control at the hearing, including those related to the “legal availability of water.”
See “Order on Cross Motions for Summary Judgement,” November 13, 2019, at
22-23.
Regarding Mr. Huston’s opinions on modeling, SPE points to his deposition,
wherein he stated that he was not planning on offering an opinion on modeling.
SPE Mot. at 5 (citing Tr. 25:22-244). MEIC’s expert disclosure states that “Mr.
Huston may offer expert testimony to support Petitioner’s claim that… mitigation
water is legally and physically available to reclaim impacts from mining.” SPE
Resp. to MEIC, Ex. A at 1. Setting aside the legal availability issue (as it was
addressed above and in the summary judgment order), MEIC has given notice that
Mr. Huston will opine regarding the physical availability of water that may be used
for reclamation. Id. As an experienced hydrogeologist (Id. at 4-8), Mr. Huston can
certainly testify about the physical availability of water.
MEIC also argues that, based on Mr. Huston’s experience as a
hydrogeologist, he has had the opportunity to take classes on, review, use, and
evaluate the sufficiency of water modeling in his professional experience. SPE

4 Neither party provided a deposition transcript as an exhibit, so these citations are reproduced from SPE’s Motion
citations without verification.
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Mtn. at 5 (citing Tr. 18:23-24 “I’m not a modeler, I’m the person who hires the
modelers.”); MEIC Resp. SPE at 2-3. MEIC also clarifies that “[w]hile Mr. Huston
will not provide testimony on the narrow issue of developing groundwater models”
he is expected to testify “about the purposes of modeling and the areas where Dr.
Nicklin’s groundwater model failed to ‘correspond’ to the real-world geology of
the Bull Mountains.” Id. It appears that MEIC thus intends to elicit testimony that
is both within Mr. Huston’s expertise and his disclosed opinion, namely the
physical availability of water (vis-à-vis Dr. Nicklin’s assessment of the physical
availability of water).
The fact that the physical availability of water may or may not be accurately
reflected in a model does not necessarily depend on modeling expertise but may, as
MEIC argues, be based on a more general knowledge and comparison of the endresult of the modeling compared with the hydrogeology of the area. This
testimony, in addition to Mr. Huston’s credentials, can be weighed against those of
Dr. Nicklin and the other experts in the case, becoming an issue of weight rather
than admissibility.
To the extent that MEIC attempts, with specific questions, to range beyond
Mr. Huston’s disclosed opinion or expertise—e.g. a detailed question about how
the groundwater models were created—those can be dealt with on
contemporaneous objections based on the specific question asked and on any
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expert voir dire, as necessary. As it is possible that Mr. Huston can provide some
testimony relating to the groundwater models that is not outside his disclosed
opinion or area of expertise, granting SPE’s blanket motion would be premature.
III.

MEIC’s Motion and SPE’s Motion, Issue 2: SPE Exhibits 19-20,
22, 31-35, 37-42 and Related Testimony

SPE Exhibits 19-20, 22, 31-35, 37-42 contain “monitoring, analysis, and
data” of “subsidence impacts from mining in AM3” that SPE and its consultants
have compiled “since July of 2016” (which is the date DEQ approved the permit at
issue). SPE Mot. at 7. MEIC moved to exclude the exhibits, arguing that they are
post-decisional, undisclosed, and constitute hearsay. MEIC Mot. at 2. In the second
half of its Motion, SPE moved to admit the exhibits, which it admits are postdecisional. SPE Mot. at 10. DEQ took no position on these motions, either in the
briefing or at oral argument.
As a preliminary matter, MEIC moved to exclude SPE Exhibits 19-20, 22,
31-35, 37-42 (not Exhibits 21 and 36) (MEIC Mtn. at 1-2) while SPE moved to
admit SPE Exhibits 19-22 and 31-40 (not Exhibits 41 and 42). MEIC confirmed at
the oral argument that it did not respond or object to SPE’s Motion with respect to
SPE Exhibits 21 and 36, therefore, SPE’s Motion is well taken regarding those two
exhibits. Exhibits 19-20, 22, 31-35, and 37-42 therefore remain at issue in these
two motions.
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Both Motions discuss the rulings of the Western Energy MIL Orders5, and
the discussion at the oral arguments focused on this issue, as did SPE’s “Notice of
Clarification…” filed after the oral argument. See, e.g. MEIC Mot. at 3; SPE Resp.
at 3; SPE Notice at 1-5. The relevant portions of those Western Energy MIL Orders
held as follows (internal citations to In re Bull Mountain Mine Part I at ¶56, 66, 70,
124, omitted):
1) “Order on Motion in Limine,” March 15, 2018, at p. 4-5:
…it is the administrative process that determines the relevance of all the
evidence offered at the hearing. If evidence can be tied to the
administrative process, as either offered to explain the permit decision or
the objections to it, then it is relevant and admissible. If it cannot be tied
to the administrative record, then it is probably not admissible. … This
hearing must therefore fall somewhere between a records review and a
freewheeling attack on, or defense of, the permit. All parties are limited
by the permitting process itself… No party may bring entirely new
evidence, but all parties can “explain and demonstrate that the evidence
before the agency at the time of its permitting decision and the analysis
within the CHIA satisfy,” or…do not satisfy “the applicable legal
standards.” …Neither party, however, may make arguments or present
evidence that is entirely new, or which it cannot tie back to the
administrative record before DEQ at the time of the permitting decision.
2) “Board Oder,” June 6, 2019, ¶¶ 14-17:
The relevant analysis and the agency action at issue is that contained within
the four corners of the Written Findings and CHIA. The only relevant facts
are those concluded by the agency in the permitting process before the
agency makes its permitting decision. For the reasons stated in the Order on
Motions in Limine…relevant evidence is limited to those issues contained in
the administrative record…
5 In re Western Energy Co., Rosebud Strip Mine, Amendment AM4, BER 2016-03 SM, “Order on Motions in
Limine,” March 15, 2018, at p. 4-5 and “Board Oder,” June 6, 2019, ¶¶ 14-17
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Both Western Energy MIL Orders thus contemplate a hearing which is based on
and limited by the administrative record—a.k.a. the permitting record or predecisional record—that was compiled before DEQ at the time of its permitting
decision.
SPE argues that the post-decisional information “can be tied to the
administrative process” because it serves to “explain and demonstrate that the
evidence before the agency at the time of its permitting decision and the analysis
within the CHIA satisfy… the applicable legal standards.” SPE Resp. to MEIC at 6
(citing Western Energy “Order on Motion in Limine,” March 15, 2018, at p. 4-5
(quoting In re Bull Mountain Mine I at ¶ 70)). However, there is an important
difference between using pre-decisional and post-decisional information to
evaluate the “evidence before [DEQ] at the time of its permitting decision.” The
issue in this hearing is whether or not “the Department's decision violated the law.”
MEIC v. DEQ, 2005 MT 96, ¶16. Implicit in this analysis is the fact that DEQ
made a decision on a certain date—here July of 2016—based on the information
available at the time, and not information that came after the decision was made.
To evaluate DEQ’s already-made decision on post-decisional monitoring, data, and
analysis opens up every permit to a post-hoc challenge based on new information.
This is particularly troublesome where The Montana Strip and Underground Mine

ORDER ON MOTIONS IN LIMINE
PAGE 11

Reclamation Act (MSUMRA) requires a decision based on predictions about what
is “probable” in the future (see, e.g. Mont. Code Ann. §82-4-227(3)(a)) but the
available data and technology are rapidly changing. In other words, what may
appear “probable” at the time that DEQ makes a decision may be very different
that what is “probable” even a few years later. Using post-decisional information
therefore falls more on the side of a “freewheeling attack on, or defense of, the
permit,” which the Board has repeatedly disallowed. Western Energy MIL Orders
(quoting In re Bull Mountain Mine I at ¶ 70).
SPE further cites to federal Administrative Procedure Act (APA) cases,
arguing that in such cases, “parties may supplement the standard administrative
record where evidence demonstrates the correctness of the agency’s decision. SPE
Resp. to MEIC at 7 (citing Custer Cnty. Action Ass’n v. Garvey, 256 F.3d 1024,
1028 n.1 (10th Cir. 2001) (citing American Mining Congress v. Thomas, 772 F.2d
617, 626 (10th Cir. 1985); Esch v. Yeutter, 876 F.2d 976, 991 (D.C. Cir. 1989)).
First, these cases have no precedential value on the present MAPA and MSUMRA
proceeding. Second, they are not persuasive as guides.
Of those cited cases, American Mining Congress is the main decision listing
(and extensively citing) the five possible exceptions to the “general rule against the
use of extra-record materials must be extremely limited.” 772 F.2d at 626. None of
the five exceptions from American Mining Congress are met in this case. Id.
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Additionally, the ultimate decision in American Mining Congress was to “deny all
motions to supplement the record….” Id.; see also Amoco Oil Co. v. EPA, 163 U.S.
App. D.C. 162 n.10, 501 F.2d 722, 729 (1974) (“A reviewing court must tread
cautiously in considering events occurring subsequent to promulgation of a rule.
Obviously, such events did not inform the agency decision-making which is the
subject of review. Furthermore, information on such events reaches a reviewing
court untested by any procedures, such as an administrative hearing, designed to
assure its accuracy and completeness…As the Regulations could not have been
formulated on the basis of this study, we will not allow it into the record on
review.”) Even if federal APA case law were applicable to the present case, the
general rule of excluding pre-decisional information when reviewing the agencies
decision supports the Board’s decisions in the Western Energy MIL Orders and the
reasoning here, rather than undermining it.
SPE’s arguments would essentially require the Board to either torture or
reverse its decision in the Western Energy MIL Orders and In re Bull Motion Mine
I. SPE’s has not provided sufficient reasons to do this. MEIC properly relies on
those prior decisions to exclude the post-decisional evidence and testimony about
it. Exhibits 19-20, 22, 31-35, and 37-42, containing the “monitoring, analysis, and
data” of “subsidence impacts from mining in AM3” that SPE and its consultants
have compiled “since July of 2016” (SPE Mot. at 7), and testimony relating to
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those exhibits, will be refused and excluded from the hearing. The hearing will
focus on the pre-decisional information on which DEQ based its permitting
decision.
For the reasons set forth above, IT IS HEREBY ORDERED that:
1.

DEQ’s Motion in Limine is DENIED;

2.

SPE’s Motion in Limine is GRANTED with respect to Exhibits 21

and 36 and the legal conclusions of Dr. Huston, but the remainder of the Motion is
DENIED;
3.

MEIC’s Motion in Limine is GRANTED.

4.

The parties are directed to contact the Hearing Assistant to schedule a

brief telephonic conference regarding whether or not the hearing will be held
remotely.
DATED this 29th day of July, 2020.
/s/ Sarah Clerget
SARAH CLERGET
Hearing Examiner
Agency Legal Services Bureau
1712 Ninth Avenue
P.O. Box 201440
Helena, MT 59620-1440
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CERTIFICATE OF SERVICE
I hereby certify that I caused a true and accurate copy of the foregoing to be
mailed to:
Deb Sutliff
Secretary, Board of Environmental Review
Department of Environmental Quality
1520 East Sixth Avenue
P.O. Box 200901
Helena, MT 59620-0901
Dsutliff@mt.gov
Mark Lucas
Legal Counsel
Department of Environmental Quality
P.O. Box 200901
Helena, MT 59620-0901
mark.lucas@mt.gov
Sarah.Christopherson@mt.gov
Shiloh Hernandez
Western environmental Information Center
103 Reeder’s Alley
Helena, MT 59601
hernandez@westernlaw.org
Derf Johnson
Montana Environmental Information Center
P.O. Box 1184
Helena, MT 59624
djohnson@meic.org
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Steven Wade
John Tietz
Browning, Kalecyzc, Berry, & Hoven, P.C.
800 N. Last Chance Gulch, Ste. 101
Helena, MT 59624
stevew@bkbh.com
john@bkbh.com
Victoria A. Marquis
Holland & Hart LLP
401 North 31st Street, Ste. 1500
P.O. Box 639
Billings, MT 59103-0639
vamarquis@hollandhart.com
John C. Martin
Holland & Hart LLP
P.O. Box 68
25 S. Willow Street, Ste. 200
Jackson, WY 83001
jcmartin@hollandhart.com
Samuel R. Yemington
Holland & Hart LLP
2515 Warren Avenue, Suite 450
P.O. Box 1347
Cheyenne, WY 82003-1347
sryemington@hollandhart.com
Sarah Bordelon
Holland & Hart LLP
5441 Kietzke Lane, Second Floor
Reno, NV 89511
scbordelon@hollandhart.com

DATED:

7/29/20

/s/ Aleisha Solem
Aleisha Solem, Paralegal
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Board of Environmental Review
TO:

Sarah Clerget, Hearing Examiner
Board of Environmental Review

FROM:

Lindsay Ford, Board Secretary
P.O. Box 200901
Helena, MT 59620‐0901

DATE:

November 12, 2019

SUBJECT:

Board of Environmental Review Case No. BER 2019‐08 OC

Memo

BEFORE THE BOARD OF ENVIRONMENTAL REVIEW
OF THE STATE OF MONTANA
IN THE MATTER OF: NOTICE OF APPEAL
BY THE RIPPLING WOODS HOMEOWNERS
ASSOCIATION REGARDING APPROVAL OF
OPENCUT MINING PERMIT NO. 2949,
MOUDY PIT SITE, RAVALLI COUNTY, MT

Case No. BER 2019-08 OC

On November 8, 2019 the BER has received the attached request for hearing.
Please serve copies of pleadings and correspondence on me and on the following DEQ
representatives in this case.
Mark Lucas
Legal Counsel
Department of Environmental Quality
P.O. Box 200901
Helena, MT 59620‐0901

Attachments

Ed Coleman, Bureau Chief
Opencut Mining Bureau
Department of Environmental Quality
P.O. Box 200901
Helena, MT 59620‐0901

November 3, 2019
Opencut Mining Section
Coal & Opencut Mining Bureau
Department of Environmental Qaulity
PO Box 200901, Helena, MT 59620‐0901
Re: Appeal of Approval of Opencut Mining Permit #2949
Wade Moudy
Moudy Pit Site in Ravalli County, Montana
To Whom It May Concern:
We believe we meet the criteria addressed in your letter dated October 30, 2019 to request an appeal of
the Bureau’s approval of Permit #2949. As outlined in previous comments made to the bureau, the
approval of this permit will adversely affect the water rights and water quality of surrounding residential
homeowners‐‐‐not to mention their property values‐‐‐in addition to Big Creek itself. We have found
several areas of the application that are persistently deficient. Your October 30, 2019 approval letter
indicated four subsequent deficiency notices, however, more than four letters were e‐mailed from your
department. We’re wondering why those other letters weren’t mentioned. Further, the approval for the
Opencut permit #2949 leaves several of the supporting documents blank which leaves us to believe
items A, B, P, R, T, U V W, AA, BB, DD, EE, FF, GG & HH and other items were not addressed in the
approved application. The application states, as an example, “see B7‐2” but B7‐2 doesn’t seem to be in
the approved application. Further, no appendix is provided and there is a lack of references for
supporting documents.
We request copies of all evidence and documentation provided to the DEQ that precipitated eliminating
deficient items listed on the previous deficiency letters. We are seeking an extension to adequately
prepare an appeal; thirty days is not sufficient time. Therefore, we request additional time necessary to
review evidence and documentation not yet received with the deficiency letters.
There are a number of concerned citizens from the surrounding area that will be greatly impacted by
this operation and have indicated they want to participate in the appeal process. There are three
separate, yet adjacent neighborhoods that have covenants for just the purpose of not having something
like this impact our quality of life and property values. A final issue is the lack of addressing Jennifer
BoatWright Lint’s well that is within 1,000 feet of the project site. Ms. Lint presented this information at
the public meeting held at the Bitterroot River Inn and Conference Center on Tuesday, December 12,
2017 and on multiple other occasions. The lack of addressing this issue warrants an extension to appeal
and to have Mr. Moudy cease work immediately.
We feel we have not received sufficient information and/or documentation to complete an appeal and
therefore request a response to these requests as soon as possible in addition to an extension to the
appeal deadline.
Sincerely,
The Rippling Woods Homeowners Association
By Nancy Jacobsen

Board of Environmental Review
TO:

Sarah Clerget, Hearing Examiner
Board of Environmental Review

FROM:

Deb Sutliff, Interim Board Secretary
D.S.
P.O. Box 200901
Helena, MT 59620-0901

DATE:

July 2, 2020

SUBJECT:

Board of Environmental Review Case No. BER 2020-01

Memo

BEFORE THE BOARD OF ENVIRONMENTAL REVIEW
OF THE STATE OF MONTANA
IN THE MATTER OF: NOTICE OF APPEAL
BY DUANE MURRAY REGARDING APPROVAL
OF DOCKET NO. SUB-18-01
Case No. BER 2020-01

On July 2, 2020 the BER has received the attached request for hearing to appeal.
Please serve copies of pleadings and correspondence on me and on the following DEQ
representatives in this case.

Attachment

