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The purpose of this memo is to advise the BER members, pursuant to the contested case 

provisions of the Montana Administrative Procedures Act (MAPA), Mont. Code Ann. 

§ 2-4-601 et. seq., on the law applicable to their review of the Proposed Findings of Fact, 

Conclusions of Law and Order (Proposed FOFCOL) in the above-captioned case. This 

memo is written in my capacity as the BER Board attorney, although I also acted (after 

the Board’s appointment) as the hearing examiner in this case.  

 

The record before the Board on this case consists of a written record and an opportunity 

for the parties to make oral arguments to the Board, which will occur at the meeting on 

May 31st, 2019. In the Board packet for the May 31st meeting, Board Members will find 

the following items, which constitute all of the docketed filings since the Proposed 

FOFCOL (Note: items marked with a * were previously produced to the BER in a serial 

fashion, as discussed at the last meeting): 

 

- (2) (Doc. 134) Proposed FOFCOL* 

- (3) (Doc. 135) Order on Exceptions* 

- (4) (Doc. 139) DEQ exceptions*  

- (5) (Doc. 140) Western exceptions* 

- (6) (Doc. 141) MEIC exceptions and 6 exhibits* 

- (7) (Doc. 142) Joint motion to extend word limit 

- (8) (Doc. 143) Order denying motion on word limit 

- (9)(Doc. 144) Affidavit of Martin (Western Obj. to Board Members) 

- (10) (Doc. 145) MEIC Response to Objection and Exhibit 1 

- (11) (Doc. 146) DEQ response to Petitioner’s Exceptions and 3 exhibits  
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- (12) (Doc. 147) MEIC response  

- (13) (Doc. 149) Western response to MEIC Obj to Prop FOFCOL 

- (14) (Doc. 148) Western’s Motion to Strike 

 

As the above docket list reflects, in addition to the Proposed FOFCOL, Exceptions briefs, 

and Response briefs (Docs. 134, 139-141, 146-147, and 149), there was a request for 

additional words in the response briefs (Doc. 142), which was denied (Doc. 143). 

Additionally, pursuant to my Order on Exceptions (Doc. 135), Intervenors filed an 

Affidavit regarding the participation of BER members in the decision on this case (Doc. 

144). Conservation Groups responded to that Affidavit (Doc. 145) and Intervenors filed a 

Motion to Strike that response (Doc. 148).  The Motion to Strike and the issues raised in 

the Affidavit are therefore also before the BER for decision, in addition to the Proposed 

FOFCOL.  

 

Based on the written record and the oral arguments before the Board, it must decide, by 

seconded motion, what to do with the Proposed FOFCOL.  MAPA provides BER with 

the following options: 

The agency may adopt the proposal for decision as the agency's final order.  

The agency in its final order may reject or modify the conclusions of law and 

interpretation of administrative rules in the proposal for decision but may not 

reject or modify the findings of fact unless the agency first determines from a 

review of the complete record and states with particularity in the order that the 

findings of fact were not based upon competent substantial evidence or that the 

proceedings on which the findings were based did not comply with essential 

requirements of law.  The agency may accept or reduce the recommended 

penalty in a proposal for decision but may not increase it without a review of 

the complete record. 

Mont. Code Ann. § 2-4-621(3). In other words, BER has three options regarding what 

action to take upon review of a hearing examiner’s Proposed FOFCOL: 

 

(1) Accept the Proposed FOFCOL in its entirety and adopt it as the Board’s 

final agency action; 

(2) Accept the Findings of Fact (FOF) in the Proposed FOFCOL, but modify 

the Conclusions of Law (COL) in the Board’s final agency action; or 

(3) Reject the Proposed FOFCOL, review the entire record that was before 

the hearing examiner, and then take the Board’s final agency action 

(which can be a new or modified FOFCOL).    
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When choosing among these three options, the Board should keep certain legal standards 

in mind.  Regarding options (2) and (3), the agency may “correct a hearing examiner’s 

incorrect conclusions of law” in a final order, without having to review the entire factual 

record.  Mont. Dept. Transp. v. Mont. Dept. Labor and Indus., 2016 MT 282, ¶ 23 

(herein, MDOT); Mont. Code Ann. § 2-4-621(3).   

 

However, the agency is more constrained with regard to modifying findings of fact.  The 

agency cannot discard a hearing examiner’s factual findings.  Mayer v. Bd. of 

Psychologists, 2014 MT 85, ¶¶ 7, 27-29.  “Under MAPA, an agency may reject a hearing 

officer’s findings of fact only if, upon review of the complete record, the agency first 

determines that the findings were not based upon competent substantial evidence.”  

Blaine Cnty. v. Stricker, 2017 MT 80, ¶ 25 ((internal quotations marks omitted; citing 

Moran v. Shotgun Willies, 270 Mont. 47, 51, 889 P.2d 1185, 1187 (1995), Mont. Code 

Ann. § 2-4-621(3)).  “In reviewing findings of fact, the question is not whether there is 

evidence to support different findings, but whether competent substantial evidence 

supports the findings actually made.”  Mayer, ¶ 27 (citing Knowles v. State ex rel. 

Lindeen, 2009 MT 415, ¶ 21 (emphasis supplied in Knowles)).  “An agency abuses its 

discretion if it modifies the findings of a hearing officer without first determining that the 

findings were not supported by substantial evidence.”  Stricker, ¶ 25. “[A]n agency’s 

rejection or modification of a hearing officer’s findings cannot survive judicial review 

unless the court determines as a matter of law that the hearing examiner’s findings are not 

supported by substantial evidence.”1  Id. (internal citations omitted).  With regard to 

whether substantial credible evidence supports the factual findings, Stricker explained: 

 

Substantial evidence is evidence that a reasonable mind might accept as 

adequate to support a conclusion.  It consists of more [than] a mere scintilla 

of evidence but may be less than a preponderance.  The evidence is viewed 

in the light most favorable to the prevailing party when determining whether 

findings are supported by substantial credible evidence. 

Stricker, ¶ 26 (internal citations and quotations omitted); see also Mayer, ¶ 27 (quoting 

Black’s Law Dictionary 635, 636, 639, 640 (Bryan A. Garner ed., 9th ed., Thomson 

Reuters 2009)).   

 

Members of the Board may therefore look at any portions of the underlying record in 

order to decide whether or not findings of facts are supported by “competent substantial 

evidence,” but once the Board determines that factual findings are not so supported, the 

                                              
1 This standard should not be confused with the legal determination of whether the facts, as found, meet a party’s 

burden of proof by a preponderance of the evidence.  See Mont. Envtl. Info. Ctr. v. Mont. Dep’t of Envtl. Quality, 

2005 MT 96, P17-26. 
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Board must review the entire record before modifying any fact found by the hearing 

examiner. 

 

Once a decision is made, the BER may utilize the Board Secretary or Board Attorney to 

assist in drafting the final order memoralizing the Board’s substantive decision, for the 

signature of the Board Chair.  If the decision is dispositive (ending the case), then the 

aggrieved party may appeal to state District Court for review.  If the Board’s decision is 

not dispositive, the Board can decide to retain jurisdiction of this matter or assign it to a 

hearings examiner for further proceedings.  
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INTRODUCTION 

This case has three parties: “(1) the Department of Environmental Quality 

(DEQ or “the Department”); (2) the Petitioners, Montana Environmental 

Information Center (“MEIC”) and Sierra Club (collectively, “Conservation 

Groups” or “Petitioners”); and (3) the Respondent-Intervenors Western Energy 

Company (“Western Energy” or WECO), Natural Resource Partners, L.P., 

International Union of Operating Engineers, Local 400, and Northern Cheyenne 

Coal Miners Association (collectively, “Intervenors”).  

This case concerns Conservation Groups’ appeal of DEQ’s decision to 

approve an amendment (the “AM4 Amendment”) to Western Energy’s mining 

permit for Area B of its Rosebud Coal Mine.  The case examines DEQ’s 

implementation of the Montana Strip and Underground Mining Reclamation Act 

(“MSUMRA”), Mont. Code Ann. § 82-4-201, et seq.  The question is whether the 

Department properly assessed the probable “cumulative hydrologic impacts” of all 

anticipated mining in the area on the “hydrologic balance” and sufficiently 

determined, in writing and upon record evidence, that the AM4 Amendment is 

designed to prevent “material damage” to the “hydrologic balance” outside the 

permit area.  Mont. Code Ann. § 82-4-227(3)(a), Admin. R. Mont. 17.24.405(6)(c); 

In re Signal Peak Energy (Bull Mountain Mine No. 1), BER-2-13-07-SM, Findings 

of Fact, Conclusions of Law and Order, at 56 (Jan. 14, 2016) (herein, Signal Peak).  
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PROCEDURAL HISTORY 

Conservation Groups filed a Notice of Appeal and Request for Hearing on 

January 4, 2016, identifying seven issues of alleged error in DEQ’s permitting 

decision.  Intervenors moved to intervene on January 25, 2016; their motion was 

granted on January 28, 2016.  Conservation Groups moved for summary judgment 

on June 15, 2016.  On December 9, 2016, the Montana Board of Environmental 

Review (BER) denied the motion for summary judgment and referred the matter 

for a hearing before a hearing examiner.  BER, Transcript of Proceedings (Dec. 9, 

2016), 12:19-13:24.  

The undersigned hearing examiner assumed jurisdiction over this case in 

September 2017 and issued a new Scheduling Order (January 12, 2018) setting the 

case for a hearing.  The parties filed five extensive motions in limine, on which 

oral arguments were held.  On March 15, 2018, the undersigned ruled on those 

motions holding that “Conservation Groups will be limited to those issues 

contained in the administrative record, including those issue[s] raised in their 

August 3, 2015 objections and also preserved in the January 4, 2016 Notice of 

Appeal.”  Or. Mots. in Limine, at 7, 9 (Mar. 15, 2018) (Ex. A hereto).  The Order 

excluded from consideration the following issues for failure by Conservation 

Groups to preserve: 
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a. Arguments related to the definition of “anticipated mining” and 

potential interactions between the AM4 Permit and Area F (Hrg. 

Tr. Vol. 11, 134:5-25, 137:7-13, 158:2-5); 

b. Arguments related to DEQ’s alleged failure to make a material 

damage determination regarding alleged dewatering of East Fork 

Armells Creek (EFAC) regarding the entire interaction of the AM4 

Permit with all previous mining (Hrg. Tr. Vol. 1, 227:20-228:9); 

c. Arguments related to alleged impacts of the AM4 Permit on 

Rosebud Creek (Hrg. Tr. Vol. 1, 43:15-44:25); 

d. Arguments related to the alleged impacts from blasting (Hrg. Tr. 

Vol. 1, 56:15-17, 60:24-61:5); 

e. Arguments regarding the impact of dissolved oxygen levels in 

EFAC on aquatic life (Hrg. Tr. Vol. 1, 302:22-303:12); 

f. Arguments regarding the impact of chloride levels in EFAC on 

aquatic life (Hrg. Tr. Vol. 2, 32:18-33:25). 

Or. Mots. In Limine, at 9 (Mar. 15, 2018) (Ex. A hereto).  The undersigned 

determined at a hearing that Conservation Groups’ challenge to the AM4 Permit is 

limited to the following issues preserved in Conservation Groups’ Public 

Comments and Notice of Appeal and Request for Hearing:  

g. The material damage determination regarding increased TDS 

levels in EFAC. 

h. The material damage determination regarding increased 

nitrogen levels in EFAC. 

i. The material damage determination regarding aquatic life use 

of EFAC.  

                                              
1 “Hrg. Tr.” refers to the transcript of the evidentiary hearing held before the undersigned in March of 2018 (as 

opposed to the transcript of proceedings held before the BER in December of 2016). “Vol.” refers to the volume of 

the transcript, which corresponds to the day of the hearing, e.g. Vol. 1 is the first volume of the hearing transcript 

proceedings held on March 19, 2018.  
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Id., at  9.  A four-day contested case hearing was held March 19 through 22, 2018.  

At the hearing, the parties were represented by: Mark Lucas for DEQ; Shiloh 

Hernandez, Derf Johnson, Walton Morris, and Roger Sullivan for Conservation 

Groups; and John Martin, William W. Mercer, Victoria A. Marquis, Samuel 

Yemington, and Jeremy Cottrell for Intervenors.  

At the hearing, the parties presented testimony from the following witnesses: 

Alex Bonogofsky, Steve Gilvert, Dr. William Gardner (designated an expert in 

hydrology and statistics), Sean Sullivan (designated an expert in aquatic ecology 

and taxonomy), Chris Yde, Dr. Emily Hinz (designated an expert in hydrology), 

Martin Van Oort (designated an expert in hydrology), Eric Urban (designated an 

expert in water quality assessment), Wade Steere, William Schafer (designated an 

expert in hydrology, statistics, and soil science), Dr. Michael Nicklin (designated 

an expert in hydrology, groundwater, and groundwater modeling), Penny Hunter 

(designated an expert in aquatic toxicology and biological monitoring), and David 

Stagliano (designated an expert in aquatic ecology and prairie stream ecology).  

 At the close of Conservation Groups’ case-in-chief, Intervenors moved for 

the functional equivalent of a directed verdict pursuant to Rule 52, Mont.R.Civ.P.  

DEQ joined that motion.  The undersigned reserved judgement on the motion at 

the hearing.  
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At a post-hearing status conference on March 29, 2018, the parties were 

ordered to submit proposed findings of fact and conclusions of law (FOFCOL) and 

then to respond to each other’s proposed FOFCOLs.  After several extensions, the 

proposed FOFCOLs and responses were fully submitted to the undersigned on 

September 28, 2018.  

LEGAL BACKGROUND 

DEQ reviews an application for a strip-mining permit or major permit 

revision under the Montana Strip and Underground Mine Reclamation Act 

(“MSUMRA”) to determine if the application affirmatively demonstrates that the 

proposed operation is designed to prevent material damage to the hydrologic 

balance outside the permit area.  To approve the application, DEQ must confirm, in 

writing, that the applicant has made the requisite showing and the information 

available to DEQ at the time does not show otherwise.  Mont. Code. Ann. § 82-4-

227(3)(a); Admin. R. Mont. 17.24.405(6)(c).  With respect to water specifically, 

the law is: 

The department may not approve an application… unless the 

application affirmatively demonstrates and the department’s written 

findings confirm, on the basis of information set forth in the 

application or information otherwise available that is compiled by the 

department, that: 

… 

c) the hydrologic consequences and cumulative hydrologic impacts 

will not result in material damage to the hydrologic balance outside 

the permit area…. 
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Admin. R. Mont. 17.24.405(6).  The following definitions apply: 

“Material Damage” means, “with respect to protection of the 

hydrologic balance, degradation or reduction by coal mining and 

reclamation operations of the quality and quantity of water outside the 

permit area in a manner or to an extent that land uses or beneficial 

uses of water are adversely affected, water quality standards are 

violated, or water rights are impacted.  Violation of a water quality 

standard, whether or not an existing water use is affected, is material 

damage.”  Mont. Code. Ann. § 82-4-203(31); Admin. R. Mont. 

17.24.301(68).   

 

“Hydrologic Balance” means “the relationship between the quality 

and quantity of water inflow to, water outflow from, and water storage 

in a hydrologic unit, such as a drainage basin, aquifer, soil zone, lake, 

or reservoir, and encompasses the dynamic relationships among 

precipitation, runoff, evaporation, and changes in ground water and 

surface water storage.”  Mont. Code. Ann. § 82-4-203(24); Admin. R. 

Mont. 17.24.301(55).  

 

“Cumulative Hydrologic Impact Area” means, “the area, including, 

but not limited to, the permit and mine plan area within which impacts 

to the hydrologic balance resulting from the proposed operation may 

interact with the impacts of all previous, existing and anticipated 

mining on surface and ground water systems.”  Admin. R. Mont. 

17.24.301(32). 

 

“Cumulative Hydrologic Impacts” means, “the expected total 

qualitative and quantitative, direct and indirect effects of mining and 

reclamation operations on the hydrologic balance.”  Admin. R. Mont. 

17.24.301(31). 

 

 To determine whether the proposed permit amendment has been designed to 

prevent “material damage” to the “hydrologic balance” outside the permit area, 

DEQ assesses the “cumulative hydrologic impacts” of the proposed operation and 

all anticipated mining upon surface and groundwater systems in the “cumulative 
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impact area.”  Mont. Code Ann. § 82-4-227(3)(a), Admin. R. Mont. 

17.24.405(6)(c); Admin. R. Mont. 17.24.301(31), (32), (55), (68).  A “material 

damage” determination must therefore assess whether the probable cumulative 

impacts from the proposed mining permit at issue will cause a violation of water 

quality standards outside the permit area.  See Signal Peak, at 87 (citing Mont. 

Code Ann. § 82-4-203(31)); see also Admin. R. Mont. 17.24.301(68).  This 

assessment is reflected in DEQ’s Cumulative Hydrologic Impact Assessment 

(“CHIA”), which is attached to the permit amendment.   

FINDINGS OF FACT 

Having reviewed the evidence submitted, the Hearing Officer makes the 

following factual findings: 

A. General Background on The Rosebud Mine 

1. Western Energy operates the Rosebud Mine, which is a 25,752-acre 

coal strip-mine located in Colstrip, Montana, approximately 123 miles east of 

Billings and 36 miles south of Forsyth.  DEQ Ex. 1A at 3-1, 3-2. 

2. Northern Pacific Railway originally started strip-mining coal in 

Colstrip in the 1920s to fuel locomotives.  Id. at 3-1.  The mine shut-down in 1958 

when the railroads modernized and switched the locomotives to diesel.  Id. 

3. Montana Power Company purchased the rights of the mine and the 

town in 1958.  It formed a wholly-owned subsidiary, Western Energy Company, to 
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manage and develop the Colstrip properties, and in 1968 Western Energy began 

mining.  In 2001, Westmoreland purchased the Rosebud Coal Mine, making 

Western Energy Company a subsidiary of Westmoreland Mining, LLC.  Id. at 3-1. 

4. The Rosebud Mine currently has a total permit area of approximately 

25,752 acres in five individual permit areas: titled/labeled Areas A through Area E, 

which have been generally in existence since the late 1970s to early-to-mid 1980s.  

Id. at 3-2; see also DEQ Ex. 1A at Figure 5-1; Hrg. Tr. Vol. 2, at 167:13-15. 

5. Maps of the Rosebud Mine and the areas involved in this case appear 

at Figures 1-1, 3-1, 4-1, 4-4, 5-1 of the CHIA.  DEQ Ex. 1A at 13-1, 13-2, 13-3, 

13-6, 13-7.   

6. Currently Area B currently includes 6,182 acres of mineable land.  

DEQ Ex. 1 at 2, ¶ 6. 

7. The AM4 Amendment proposes the following changes to the current 

Area B Permit: a 49 acre increase in the area permitted; a 146 acre increase in the 

proposed amount of surface disturbance limit; 8.6% increase in the minable coal 

reserve (approximately 12.1 million tons); 306 more acres of coal removal or 8.3% 

increase in the amount of coal aquifer disturbed; re-calculation of the performance 

bond to account for current practices and future conditions (increase from 

$48,403,696 to $73,650,000); and, changes to the post-mine topography (PMT). 

DEQ Ex. 1; DEQ Ex. 1A at Figures 3-1 and 9-9; Hrg. Tr. Vol. 2, at 174:8-25, Vol. 
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3, at 190:13-17.  The total proposed permit area for the Area B Permit with the 

AM4 Amendment will be 6,231 acres. DEQ Ex. 1 at 2.   

B. Standing 

8. Alexis Bonogofsky is a member of Montana Environmental 

Information Center (MEIC) and Sierra Club.  Hrg. Tr. Vol. 1, at 36:14-24.  

9. Steve Gilbert is a resident of Helena, Montana, and a member of 

MEIC and Sierra Club.  Hrg. Tr. Vol. 1, at 100:7-13, 101:5-17.   

10. Ms. Bonogofsky and Mr. Gilbert use, recreate in, and visit the area 

affected by the Rosebud Mine, including the lands surrounding the mine, they are 

concerned that additional mining will impact their interests in the area, and believe 

that their concerns would be addressed in part by the cessation of additional 

mining.  Hrg. Tr. Vol. 1, at 37:3-38:9, 46:4-16, 53:21-54:14, 61:25-62:19, 76:12-

14, 101:23-102:10, 107:16-111:25, 126:22-128:19. 

11. Ms. Bonogofsky hunts and takes photographs in the Colstrip area. 

Hrg. Tr. Vol. 1, at 37:5-25, 70:9-18, 71:14-20. 

12. Ms. Bonogofsky visits ranches that “circle the industrial complex of 

the – Colstrip, the power plant, and the mine.”  Hrg. Tr. Vol. 1, at 77:4-12. 

13. Ms. Bonogofsky professed a general concern about the impact of 

additional mining on water because she “know[s] a lot of ranchers” and they “talk 
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about [water] a lot, about the salinity in the water.”  Hrg. Tr. Vol. 1, at 54:8-25, 

55:1-3. 

14. Mr. Gilbert has familiarity with the EFAC watershed because he 

“would visit the area to hunt upland birds.”  Hrg. Tr. Vol. 1, at 108:11-15. 

15. Mr. Gilbert presented conflicting testimony, as he admitted that he 

had not hunted in EFAC since 2007 (Hrg. Tr. Vol. 1, at 125:3-15) but also testified 

that he had “probably” birded in the EFAC watershed last summer or “probably” 

during turkey season in 2017 (Hrg. Tr. Vol. 1, at 126:22-25, 127:1-3). 

16. Mr. Gilbert stated that the recreational value of “hunting upland birds” 

is impaired if there are impacts to wildlife “including upland birds” and that 

additional mining impacts his “perspective as a hunter.” Hrg. Tr. Vol. 1, at 109:13-

15.   

17. Mr. Gilbert testified that adverse impacts to EFAC “has an effect” on 

his experience in the area “from an aesthetic perspective” and that his aesthetic 

sense was harmed because he could see an “industrial zone” that he described as 

the “power plant, mines, city [of Colstrip] itself.”  Hrg. Tr. Vol. 1, at 108:8-20, 

131:5-7.   

 

 

/// 
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C. Permitting Process  

18. Western Energy’s application for an amendment to its permit for Area 

B of its Rosebud Mine (AM4 Permit) was received by DEQ on June 15, 2009.  

DEQ Ex. 1, at 2, ¶ 7; Western Ex. RR. 

19. DEQ determined that Western Energy’s application was complete and 

that an environmental impact statement was not required on August 7, 2009.  DEQ 

Ex. 1, at 2, ¶ 7; Western Ex. SS. 

20. The AM4 Amendment application materials submitted by WECO to 

DEQ included WECO’s Comprehensive Evaluation of Probable Hydrologic 

Consequences (DEQ Ex. 6) and Addendum to the Comprehensive Evaluation of 

Probable Hydrologic Consequences (DEQ Ex. 6A).  DEQ Ex. 1A, at 2-7; DEQ  

Ex. 1, at ¶ 5. 

21. A timeline of the application and public notice process appears at 

DEQ Ex 1 at 2-5.  

22. Public notice of the application was provided on August 27, 

September 3, September 10, and September 17, 2009.  DEQ Ex. 1, at 2, ¶ 7. 

23. From 2009-2015 DEQ and Western Energy completed eight rounds of 

Acceptability Deficiency notices and responses.  DEQ Ex. 1, at 2-4, ¶ 7; Western 

Exs. TT through III.  
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24. The seventh deficiency letter requested that Western Energy conduct 

an aquatic life survey of EFAC.  MEIC Ex. 472. 

25. DEQ issued an Acceptability Determination on July 8, 2015, more 

than six years after WECO’s application was first submitted.  DEQ Ex. 5. 

26. Public notice of the Acceptability Determination was provided on  

July 8, 2015.  DEQ Ex. 1 at 4. 

27. The comment period closed on August 3, 2015, on which date the 

Western Environmental Law Center (WELC) submitted a timely comment letter 

(a.k.a. “objections”), with exhibits thereto.  DEQ Ex. 1 at 4; Exs. 4, 4a thru 4l. 

28. On December 4, 2015, DEQ issued the AM4 Amendment.  Stipulated 

Facts; See DEQ Ex. 1, passim; DEQ Ex. 3; Hrg. Tr. Vol. 1 32:1-35:1, Hrg. Tr. Vol. 

2, at 164:20-23.  

29. DEQ’s “Written Findings,” released with the permit approval, include 

a section titled “Responses to Public Comments” in which DEQ specifically 

responded to each of the issues raised in the Public Comments, including WELC’s 

comment letter.  DEQ Ex. 1, at 8-14. 

30. In its December 4, 2015 Written Findings and Cumulative Hydrologic 

Impact Assessment (CHIA), DEQ assessed the cumulative hydrologic impacts of 

all anticipated coal mining on the hydrologic balance within the cumulative impact 

                                              
2 For brevity’s sake, Conservation Groups’ exhibits are collectively cited herein as MEIC.  
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area associated with AM4 mining and determined, inter alia, that the AM4 

Amendment would not result in material damage to the hydrologic balance outside 

the permit area.  DEQ Ex. 1, at ¶ 12.  

31. DEQ’s Written Findings and AM4 Amendment Approval were based 

in part on information provided by WECO in its amendment application, as well as 

the AM4 CHIA, and in part on other information available to DEQ.  DEQ Ex. 1 at 

¶ 5; DEQ Ex. 1A.  

32. DEQ’s December 4, 2015 approval triggered a 30-day appeal period.  

ARM 17.24.425(1).  Conservation Groups timely filed an appeal on January 4, 

2016 (January 3 was a Sunday).  Notice of Appeal (Jan. 4, 2016). 

33. The public comments, including those by WELC, raised a number of 

challenges to DEQ’s approval of the AM4 Amendment, some of which were 

preserved in Conservation Groups’ Notice of Appeal.  Compare DEQ Ex. 4 with 

Notice of Appeal.  

D. Hydrologic Impacts of Strip-Mining Generally  

34. Strip-mining for coal at the Rosebud Mine includes the removal and 

salvage (stockpiling) of soil and excavation of subsurface overburden layers 

(which are afterwards called “spoil”) in order to reach and remove the Rosebud 

coal seam.  DEQ Ex. 1A, at 3-2; Figure 9-21; Hrg. Tr. Vol. 2, at 177:6-15, 178:1-9. 
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35. The Rosebud coal seam is an aquifer, which is partially removed by 

mining operations and eventually replaced with backfilled spoils.  DEQ Ex. 1A, at 

3-1 to 3-2; 8-11.  

36. Once the coal has been removed from the excavation, spoil materials 

are used to refill the excavation.  DEQ Ex. 1A, at 3-2; Hrg. Tr. Vol. 2, at 177:6-15.  

37. The backfilled spoil is regraded to an approved post-mine topography 

and salvaged topsoil or other approved suitable material is spread on the surface, 

after which seeding and planting of approved vegetation takes place.  DEQ Ex. 1A, 

at 3-2.  

38. The hydrologic system, including both groundwater and surface 

water, will experience both short- and long-term impacts from the strip-mining of 

coal which include diminishment of surface water flow due to sediment ponds 

placed below the mine disturbance, drawdown of groundwater levels or declines in 

pressure head, and changes in water quality in both surface water and groundwater. 

DEQ Ex.1A, at 9-2; see also Hrg. Tr. Vol. 2, at 183:24-184:5.  

39. Strip-mining’s effects to groundwater quantity include a phenomenon 

known as “drawdown,” which involves reductions in water levels in water-bearing 

subsurface strata adjacent to the excavation as water flows into the void created by 

the excavation and removal of the Rosebud coal aquifer.  DEQ Ex. 1A, at 9-27 and 

9-38; Hrg. Tr. Vol. 2, at 183:24-184:13. 
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40. The AM4 Amendment will increase the drawdown or reduction in 

water levels in adjacent water-bearing subsurface strata in the immediate vicinity 

of the additional AM4 mine cuts, as shown in Figure 3-1 of the CHIA.  DEQ Ex. 

1A, at 9-80 to 9-81, Figure 9-84; Hrg. Tr. Vol. 2, at 188:7-10.  

41. Once the spoil has been backfilled to replace the removed Rosebud 

coal aquifer, the spoil gradually re-saturates from recharging lateral flows of 

groundwater from the existing coal seam, and from infiltration of precipitation or 

surface water runoff in through the spoil.  DEQ Ex. 1A, at 9-55 to 9-56, and 9-81; 

Hrg. Tr. Vol. 2, at 180:1-20.  

42. Strip-mining also affects groundwater quality by causing increases in 

concentrations of dissolved solids in the spoil relative to what was present in the 

coal or overburden prior to mining.  DEQ Ex. 1A, at 9-56; Hrg. Tr. Vol. 2, at 

184:18-25. 

43. Such increases in concentrations of dissolved solids occur because the 

spoils include broken up rocks which contain more reactive surfaces than the intact 

strata that existed prior to mining, which increase the exchange of ions with water. 

Hrg. Tr. Vol. 2, at 184:18-25. 

44. Once the water levels have recovered in the spoil to approximate the 

pre-mine condition, some of that increased total dissolved solids (TDS) in the spoil 

can move downgradient towards either bedrock units outside of the mine or 
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towards the alluvial aquifer associated with EFAC.  DEQ Ex. 1A, at 9-27; Hrg. Tr. 

Vol. 2, at 185:5-10. 

E. East Fork Armells Creek (EFAC) 

45. EFAC is a sub-basin to the Armells Creek watershed, which transects 

the majority of the mining from the Rosebud Mine, including most of Area B and 

all of the AM4 Amendment area.  Hrg. Tr. Vol. 2, at 200:1-14; DEQ Ex. 1A, 

Figure 5-1. 

46. Drainage from the AM4 Permit area discharges to EFAC.  With the 

exception of a small area—from which water discharges are not expected to 

occur—the area subject to the AM4 Permit is located within the Upper EFAC 

drainage area.  DEQ Ex. 1A at 5-1. 

47. EFAC (that is, the creek itself) is outside the permit areas of the 

Rosebud Mine.  Ex. DEQ 1A, at 9-20; see also id. Figs. 4-4, 5-1, 6-1. 

48. EFAC is designated as a C-3 surface water.  DEQ Ex. 1A, at 2-3; Hrg. 

Tr. Vol. 2, at 200:23-24; Admin. R. Mont. 17.30.611(1)(c). 

49. The relevant water quality standard requires C-3 waters to be 

maintained to support “bathing, swimming, and recreation, and growth and 

propagation of non-salmonoid fishes and associated aquatic life, waterfowl, and 

furbearers.”  DEQ Ex. 1A, at 2-3 (quoting Admin. R. Mont. 17.30.629(1)). 
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50. EFAC is an ephemeral stream with a few intermittent sections that 

flows through the area of the Rosebud Mine, between Area A and Area B in the 

east (downstream) part of the mine area, and then between Area B and Area C to 

the west (upstream).  DEQ Ex. 1A at 4-4, 8-8. 

51. That portion of EFAC existing upstream of the Rosebud Mine and 

continuing to the highway bridge downstream of the AM4 Permit is referred to as 

Upper EFAC.  Hrg. Tr. Vol. 2, at 229:3-13, 230:13-18. 

52. Upper EFAC is a C-3 ephemeral water.  DEQ Ex. 9, at 1; DEQ Ex. 

10, at 1.  DEQ Ex. 1A, at 9-6; Hrg. Vol. 1, at 226:7-23; Hrg. Tr. Vol. 2, at 183:17-

23, 186:23-187:17, 200:15-20. 

53. An ephemeral stream flows only in direct response to precipitation in 

the immediate watershed or in response to the melting of a cover of snow and ice, 

and has a channel bottom that is always above the local water table.  DEQ Ex. 1A 

at 2-3, (citing Mont. Code Ann. § 82‐4‐203(18); Admin. R. Mont. 17.24.301(39), 

and Admin. R. Mont. 17.30.602(10))  

54. An intermittent stream is a stream or reach of a stream that is below 

the local water table for at least some part of the water year, and obtains its flow 

from both surface runoff and ground water discharge.  DEQ Ex. 1A, at 2-3, (citing 

Mont. Code Ann. § 82‐4‐203(29), Admin. R. Mont. 17.24.301(61), and Admin. R. 

Mont. 17.30.602(61)). 
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55. While livestock grazing and channel use by livestock occurs in areas 

upstream of mined areas, coal mining activity (open pits, reclaimed lands, 

sediment ponds, mining facilities, and associated infrastructure) dominates the 

potential anthropogenic pollutant sources in upper [EFAC].  DEQ Ex. 1A, at 9-6. 

56. That portion of EFAC existing downstream of the highway bridge and 

continuing through the town of Colstrip until its conflux with the West Fork 

Armells Creek is referred to as Lower EFAC.  Hrg. Tr. Vol. 2, at 229:3-13,  

230:13-18. 

57. Lower EFAC, from Colstrip to its confluence with the Yellowstone 

River, has large reaches with perennial to intermittent flow.  DEQ Ex.1A, at 9-6. 

58. Lower EFAC water quality is “much worse” than Upper EFAC water 

quality.  Hrg. Tr. Vol. 2, at 230:13-19.  

59. Because EFAC is predominantly ephemeral, many of its designated 

uses only exist on a seasonal basis when water is flowing.  Hrg. Tr. Vol. 2, at 

201:22-24.   

60. The CHIA includes a series of photographs of EFAC where it flows 

through the Rosebud Mine which fairly and accurately depict the predominantly 

ephemeral conditions of EFAC at those locations and illustrate the nature of the 

creek.  DEQ Ex. 1A, Appendix A A-5 to A-12, Figure A1; Hrg. Tr. Vol. 2, at 

202:25-203:9.  
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61. The upper sections of EFAC which flow through the Rosebud Mine 

show well-vegetated conditions with a narrow and defined stream channel without 

any flowing water.  DEQ Ex. 1A, Appendix A, Photo point # 3, A-5; Hrg. Tr. Vol. 

2, at 203:18-21. 

62. Photo Nos. 17 and 18 depict EFAC where it flows between permit 

Areas B and C of the Rosebud Mine in May and July, respectively, and likewise 

show well-vegetated conditions with no flowing water and a broader stream 

channel.  Hrg. Tr. Vol. 2, at 204:16-21; DEQ Ex. 1A, Appendix A, Photo points  

# 17 and # 18, A-11. 

63. Photo No. 4 depicts conditions which are indicative of most of EFAC 

where it flows through Area B of Rosebud Mine, and shows a wide and very 

poorly defined stream channel which does not regularly see flow.  Hrg. Tr. Vol. 2, 

at 204:22 to 205:7; DEQ Ex.1A, Appendix A, Photo point # 4, A-5.  

64. Most of the EFAC bed upstream of Rosebud Mine Area A is dry, 

while short stretches of intermittent flow have been identified downstream.  

Ponded sections, facilitated by the presence of four small dams built to retain water 

for livestock, contribute to intermittent flow conditions.  DEQ Ex. 1A, at 8-8; Hrg. 

Tr. Vol. 2, at 203:24-204:1-9. 
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65. Ponding occurs in the intermittent sections of EFAC because of in-

stream dams and road crossings, as shown in Photo No. 6.  Hrg. Tr. Vol. 2, at 

205:8-21; DEQ Ex. 1A, Appendix A, Photo point # 6, A-6 to A-7.  

66. A number of photographs of EFAC appear in Appendix A of the 

CHIA. DEQ Ex. 1A, Appendix A. 

67. Photo No. 9  shows a portion of EFAC with water flowing as a direct 

result of an in-stream stock dam.  Hrg. Tr. Vol. 2, at 203:22-204:1; DEQ Ex. 1A, 

Appendix A, Photo point # 9, A-9.  

68. Photo No. 9 was taken in the springtime, which is the time of the year 

with the most water flowing through EFAC.  Hrg. Tr. Vol. 2, at 203:24-204:9.  

69. Photo No. 10 depicts this intermittent ponded flow area where EFAC 

flows through Area A and B of the Rosebud Mine.  Hrg. Tr. Vol. 2, at 205:21-25; 

DEQ Ex. 1A, Appendix A, Photo point # 10, A-9. 

70. Photo No. 10 on was taken in April 25, 2014, during a time of 

extreme high-water levels in the stream.  Hrg. Tr. Vol. 2, at 206:1-8.  

71. Increased concentrations of TDS, nitrogen and various other 

constituents sampled in Lower EFAC are not attributable to past mining.  Hrg; Tr; 

Vol. 2, at 230:19-25.  

72. Lower EFAC is influenced by groundwater inflow and surface water 

runoff from a variety of anthropogenic sources, including cattle grazing, 
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agriculture, fertilizer from residential lawns, fertilizer from a commercial golf 

course, and discharges from a municipal water treatment plant.  DEQ Ex.1, at 9,  

¶ 4; DEQ Ex. 1A, at 9-6, 9-7, 9-79; Hrg. Tr. Vol. 2, at 207:11-25, 230:13-25. 

F. Groundwater in Vicinity of Rosebud Mine 

73. Groundwater in the EFAC alluvium is classified predominantly as 

Class II and Class III groundwater.  DEQ Ex. 1A, at 8-8; Hrg. Tr. Vol. 2, at  

213:5-7.  

74. Groundwater monitoring wells in the vicinity of the Rosebud Mine 

frequently and naturally vacillate between Class II and Class III waters, and the 

variability occurs over space and time.  Hrg. Tr. Vol. 3, at 100:18-25, 101:20-22. 

75. The EFAC alluvium in the vicinity of the Rosebud Mine has a wide 

range of naturally occurring specific conductance varying from approximately 

1,800 microsiemens per centimeter to over 4,000 microsiemens per centimeter.  

Hrg. Tr. Vol. 3, at 97:21-24. 

76. The baseline concentration of TDS in the EFAC alluvium is 2,299 

milligrams per liter, which is equivalent to a specific conductance of 2,650 

microsiemens per liter.  Hrg. Tr. Vol. 3, at 102:17-22; DEQ Ex. 1A, at 9-33. 

77. Groundwater with a specific conductance (or electrical conductivity) 

of 2,650 microsiemens per liter is classified as a Class III water.  Hrg. Tr. Vol. 3, at 

97:19-98:3, 102:6-103:5. 
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78. Groundwater in the alluvium between Areas A and B, where the 

impacts from the AM4 Permit Amendment will occur, is classified as Class III 

groundwater.  DEQ Ex. 1A, at 9-31. 

G. EFAC Impairment 

79. DEQ’s Water Quality Planning Bureau, which includes the Water 

Protection Bureau, assesses Montana waters pursuant to Section 303(d) of the 

federal Clean Water Act every two years and produces a list of impaired waters 

which is included in a biennial integrated report to EPA.  Hrg. Tr. Vol. 3, at 

115:20-118:1, 162:2-7; DEQ Ex. 9, at 1; Hrg. Tr. Vol. 2, at 152:7-11, 224:1-6. 

80. DEQ’s Coal Section does not make impairment determinations.  The 

Coal Section considers impairment determinations, but has no responsibilities 

connected to them or their inclusion in the Section 303(d) impaired waters list 

managed by DEQ’s Water Quality Planning Bureau.  Hrg. Tr. Vol. 2, at 152:7-12, 

224:1-6. 

81. Since 2006, EFAC has been listed on DEQ’s 303(d) list as impaired 

for the function of aquatic life use support.  Hrg. Tr. Vol. 3, at 123:11-22, 161:17-

25, 177:5-21. 

82. DEQ utilizes “Attainment Records” (a.k.a. “assessment records”) to 

document and summarize all the information for a specific assessment unit (or 

stream reach), and to make impairment decisions for Clean Water Act 303(d)-
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listing purposes as to whether or not the uses have been affected and whether or 

not the stream is in compliance with water quality standards.  Hrg. Tr. Vol. 3, at 

139:12-19.  

83. DEQ’s “assessment records” assess which pollutants are affecting a 

waterbody, describe a level of confidence (high, medium, or low) as to whether the 

use is impaired, and determine whether the source of any such pollutant(s) have 

been confirmed or remain unconfirmed.  Hrg. Tr. Vol. 3, at 140:13-20.  

84. The ephemeral nature of an ephemeral stream also affects the nutrient 

criteria which apply to such a stream.  DEQ’s nutrient criteria are identified in 

DEQ’s Circular 12-A.  Those criteria describe their applicability to wadable 

streams.  “Wadable streams” is defined in that Circular and is specific to 

intermittent and perennial (and not ephemeral) waters.  Hrg. Tr. Vol. 3, at 154:8-

15. 

85. DEQ’s Water Quality Planning Bureau has not completed a remedial 

plan—called a Total Maximum Daily Load (TMDL)—to correct the water quality 

violations identified in East Fork Armells Creek. DEQ Ex. 10 at 20 (“[A] TMDL is 

required to address the factors causing the impairment or threat.”); see also Hrg. 

Tr. Vol. 3 at 126:15-18 (“[W]e would leave that to the next program—that would 

be the TMDL program—if there was impairment to do more of a thorough source 

identification and follow the next steps of the Clean Water Act process.”). 
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86. Because no TMDL has been prepared, DEQ’s Water Quality Planning 

Bureau has not calculated and assigned pollution limitations—called waste load 

allocations and load allocations—calculated to bring East Fork Armells Creek back 

into compliance with water quality standards. Hrg. Tr. Vol. 3 at 131:3-11 (“And 

from there, if not in compliance, that water body would then go to the TMDL. 

‘TMDL’ is an acronym for ‘total maximum daily load.’ It’s really a restoration 

plan, bring a stream back into compliance with the standards. That’s incorporated 

into any permitting process, whether—if it’s a permitted source, it would have a 

waste load allocation through the TMDL; non-permitted source would have a load 

allocation. And by ‘permitted,’ I mean MPDES [Montana Pollution Discharge 

Elimination System] permitted.”). 

i. Upper EFAC Impairment 

87. In 2006, DEQ’s Water Quality Planning Bureau assessed the upper 

portion of EFAC, from its headwaters to Colstrip, to determine if the creek was 

meeting applicable water quality standards.  DEQ Ex. 9, at 1. 

88. The resulting “Water Quality Standards Attainment Record” (a.k.a. 

“assessment record”) concluded that the creek was “Not Supporting” its designated 

use of supporting “Aquatic Life.”  DEQ Ex. 9, at 11.  This determination was 

based on “Information from local residents,” “Non-fixed station 

180



PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW 

PAGE 28 

physical/chemical” data, “Ecological/habitat surveys,” “Visual observation,” and 

“Other Agencies/Organizations provided monitoring data.”  Id. 

89. DEQ’s assessment record for Upper EFAC characterizes it as “[n]ot 

[s]upporting” aquatic life and identifies “[a]lteration in stream-side or littoral 

vegetation covers” as the cause, with surface mining identified as a possible, but 

unconfirmed source of the alteration.  DEQ Ex. 9, at 11-12; Hrg. Tr. Vol. 3, at 

141:1-9, 142:17-143:24. 

90. The basis for identifying mining as a possible source of the 

impairment in Upper EFAC was anecdotal information from before 2006 (when 

the document was authored).  Hrg. Tr. Vol. 3, at 145:19-146:3, 155:19-23; DEQ 

Ex. 9. 

91. At the time DEQ issued the CHIA in December 2015, DEQ (including 

the Coal Section and the Water Quality Planning Bureau) was aware that the 

information contained in the 2014 Assessment Record which attributed the 

impairment of aquatic life use in EFAC to alteration of streamside vegetative cover 

caused by surface coal mining was incorrect.  Hrg. Tr. Vol. 3, at 147:15-149:12, 

123:11-124:19.  

92. Mining adjacent to EFAC, which began in 1992, never got closer than 

three hundred feet to the stream channel. DEQ Ex. 1A at 9-9.  
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93. The Rosebud Mine never mined through the upper EFAC stream 

channel.  Hrg. Tr. Vol. 3, at 145:19-146:3, 148:14-149:3; DEQ Ex. 1A, at 9-9.  

94. The Rosebud Mine is not responsible for alterations in streamside 

vegetation, and DEQ’s Attainment Record does not demonstrate otherwise.  Hrg. 

Tr. Vol. 3, at 148:8-13; DEQ Ex. 9.  

ii. Lower EFAC Impairment 

95. In 2008 the Water Quality Planning Bureau assessed the lower portion 

of EFAC, from Colstrip to its confluence with the Yellowstone River, to determine 

if that portion of the creek was meeting applicable water quality standards.  DEQ 

Ex. 10, at 1. 

96. The resulting “Water Quality Standards Attainment Record” 

concluded that the creek was “Not Supporting” its designated use of supporting 

“Aquatic Life.”  DEQ Ex. 10, at 18.  The “Water Quality Standards Attainment 

Report” determined with low confidence that the causes of the impairment were 

“Specific Conductance,” “Total Dissolved Solids [TDS],” “Nitrate/Nitrite (Nitrite 

+ Nitrate as N),” and “Nitrogen (Total).”  Id. at 19.  The “Water Quality Standards 

Attainment Record” identified “Coal Mining” as one unconfirmed source of the 

excessive TDS and specific conductance.  Id.; Hrg. Tr. Vol. 3, at 155:15-156:2, 

156:24-157:23, 157:15-23, 15:15-19. 
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97. The Lower EFAC Attainment Record identifies three possible, 

unconfirmed sources of the pollution: transfer of water from an outside watershed, 

agriculture, and coal mining.  DEQ Ex. 10. 

98. Typically, the Water Quality Planning Bureau lists impairment causes 

with low confidence, indicating that additional investigation is needed, before 

drawing conclusions about the cause.  Hrg. Tr. Vol. 3, at 160:23-161:4. 

99. The Water Quality Planning Bureau does not usually confirm a source 

of impairment until the next phase of the assessment process, which is 

development of a Total Maximum Daily Load (“TMDL”).  Hrg. Tr. Vol. 3, at 

150:7-12. 

100. Of the potential impairment causes, coal mining is only associated 

with specific conductance and TDS; coal mining is not identified as a potential 

source of nitrate/nitrite or total nitrogen.  DEQ Ex. 10 at 19; Hrg. Tr. Vol. 3, at 

157:4-158:3. 

101. The “Water Quality Standards Attainment Record” further stated: 

“The [specific conductance] values do not appear to be vastly different from other 

drainages in the region; however, the probable impact from municipal sources and 

industrial pond seepage cannot be ignored.  The past and present impacts from 

changes in groundwater chemistry, surface flow, and atmospheric deposition 
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merit[] further investigation.  Salinity/TDS/chlorides will remain a cause of 

impairment.”  DEQ Ex. 10. 

102. In the CHIA, the Coal Section of DEQ distinguished the impacts of 

mining on TDS or specific conductance in Lower EFAC from the impacts on those 

parameters that are attributable to other sources.  DEQ Ex. 1A, at 9-85 to 9-87. 

103. DEQ has identified the town of Colstrip, discharges from the water 

treatment plant, infiltration and runoff from the golf course, agriculture, and 

grazing as sources of nitrogen, specific conductance, and TDS in Lower EFAC.  

Because the contribution from mining, which was analyzed in the CHIA, is not 

significant and because the section of Upper EFAC closest to and immediately 

downstream of the mine exhibits better water quality than Lower EFAC, DEQ 

concluded that mining is not a likely cause of the impairment.  DEQ Ex. 1 at 9, ¶ 4; 

DEQ Ex. 1A, at 9-6 to 9-7, 9-79; Hrg. Tr. Vol. 2, at 207:11-25, 229:3-231:24. 

104. Information available to the Coal Section of DEQ at the time it was 

evaluating the AM4 Permit application and reflected in the CHIA contradicts the 

unverified, anecdotal information utilized by the Water Quality Planning Bureau.  

Specifically, Department inspections and records demonstrate that WECO had not 

mined through the creek bed and mining at the Rosebud Mine was never closer 

than 300 feet from EFAC.  Hrg. Tr. Vol. 3, at 147:15-148:13; DEQ Ex. 1A, at 8-2, 

9-9. 
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105. Mining associated with the AM4 Permit will not cause violations of 

water quality standards.  Hrg. Tr. Vol. 2, at 211:17-212:12, 265:6-12; DEQ Ex. 1A, 

at 9-26 to 9-27, 10-1.  

106. Although Lower EFAC was impaired for TDS, mining is not the 

source of that impairment because the “data right next to the mine” from Upper 

EFAC, which provides the most appropriate determination of mine impacts, does 

not show increased TDS.  Hrg. Tr. Vol. 2, at 231:1-24. 

H. Total Dissolved Solids (TDS), Salt, and Salinity 

107. Salinity is a term that generally describes how salty water is. TDS, 

which is simply a measure of the total weight of dissolved solids in a liter of water, 

serves as the most reliable way to measure salinity in water.  Electrical 

conductivity, which is a measurement of how easily water transmits an electrical 

current, is another way to measure of salinity in water which is proportional, but 

not equal to TDS.  Hrg. Tr. Vol. 2, at 236:2-15; DEQ Ex. 1A, at 9-28.    

108. In EFAC, TDS values and electrical conductivity values are nearly 

commensurate with each other and may be used somewhat interchangeably.  Hrg. 

Tr. Vol. 3, at 232:15-233:5. 

109. EFAC exhibits extremely variable flow and a specific conductance (or 

electrical conductivity) that ranges widely from 2,000 to 10,000 microsiemens per 
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centimeter.  Hrg. Tr. Vol. 3, at 231:1-7, 232:4-14, 235:18-236:16; Hrg. Tr. Vol. 4, 

at 88:13-89:23.   

110. Over time, TDS loading in EFAC has gone down, although not 

significantly.  Hrg. Tr. Vol. 4, at 90:20-25.  

111. The Probable Hydraulic Consequences Addendum to the CHIA 

included a mass water balance calculation that determined the estimated increase 

of 13% over baseline TDS concentrations in the EFAC alluvium.  Hrg. Tr Vol. 2, 

at 235:15-236:1; DEQ Ex. 6A, at 4, 29; DEQ Ex. 1A, at 9-31; DEQ Ex. 1, at ¶ 10.  

112. The CHIA describes the effects of the predicted 13% increase in both 

TDS and specific conductance on the EFAC alluvium based (as noted) on the 

reasonable assumption that the increase in each parameter would be proportional.  

Hrg. Tr. Vol. 3, at 100:4-9; DEQ Ex. 1A, at 9-33.  

113. Alluvium consists of unconsolidated geologic deposits of valley fill 

material which is typically composed of differing amounts of silt, sand, and gravel 

depending on degree of stream development, which a river or stream deposits and 

erodes.  DEQ Ex. 1A, at 8-7; Hrg. Tr. Vol. 1, at 219:22-220:16.  

114. Alluvium is often found as a narrow body of geologic material that 

surrounds a stream on either side in the floodplain, where groundwater and surface 

water connect and interact as the alluvial groundwater moves generally down 

gradient and parallel to the stream.  Hrg. Tr. Vol. 1, at 220:9-16.  
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115. The EFAC alluvium has a wide range of natural specific conductance 

which varies both spatially and temporally over a range from approximately 1,800 

to over 4,000 microsiemens per centimeter.  Hrg. Tr. Vol. 3, at 97:19-24, 218:6-24, 

246:20-25, 247:9-25, Vol. 4, at 24:19-25:1, 25:22-27:17; see also DEQ Ex. 1A, at 

8-8, 9‐23, well WA‐104.   

116. The median and average concentrations for specific conductance in 

the EFAC alluvium in baseline conditions, which is undisturbed by mining, is 

Class III.  Hrg. Tr. Vol. 3, at 97:25-98:3. 

117. Monitoring wells in EFAC frequently change between the ranges of 

Class II and Class III groundwater in the natural condition.  Hrg. Tr. Vol. 3, at 

100:23-25; DEQ Ex. 1A, at 9-33.  

118. This phenomenon is illustrated by CHIA Figure 9-23, which shows 

EFAC alluvial monitoring wells which are upgradient of mining responding to 

natural changes in water level and quality between the Class II and Class III 

ranges.  Hrg. Tr. Vol. 3, at 101:6-10; DEQ Ex. 1A, Figure 9-23.  

119. The graphs depicted in CHIA Figure 9-23 illustrate the natural 

variability in both time and space in TDS concentrations in the EFAC alluvium, 

with the hydrograph for monitoring well WA-118 showing TDS variability 

between about 1,600 to about 3,000 milligrams per liter.  Hrg. Tr. Vol. 3, at 

101:20-25; DEQ Ex. 1A, Figure 9-23.  
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120. While it is likely that a 13% increase in TDS in the EFAC alluvium 

would cause some monitoring wells located therein (which are just below the 

threshold of Class II/Class III groundwater) to fall within the conductivity range of 

Class III (see ARM 17.30.1006), this type of change also occurs naturally (see 

CHIA Figure 9‐23, well WA‐104) and in much larger magnitude than a 13% 

change.  These changes are not therefore likely to be distinguishable from natural 

variations.  DEQ Ex. 1A, at 9-33; ARM 17.30.1005(3); Hrg. Tr. Vol. 3, at  

218:6-24.  

121. A 13% increase in TDS in the EFAC alluvium does not constitute a 

change in water quality at the level of the hydrologic unit (that is, the alluvial 

aquifer).  Hrg. Tr. Vol. 3, at 102:7-103:11, 76:13-77:14.  

122. The 13% predicted increase in TDS in the EFAC alluvium would 

result from currently permitted mining, and the mining operations associated with 

the AM4 Amendment would not result in any increase in the TDS concentration in 

the EFAC alluvium.  Hrg. Tr. Vol. 3, at 98:9-20; DEQ Ex. 1A, at 9-33. 

123. Conservation Groups offered expert testimony from Professor 

William Gardner, who testified generally that additional mining associated with the 

AM4 Amendment would result in shorter- and longer-term impacts on the salt load 

in EFAC.  Hrg. Tr. Vol. 1, at 174:3-9.  
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124. According to Prof. Gardner, the long-term salinity load will be 

increased in EFAC as migrating spoil water, which has higher TDS than Rosebud 

coal water, replaces Rosebud coal discharge to the alluvial system.  Hrg. Tr. Vol. 

1, at 185:21-186:7. 

125. Professor Gardner, however, did not calculate an increase in salinity 

in EFAC associated with the AM4 Amendment.  Hrg. Tr. Vol. 1, at 260:23-261:5, 

265:6-267:7. 

126. Nor did Prof. Gardner consider the fate and transport of calcite and 

gypsum, which he agreed would affect the volume of TDS, and therefore the 

amount of salt, that could migrate downstream.  Hrg. Tr. Vol. 1, at 261:3-5,  

262:2-19. 

127. Instead, Prof. Gardner calculated an “observable” 20% increase in 

TDS for alluvial groundwater.  Hrg. Tr. Vol. 1, at 260:23-261:5, 265:2-11. 

128. Professor Gardner’s testimony also did not address the extent to which 

the AM4 Amendment would increase the long-term salt-loading to EFAC.  Hrg. 

Tr. Vol. 1, at 260:23-261:5, 264:5-16. 

129. Nor did Prof. Gardner’s testimony address the question of whether the 

claimed increase in salt loading to EFAC from the AM4 Amendment would be 

significant.  Hrg. Tr. Vol. 1, at 264:5-16. 
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130. Instead, Prof. Gardner offered an unsubstantiated opinion that any 

addition of salt to the hydrologic system constituted an addition of salt to the 

hydrologic system.  Hrg. Tr. Vol. 1, at 264:5-16. 

131. DEQ’s experts Dr. Emily Hinz and Mr. Martin Van Oort convincingly 

refuted Prof. Gardner’s contentions.  Hrg. Tr. Vol. 2, at 232:7-234:8.  

132. The AM4 Amendment could not increase the salinity to EFAC 

because a large section of previously-mined and since-reclaimed spoil area lies 

between AM4 mining area and EFAC, and therefore mining at AM4 will not 

increase the concentration of TDS in the existing spoil water which is already 

migrating towards EFAC.  Hrg. Tr. Vol. 2, at 231:25-233:4. 

133. The magnitude of the salt loading to EFAC will not increase as a 

result of the AM4 Amendment; although the duration of the loading will increase.  

Hrg. Tr. Vol. 2, at 233:13-16, 238:5-13. 

134. Regarding the “longer duration of increased TDS entering the 

alluvium,” and “which a portion of that would enter into base flow,” the “increased 

TDS entering the alluvium” that DEQ considered in the CHIA was the increase 

from all mining, including the AM4 Permit:   

Q.   Dr. Hinz, you talked about the impacts of mining on East Fork 

Armells Creek surface water.  Is it your understanding that mining 

from the AM4 expansion will lead to additional salt moving into East 

Fork Armells Creek? 

A. It is my understanding that it would not result in additional salt 

beyond what would have occurred from the spoils already approved 
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and in place in the Area B permit between East Fork Armells Creek 

and AM4. 

 

Hrg. Tr. Vol. 2, at 264:23-265:2.  

135. Dr. Hinz also testified, “The spoil from AM4 would just basically 

result in additional spoil, so it would result in more of the same.  Essentially the 

water has a carrying capacity of salt that’s going through the groundwater, and it 

just doesn’t pick up more than is already going to be picked up.”  Hrg. Tr. Vol. 2, 

at 265:6-12. 

136. Probabilistic analyses conducted of pre-mine and post-mine salinity in 

the EFAC alluvium and surface water control reach estimate that only a “very, 

very, small quantity” of TDS is attributable to mining when compared to the 

background loading in the system, and the TDS contributions from mining “would 

not be measurable.”  Hrg. Tr. Vol. 4, at 24:19-25:1, 33:24-34:9. 

137. Because the conducted probabilistic analyses account for all TDS 

contributions from all prior mining activities on the control reach — Area A, Area 

B and Area C — it can be expected that the AM4 Permit would contribute a 

significantly smaller quantity of TDS than that estimated by the probabilistic 

analysis of all mining and in concentrations not measurable or detectable.  Hrg. Tr. 

Vol. 4, at 14:15-16:4, 38:9-20, 63:8-64:25.   

138. The AM4 Permit will not cause an additional increase in TDS levels 

in groundwater.  The AM4 Permit will extend the duration of time that TDS 
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concentrations increase in groundwater in the vicinity of the Rosebud Mine as a 

result of all permitted mining.  Hrg. Tr. Vol. 3, at 98:12-20, at 236:17-24, 238:14-

22, Hrg. Tr. Vol. 2, at 186:12-187:17. 

139. Because groundwater inflow to the alluvium provides a minor 

contribution to EFAC surface water, TDS levels in EFAC will not be significantly 

impacted by groundwater TDS levels associated with the AM4 Permit.  Hrg. Tr. 

Vol. 2, at 186:12-187:17, 233:25-234:7; Hrg. Tr. Vol. 3, at 239:8-240:3. 

140. The “amount of change [of TDS caused by mining associated with the 

AM4 Permit] would not be statistically significantly measurable” due to other 

sources of TDS and the “inherent variability of the system.”  Hrg. Tr. Vol. 3, at 

218:6-24. 

141. A statistical analysis shows that differences in the pre-mine and post-

mine condition resulting from all mining, in terms of TDS levels, cannot be 

measured.  Hrg. Tr. Vol. 3, at 246:20-25. 

142. Mining associated with the AM4 Permit will not impact that statistical 

analysis.  Hrg. Tr. Vol. 3, at 247:9-25. 

143. Conservation Groups did not calculate the degree to which mining 

associated with the AM4 Permit would allegedly change the concentration of TDS 

in EFAC.  Hrg. Tr. Vol. 1, at 260:23-261:5, 261:25-262:4, 266:10-267:7, 268:18-

23; Hrg. Tr. Vol. 3, at 218:25-219:24. 
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144. Mining associated with the AM4 Permit will cause “no measurable 

change to quantity or quality of ephemeral runoff … off the permit area into East 

Fork Armells Creek.”  Hrg. Tr. Vol. 2, at 186:12-22. 

145. The AM4 Permit will not change the Class III groundwater 

classification of EFAC alluvium because the AM4 Permit will not increase the 

TDS concentrations in groundwater in the vicinity of the Rosebud Mine.  Hrg. Tr. 

Vol. 3, at 98:4-11; 102:6-103:5. 

146. The anticipated 13% increase in the concentration of TDS in EFAC 

would not adversely affect the aquatic life in the water body.  Hrg. Tr. Vol. 3, at 

66:10-67:1. 

147. No evidence was presented showing that mining associated with the 

AM4 Permit will change the concentration of TDS outside the permit boundary in 

a manner or to an extent that the C-3 designated uses of EFAC would be adversely 

affected.  Hrg. Tr. Vol. 2, at 201:3-24. 

I. Nitrogen 

148. The CHIA does not explicitly reference numeric standards for total 

nitrogen from DEQ-12A, however the data and conclusions in the CHIA 

demonstrate that the AM4 Permit is designed to prevent material damage from 

nitrogen impacts.  Hrg. Tr. Vol. 3, at 72:20-73:21.  

193



PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW 

PAGE 41 

149. The CHIA determined that any addition of nitrate/nitrite to EFAC 

from AM4 permitted mining would essentially be so diluted as to be 

immeasurable, and thus well below the DEQ-12A total nitrogen standard of 1.3 

milligrams per liter.  Hrg. Tr. Vol. 3, at 33:4 to 34:6, 73:15-21; DEQ Ex. 1A, at 9-

26.  

150. There is a potential for residual blasting agents such as nitrogen, 

nitrate and nitrite to remain in the spoils after mining.  However, the current 

Rosebud Mine MSUMRA permit identifies blasting techniques as part of the plan 

for the protection of the hydrologic balance.  Hrg. Tr. Vol. 3, at 18:10-14, 19:20-

21; DEQ Ex. 1A, at 9-26, 9-57, and 9-78 to 9-79. 

151. The current DEQ-approved blasting plan requires the use of the best 

technology available, including the utilization of an emulsion and ammonium 

nitrate fuel oil (rather than dynamite), which more completely consumes the 

blasting agents.  Hrg. Tr. Vol. 3, at 196:3-6, 197:4-21.  

152. DEQ does not anticipate that any residual nitrogen or nitrate/nitiate 

associated with the AM4 Amendment will reach EFAC in concentrations of 

concern.  Hrg. Tr. Vol. 3, at 18:15-19:4, 26:1-7; DEQ Ex. 1A, at 9-26.  

153. Nitrogen, if any, occurs in the spoils at low levels and does not 

necessarily migrate to the surface water system or move downstream in the surface 

water system.  Hrg. Tr. Vol. 4, at 30:15-22. 
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154. Historical residual nitrogen (not associated with the AM4 Permit) 

remaining in the spoils after historical mining adjacent to EFAC, if any, potentially 

migrated to EFAC.  Hrg. Tr. Vol. 3, at 18:15-19:2.  However, the AM4 Permit, 

being over 6,000 feet upgradient from and not adjacent to EFAC, has less potential 

to contribute nitrogen to EFAC than historical mining adjacent to EFAC.  Hrg. Tr. 

Vol. 3, at 19:2-7; DEQ Ex.1A, at 9-26. 

155. DEQ’s conclusion that no material damage would result to EFAC 

from nitrogen, nitrate or nitrite from AM4 Amendment mining operations was 

based on an analysis of 30 years of modern data from Rosebud Mine spoils to 

determine the mobility and likelihood of movement of nitrate/nitrite through those 

spoils.  Hrg. Tr. Vol. 3, at 28:25-29:4. 

156. Thirty years of EFAC water samples have not detected a mining 

signature for nitrogen.  Hrg. Tr. Vol. 3, at 38:23-24. 

157. As mining has expanded, nitrogen has decreased in EFAC.  Hrg. Tr. 

Vol. 3, at 38:8-24, 79:17-18. 

158. Figure 9-17 of the CHIA was created based on monitoring data, and 

shows that as mining expanded at the Rosebud Mine the data did not reflect any 

correlating annual increases in nitrate/nitrite in stream samples (which would 

indicate that mining was the source of nitrate/nitrite exceedances), but instead 
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show decreasing concentrations of nitrogen.  Hrg. Tr. Vol. 3, at 36:16-22, 38:15-

24, 77:17-78:9, 79:10-18; DEQ Ex. 1A, at Figure 9-17. 

159. There is no discernable trend in the correlation between increased 

mining and concentrations of nitrogen in EFAC.  Hrg. Tr. Vol. 3, at 79:10-16. 

160. Upper EFAC does not exceed nitrogen water quality standards.  Hrg. 

Tr. Vol. 2, at 229:14-16. 

161. Lower EFAC exceeds nitrogen water quality standards, but the excess 

nitrogen is not attributable to mining.  Hrg. Tr. Vol. 2, at 228:25-230:25; DEQ Ex. 

1A, at 9-26. 

162. Excess nitrogen in Lower EFAC is attributable to the town of 

Colstrip, a golf course, a sewage treatment plant, a power plant, municipal run-off, 

and agriculture.  Hrg. Tr. Vol. 2, at 229:3-230:8, 277:10-279:12; Hrg. Tr. Vol. 3, at 

80:4-81:12. 

163. Excess nitrogen concentrations detected in surface waters downstream 

of active mining (Lower EFAC) are likely attributable to livestock rather than 

mining.  Hrg. Tr. Vol. 2, at 277:10-12; DEQ Ex. 1A, at 9-26.  

164. Excess nitrogen concentrations detected in groundwater wells are 

aomalous and likely attributable to anthropogenic and agricultural sources rather 

than mining.  DEQ Ex. 1A at 9-78 to 9-79.  
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165. Residual nitrogen may remain in the AM4 Permit spoils after mining, 

but if any remains, it is not likely to migrate from the AM4 Permit spoils to EFAC 

or the EFAC alluvium because of distance and dilution.  Hrg. Tr. Vol. 3, at 18:15-

19:7, 21:5-12, 33:1-8. 

166. AM4 Permit mining is not expected to contribute measurable nitrogen 

to EFAC.  Hrg. Tr. Vol. 3, at 73:15-17. 

167. Contributions of nitrogen to EFAC, if any, resulting from the AM4 

Permit will be diluted and not in concentrations of concern.  Hrg. Tr. Vol. 3, at 

29:5-8, 33:4-18.73:15-17. 

168. Mining associated with the AM4 Permit will not cause violations of 

water quality standards, including water quality standards for nitrogen and nitrate + 

nitrite.  Hrg. Tr. Vol. 2, at 211:17-212:12; DEQ Ex. 1A, at 9-26 and 9-27, 10-1. 

169. Conservation Groups’ experts did not analyze impacts from mining 

associated with the AM4 Permit specific to nitrogen levels in groundwater or in 

EFAC surface water. 

J. Aquatic Life 

170. In a June 2014 deficiency letter (prior to permitting), the Coal 

Section’s surface water hydrologist, Dr. Hinz, made the following request of 

WECO: 

EFAC existing and anticipated uses included water for 

livestock, wildlife, and aquatic life.  Please confirm, based on current 
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and future anticipated concentrations in the stream, that uses have not 

or will not be impaired.  Three aquatic life surveys were completed in 

the 1970’s but there have been none since that time.  Please conduct a 

current aquatic survey along stretches of EFAC adjacent to the 

Rosebud Mine permit areas (Areas A, B, and C) to identify 

assemblages of aquatic life using the stream habitat.  This information 

also will be useful for future permit revisions in Area A and Area C. 

 

Western Energy Ex. FFF, at 2. 

171. Dr. Hinz requested that WECO collect updated macroinvertebrate 

sampling data so that DEQ could qualitatively assess whether, for MSUMRA 

purposes, EFAC was supporting aquatic life and also to compare such data to 

sampling data from the 1970s.  Hrg. Tr. Vol. 2, at 219:20-220:11, 221:18 to 222:2; 

Hrg. Tr. Vol. 3, at 69:6-9. 

172. Flow data coupled with observations of EFAC during regular mine 

inspections indicate that the reach between the Area A facilities and the Area A 

Tipple may have intermittent to perennial water, at least since 2011.  DEQ Ex. 1A 

at 9-7.   

173. Dr. Hinz explained the impact of this intermittent water with respect 

to the CHIA: 

So as we were writing the hydrological impact assessment, we 

became concerned that there was a section of stream that could be 

intermittent, the section I described before between the Area A 

facilities and the juncture of [EFAC] with the highway. Because it 

would be intermittent, it – if it was intermittent, then different 

standards would apply as I described before where we would have 

some numeric standards relating to aquatic life. So part of our 

assessment was to ask the mine to collect some current 
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macroinvertebrate data so that we could qualitatively assess the use of 

that stream for aquatic life, plus we had some data from the 1970s and 

some anecdotal data from the '90s that stated that this section was 

supporting aquatic life. So we used it purely as just yet one more line 

of evidence to determine if the [EFAC] was currently supporting its 

uses and -- with respect to just being an intermittent stream. It was not 

meant to go beyond the scope of MSUMRA. 

 

Hrg. Tr. Vol. 2, at 219:14-220:11. 

174. Aquatic life surveys were conducted in the 1970s along EFAC in 

connection with prior permitting for the Rosebud Mine, and only used as a general 

analysis of stream habitat conditions, rather than to determine specific stressors.  

DEQ Ex. 1A, at 9-7.  

175. In response to Dr. Hinz’s request, WECO engaged Penny Hunter from 

ARCADIS U.S., Inc., who surveyed aquatic macroinvertebrates in EFAC in 

October 2014, and produced a report (Arcadis Report).  DEQ Ex. 7. 

176. The 2014 Arcadis Report was not intended to serve as a water quality 

assessment; therefore, calculation of metrics such as the O:E and Bray Curtis 

indices and comparison to reference stream were not necessary and were not part 

of the 2014 Arcadis Report.  Hrg. Tr. Vol. 1, at 298:13-20, Vol. 2, at 18:6-25, Vol. 

3, at 162:25-163:14, 164:4-6, Vol. 4, at 179:17-20, 187:3-22, 261:4-20, 263:2-22. 

177. Western Energy, through ARCADIS, conducted the aquatic life 

survey consistent with guidance provided by DEQ regarding appropriate 

methodology and protocols and submitted the aquatic life survey to DEQ on 
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February 2, 2015, with its response to the seventh deficiency letter from June 2014.  

Western Ex. GGG; DEQ Ex. 7; MEIC Ex. 45; DEQ Ex. 11; MEIC Ex. 25; Western 

Ex. V. 

178. The 2014 Arcadis Report produced data showing macroinvertebrate 

diversity in EFAC.  Hrg. Tr. Vol. 1, at 298:13-20. 

179. Dr. Hinz discussed her request for Upper EFAC macroinvertebrate 

sampling data from Western Energy in connection with the AM4 Amendment with 

staff of DEQ’s Water Quality Planning Bureau before she requested WECO gather 

updated macroinvertebrate data.  Hrg. Tr. Vol. 3, at 162:8-17; MEIC Ex. 15.  

180. DEQ directed ARCADIS to utilize DEQ’s Sample Collecting, 

Sorting, Taxonomic Identification, and Analysis of Benthic Macroinvertebrate 

Community Standard Operating Procedure (March 2012), (MEIC Ex. 25), to 

collect, but not analyze, updated macroinvertebrate data from upper EFAC in 

connection with the AM4 Amendment permitting process. Hrg. Tr. Vol. 3, at 

165:20-166:4, 183:22-184:8, MEIC Ex. 43; Hrg. Tr. Vol. 2, at 87:24-90:1.  

181. Water Quality Planning Bureau Chief Eric Urban,  advised DEQ Coal 

Section staff, consistent with DEQ’s Water Quality Assessment Methods (Nov. 

2011) (DEQ Ex. 11 Table A-2), that analyzing macroinvertebrate data in 

conjunction with indices of biologic integrity would not provide an accepted or 

reliable indicator of aquatic life support functionality in an eastern Montana 
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ephemeral stream for Section 303(d) listing purposes.  Hrg. Tr. Vol. 3, at 163:8-14, 

164:1-6. 

182. Consistent with DEQ’s Water Quality Assessment Methods (DEQ Ex. 

11) Mr. Urban directed his staff to report on taxa and assist with any discussions of 

what the stand-alone sampling showed.  Hrg. Tr. Vol. 3, at 163:8-14; 164:1-23; see 

also MEIC Ex. 15, at 2.  

183. Mr. Urban did not disagree that the macroinvertebrate data at issue 

could be used to assess individual species, or be utilized from another angle or 

discipline other than the direct assessment of overall stream health for 303(d) 

listing and assessment purposes.  Hrg. Tr. Vol. 3, at 164:1-6; see also id., at  

179:1-11. 

184. DEQ’s Water Quality Assessment Methods, reflects the Departments 

findings that the ephemeral nature of ephemeral streams affects the communities of 

aquatic biota that a stream is capable of supporting and thus affects the types of 

analytical data which could be gathered from such streams, thereby limiting the 

usefulness or reliability of macroinvertebrate data for the purposes of determining 

whether an ephemeral stream is in compliance with water quality standards.  DEQ 

Ex. 11, at Table A-2; Hrg. Tr. Vol. 3, at 151:7-24, 179:4-11. 

185. In November of 2011, and after extensive investigation and 

consideration, DEQ revised its Water Quality Assessment Methods to reflect its 
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determination that naturally occurring variables such as low flow, high 

temperatures, poor sediment, and high salinity (all of which are indistinguishable 

from anthropogenic impacts) preclude macroinvertebrate sampling from serving as 

a reliable or useful metric for assessing the aquatic life support functions of eastern 

Montana prairie streams for purposes of DEQ’s Clean Water Act Section 303(d) 

impaired waters list.  Hrg. Tr. Vol. 3, at 136:4-138:24, 166:23-176:3, DEQ Ex. 11, 

at Table A-2. 

186. DEQ accordingly does not utilize or consider analyses of 

macroinvertebrate data via indices of biological integrity such as the Montana 

Hilsenhoff Biotic Index (MT‐HBI) or Montana Observed: Expected model (MT 

O:E) or any “reference stream” approach to assess aquatic life support standard 

compliance in prairie streams for 303(d) listing purposes.  Hrg. Tr. Vol. 3, at 

167:4-25; 168:2-4; 169:1-8. 

187. DEQ instead assesses aquatic life support functions of eastern 

Montana ephemeral prairie streams with important physical metrics such as 

streamside alteration of vegetative habitat.  Hrg. Tr. Vol. 3, at 154:16 to 155:14; 

DEQ Ex. 9.  

188. In connection with DEQ’s AM4 material damage determination,  

Dr. Hinz appropriately utilized the updated macroinvertebrate sampling data via a 

qualitative analysis as an indicator of whether or not aquatic life was still being 
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supported in EFAC at its current TDS concentrations.  Hrg. Tr. Vol. 2, at 221:18-

222:12, 226:21-24. 

189. A qualitative analysis differs from a quantitative analysis, which 

typically involves a statistical assessment of numeric data or using of one or more 

selected metrics.  Hrg. Tr. Vol. 2, at 220:20-221:2.  

190. Dr. Hinz’s concluded the updated macroinvertebrate survey 

empirically demonstrated that a diverse community of macroinvertebrates, 

consisting of taxa commonly found in eastern Montana prairie streams, was using 

the stream reach at issue.  Hrg. Tr. Vol. 2, at 257:1-5, 258:1-7, 259:2-4; Hrg. Tr. 

Vol. 3, at 87:1-13; DEQ Ex. 1A, at 9-8; DEQ Ex. 1, at 9.  

191. Dr. Hinz also compared the updated (2014) macroinvertebrate 

sampling data to the 1970s macroinvertebrate data to conclude that the data from 

2014 was consistent, in terms of taxa richness (that is, numbers), with the data 

collected in the 1970s.  DEQ Ex. 1A, at 9-7, Table 6-3.  

192. The prior 1970s macroinvertebrate sampling data provided a baseline 

of conditions in EFAC before a large amount of mining took place in the EFAC 

drainage basin.  Hrg. Tr. Vol. 2, at 223:15-225:25.  

193. The 2014 Arcadis Report shows that EFAC’s beneficial use of aquatic 

life is supported and is consistent with natural conditions of ephemeral prairie 
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streams and with historic data.  Hrg. Tr. Vol. 2, at 221:14-222:11; Hrg. Tr. Vol. 4, 

at 189:7-13, 258:11-259:12, 260:23-261:20. 

194. “[T]axa richness was similar at all the sites sampled along East Fork 

Armells Creek” in the 1970s, and the 2014 Arcadis Report demonstrates similar 

diversity of the macroinvertebrate community in EFAC.  DEQ Ex. 1A, at 9-7 to  

9-8. 

195. Ms. Hunter, a qualified expert in aquatic toxicology and biological 

monitoring, agreed with Dr. Hinz’s conclusion that the taxa richness had remained 

consistent in EFAC between the sampling events in the 1970s and 2014.  Hrg. Tr. 

Vol. 4, at 174:22-175:5, 184:4-187:2.  

196. DEQ obtained and utilized the updated macroinvertebrate sampling 

data for purposes of an impact assessment for material damage determination 

under MSUMRA rather than to assesses whether EFAC was currently meeting 

water quality standards under Section 303(d) of the Clean Water Act.  Hrg. Tr. 

Vol. 3, at 88:6-13. 

197. Dr. Hinz assessed multiple lines of evidence (physical, chemical and 

biological) in order to reach her determination that there would be no material 

damage to the aquatic life uses of EFAC from the AM4 Amendment.  Hrg. Tr. Vol. 

3, at 70:21-71:2; Hrg. Tr. Vol. 2, at 228:3-10; DEQ Ex. 1A at 9-7 to 9-8, 9-11, 9-

26. 
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198. As the CHIA demonstrates, DEQ Coal Section staff assess available 

biological, physical, and chemical data in its entirety in order to make a material 

damage determination.  Hrg. Tr. Vol. 3, at 71:1-6.  

199. Sean Sullivan, an expert in aquatic ecology and taxonomy, understood 

that macroinvertebrate monitoring can be conducted for purposes other than an 

attainment demonstration under the 303(d) list, and agreed that macroinvertebrate 

data could be used to assess the question of whether there was macroinvertebrate 

life in EFAC.  Hrg. Tr. Vol. 2, at 98:6-10, 114:10-115:13.  

200. Mr. Sullivan’s fieldwork experience has predominantly involved 

western Montana streams, which have significantly different physical, chemical 

and biological characteristics as compared to eastern Montana streams.  His 

fieldwork has not included eastern Montana prairie streams, and he has not visited 

or observed conditions in East Form Armells Creek.  Hrg. Tr. Vol. 2, at 37:3-25, 

38:12 to 39:9. 

201. Streams in eastern Montana differ significantly from western Montana 

streams in terms of geomorphology, stream channel formation, substrates, aquatic 

life habitat and overall system ecology.  Hrg. Tr. Vol. 3, at 129:23-130:5. 

202. Eastern Montana streams typically originate in an ephemeral nature, 

being snowmelt-driven, which usually occurs in a February to March timeframe.  

Hrg. Tr. Vol. 3, at 129:14-22. 
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203. Mr. Sullivan did not conduct a material damage assessment in this 

case, nor has he ever conducted such an assessment as of the date of his testimony. 

Hrg. Tr. Vol. 2, at 44:22-45:10. 

204. Unlike DEQ staff, Mr. Sullivan, did not compare any of the water 

chemistry upstream of the mine to water chemistry downstream from the mine. 

Hrg. Tr. Vol. 2, at 74:3-7.  

205. Mr. Sullivan’s testimony did not include any kind of causal 

assessment or empirical data addressing any potential cause of impairment in 

EFAC.  Hrg. Tr. Vol. 2, at 69:24-72:4. 

206. Mr. Sullivan understood and agreed that DEQ does not use 

macroinvertebrate data to make attainment demonstrations for purposes of the 

303(d) list in the Eastern Montana prairie streams, although Mr. Sullivan does not 

really know how DEQ went about making its 303(d) determination that EFAC is 

impaired for aquatic life use support.  Hrg. Tr. Vol. 2, at 80:10-15, 95:10-17.  

207. Mining associated with the AM4 Permit will not cause violations of 

water quality standards, including water quality standards designed to protect 

aquatic life.  Hrg. Tr. Vol. 2, at 211:17-212:12; DEQ Ex. 1A at 9-26-9-27, 10-1. 

208. Coal mining has never been a confirmed “source of impairment” for 

aquatic life beneficial use in either Upper EFAC or Lower EFAC.  Hrg. Tr. Vol. 3, 
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at 123:11-124:19, 125:17-126:14, 126:19-127:9, 142:17-143:7, 148:8-149:3, 

156:12-157:10, 160:13-161:4. 

K. Material Damage 

209. The AM4 CHIA assesses the cumulative hydrologic impacts of the 

AM4 Amendment and provides an affirmative demonstration that material damage 

to surface water or groundwater will not result from mining associated with the 

AM4 Amendment.  DEQ Ex. 1A at 9-1 to 9-87, 10-1 to 10-2; see also Hrg. Tr. 

Vol. 2, at 195:4-17, 197:24-198:6, 197:7-15. 

210. The CHIA includes a cumulative impact analysis of all mining that 

would interact with AM4.  Hrg. Tr. Vol. 3, at 72:9-13; DEQ Ex. 1A, at 2-7.  

211. DEQ’s determination material damage assess impacts to the 

hydrologic balance at the level of a hydrologic unit, such as an aquifer (in the case 

of groundwater) or a stream basin or sub-basin (in the case of surface water).  Hrg. 

Tr. Vol. 2, at 196:18-22, 196:23-197:5, 196:18-197:5. 

212. DEQ determined for every impact analyzed in connection with the 

AM4 Amendment that it was more likely than not that there would be no material 

damage from AM4 to the hydrologic balance outside of the permit boundary.  Hrg. 

Tr. Vol. 2, at 211:6-10, 211:11-16.  
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i. Surface Water Material Damage Assessment  

213. For surface waters, DEQ’s material damage criteria include narrative, 

numeric and other generally applicable water quality standards, except in the case 

of ephemeral streams to which numeric water quality standards are inapplicable.  

Hrg. Tr. Vol. 2, at 211:17-212:12; DEQ Ex. 1A, at 2-3 to 2-5.  

214. DEQ’s surface water assessment here analyzed multiple lines of data 

(physical, biological and chemical) to identify the likely impacts of the AM4 

Amendment outside the permit boundary.  Hrg. Tr. Vol. 2, at 212:3-6.  

215. The CHIA concluded that mining associated with the AM4 

Amendment would not result in any additional water quality impacts to EFAC or 

cause EFAC to fail to meet designated uses of the C-3 classification outside the 

permit boundary.  Hrg. Tr. Vol. 2, at 186:20-22, 201:9-12; DEQ Ex. 1A, at 9-9 and 

9-11. 

216. For example, mining from the AM4 expansion will not lead to higher 

salt concentrations in EFAC beyond those already resulting from spoil currently in  

place between EFAC and AM4 which was previously approved in the Area B 

permit and analyzed under earlier CHIAs.  Hrg. Tr. Vol. 2, at 264:20-265:2. 

217. Groundwater in spoil has what is essentially a carrying capacity in 

terms of salt saturation beyond which salt concentrations are not likely to increase, 

which in this case is not expected to cause exceedances of material damage 
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thresholds, although the duration of increased salt concentrations and the overall 

load of salt are expected to increase as a result of the AM4 Amendment.  Hrg. Tr. 

Vol. 2, at 232:11-233:4, 265:8-12.  

218. Surface water and groundwater systems are considered to be 

connected.  Hrg. Tr. Vol. 1, at 219:9-11. 

219. The duration of an impact below the material damage threshold has no 

effect on a material damage determination, because material damage is merely a 

magnitude threshold.  Hrg. Tr. Vol. 2, at 190:4-12, 234:3-6. 

220. After mining, the additional spoil water associated with the AM4 

Amendment would flow through the existing spoils and eventually reach EFAC, 

resulting in more similar-quality spoil water reaching the creek, without increasing 

the concentration of TDS at any given time in EFAC.  Hrg. Tr. Vol. 2, at 233:5-

234:8.  

221. The process by which groundwater moves from bedrock adjacent to 

the alluvium into the alluvium is known as “lateral recharge.”  Hrg. Tr. Vol. 1, at 

219:12-18. 

222. Although Prof. Gardner posited that lateral recharge from the Rosebud 

coal to the alluvium plays an important role contributing to the surface water flow 

dynamics of EFAC, the data shows that the groundwater discharge from the 

alluvium (with contributions from Rosebud coal) to EFAC is insignificant and not 
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a critical component of the groundwater balance.  Hrg. Tr. Vol. 1, at 223:5-224:7, 

269:15-272:19; MEIC Ex. 6, at 157-158; Hrg. Tr. Vol. 2, at 236:16-237:4. 

223. Previously approved mining adjacent to EFAC in Area B was 

completed decades ago (generally in the 1970s and 1980s), and the spoil from this 

mining has become saturated in the intervening years and developed the existing 

concentrations of TDS.  Hrg. Tr. Vol. 2, at 233:17-24; DEQ Ex. 1A, at 9-58 to 9-

59. 

224. The monitored water quality in EFAC downstream of the Rosebud 

Mine and upstream of the town of Colstrip nonetheless shows that the water 

exiting the permit area has lower specific conductance, TDS and nitrate-nitrite 

concentrations than samples taken downstream of the mine in Colstrip where 

EFAC is subject to multiple non-mining anthropogenic impacts.  Hrg. Tr. Vol. 2, at 

228:16-231:24; DEQ Ex. 1 at 9.  

225. The AM4 Amendment is located over 6,000 feet upgradient from 

EFAC and is not adjacent to the creek.  Hrg. Tr. Vol. 3, at 19:2-4; DEQ Ex. 1A, at 

9-26.  

226. During mining, ponds and impoundments for the AM4 Amendment 

will be located along the edge of the permit boundary between the mining area and 

the stream, and will intercept surface runoff to EFAC, resulting in reduced surface 

runoff to the stream during mining.  Hrg. Tr. Vol. 2, at 181:18-23.  
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227. These structural best management practices are, however, designed to 

protect water quality by preventing excess sediment from disturbed ground which 

has been stripped of vegetation from reaching EFAC until approximate pre-mine 

conditions are restored.  Hrg. Tr. Vol. 2, at 183:4-7. 

228. Increases in sediment in runoff are the primary changes in surface 

water quality associated with the AM4 Amendment.  Hrg. Tr. Vol. 2, at 183:2-4. 

229. While strip-mining causes impacts to surface water quality and 

quantity, once the excavation is backfilled and replaced with graded, post-mine 

topography, measurable changes to the quantity and quality of surface runoff from 

the Rosebud Mine are not expected.  Hrg. Tr. Vol. 2, at 186:12-22.  

230. Following mining and reclamation, surface water quantity and quality 

is expected to return to pre-mine conditions.  Hrg. Tr. Vol. 2, at 182:20-183:2, 

186:15-22. 

231. The AM4 Permit will cause no measurable change in the quality of 

ephemeral runoff flowing over the surface of the land and into EFAC.  Hrg. Tr. 

Vol. 2, at 186:15-20. 

232. Mining associated with the AM4 Permit, as presented in the 

application and as analyzed by DEQ, would not result in material damage to 

surface water.  Hrg. Tr. Vol. 2, at 197:7-15, 201:3-24. 
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ii. Groundwater Material Damage Assessment  

233. In terms of water quantity impacts to groundwater, the AM4 

Amendment will increase the drawdown or reduction in water levels which already 

exists from previous mining in the immediate vicinity of those additional mine cuts 

that are shown in Figure 3-1 in the CHIA.  Hrg. Tr. Vol. 2, at 188:3-13; DEQ Ex. 

1A, at 9-80 to 9-81, Figure 9-84. 

234. The CHIA concluded that the AM4 Amendment would have impacts 

to groundwater quantity, particularly in the overburden and the Rosebud coal near 

the mine pits, although not in a manner or to the extent that material damage will 

occur to the hydrologic balance outside the permit area.  Hrg. Tr. Vol. 2, at 210:9-

15; DEQ Ex. 1A, at 9-83.  

235. The additional proposed mining associated with the AM4 Amendment 

is expected to take approximately six years, which will extend the Area B 

drawdown by six years, expand the spoils aquifer by roughly 8%, and  

proportionally extend the time for the Area B spoils aquifer to re-saturate by 

roughly the same amount (8%).  Hrg. Tr. Vol. 2, at 189:5-10, 17-25.  

236. Given that groundwater in the vicinity of Rosebud Mine (like all 

groundwater in Montana) is classified based on the natural specific conductance of 

the groundwater, DEQ looked at each hydrologic unit and what the concentrations 

of specific conductance were for those units, and determined which standards 
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apply based upon the class of those groundwater units.  Hrg. Tr. Vol. 2, at 212:19-

213:4; DEQ Ex. 1A, at 2-5.  

237. In general, the groundwater units in the Rosebud Mine area fall into 

Class II and Class III waters.  Class II groundwaters waters have specific 

conductance between 1,000 and 2,500 microsiemens per centimeter, while Class 

III groundwaters waters have specific conductance between 2,500 and 15,000 

microsiemens, and narrative standards also apply to both classes based on the uses 

designated for such classes.  Hrg. Tr. Vol. 2, at 213:5-15; DEQ Ex. 1A, at 2-5.  

238. Figure 9-21 depicts with cross-sections the subsurface hydrologic 

units assessed in the CHIA.  Hrg. Tr. Vol. 2, at 208:3-7; DEQ Ex. 1A, Figure 9-21.  

239. The first layer depicted in CHIA Figure 9-21 is alluvial material, 

consisting of highly permeable and transmissive gravel and silt, and 

unconsolidated material.  Hrg. Tr. Vol. 2, at 208:14-25; DEQ Ex. 1A, at Figure  

9-21. 

240. Below the alluvium, water-bearing bedrock units depicted in Figure 9-

21 include overburden, which consists of a varied series of sedimentary rocks 

including sandstone, silt stone and mud stone.  Hrg. Tr. Vol. 2, at 209:4-16; DEQ 

Ex. 1A, at Figure 9-21. 

241. Beneath the overburden is the Rosebud coal seam, followed in 

descending order by a layer of sedimentary interburden, the McKay coal seam and 
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the sub-McKay underburden.  Hrg. Tr. Vol. 2, at 209:19-210:5; DEQ Ex. 1A, at 

Figure 9-21. 

242. In terms of water quality, the spoil that is produced as a result of the 

AM4 mining is expected to have a similar water quality as the previously existing 

and currently permitted spoil areas, so it is not expected to have any impact on the 

offsite water quality.  Hrg. Tr. Vol. 2, at 188:14-19, 210:16-25. 

243. Mining associated with the AM4 Permit will only increase the 

duration of time that groundwater impacts the small intermittent reach of EFAC 

closest to the mine; mining associated with the AM4 Permit will not increase the 

severity of the impact.  Hrg. Tr. Vol. 2, at 186:23-187:5. 

244. Mining associated with the AM4 Permit “would have no change to the 

water quality impacts from mining on EFAC.”  Hrg. Tr. Vol. 2, at 186:20-22. 

245. The hydrologic consequences and cumulative hydrologic impacts of 

mining associated with the AM4 Permit, specifically the anticipated increase in 

surface water TDS, will not preclude existing land uses outside the mining area.  

DEQ Ex. 1A, at 10-1. 

246. EFAC is classified as a C-3 surface water and the designated uses of 

EFAC outside the AM4 Permit area, but within the cumulative impacts area, are 

bathing, swimming, recreation, growth and propagation of non-salmonid fishes and 

associated aquatic life, waterfowl and fur bearers and marginal support of drinking, 
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culinary, and food processing purposes, agriculture and industrial water supply.  

Historic and current surface water uses in and adjacent to the mine include 

domestic, livestock, wildlife and industrial.  However, because EFAC is 

“predominantly ephemeral, many of these uses are really only in existence when 

water is flowing.”  Hrg. Tr. Vol. 2, at 201:3-24; DEQ Ex. 1A, at 6-1 to 6-3. 

247. Mining associated with the AM4 Permit would not result in any 

changes to the C-3 designated uses of EFAC.  Hrg. Tr. Vol. 2, at 201:3-24. 

248. No evidence was presented showing that mining associated with the 

AM4 Permit will cause any changes outside the permit boundary in a manner or to 

an extent that land uses would be adversely affected.  Hrg. Tr. Vol. 1, at 260:23-

261:5, 261:25-262:4, 266:10-267:7, 268:18-23; Hrg. Tr. Vol. 4, at 245:22-246:9. 

DISCUSSION 

 Generally, the Conclusions of Law (below) follow from the Findings of Fact 

(above) without the necessity of additional explanation.  There are two exceptions, 

however: the Conclusions regarding (1) the burden of proof, and (2) the material 

damage determination for TDS.  The following discussion is provided for the 

purpose of clarifying how the Finding of Facts lead to the Conclusions of Law on 

these two particular issues.  
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A. Burden of Proof 

Throughout the life of this permit (to date), different parties have had 

different responsibilities imposed by statute and rule: First, WECO had an 

obligation to present a permit application to DEQ that “affirmatively 

demonstrate[d]… that… the hydrologic consequences and cumulative hydrologic 

impacts will not result in material damage to the hydrologic balance outside the 

permit area.”  Admin. R. Mont. 17.24.405(6); see also Mont. Code Ann. §§ 82-4-

227(1), (3), (11).   

Second, after receiving the application, DEQ was required to review the 

“information set forth in the application or information otherwise available that is 

compiled by the department” (Admin. R. Mont. 17.24.405(6)), including “an onsite 

inspection and [] an evaluation of the operation by the department” (Mont. Code 

Ann. § 82-4-227(1)) and information brought to DEQ’s attention through the 

public participation process (id. §§ 82-4-222(1)(l), -226(8); Admin. R. Mont. 

17.24.401-405).  Based on all of this available information, DEQ then had to 

confirm whether (or not) it could lawfully issue the permit.  Admin. R. Mont. 

17.24.405(6).  The law is: 

The department may not approve an application … unless the 

application affirmatively demonstrates and the department's written 

findings confirm, on the basis of information set forth in the 

application or information otherwise available that is compiled by the 

department, that: 

… 
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c) the hydrologic consequences and cumulative hydrologic impacts 

will not result in material damage to the hydrologic balance outside 

the permit area…. 

 

Admin. R. Mont. 17.24.405(6) (emphasis added); see also Mont. Code Ann. § 82-

4-227(1).  DEQ was therefore required to confirm that the proposed mining 

affirmatively will not result in “material damage” to water outside the permit area. 

ARM 17.24.405(6). 

Third, and finally, comes the contested case.  Mont. Code Ann. § 82-4-

206(1)-(2); Admin. R. Mont. 17.24.425(1).  The Montana Supreme Court has held 

that, in a permitting action like this one, “as the party asserting the claim at issue, 

Conservation Group had the burden of presenting the evidence necessary to 

establish the facts essential to a determination that the Department’s decision 

violated the law.”  Mont. Envtl. Info. Ctr. v. Mont. Dep’t of Envtl. Quality, 2005 

MT 96, ¶ 16, 326 Mont. 502, 112 P.3d 964.  The “facts essential” must also be 

proved by a preponderance of the evidence.  Id. ¶ 22.  In this contested case 

hearing, therefore, Conservation Groups have the burden of proving by a 

preponderance of the evidence that DEQ’s decision to issue the permit violated the 

law.  Id.  What that means within the legal framework of this particular case, 

however, is somewhat entangled. 

Intervenors argue that in this contested case proceeding, Conservation 

Groups have a burden to prove “by a preponderance of the evidence that 
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cumulative hydrologic impacts will result in violation of water quality standards.” 

This is not correct, but in a very subtle way: Conservation Groups need not prove a 

certainty—a more likely than not possibility will suffice.  Conservation Groups 

only have the burden to show that DEQ issued a permit that violated the law.  The 

law will be violated if DEQ granted a permit that, based on the information 

available to it at the time, did not affirmatively demonstrate that there will not be 

“material damage.”  In other words, if a permit could result in “material damage,” 

then it cannot be said that it affirmatively will not.  Admin. R. Mont. 17.24.405(6); 

see also Signal Peak, BER 2013-07 SM at ¶¶ 103, 116 (“‘Prevent’ does not mean 

‘minimize’” “the record before DEQ showed only that the proposed operation may 

or may not be designed to prevent material damage … This showing does not 

constitute affirmative evidence that the cumulative hydrologic impact will not 

result in material damage…. ”) 

Therefore, Conservation Groups have the burden to show, by a 

preponderance of the evidence, that DEQ had information available to it, at the 

time of issuing the permit, that indicated issuing the permit could result in 

“material damage.”  If DEQ had such information available to it, and issued the 

permit anyway, then DEQ issued the permit in violation of the law.  As shown in 

the Findings of Fact (above) and Conclusions of Law (below), however, 

Conservation Groups did not meet even this lesser burden (than the one urged by 
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Intervenors).  Conservation Groups did not provide sufficient evidence to show a 

more likely than not possibility that the AM4 Amendment will result in “material 

damage” as defined in Mont. Code. Ann. §§ 82-4-203(24), (31) and Admin. R. 

Mont. 17.24.301(31), (32), (55), (68). 

B. TDS and Material Damage 

In their Notice of Appeal, Conservation Groups alleged that DEQ’s permit 

“did not support a negative material damage determination with respect to … 

violations of water quality standards in the upper and lower segments of [EFAC], 

which DEQ has previously attributed to operations of the Rosebud Mine.”  Notice 

of Appeal, at 3.  Conservation Groups essential argument is that because EFAC is 

already listed as a 303(d) impaired water (i.e., already violating water quality 

standards for salinity and not supporting its Class III beneficial uses), any 

increased violations of water quality standards—(e.g., in salinity) to EFAC will 

necessarily cause material damage to EFAC and therefore violate Mont. Code Ann. 

§ 82-4-227(3)(a) and Admin. R. Mont. 17.24.405(6).3 

                                              
3 Conservation Groups also make much of the fact that DEQ has not completed a Total Maximum Daily Load 

(TMDL) analysis for EFAC. However, Conservation Groups point to no law that requires a TMDL analysis for the 

purpose of MSUMRA’s “material damage” assessment. If DEQ were required to undertake a TMDL for EFAC 

(which is by no means certain), such a requirement would be found in the Water Quality Act, not MSUMRA. The 

only issue in this case is the analysis of the AM4 Amendment pursuant to MSUMRA: is the permit designed to 

prevent “material damage.” Therefore, absent some law engrafting the Water Quality Act’s TMDL requirements 

onto MSUMRA’s material damage assessment (as the water quality standards have been engrafted pursuant to 

Mont. Code. Ann. § 82-4-203(31) and Admin. R. Mont. 17.24.301(68)), discussion of a TMDL for EFAC is 

irrelevant to the present case. 
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First, the evidence presented at hearing belied Conservation Groups’ claim, 

that EFAC’s existing impairment was “previously attributed to operations of the 

Rosebud Mine.”  Testimony from Mr. Urban, Dr. Hinz, and Mr. Van Oort, in 

conjunction with exhibits DEQ 10 and DEQ 1A, at 9-85 to 9-87, showed that the 

Water Quality Planning Bureau and the Coal Section did not believe EFAC’s 

existing impairments were attributable to coal mining.  Rather, the evidence 

showed that salinity in Upper EFAC was likely attributable to its inherent nature as 

an ephemeral stream and the loss of streamside vegetation, most likely as a result 

of agriculture.  See supra, at FOF § G.  With respect to Lower EFAC, impairments 

were likely attributable to other downstream sources (e.g., the town of Colstrip). 

Id.  Similarly, Upper EFAC was not supporting most of its beneficial uses (e.g., 

wading, swimming, salmonid fishes, etc.) because of its ephemeral nature.  Id. 

Conservation Groups did not produce any convincing evidence that EFAC’s 

existing impairment was previously attributed to operations of the Rosebud Mine. 

Second, Conservation Groups’ conclusion (that the AM4 will increase 

salinity and therefore necessarily cause increasing violations of water quality 

standards) is faulty both as a matter of fact and as a matter of law.  

As a matter of fact, Conservation Groups’ conclusion fails because there is 

no evidence that the AM4 Amendment, which is the only permitting decision at 

issue in this case, will cause any increase in salinity to the EFAC alluvium.  
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Conservation Groups make much of a calculation in the PHC Addendum to the 

CHIA that salinity will increase 13% over baseline TDS concentrations in EFAC 

alluvium.  DEQ Ex. 6A, at 29.  However, Conservation Groups fail to grasp (or 

intentionally oviscape) the fact that this calculation in the PHC is for groundwater 

in the spoils of all of Areas A and B of the mine after mining is complete.  Id.  The 

exact quote from the PHC is: 

The transport of groundwater containing higher TDS concentrations 

will increase with time as groundwater levels in spoils recover toward 

pre-mine conditions in both Areas A and B. Once those water levels 

fully recover, it is estimated that increase in TDS in the alluvium will 

be about 13 percent when compared to baseline conditions. 

 

Id.  Thus, the 13% increase in TDS is not specific to the amount of TDS added to 

the alluvium by the AM4 Amendment, but rather the overall TDS that is added to 

the groundwater by all the mining in the area, including previously permitted areas. 

Conservation Groups repeatedly confuse this potential 13% increase in the total 

TDS alluvium groundwater under Areas A and B of the mine to mean that the 

AM4 amendment “will increase salt by at least 13% in EFAC.”  See, e.g., MEIC 

Resp. to Prop. FOFCOL, at 17.  This is simply not a fact.  Nothing in the evidence 

indicates that the surface water in EFAC (to the extent it exists at all in the 

ephemeral portions) will have a 13% salt increase as a result of the AM4 

Amendment.  The only evidence of any 13% increase in TDS concentrations is the 
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PHC’s estimation for all the groundwater alluvium, including previously-permitted 

Areas A and B. 

Regarding AM4 specifically (which is all this case concerns), DEQ and 

Intervenors presented convincing expert testimony to support the CHIA’s 

conclusion that even a 13% increase in salinity (if the general impact from all 

mining presented by the PHC Addendum were applied specifically to the EFAC 

alluvium) would not materially damage EFAC’s alluvium.  DEQ’s and 

Intervenors’ experts explained that this type and level of change occurs naturally 

and in much larger magnitude than a 13% change within the EFAC alluvium.  See, 

e.g., CHIA Figure 9‐23, well WA‐104; Hrg. Tr. Vol. 3, at 218:6-24.  Therefore, the 

“amount of change would not be statistically significantly measurable” due to other 

sources of TDS and the “inherent variability of the system.”  Hrg. Tr. Vol. 3, at 

218:6-24, 246:20-25, 247:9-25.  The TDS, or salt loading, caused by all previous 

mining (not just mining associated with the AM4 Permit) provides a “very, very 

small quantity” of the salt load in the basin when compared to the natural 

background levels of salt in EFAC.  Mining may only contribute less than 2 

percent of the load.  Hrg. Tr. Vol. 4, at 24:19-25:1, 25:22-27:17. 

As a matter of law, Conservation Group’s arguments regarding salinity fail 

because there must be some causal connection between the permitted mining 

activity and a water quality violation.  If water is already exceeding water quality 
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standards for reasons not associated with mining, as is the case with EFAC, then 

exceedance alone cannot be the basis for denial of a mining permit application.  

The analysis is whether “the proposed operation is designed to prevent the 

probable cumulative impacts from causing material damage to the hydrologic 

balance outside the permit area.”  Mont. Code Ann. § 82-4-227(3)(a)).  As 

Intervenors explain: 

material damage is defined as “degradation or reduction by coal 

mining and reclamation operations of the quality or quantity of water 

outside the permit area in a manner or to an extent” that the impact 

meets one of three thresholds:  (1) land uses or beneficial uses of 

water are adversely affected; (2) water quality standards are violated; 

and/or (3) water rights are impacted.  These three thresholds implicate 

specific portions of the Montana Water Quality Act.  But in the 

context of material damage determinations, the analysis must focus on 

whether the impact from mining complies with the specific portions of 

the Montana Water Quality Act, not whether existing conditions in the 

stream overall do. Therefore, the analysis must focus on the impacts 

from mining.   

 The Montana Water Quality Act does not treat beneficial uses 

as “water quality standards.”  Instead, it distinguishes between 

beneficial uses, which are used to classify state water (Mont. Code 

Ann. § 75-5-301(1)), and water quality standards, which are designed 

to “protect the beneficial uses set forth in the water use descriptions 

for the . . . classifications of water.”  Admin. R. Mont. 17.30.620; 

Mont. Code Ann. § 75-5-301(2).  MSUMRA’s material damage 

definition, which treats beneficial uses and water quality standards as 

distinct elements, is consistent with this feature of the Montana Water 

Quality Act… . 

MSUMRA does not ask whether impacts from proposed mining 

will “contribute to existing violations of water quality standards” but 

whether the mine has been “designed to prevent material damage,” 

i.e., “degradation or reduction by coal mining and reclamation 

operations in a manner or to an extent that . . . water quality standards 

are violated.”  Petitioners do not and cannot demonstrate that the AM4 
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Permit will cause violations of water quality standards.  Petitioners 

cite two chemical parameters – salinity and nitrogen – in support of 

their claim, but the evidence demonstrates that the AM4 Permit has 

been designed to prevent material damage on both of these 

parameters… 

 

Petitioners’ argument on salinity fails because the record clearly 

demonstrates that the AM4 Permit will not change the salinity in the 

affected waters and because Petitioners have identified no water 

quality standard violation.  The Department applies a narrative 

standard to evaluate impacts from salinity.  Admin. R. Mont. 

17.30.637(1)(d).  To demonstrate that the AM4 Permit will cause a 

violation of this narrative water quality standard, Petitioners must 

provide proof of causation between mining under the AM4 Permit and 

the presence of salts in the water at toxic or harmful levels.  Admin. 

R. Mont. 17.30.637(1).  Petitioners presented no evidence that salinity 

from current mining (which will remain unchanged under the AM4 

Permit), is toxic or harmful, let alone any evidence that salinity from 

the AM4 Permit alone is toxic or harmful.  Petitioners’ proposed 

conclusions relating to increased “salt loading” misstate the 

testimony, fail to establish any violation of this narrative water quality 

standard, and fail to connect the mine’s impact to violation of this 

narrative water quality standard. 

 

Intervenors Resp. Prop. FOFCOL at 2-5.  

Conservation Groups also argue that, as a factual matter, the increase in 

salinity from the AM4 specifically will increase the amount of time it takes for the 

groundwater to return to pre-mine conditions.  However, Conservation Groups 

failed to provide sufficient evidence even to make this hypothesis into a more 

likely than not possibility.  Dr. Gardner only hypothesized about an increase in salt 

migrating to the alluvium of EFAC based on removal of Rosebud coal; he never 

actually calculated a change in TDS concentration or load for EFAC and did not 
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consider the fate and transport of calcite and gypsum, which would affect the 

volume of TDS that could migrate downstream.  Hrg. Tr. Vol. 1, at 261:3-5, 262:2-

19, 278:5-12.  Further, Dr. Gardner testified that the AM4 Permit “has the potential 

to either increase the TDS or maintain higher concentrations for longer.”  Hrg. Tr. 

Vol. 4, 233:21-25.  Thus, Prof. Gardner provided two options.  The experts who 

actually did the calculations (testifying for DEQ and Intervenors) concluded the 

result would be the later, not the former.  The calculations support the conclusion, 

consistent with the PHC Addendum (as explained above), that the AM4 Permit 

will not cause an additional increase in TDS levels in groundwater. 

Conservation Groups point to Dr. Hinz’s testimony on cross-examination 

regarding the “longer duration of increased TDS entering the alluvium, which a 

portion of that would enter into base flow.”  Hrg. Tr. Vol. 2, at 264:23-25, 265:1-2.  

However, again Conservation Groups fail to point out that the “increased TDS 

entering the alluvium” that was being considered was the increase from all mining, 

including the AM4 Permit.  DEQ Ex. 6A, at 29.  Dr. Hinz again clarified her 

answer when asked again: 

The spoil from AM4 would just basically result in additional spoil, so 

it would result in more of the same.  Essentially the water has a 

carrying capacity of salt that’s going through the groundwater, and it 

just doesn’t pick up more than is already going to be picked up. 

 

Hrg. Tr. Vol. 2, at 265:6-12.  Here, Dr. Hinz was explaining that DEQ had 

considered the cumulative impact of all mining, including the AM4 Permit, and 
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had concluded that the impact would not change with the additional mining 

associated with the AM4 Permit.  DEQ’s conclusion was the latter of the two 

options provided by Prof. Gardner — that it would “maintain higher concentrations 

for longer.”  Hinz, Vol. 2, 187:23-24 (“the duration would increase”); see also Hrg. 

Tr, Vol. 2, at 188:14-25, 189:1-10 (“In terms of water quality, the spoil that is 

produced as a result of the AM4 mining is expected to have a similar water quality 

as the previously existing and currently permitted spoil areas, so it is not expected 

to have any impact on the offsite water quality” but would extend the recovery 

time). 4 

 DEQ and Intervenors explain that, as a matter of law, this increase in 

duration of time is not measurable or relevant for a material damage analysis 

because a “[m]aterial damage is merely a magnitude threshold.”  Hrg. Tr. Vol. 2, at 

235:3-6.  The anticipated impact of the AM4 Amendment, including the increased 

duration, was calculated and considered by DEQ in the context of a material 

damage determination where it is the magnitude of the impact that matters.  Hrg. 

                                              
4 Neither side presented any convincing evidence about exactly how or to what extent the duration of time for “salt 

loading” would actually increase because of the AM4 Amendment specifically.  The most detailed evidence 

provided on the subject was the Intervenor’s, which stated that: the additional proposed mining associated with the 

AM4 Amendment is expected to take approximately six years, which will extend the Area B drawdown by six years, 

expand the spoils aquifer by roughly 8%, and proportionally extend the time for the Area B spoils aquifer to re-

saturate by roughly the same amount (8%).  Hrg. Tr. Vol. 2, at 189:5-10, 17-25. DEQ’s expert, Dr. Hinz, stated 

generally that the duration of time could increase “some tens to hundreds of years” but noted that “[i]t’s very hard to 

give exact numbers for spoil recovery.” Hrg. Tr. Vol. 2, at 187:23 to 188:2. As this was the most precise evidence 

offered, and apparently precise evidence on this point may be impossible, it is difficult to know how to value the 

potential increase in the duration of time from the AM4 Amendment with respect to a “material damage” 

determination. 
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Tr., Vol. 2, at 190:4-8.  In this case, DEQ found the magnitude of the impact from 

the AM4 Permit to be indistinguishable from the current mining impact.  

Therefore, the AM4 Permit causes no increase in salinity and no material damage. 

As DEQ explains: 

[W]hile the AM4 Amendment will increase duration of increased salt 

concentrations and the overall load of salt to the alluvium over time, it 

will not increase the concentration of such salt in the alluvium Tr. 

Vol. 2 at 232:11-233:4; 265:8-12, Vol. 4 at 39:4-20. From a scientific 

perspective, simply saying that there will be “more” salt in the system 

fails to differentiate between load and concentration. Id. The 

distinction is critical for the purposes of a material damage 

assessment, however, since the narrative and numeric standards 

applicable to groundwater in the area of the Rosebud Mine are 

expressed in terms of pollutant concentrations. See ARM 17.30.1006. 

Concentrations are always expressed in units in mass per volume of 

water, typically milligrams per liter. Tr. Vol. 4 at 63:23-64:10. The 

narrative and numeric standards applicable to [EFAC] are likewise 

expressed in terms of pollutant concentrations. See ARM 

17.30.637(1)(d);17.30.629(f) and (h). The AM4 Amendment will not 

increase the concentration of salt (zero “contribution”) but it will 

increase the duration of the increased TDS entering the alluvium. Tr. 

Vol. 2 at 264:18-265:12. As Mr. Van Oort explained: 

 

The changes in the PHC and CHIA which were discussed 

—and, again, Dr. Dicklin’s 13 percent estimate is an 

estimate that is the changes in TDS from the currently 

permitted mining. AM4 will not increase that estimate 

because it simply extends the duration of time that that 

same amount or same concentration of spoil water will 

enter the stream. So, the addition of AM4 does not add to 

the concentration of TDS for conductivity in the [EFAC] 

alluvium. Tr. Vol. 3 at 98:12-20; see also DEQ-1A at 9-

33.  

 

MEIC’s expert, Professor Gardner, by contrast, did not address 

changes in pollutant concentrations and instead simply testified that 
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any additional TDS from mining would add more salinity to the 

hydrologic system. Tr. Vol. 1 at 174:3-175:6, 185:20-186:7, 187:7-10, 

260:23-261:5, 264:5-16, 277:5-278:14, Vol. 4 at 233:7-234:5. 

Professor Gardner also did not calculate an increase in salinity in 

[EFAC] associated with the AM4 Amendment. Tr. Vol. 1 at 260:23-

261:5, 265:6-267-7.  

 

DEQ Resp. Prop. FOFCOL at 89-90.  

 As a matter of law, a material damage assessment is a threshold 

determination because it must be determined by water quality standards.  Signal 

Peak, No. BER 2013-07 SM, at ¶¶ 48, 131 (“it is violation of water quality 

standards…that is the standard for material damage.”) (citing Mont. Code Ann.  

§§ 82-4-203(31), 227(3)(a)); Admin. R. Mont. 17.24.301(68), 17.24.405(6)(c). 

Water quality standards are, in turn, evaluated through pollutant concentrations. 

Admin. R. Mont. 17.30.1006.  Essentially, either a pollutant concentration is 

exceeded, or it is not; and, if the pollutant concentration is not exceeded, then there 

is no water quality violation.  Here, the AM4 will not violate a water quality 

standard for TDS because it will not increase the pollutant concentration (or will 

not increase it beyond what has already been permitted). As the AM4 will not 

violate a water quality standard, it will not cause “material damage.”  Signal Peak, 

No. BER 2013-07 SM, at ¶ 131; Mont. Code Ann. §§ 82-4-203(31), 227(3)(a)); 

Admin. R. Mont. 17.24.301(68), 17.24.405(6)(c). 

 In other words, there is no way to scientifically or legally measure (or at 

least none was presented in this case) the increase in the duration of time vis-à-vis 
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a water quality standard.  Because the increase in the duration of time has no 

meaning for the determination of a pollutant concentration, and therefore for a 

water quality standard, time legally cannot be a measure of material damage.  Even 

assuming, arguendo, that there were evidence to conclusively establish that the 

AM4 Amendment specifically will extend the duration of the “salt loading” in the 

EFAC alluvium by any amount of time (which there is not), Conservation Groups 

have not shown how this could legally constitute “material damage” under 

MSUMRA, pursuant to Mont. Code. Ann. § 82-4-227(3)(a) and Admin. R. Mont. 

17.24.405(6)(c) and all the definitions that apply.5   

Ultimately, the burden of proof in this action falls to Conservation Groups to 

present a more-likely-than-not possibility that a water quality standard could be 

violated by the permitted action.  Conservation Groups have not met that burden.  

Dr. Gardner’s generalized hypothesis regarding “salt loading” was unconvincing 

                                              
5 Conservation Groups cite no case law that would support a conclusion of law finding a duration of time to constitute “material 

damage” under MSUMRA. See MEIC Resp. Prop. FOFCOL at 17. The only case that Conservation Groups cite in connection to 

their argument on this point is Friends of Pinto Creek v. EPA, 504 F.3d 1007, 1011-15 (9th Cir. 2007). Pinto Creek is a federal 

case in which a federal court addressed the EPA’s issuance of an NPDES permit under § 402 of the Clean Water Act and found a 

discharge of copper violative. Id. Pinto Creek does not apply MSUMRA (or even it’s federal equivalent), does not contain the 

words “material damage,” and does not concern any increase in the duration of time for anything. It is therefore neither 

precedential nor on point. Although not raised by any party, in Signal Peak, the BER rejected DEQ’s “mistaken belief that the 

material damage determination may be limited to an arbitrary 50-year horizon” and found that “[i]n short, there is no basis in law 

for limiting the material damage assessment and determination to 50 years.” No. BER 2013-07 SM, at ¶¶ 126-129. This indicates 

that the BER has been previously concerned with the duration of time and a material damage assessment. Id. However the main 

problem the BER had with the Signal Peak permit was DEQ’s total failure to address water quality standards in the CHIA. Id. at 

¶ 48. Therefore, the analysis of the duration of time in Signal Peak was wrapped up with the failure to address water 

quality standards: essentially the BER was concerned about the significant evidence before them that “degraded gob 

water” was going to migrate outside of the permit area either during or after DEQ’s 50-year horizon. Id. at ¶¶ 126-

129. DEQ has not imposed any horizon on its consideration of material damage in the present case, and it has 

certainly considered water quality standards in the CHIA. Therefore, DEQ (and WECO) have addressed the BER’s 

concerns in Signal Peak. Additionally, nothing in Signal Peak provides a legal standard for when or how an increase 

in the duration of time might be evaluated with respect to a material damage assessment under MSUMRA. The 

undersigned has simply found no law instructive on this point.  
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and not supported by facts sufficient to rebuff the experts from Intervenors and 

DEC, who convincingly articulated that, because the AM4 amendment will not 

result in any violation of narrative or numeric water quality standards, it was 

designed such that “the hydrologic consequences and cumulative hydrologic 

impacts will not result in material damage to the hydrologic balance outside the 

permit area.”  Admin. R. Mont. 17.24.405(6). 

CONCLUSIONS OF LAW 

From the foregoing findings of fact, the Hearing Officer makes the 

following conclusions of law: 

A. Standing  

1. “[E]nvironmental plaintiffs adequately allege injury in fact when they 

aver that they use the affected area and are persons ‘for whom the aesthetic and 

recreational values of the area will be lessened by the challenged activity.’” 

Friends of the Earth v. Laidlaw, 528 U.S. 167, 183 (2000) (quoting Sierra Club v. 

Morton, 405 U.S. 727, 735 (1972)).  In addition to injury in fact, the plaintiff must 

show that “the injury is traceable to the challenged action of the defendant” and 

that “the injury will be redressed by a favorable decision.”  Laidlaw, 528 U.S. at 

181. 

2. Under Montana law, “an association can assert associational standing 

without a showing of injury to itself when ‘(a) at least one of its members would 
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have standing to sue in his or her own right, (b) the interests the association seeks 

to protect are germane to its purpose, and (c) neither the claim asserted nor the 

relief requested requires the individual participation of each allegedly injured party 

in the lawsuit.”  New Hope Lutheran Ministry v. Faith Lutheran Church of Great 

Falls, Inc., 2014 MT 69, ¶ 27, 374 Mont. 229, 328 P.3d 586 (quoting Heffernan v.  

Missoula City Council, 2011 MT 91, ¶ 43, 360 Mont. 207, 255 P.3d 80) (emphasis 

added). 

3. Steve Gilbert has already been determined to have standing to 

challenge actions involving water at the Rosebud Mine.  Mont. Envtl. Info. Ctr. v. 

Mont. Dep’t of Envtl. Quality, No. CDV-2012-1075, 2016 Mont. Dist. LEXIS 14, 

at **21-24 (Mont. 1st Jud. Dist., Seeley, J. (Mar. 14, 2016).  Although not 

dispositive, this is persuasive authority.  

4. Mr. Gilbert’s and Ms. Bonogofsky’s testimony shows that their 

aesthetic and recreational values in the area of the Rosebud Mine will be lessened 

by continued mine expansion, which is attributable to DEQ’s and Intervenors’ 

action in this case.  As they are members of the Conservation Groups, and the three 

factors in New Hope are met, the Conservation Groups have standing.  

B. Burden of Proof 

5. “[A]s the party asserting the claim at issue, MEIC had the burden of 

presenting the evidence necessary to establish the facts essential to a determination 
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that the Department's decision violated the law.”  MEIC, 2005 MT 96, ¶ 16.  The 

“facts essential” must be proved by a preponderance of the evidence.  Id. ¶ 22.  In 

this contested case hearing, therefore, MEIC has the burden of proving by a 

preponderance of the evidence that DEQ’s decision to issue the permit violated the 

law.  Id. 

6. DEQ may not approve the AM4 Amendment unless the application 

affirmatively demonstrates that the assessment of the probable cumulative impact 

of all anticipated mining in the area on the hydrologic balance has been made by 

DEQ and the proposed operation of the mine has been designed to prevent material 

damage to the hydrologic balance outside the permit area.  Mont. Code Ann. § 82-

4-227(3)(a); Admin. R. Mont. 17.24.405(6)(c). 

7. With respect to protection of the hydrologic balance, “material 

damage” means:  

(a) degradation or reduction by coal mining and reclamation 

operations  

(b) of the quality or quantity of water outside of the permit 

area  

(c) in a manner or to an extent that land uses or beneficial 

uses of water are adversely affected, water quality 

standards are violated, or water rights are impacted.  

Violation of a water quality standard, whether or not an existing water use is 

affected, is material damage.  Mont. Code Ann. § 82-4-203(32).  

8. A material damage determination must assess whether the action at 
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issue will cause a violation of water quality standards.  Signal Peak, BER-2-13-07-

SM at 87 (citing Mont. Code Ann. § 82-4-203(31)).  

 

9. The narrative and numeric standards applicable to groundwater in the 

area of the Rosebud Mine are expressed in terms of pollutant concentrations.  See 

Admin. R. Mont. 17.30.1006.  

10. Concentrations are always expressed in units in mass per volume of 

water, typically milligrams per liter.  Hrg. Tr. Vol. 4, at 63:23-64:10.  

11. The narrative and numeric standards applicable to East Fork Armells 

Creek are likewise expressed in terms of pollutant concentrations.  See Admin. R. 

Mont. 17.30.637(1)(d), 17.30.629(f) and (h).  

12. Conservation Groups have the burden to show, by a preponderance of 

the evidence, that DEQ had information available to it at the time of issuing the 

permit that indicated issuing the permit could result in land uses or beneficial uses 

of water being adversely affected, water quality standards being violated, or water 

rights being impacted.  Mont. Code Ann. §§ 82-4-203(31), 203(32), 222(1)(l), 

226(8), 227(3)(a); Admin. R. Mont. 17.24.401-405; Signal Peak, BER-2-13-07-SM 

at 87.  

C. Relevance  

13. The relevant analysis and the agency action at issue is that contained 
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within the four corners of the Written Findings and CHIA.  Issued Dec. 4, 2015, 

BER-2-13-07-SM, at ¶¶ 56, 66, 124. 

 

14. The only relevant facts are those concluded by the agency in the 

permitting process before the agency makes its permitting decision.  Id. 

15. For the reasons stated in the Order on Motions in Limine, at 7, 

incorporated herein by reference, relevant evidence is limited to those issues 

contained in the administrative record, including those issues raised by 

Conservation Groups in their August 3, 2015 objections and also preserved in the 

January 4, 2016 Notice of Appeal. 

16. For the reasons stated in the Order on Motions in Limine, at 7, 

incorporated herein by reference, and as stated in the Procedural History herein, 

the following issues were properly excluded from consideration for failure by 

Conservation Groups to preserve: 

a. Arguments related to the definition of “anticipated 

mining” and potential interactions between the AM4 

Permit and Area F (Vol. 1, 134:5-25, 137:7-13, 158:2-5); 

b. Arguments related to the Department’s alleged failure to 

make a material damage determination regarding alleged 

dewatering of EFAC regarding the entire interaction of 

the AM4 Permit with all previous mining (Vol. 1, 

227:20-228:9); 

c. Arguments related to alleged impacts of the AM4 Permit 

on Rosebud Creek (Vol. 1, 43:15-44:25); 
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d. Arguments related to the alleged impacts from blasting 

(Vol. 1, 56:15-17, 60:24-61:5); 

e. Arguments regarding the impact of dissolved oxygen 

levels in EFAC on aquatic life (Vol. 1, 302:22-303:12); 

f. Arguments regarding the impact of chloride levels in 

EFAC on aquatic life (Vol. 2, 32:18-33:25). 

17. For the reasons stated in the Order on Motions in Limine, at 7, 

incorporated herein by reference and as stated in the Procedural History herein, 

Conservation Groups challenge to the AM4 Permit was therefore appropriately 

limited to the following issues preserved in their Public Comments and Notice of 

Appeal and Request for Hearing: 

a. The material damage determination regarding increased 

TDS levels in EFAC. 

b. The material damage determination regarding increased 

nitrogen levels in EFAC. 

c. The material damage determination regarding aquatic life 

use of EFAC. 

D. Material Damage 

18. Conservation Groups did not provide sufficient evidence to show a 

more likely than not possibility that the AM4 Amendment will result in “material 

damage” as defined in Mont. Code. Ann. §§ 82-4-203(24), (31) and Admin. R. 

Mont. 17.24.301(31), (32), (55), (68). Mont. Code Ann. §82-4-227(3)(a), Admin. 

R. Mont. 17.24.405(6)(c). 

19. To the contrary, the evidence demonstrates that (first) WECO met its 
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obligation and affirmatively demonstrated in its application that “the hydrologic 

consequences and cumulative hydrologic impacts will not result in material  

 

damage to the hydrologic balance outside the permit area.”  Mont. Code Ann.  

§§ 82-4-203(31), 82-4-227(3)(a), Admin. R. Mont. 17.24.405(6)(c), 17.24.301(68).  

20. The evidence also shows that (second) DEQ discharged its 

responsibilities with respect to gathering additional information—both on its own 

and through public comment.  Admin. R. Mont. 17.24.405(6).  DEQ appropriately 

“confirmed” what WECO’s application affirmatively demonstrated, and what the 

evidence at the hearing showed: based on the information available at the time, 

“the hydrologic consequences and cumulative hydrologic impacts” of the proposed 

AM4 amendment “will not result in material damage to the hydrologic balance 

outside the permit area.”  Mont. Code Ann. § 82-4-227(3)(a); Admin. R. Mont. 

17.24.405(6).  

21. The cumulative hydrologic impacts which must be assessed in 

determining material damage include the expected total qualitative and 

quantitative, direct and indirect effects of mining and reclamation operations on the 

hydrologic balance.  Mont. Code Ann. § 82-4-227(3); Admin. R. Mont. 

17.24.301(31). 

22. As defined in the context of a material damage assessment, 
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“hydrologic balance” describes the relationship between the quality and quantity of 

water inflow to, water outflow from, and water storage in a hydrologic unit, such 

as a drainage basin, aquifer, soil zone, lake, or reservoir, and encompasses the 

dynamic relationships among precipitation, runoff, evaporation, and changes in 

groundwater and surface water storage.  Mont. Code Ann. § 82-4-203(25). 

Assessing material damage accordingly requires a determination as to whether 

mining and/or reclamation operations have degraded the water quality of an off-

site hydrologic unit (such as an aquifer, soil zone or drainage basin) in a manner or 

to an extent that land uses or beneficial uses of the hydrologic unit are adversely 

affected, the water quality standards of the hydrologic unit are violated, or water 

rights in the hydrologic unit are impacted.  Mont. Code Ann. §§ 82-4-227(3), 82-4-

203(25) and (32); Admin. R. Mont. 17.24.301(31); see also Hrg. Tr. Vol. 2, at 

195:4-197:4.  

23. The evidence presented at the hearing demonstrated that the AM4 

Amendment will not degrade the water quality of an off-site hydrologic unit (such 

as an aquifer, soil zone or drainage basin) in a manner or to an extent that land uses 

or beneficial uses of the hydrologic unit are adversely affected, the water quality 

standards of the hydrologic unit are violated, or water rights in the hydrologic unit 

are impacted.  Mont. Code Ann. §§ 82-4-227(3), 82-4-203(25) and (32); Admin. R. 

Mont. 17.24.301(31); see also Hrg. Tr. Vol. 2, at 195:4-197:4. 
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24. The AM4 CHIA assessed the probable cumulative impact of all 

anticipated mining in the area on the hydrologic balance and sufficiently 

determined in writing and on affirmative record evidence that the proposed AM4 

Amendment mining operation is designed to prevent material damage to the 

hydrologic balance outside the permit area.  Mont. Code Ann. § 82-2-227(3)(a), 

Admin. R. Mont. 17.24.405(6)(c); Signal Peak, BER-2-13-07-SM at 56.  

25. The AM4 CHIA and Written Findings assessed all expected total 

qualitative and quantitative, direct and indirect effects of mining and reclamation 

operations on the hydrologic balance.  Admin. R. Mont. 17.24.301(31); Mont. 

Code Ann. § 82-4-227(3). 

26. DEQ’s Written Findings and CHIA provide and articulate specific 

reasons for its permitting decision based on a defensible level of reliable scientific 

confidence and sufficient supporting record evidence, including the application or 

otherwise compiled by DEQ in the record.  Signal Peak, BER-2-13-07-SM at 56 

(citing Admin. R. Mont. 17.24.405(5) and (6)).  

27. DEQ’s AM4 Written Findings and CHIA assessed and responded to 

comments made on the AM4 Amendment application and PHC.  Mont. Code Ann. 

§ 82-4-227(3)(a), Admin. R. Mont. 17.24.314(5) 17.24.405(6)(c).  (See Written 

Findings at pp. 8-14); see also or Mots. In Limine (excluding Conservation 

Groups’ issues not raised in their comments).  
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i. EFAC Impairment  

28. The beneficial uses of Class C-3 surface waters, the degradation of 

which cannot be permitted, include suitability for bathing, swimming, and 

recreation, and growth and propagation of non‐salmonid fishes and associated 

aquatic life, waterfowl, and furbearers.  Admin. R. Mont. 17.30.629(1).  

29. The quality of Class C-3 surface waters is naturally marginal for 

drinking, culinary, and food processing purposes, agriculture, and industrial water 

supply uses.  Admin. R. Mont. 17.30.629(1). 

30. Ephemeral streams are not subject to the specific water quality 

standards of Admin. R. Mont. 17.30.620 through 17.30.629 (including Circular 

DEQ‐7, Montana Numeric Water Quality Standards).  Admin. R. Mont. 

17.30.637(4).  DEQ Ex. 1A at 2-3.  

31. In assessing whether water quality standards have been violated, DEQ 

does not require that groundwater discharges be treated to a purer condition than 

the natural condition of the receiving water.  Admin. R. Mont. 17.30.1005(3).  

32. Conservation Groups’ evidence offered in support of their claims of 

existing water quality violations was limited to water quality assessments and 

Clean Water Act 303(d) impairment determinations made by DEQ’s Water Quality 

Planning Bureau. 
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33. As a matter of law, water quality assessments (or Attainment Records) 

and impairment determinations made by the Water Quality Planning Bureau 

pursuant to the Clean Water Act do not equate to determinations of water quality 

standard violations or “material damage” determinations that may prevent permit 

approval pursuant to MSUMRA.  Compare Mont. Code Ann. § 82-4-201, et seq. 

with 40 CFR Subchapter D.  

34. Attainment Records (like DEQ Ex. 9) are used for informational and 

planning purposes and do not conclusively identify any prohibited activity or 

pollutant source for the purpose of MSUMRA.  Instead, water quality violations 

are shown through enforcement mechanisms, such as when DEQ takes action 

against an entity identified as being responsible for causing pollution, violating a 

permit, causing degradation, or conducting other prohibited activity.  Compare 

Mont. Code Ann. §§ 75-5-701 through 75-5-705, with Mont. Code Ann. §§ 75-5-

601 through 75-5-641. 

35. The Water Quality Planning Bureau’s Impairment determinations and 

DEQ’s Attainment Records for Upper EFAC and Lower EFAC do not show that 

EFAC’s impairments are attributable to mining.  Testimony at the hearing from 

Mr. Urban, Dr. Hinz, and Mr. Van Oort, in conjunction with exhibits DEQ 10 and 

DEQ 1A, at 9-85 to 9-87, convincingly confirmed (what the Water Quality 
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Planning Bureau and the Coal Section believed at the time of issuing the permit) 

that EFAC’s existing impairments were not attributable to coal mining.   

36. Instead, the salinity in Upper EFAC was likely attributable to its 

inherent nature as an ephemeral stream and the loss of streamside vegetation, most 

likely as a result of agriculture and Lower EFAC, impairments were likely 

attributable to other downstream sources (e.g., the town of Colstrip).  Similarly, 

Upper EFAC was not supporting most of its beneficial uses (e.g., wading, 

swimming, salmonid fishes, etc.) because of its ephemeral nature.   

37. Conservation Groups did not produce any convincing evidence that 

EFAC’s existing impairment was “previously attributed to operations of the 

Rosebud Mine.” 

38. Conservation Groups failed to present evidence necessary to establish 

the existence of any water quality standard violations with respect to the AM4 

Amendment that would prohibit DEQ from approving the AM4 Permit.  Mont. 

Code Ann. §§ 82-4-203(31), 82-4-227(3)(a), Admin. R. Mont. 17.24.405(6)(c), 

17.24.301(68). 

ii. TDS 

39. For the reasons stated in Subsection B of the Discussion Section, 

above, which is incorporated herein by reference, Conservation Groups failed to 

present evidence necessary to establish the facts essential to a determination that 
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the AM4 Permit will cause material damage to the hydrologic balance outside of 

the permit boundary by increasing TDS levels in EFAC.  Mont. Code Ann. § 82-4-

227(3)(a), Admin. R. Mont. 17.24.405(6)(c). 

iii. Nitrogen 

40. Conservation Groups failed to present evidence necessary to establish 

the facts essential to a determination the AM4 Permit will cause material damage 

to the hydrologic balance outside of the permit boundary by increasing nitrogen 

levels in EFAC to an extent that land uses, the Class C-3 designated uses, or water 

rights would be impacted or adversely effected.  Mont. Code Ann. §§ 82-4-

203(31), 82-4-227(3)(a), Admin. R. Mont. 17.24.405(6)(c), 17.24.301(68). 

41. No evidence was presented showing that nitrogen exceedances in 

Lower EFAC are specifically attributable to mining. 

 iv. Aquatic Life 

42. Conservation Groups failed to present evidence necessary to establish 

the facts essential to a determination that the AM4 Permit will cause material 

damage to aquatic life use of EFAC.  Mont. Code Ann. §§ 82-4-203(31), 82-4-

227(3)(a), Admin. R. Mont. 17.24.405(6)(c), 17.24.301(68). 

43. WECO and DEQ presented convincing evidence—through expert 

testimony and the ARCADIS Report—that EFAC is supporting aquatic life 
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sufficiently to satisfy its the requirements of MSUMRA.  Mont. Code Ann. § 82-4-

201, et seq; Admin. R. Mont. 17.24.301(68), 17.24.405(6).  

RECOMMENDED DECISION  

44. Based on the foregoing Findings of Fact and Conclusions of Law 

Conservation Groups have failed to meet their burden of proof to show that DEQ’s 

action in approving the AM4 permit amendment violated the law.  

Therefore, IT IS ORDERED  

a. that Intervenor and DEQ’s Motion for Directed Verdict is 

GRANTED;  

 

b. Judgment is entered in favor of DEQ and the Intervenors, 

Conservation Groups’ appeal is DISMISSED, and DEQ’s 

approval of the AM4 Permit is AFFIRMED. 

 

DATED this 11th day of April, 2019. 

 

/s/ Sarah M. Clerget  

SARAH M. CLERGET 

Hearing Examiner 

Agency Legal Services Bureau 

1712 Ninth Avenue 

P.O. Box 201440 

Helena, MT 59620-1440 

(406) 444-2026 
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CERTIFICATE OF SERVICE 

I hereby certify that I caused a true and accurate copy of the foregoing 

Proposed Findings of Fact and Conclusions of Law to be mailed to: 
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Roger Sullivan 

McGarvey, Heberling, 

Sullivan & Lacey 

345 1st Ave. E. 
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 

OF THE STATE OF MONTANA 

  

 

IN THE MATTER OF: 

APPEAL AMENDMENT AM4, WESTERN 

ENERGY COMPANY, ROSEBUD STRIP 

MINE AREA B, PERMIT NO. C1984003B 

CASE NO. BER 2016-03 SM 

  

ORDER ON MOTIONS IN LIMINE 

  

 

BACKGROUND 

Together, the parties have filed five motions in limine in this case, as 

follows: Intervenor Respondents, Western Energy Company, Natural Resource 

Partners, L.P., International Union of Operating Engineers, Local 400, and 

Northern Cheyenne Coal Miners Association (WECo) filed a (1) Motion in Limine 

Regarding Issues Waived and a separate (2) Motion in Limine to Preclude 

Evidence that Contradicts Petitioners’ Rule 30(B)(6) Testimony.  The Montana 

Department of Environmental Quality (DEQ) filed its (3) First Motion in Limine.  

The Montana Environmental Information Center and Sierra Club (collectively 

Conservation Groups) filed a (4) Motion in Limine to Exclude Expert Testimony by 

DEQ and Michael Nicklin about the Health of Aquatic Life in East Fork Armells 
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Creek, as well as a separate (5) Motion in Limine to Exclude Extra-Record 

Evidence and Reasoning.  The motions were fully briefed on March 5, 2018. 

The parties requested oral argument which was held on March 13, 2018.  At 

the end of oral argument, the undersigned issued an oral ruling from the bench on 

two and a half of these motions: WECo’s (2) Motion in Limine to Preclude 

Evidence that Contradicts Petitioners’ Rule 30(B)(6) Testimony; Conservation 

Groups’ (4) Motion in Limine to Exclude Expert Testimony by DEQ and Michael 

Nicklin about the Health of Aquatic Life in East Fork Armells Creek; and part (b) 

of DEQ’s (3) First MOTION in Limine, regarding Conservation Groups’ responses 

to Interrogatories and Requests for Admission (RFAs).  As indicated during the 

hearing, this written order reiterates the oral rulings and resolves the remaining 

motions in limine.   

DISCUSSION 

The remaining motions on which the undersigned did not rule during the 

oral argument include: Part (a) of DEQ’s (3) First Motion in Limine regarding 

limiting Conservation Groups’ evidence to such issues raised in the August 3, 2015 

comments and the January 4, 2016 Notice of Appeal; WECo’s (1) Motion in 

Limine Regarding Issues Waived; and Conservation Groups’ (5) Motion in Limine 

to Exclude Extra-Record Evidence and Reasoning.  

Although couched in different ways, these motions all contemplate the same 
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thing: that all the evidence presented during the hearing should be limited by what 

happened during the administrative process.  

The administrative process in this case began in 2009, when WECo 

submitted its permit application and the original PHC to DEQ. WECo and DEQ 

then engaged in a correspondence that included at least 8 deficiency letters and 

responses, all of which were publicly available. During this time, DEQ also 

responded to public records requests, including at least one from MEIC. WECo 

then issued an addendum to the PHC in January of 2015. On July 8, 2015, DEQ 

released a draft of the EA Checklist and Written Findings for the AM4, indicating 

that DEQ intended to approve the permit. Conservation Groups filed written 

objections on August 3, 2015 (“objections”).  On December 3, 2015, DEQ issued 

its final EA Checklist and on December 4, 2015, DEQ issued its final Written 

Findings and CHIA approving the AM4 permit. On January 5, 2016, Conservation 

Groups filed their Notice of Appeal before the BER. The remainder of the 

procedural history of this case is contained within the docket of this case. 

All the parties agree that at the hearing on this issue MEIC has the burden to 

prove by a preponderance of the evidence that the AM4 permit, and the 

corresponding CHIA, were not “designed to prevent material damage.” MEIC v. 

DEQ, 2005 MT 96; MCA 82-4-227(3)(a). Conservation Groups seek to limit DEQ 

and WECo to the CHIA and exclude any evidence that came "post hoc" - i.e. after 
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the CHIA. This indicates some agreement from the Conservation Groups that the 

relevant evidence is only that which appears in, or serves to directly explain, the 

prior administrative record. Similarly, DEQ and WECo both seek to limit 

Conservation Groups to the record they created before the agency - i.e. those issues 

raised in the objections to the Written Findings and also preserved in the notice of 

appeal. If the Conservation Groups are desirous of limiting the evidence presented 

by DEQ and WECo to the issues raised by the administrative record, and DEQ and 

WECo are desirous of limiting the Conservation Groups’ evidence to only those 

issues raised in the administrative record, then the parties actually seem to agree 

(without actually agreeing) that it is the administrative process that determines the 

relevance of all the evidence offered at the hearing. If evidence can be tied to the 

administrative process, as either offered to explain the permit decision or the 

objections to it, then it is relevant and admissible. If it cannot be tied to the 

administrative record, then it is probably not admissible.  

All of the relevant statutes, rules, and the statements from BER itself—in 

Signal Peak, No. BER 2013-07 SM (Jan. 14, 2016), Sterling Mining, Permit No. 

2414-04 (Jan. 13, 2003), and at the conclusion of the summary judgment hearing in 

this case—seem to contemplate an evidentiary hearing, resolving disputed issues of 

material fact, that reviews and explains of the administrative decisions made by 

DEQ during this administrative process and ultimately determines the sufficiency 
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of the permit decision and its CHIA.  This hearing must therefore fall somewhere 

between a records review and a freewheeling attack on, or defense of, the permit.  

All parties are limited by the permitting process itself—DEQ and WECo are 

limited by the CHIA and the Written Findings and Conservation Groups are 

limited by their written objections and the notice of appeal.  No party may bring 

entirely new evidence, but all parties can “explain and demonstrate that the 

evidence before the agency at the time of its permitting decision and the analysis 

within the CHIA satisfy,” or, according to the Conservation Groups, do not satisfy 

“the applicable legal standards.”  Signal Peak, No. BER 2013-07 SM ¶ 70.  

In other words, Conservation Groups may explain and support their 

objections to DEQ’s written findings, using expert testimony as necessary, in an 

effort to meet its burden to show by a preponderance that DEQ should not have 

issued the permit over its objections.  DEQ and WECo may in turn explain and 

support the CHIA and written findings, with expert testimony as needed.  Neither 

party, however, may make arguments or present evidence that is entirely new, or 

which it cannot tie back to the administrative record before DEQ at the time of the 

permitting decision.  

From this administrative record, it is clear to the undersigned that anyone 

from the public, including Conservation Groups, has had ample notice and 

opportunity to examine, in exhaustive detail, the permit at issue in this case. It is 
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true that DEQ did not issue a draft CHIA, and therefore did not offer the public the 

opportunity to object to or comment on that specific document before it was issued 

– the objections that Conservation Groups made were to the draft checklist and 

written findings only. It also appears to be true that the objections to DEQ’s 

acceptability determination were due approximately four months before the CHIA 

was finalized and made public.  

However, there does not appear to be any argument that anything contained 

in the CHIA was manifestly new or different than any of the issues previously 

raised by the administrative record between 2009 and 2015. In other words, the 

undersigned is not aware of any argument by Conservation Groups that anything in 

the CHIA was an entirely surprising issue, unheard of in the previous six years, 

never mentioned by the PHC, the PHC addendum, or any of the deficiency 

correspondence. Rather, the Conservation Groups have argued that potential 

evidence in this case was not contained in the CHIA1 – not that anything in the 

CHIA was a surprise.  

If, however, the Conservation Groups can point to a portion of the CHIA 

that contains an entirely new issue, never canvased anywhere in the previous years 

of administrative record and to which they had no opportunity to object prior to 

                     
1 As discussed above, DEQ and WECo are equally limited by the administrative 

record.   
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filing the notice of appeal in this case, then the undersigned will entertain such a 

discussion. The ultimate purpose of this hearing is the sufficiency of the CHIA and 

the permit. Therefore, if there were a fundamental issue with the CHIA and the 

permit, and if that issue were introduced for the first time with the publication of 

the CHIA and after the public had an opportunity to make objections, then this 

appeal before the BER would be the only forum in which to address such a 

deficiency. While this seems unlikely, it does present a very limited instance in 

which an appeal before the BER would be the public’s only opportunity to object 

to and potentially correct a deficiency with the CHIA that was previously 

unaddressed in the administrative record. If Conservation Groups can articulate 

such an instance in this case, where they have not been previously given any notice 

or opportunity to object, then the undersigned will entertain an offer of evidence. 

Otherwise, as described above, the Conservation Groups will be limited to those 

issues contained in the administrative record, including those issued raised in their 

August 3, 2015 objections and also preserved in the January 4, 2016 Notice of 

Appeal. DEQ and WECo will similarly be limited to those issues presented in the 

administrative record, including the written findings and the CHIA.  

While these principles will guide specific evidentiary rulings during the 

hearing, and should guide the evidence offered into evidence by all parties, the 

undersigned is not comfortable, based on the current record, issuing specific 
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rulings on the items of evidence listed, mentioned, or summarized in the various 

motions. Thus, evidence will be admitted or refused based on contemporaneous 

objections at the hearing, consistent with the conclusions herein.  

ORDER 

Based on the forgoing IT IS HEREBY ORDERED: 

1. WECo’s (1) Motion in Limine Regarding Issues Waived is DENIED 

in part and GRANTED in part.  Conservation Groups’ evidence will be limited to 

those issues that were raised in the administrative process and put before DEQ in 

advance of the permitting decision, as described infra. 

2. WECo’s (2) Motion in Limine to Preclude Evidence that Contradicts 

Petitioners’ Rule 30(B)(6) Testimony is DENIED.  As stated at the end of oral 

argument, Conservation Groups’ experts will be permitted to testify consistent with 

their respective expert disclosures (as allowed by prior rulings).2  The parties 

should object to at the hearing to any evidence offered that they contend is 

inconsistent with the 30(b)(6) testimony and that also does not appear in the expert 

disclosures and supplementary disclosures; rulings on such evidence will be made 

on a case-by-case basis.  

 

                     
2  This testimony will, of course, be limited concomitant with the rulings in 

this Order.  
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3. DEQ’s (3) First Motion in Limine: 

a. Part (a) of this motion is GRANTED in part and DENIED in 

part.  Conservation Groups’ evidence will be limited to those issues that 

were raised in the administrative process and put before DEQ in advance of 

the permitting decision, including those issues raised in the August 3, 2015 

Written Objections and the January 4, 2016 Notice of Appeal.  However, the 

undersigned will not rule on the specific items to be excluded (for example, 

those items listed in (a) through (d) on page 9 of DEQ’s motion), unless and 

until those items are offered as evidence and if there is a contemporaneous 

objection at the hearing.  In such instances, Conservation Groups should be 

prepared to point to the specific portion(s) of the administrative record that 

they allege put the issue before DEQ at the time of the permitting decision.  

If specific evidence is excluded at the hearing, Conservation Groups may 

make offers of proof if they so choose.  

b. Part (b) of this motion, to exclude Conservation Groups’ 

answers to Interrogatories Nos. 37-46 and RFAs Nos. 68, 69, 70, and 74, is 

DENIED.  As stated at the end of oral argument, the parties are reminded 

that there are several other rules of evidence (for example, hearsay) that may 

affect if or how these responses are admissible, and these must be resolved 

based on contemporaneous objections at the hearing.  
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4. Conservation Groups’ (4) Motion in Limine to Exclude Expert 

Testimony by DEQ and Michael Nicklin about the Health of Aquatic Life in East 

Fork Armells Creek is GRANTED in part and DENIED in part.  As stated at the 

end of oral argument, DEQ and WECo’s experts can testify about the Arcadis 

report to the extent they can explain how they relied on it to reach their expert 

opinions (as, for example, hydrologists).  Testimony by these experts about the 

data or method underlying the report, beyond those contained in the expert 

disclosures, will not be permitted.  From the disclosures, however, it does not 

appear that DEQ/WECo intends to introduce such evidence through any of these 

experts.  To the extent such evidence is proposed or offered at the hearing, 

objections from MEIC based on this Motion in Limine will be entertained.  

5. Conservation Groups’ (5) Motion in Limine to Exclude Extra-Record 

Evidence and Reasoning is GRANTED in part and DENIED in part.  DEQ and 

WECo’s evidence will be limited to evidence that “explain[s] and demonstrate[s] 

that the evidence before the agency at the time of its permitting decision and the 

analysis within the CHIA satisfy applicable legal standards.”  Signal Peak, No. 

BER 2013-07 SM ¶ 70.  However, the undersigned will not rule on the specific 

items to be excluded (for example, the seven items listed in the motion), unless and 

until those items are offered as evidence and if there is a contemporaneous 

objection at the hearing.  In such instances, DEQ and WECo should be prepared to 
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point to the specific portion(s) of the CHIA that they allege address the issue.  If 

specific evidence is excluded, DEQ and WECo may make offers of proof if it so 

chooses at the hearing.  

 

DATED this 15th day of March, 2018. 

 

/s/ Sarah Clerget  

SARAH CLERGET 

Hearing Examiner 

Agency Legal Services Bureau 

1712 Ninth Avenue 

P.O. Box 201440 

Helena, MT 59620-1440 
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 

OF THE STATE OF MONTANA 

  

 

IN THE MATTER OF: 

APPEAL AMENDMENT AM4, WESTERN 

ENERGY COMPANY, ROSEBUD STRIP 

MINE AREA B, PERMIT NO. C1984003B 

CASE NO. BER 2016-03 SM 

  

 

ORDER ON EXCEPTIONS AND NOTICE OF SUBMITTAL 

  

 

The undersigned has issued Proposed Findings of Fact, Conclusions of Law 

(Proposed Order).  The Proposed Order has been served on the parties.  Mont. 

Code Ann. § 25-4-621 affords “each party adversely affected to file exceptions and 

present briefs and oral argument to the officials who are to render the decision.”  

See Mont. Admin. R. 1.3.223(1).    

Mont. Code Ann. § 2-4-621(3) provides: 

The agency may adopt the proposal for decision as the agency's final 

order.  The agency in its final order may reject or modify the 

conclusions of law and interpretation of administrative rules in the 

proposal for decision but may not reject or modify the findings of fact 

unless the agency first determines from a review of the complete 

record and states with particularity in the order that the findings of 

fact were not based upon competent substantial evidence or that the 

proceedings on which the findings were based did not comply with 

essential requirements of law.  The agency may accept or reduce the 

recommended penalty in a proposal for decision but may not increase 

it without a review of the complete record. 
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The hearing examiner’s Proposed Order is now before the BER, which 

constitutes the “officials who are to render the decision.”  Mont. Admin. R. 1.3.223 

(1).  The parties therefore have the opportunity to submit Exceptions and make oral 

arguments before the BER concerning the hearing examiner’s Proposed Order.  

Based on the Proposed Order, any Exceptions, and any oral arguments presented, 

the BER will decide on the final agency action pursuant to the options stated in 

Mont. Code Ann. § 2-4-621. 

The Board Chair has instructed the undersigned to notify the parties 

that the BER will hear oral arguments on this case it’s next scheduled meeting 

on May 31, 2018.  Therefore, the undersigned has set an Exceptions briefing 

schedule that will allow the BER to review the proposed order and exceptions 

briefs prior to the meeting, and then hear oral argument at the May meeting.  If the 

parties find this schedule impossible, the undersigned will consult with the Board 

Chair regarding any extension requested, but parties are warned that such an 

extension is highly unlikely.   

For these reasons, IT HEREBY ORDERED: 

1. Any party adversely affected by the Proposed Order may file 

Exceptions to the proposed order on or before May 10, 2019.  If no party files 

exceptions this matter will be deemed submitted.   

2. Each party may file one Response brief to any exceptions that are 
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filed (there should, therefore, be no more than three responsive briefs filed total, 

even if all three parties file Exceptions). Responses are due on or before May 24, 

2019. Responses are limited to 3,250 words.  

3. The parties may not file Reply briefs. Any arguments in reply to the 

Responses can be addressed at oral argument.  

4. If any party believes that any current member of the BER should be 

disqualified from participating int the decision on this case because of “personal 

bias, lack of independence, disqualification by law, or other disqualification,” that 

party will file “in good faith… a timely and sufficient affidavit” explaining the 

reasons why disqualification is appropriate. Mont. Code Ann. § 2-4-611(4). Such 

an affidavit must be filed “not less than 10 days before” the BER Meeting, i.e. by 

May 21, 2019. Id. Failure to file such an affidavit will be deemed a waiver of 

the parties’ right to argue that a BER member is unqualified to render a 

decision on the Proposed Order.  

5. This matter will be submitted for final agency action and placed on 

the May 31, 2019 agenda of the BER as an action item for final agency action.   

6. The parties may present oral argument, in person, in front of the board 

at the May 31, 2019 meeting, or submit written statements in lieu of appearing and 

arguing in person.  If a party chooses to submit a written statement rather than 

appear, it must be filed no later than May 28, 2019.  Failing to appear in person or 
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file a written statement will be deemed a waiver of the party’s right to oral 

argument in front of the BER.   

7. The location, time, and agenda for the BER meeting, as well as the 

“Board packet” materials given to the BER members, will be publicly available on 

the BER’s website http://deq.mt.gov/DEQAdmin/ber at least one week in advance 

of the BER meeting.  The parties are encouraged to regularly check the Board’s 

website for any additional updates on the meeting.  Parties may attend the meeting 

telephonically if necessary, although they are encouraged to appear in person. 

8. The undersigned, acting as Board Attorney, will prepare a 

memorandum outlining the MAPA process and standards to be used in reviewing 

the proposed decision for the Board, so the parties need not advise the Board of 

such their exceptions briefs.  Prior examples of these memorandums, which are 

fairly standardized, are available in prior meeting materials on the Board’s website. 

The memorandum for this case will included with the “Board packet,” along with 

the Proposed Order (and the Order on Motions in Limine, which is an exhibit 

thereto) and the Exceptions and Response briefs.  

9. To facilitate consideration by the BER members, the Proposed Order, 

Exceptions, and Responses will be provided to the BER serially, as they are filed, 

to give the BER more time to review them. The complete “Board packet” 

(including everything serially distributed to the BER) will be available to the 
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parties (and the public) on the BER website one week prior to the BER meeting. 

DATED this 11th day of April, 2019. 

 

/s/ Sarah Clerget  

SARAH CLERGET 

Hearing Examiner 

Agency Legal Services Bureau 

1712 Ninth Avenue 

P.O. Box 201440 

Helena, MT 59620-1440 
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Derf Johnson 

Montana Environmental 

Information Center 

107 W. Lawrence St. 

Helena, MT 59601 
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1901 Pheasant Lane 

Charlottesville, Virginia 22901 

wmorris@fastmail.net 

 

Roger Sullivan 

McGarvey, Heberling, 

Sullivan & Lacey 

345 1st Ave. E. 

Kalispell, MT 59901 

rsullivan@mcgarveylaw.com 

 

William W. Mercer 

Victoria A. Marquis 

Holland & Hart LLP 

401 North 31st Street 

Suite 1500 

P.O. Box 639 

Billings, MT 59103 

wwmercer@hollandhart.com 

vamarquis@hollandhart.com 

 

John C. Martin 

Holland & Hart LLP 

P.O. Box 68 

25 South Willow Street 

Jackson, WY 83001 

jcmartin@hollandhart.com 

 

 

263



 
 
 
 
 
 
 
 

DEQ Exceptions 
 

Doc. 139 

264



265

CJA325
New Stamp



266



267



268



269



270



271



272



273



274



275



276



277



278



279



280



 
 
 
 
 
 
 
 

Western Exceptions 
 

Doc. 140 

281



 

 
 
 

John C. Martin  
Holland & Hart LLP 
975 F Street NW 
Suite 900 
Washington, D.C. 20003 
Telephone:  (202) 393-6500 
Email:  jcmartin@hollandhart.com 

William W. Mercer 
Victoria A. Marquis 
Holland & Hart LLP 
401 North 31st Street 
Suite 1500 
P. O. Box 639 
Billings, Montana 59103-0639 
Telephone:  (406) 252-2166 
E-mail:  wwmercer@hollandhart.com 

    vamarquis@hollandhart.com 

Attorneys for Intervenors Western Energy Company, 
Natural Resource Partners, L.P., International Union of Operating Engineers, 
Local 400, and Northern Cheyenne Coal Miners Association 
 
 

MONTANA BOARD OF ENVIRONMENTAL REVIEW 
 

IN THE MATTER OF: 
APPEAL AMENDMENT AM4 
WESTERN ENERGY COMPANY, 
ROSEBUD STRIP MINE AREA B 
PERMIT NO. C1984003B 

) 
) 
) 
) 
) 
) 

 
 
 
CAUSE NO. BER 2016-03 SM 
 

 

__________________________________________________________________ 
 

INTERVENOR-RESPONDENTS’ EXCEPTIONS TO PROPOSED 
FINDINGS OF FACTS AND CONCLUSIONS OF LAW 

__________________________________________________________________ 

282

CJA325
New Stamp



 

i 
 
 

TABLE OF CONTENTS 

INTRODUCTION .......................................................................................................... 1 

ARGUMENT ................................................................................................................ 2 

1.  Intervenors Lodges an Exception to Potential Ambiguities in the 
Burden of Proof Discussion in the Proposed Findings and 
Conclusions. ..................................................................................................... 2 

a.  Petitioners’ Burden of Proof is Well-Established. ................................ 5 

b.  Intervenors Agree that Petitioners Are Not Subject to an “Absolute 
Certainty” Standard. .............................................................................. 7 

c.  Petitioners Also Are Not Subject to a “Slight Chance” Burden of 
Proof. ..................................................................................................... 9 

d.  Reducing Petitioners’ Burden to a “Slight Chance” Might be Read to 
Raise Impermissibly the Department’s Burden to a “Certainty.” ....... 11 

e.  The “Designed to Prevent” Language Confirms that the Department 
Need Not Prove a Certainty. ............................................................... 13 

2.  The Proposed Findings and Conclusions Mischaracterize the Scope of 
Review of a Contested Case under MSUMRA. ............................................ 15 

3.  The Statutory Definition of “Material Damage” Limits the 
Department’s Analysis to Concentration as Opposed to Duration. .............. 21 

CONCLUSION ............................................................................................................ 23 

 
 
 

283



 

ii 
 
 

TABLE OF AUTHORITIES 

 Page(s) 
CASES 

Alaska Wilderness League v. Jewell,  
788 F.3d 1212 (9th Cir. 2015) ............................................................................ 14 

In re Bull Mountains, 
No. BER 2013-07 SM (Jan. 14, 2016).........................................................passim 

In re RLS, 
293 MT 288 ......................................................................................................... 23 

MEIC v. Mont. Dep’t of Envtl. Quality, 
2005 MT 96 ..................................................................................................passim 

NRDC v. OSMRE,  
89 IBLA 1 (1985) ................................................................................................. 6 

Pac. Shores Subdivision Cal. Water Distr. v. U.S. Army Corps of Eng’rs, 
448 F. Supp. 2d 1 (D.D.C. 2006) .................................................................. 20, 21 

Saari v. Winter Sports, Inc., 
314 MT 212 ......................................................................................................... 23 

State v. Sebastian, 
2013 MT 347 ......................................................................................................... 6 

State v. Tadewaldt, 
277 MT 261 ......................................................................................................... 23 

STATUTES 

Mont. Code Ann. § 1-2-101 ..................................................................................... 23 

Mont. Code Ann. § 82-4-203 ................................................................................. 4, 5 

Mont. Code Ann. § 2-4-612 ..................................................................................... 19 

Mont. Code Ann. § 26-1-401 ..................................................................................... 5 

Mont. Code Ann. § 26-1-402 ..................................................................................... 5 

284



 

iii 
 
 

Mont. Code Ann. § 26-1-403 ..................................................................................... 6 

Mont. Code Ann. § 82-4-227 ......................................................................... 6, 13, 14 

Mont. Code Ann. § 82-4-302 ............................................................................. 21, 22 

Montana Administrative Procedure Act .................................................. 9, 16, 18, 19 

Montana Strip and Underground Mine Reclamation Act .................................passim 

OTHER AUTHORITIES 

Mont. Admin. R. 17.24.405 ..................................................................................... 17 

Mont. Admin. R. 17.8.1106 ..................................................................................... 17 

Mont. Admin. R. 17.8.1109 ..................................................................................... 17 

 

285



 

1 
 
 

INTRODUCTION 

The Hearing Examiner’s Proposed Findings of Fact and Conclusions of Law 

(“Proposed Findings and Conclusions”) – based upon a four-day hearing and 

extensive pre- and post-trial briefing – concludes that Petitioners Montana 

Environmental Information Center and Sierra Club (collectively “Petitioners” or 

“MEIC”), did not prove their claims that the Department of Environmental 

Quality’s (“Department”) approval of an amendment to the permit for Western 

Energy Company’s Rosebud Mine ( “AM4 Permit”) violated the law.  Intervenors 

Western Energy Company, Natural Resource Partners, L.P., International Union of 

Operating Engineers, Local 400, and Northern Cheyenne Coal Miners Association 

(collectively “Intervenors”) concur with the Hearing Examiner’s ultimate 

conclusion.  To the extent, however, portions of the Proposed Findings and 

Conclusions could be interpreted in ways inconsistent with governing law, and for 

the sole purpose of clarifying those discussions, Intervenors lodge exceptions to 

elements of the Proposed Findings and Conclusions regarding (1) burden of proof; 

(2) scope of review; and (3) material damage.  Intervenors respectfully request the 

Board of Environmental Review (the “Board”) to clarify these Conclusions of Law 

in the final order.   
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ARGUMENT 

1. Intervenors Lodge an Exception to Potential Ambiguities in the 
Burden of Proof Discussion in the Proposed Findings and 
Conclusions.   

Intervenors concur with much of the Proposed Findings and Conclusions 

summary of the parties’ shifting burdens throughout the application and review 

process.  In particular, Intervenors concur with the most fundamental statement of 

Petitioners’ burden of proof in this proceeding: “MEIC has the burden of proving 

by a preponderance of the evidence that DEQ’s decision to issue the permit 

violated the law.”  See Proposed Findings and Conclusions at ¶ 5; see also 

Proposed Findings and Conclusions at p. 64 (“Conservation Groups have the 

burden of proving by a preponderance of the evidence that DEQ’s decision to issue 

the permit violated the law.”).  As the Hearing Examiner went on to observe, 

however, “What that means within the legal framework of this particular case, 

however, is somewhat entangled.”  Id.  Ultimately, the Proposed Findings and 

Conclusions explain “what that means” in denying Petitioners’ challenge: 

“Conservation Groups did not provide sufficient evidence to show a more likely 

than not possibility that the AM4 Amendment will result in ‘material damage[.]’”  

See Proposed Findings and Conclusions at ¶ 18 (emphasis added).  Intervenors do 
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not take exception with this aspect of the Hearing Examiner’s conclusion on 

Petitioners’ burden of proof in this proceeding.1 

Nevertheless, to the extent the Proposed Findings and Conclusions and the 

Hearing Examiner’s “additional explanation” (Discussion2 at 63-66) regarding 

Petitioners’ burden of proof is ambiguous or subject to misinterpretation, 

Intervenors seek clarification.  More specifically, Intervenors anticipate that, 

although the Proposed Findings and Conclusions ultimately found that the 

Petitioners had not met their burden to demonstrate that the Department had 

violated the law, certain portions of the Proposed Findings and Conclusions and 

Discussion nevertheless could be interpreted (or construed) to imply that 

Petitioners could have carried their burden by demonstrating a “slight chance” that 

the Department erred, rather than making the showing by a preponderance of the 

evidence.  Such an interpretation would improperly require the Department to 

achieve absolute certainty as to all possible impacts prior to issuing a permit.   

Evidence of a mere “possibility” of material damage, however, is not a 

                                           
1 Intervenors’ concurrence with the language of conclusion ¶ 18 is based upon the presumption, 
in the context of the applicable law, this case, and the remainder of the Proposed Findings and 
Conclusions, that the phrase “more-likely-than-not” modifies the word “possibility.”  In addition, 
Intervenors presume that the conclusion has taken into consideration the “is not designed” 
language in referencing the “AM4 Amendment.”   In other words, Intervenors interpret 
conclusion ¶ 18 to mean that MEIC must show that it is more likely than not that the AM4 
Amendment was not designed to prevent material damage.  See discussion below.   
2 “Discussion” refers to the Hearing Examiner’s “additional explanation” concerning (1) Burden 
of Proof; (2) TDS and Material Damage.  Proposed Findings and Conclusions at pp. 62-77. 
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sufficient basis to overturn a Department permitting decision.  Nor is the 

Department obligated to base its permitting decisions on absolute certainty.  

Intervenors thus take exception to and seek clarification or modification of the 

following statements regarding Petitioners’ burden of proof:  

Conservation Groups need not prove a certainty – a more likely than 
not possibility will suffice.  [Discussion at p. 65] 

[…] 

Conservation Groups did not provide sufficient evidence to show a 
more likely than not possibility that the AM4 Amendment will result in 
“material damage” as defined in Mont. Code Ann. 82-4-203(24), (31) 
and Admin. R. Mont. 17.24.301(31), (32), (55), (68).  [Discussion at p. 
66] 

[…] 

However, Conservation Groups failed to provide sufficient evidence 
even to make this hypothesis into a more likely than not possibility.  
[Discussion at p. 71] 

[…] 

Ultimately, the burden of proof in this action falls to Conservation 
Groups to present a more-likely-than-not possibility that a water quality 
standard could be violated by the permitted action.  [Discussion at p. 
76] 

[…] 

Conservation Groups have the burden to show, by a preponderance of 
the evidence, that DEQ had information available to it at the time of 
issuing the permit that indicated issuing the permit could result in land 
uses or beneficial uses of water being adversely affect, water quality 
standards being violated, or water rights being impacted.  [Proposed 
Findings and Conclusions at ¶ 12] 
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[…] 

Conservation Groups did not provide sufficient evidence to show a 
more likely than not possibility that the AM4 Amendment will result in 
“material damage” as defined in Mont. Code. Ann. 82-4-203(24), (31) 
and Admin. R. Mont. 17.24.301(31), (32), (55), (68).  [Proposed 
Findings and Conclusions at ¶ 18] 

Proposed Findings and Conclusions at pp. 65-66, 71, 76, ¶¶ 12 and 18 (emphasis 

added).3  Intervenors similarly lodge exceptions to any other portions of the 

Proposed Findings and Conclusions that may be thus interpreted.   

a. Petitioners’ Burden of Proof is Well-Established.   

The relevant statutory and regulatory provisions, as well as the case law, 

make clear that Petitioners bear the burden of proof in challenging the 

Department’s permitting decision: “The burden of proof at a [contested case] 

hearing is on the party seeking to reverse the decision of the board.”  Admin. R. 

Mont. 17.24.423(7); see also Proposed Findings and Conclusions ¶ 5; Proposed 

Findings and Conclusions at p. 64; MEIC v. Mont. Dep’t of Envtl. Quality, 2005 

MT 96, ¶14, ¶16 (citing Mont. Code Ann. §§ 26-1-401 and 402).   

The law is also clear that Petitioners are subject to a “preponderance of the 

evidence standard.”  Mont. Code Ann. § 26-1-403(1); MEIC, 2005 MT 96, ¶ 22; 

                                           
3 Some of, and perhaps all of these statements can be read to align with Intervenors’ discussion 
below.  To the extent, however, that they are ambiguous and subject to misinterpretation, 
Intervenors take exception to these statements and seeks clarification from the Board.  For 
example, the order might be clarified by substituting the word “probability” for the word 
“possibility” in the cited passages.  This substitution would conform the Discussion with the text 
of the proposed findings and conclusions.   
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Mont. Code Ann. § 82-4-227(3)(a).  A “preponderance of the evidence” is “such 

evidence as, when weighted with that opposed to it, has more convincing force and 

the greater probability of truth.”  State v. Sebastian, 2013 MT 347, ¶ 16.  More 

specifically, to satisfy that burden in this case, Petitioners needed to prove, by a 

preponderance of the evidence, that the AM4 Permit was not designed to prevent 

material damage to the hydrologic balance outside the permit area.  See Mont. 

Code Ann. § 26-1-403(1); MEIC, 2005 MT 96, ¶22; Mont. Code Ann. §82-4-

227(3)(a); Order on Motions in Limine at p. 3 (“All parties agree that at hearing on 

this issue MEIC has the burden to prove by preponderance of the evidence that the 

AM4 permit, and the corresponding CHIA, were not “designed to prevent material 

damage.”).4  The Proposed Findings and Conclusions confirmed this standard in 

rejecting Petitioners’ claims: “Conservation Groups did not provide sufficient 

evidence to show a more likely than not possibility that the AM4 Amendment will 

result in ‘material damage[.]’”  See Proposed Findings and Conclusions at ¶ 18 and 

FN 1 above.      

                                           
4 Applying similar language in review of a federal Surface Mining Control and Reclamation Act 
(“SMCRA”) permit, the Interior Board of Land Appeals (“IBLA”) rejected such a notion.  See 
NRDC v. OSMRE, 89 IBLA 1, 25, 37 (1985).  The IBLA held that the party challenging the 
permit had the “burden of showing by a preponderance of the evidence that OSMRE erred in 
approving” the permit.  Id. at 25.  Applying that burden to the question of whether OSMRE 
properly approved the extraction methods to be used, IBLA concluded that NRDC’s “bare 
assertions” could not carry the burden when weighed against the expert testimony of witnesses 
from the State and permittee.   
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b. Intervenors Agree that Petitioners Are Not Subject to an 
“Absolute Certainty” Standard.  

The Hearing Examiner’s Burden of Proof Discussion centers on the fact that 

although the Petitioners bear the burden of proof in their challenge of the 

Department’s decision, that burden does not require them to prove a “certainty.”5  

Proposed Findings and Conclusions at pp. 64-65.  However, Intervenors have 

never intended to assert that Petitioners must “prove a certainty” of material 

damage to prevail on their claims.  Proposed Findings and Conclusions at p. 65.  

Rather, Intervenors maintain that Petitioners must demonstrate that it is more likely 

than not that the Department should not have issued the permit:   

Petitioners may explain and support their objections to the 
Department’s decision, using expert testimony as necessary, to meet 
their burden of showing, by a preponderance of the evidence, that the 
Department should not have issued the AM4 Permit over their 
objections.  Significantly, Petitioners do not meet their burden by 
simply arguing that the record evidence is insufficient; rather, 
Petitioners must present evidence necessary to establish the facts 
essential to a determination that the Department’s decision violated the 
law.  

See Intervenors’ Proposed FOF/COL at pp. 7-10 (emphasis added).   

                                           
5 See, e.g., Intervenors’ Response to Petitioners’ Proposed FOF/COL at p. 7 and 10 (“Petitioners 
must prove by a preponderance of the evidence that the AM4 Permit was not designed to 
prevent material damage to the hydrologic balance outside the permit area.”) (emphasis added); 
(Petitioners must prove “by a preponderance of the evidence in the record that ‘the hydrologic 
consequences and cumulative hydrologic impacts will result in material damage to the 
hydrologic balance outside the permit area.’”) (emphasis added); (“contested case concerns 
“whether Petitioners can demonstrate, by a preponderance of the evidence, that the 
administrative record does not support the Department’s determination that the AM4 Permit was 
‘designed to prevent material damage.’”) (emphasis added).  
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Intervenors, however, evidently created the impression that they sought to 

apply a “certainty” burden of proof standard to Petitioners in responding to 

Petitioners’ proposed findings of fact and conclusions of law.  More specifically, in 

attempting to underscore that the general burden of proving claims rested on 

Petitioners, Intervenors rephrased Petitioners’ description of their claim.  Compare 

Intervenors’ Response to Petitioners’ FOF/COL at p. 9 (inverting Petitioners’ 

description of their alleged proof of Claim 1 from “Evidence did not affirmatively 

demonstrate that cumulative hydrologic impacts will not result in violation of 

water quality standards” to “Petitioners proved by a preponderance of the evidence 

that cumulative hydrologic impacts will result in violation of water quality 

standards.”) (emphasis added).  Consequently, the Burden of Proof Discussion in 

the Hearing Examiner’s Proposed Findings and Conclusions focuses on rebutting 

the argument that Petitioners must prove a “certainty.”  See, e.g., Proposed 

Findings and Conclusions at pp. 64-65 (“Intervenors argue that in this contested 

case proceeding, Conservation Groups have a burden to prove ‘by a preponderance 

of the evidence that cumulative hydrologic impacts will result in violation of water 

quality standards.’  This is not correct, but in a very subtle way:  Conservation 

Groups need not prove a certainty – a more likely than not possibility will 

suffice.”) (emphasis added).  Intervenors agree Petitioners need not prove material 

damage by a certainty to prevail on their claims in this proceeding.    
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c. Petitioners Also Are Not Subject to a “Slight Chance” 
Burden of Proof.  

Although Petitioners need not prove a certainty, neither are they able to meet 

their burden by showing a mere possibility, no matter how slim, of material 

damage.  Rather, as the Montana Administrative Procedure Act (“MAPA”), the 

Montana Strip and Underground Mine Reclamation Act (“MSUMRA”), and case 

law make clear, the applicable burden of proof standard – demonstration of the 

Department’s violation of the law by a preponderance of the evidence – falls 

between those extremes.  In refuting the notion that Petitioners must establish 

certainty, however, the Burden of Proof Discussion becomes imprecise in 

referencing what Petitioners actually are required to prove.  Proposed Findings and 

Conclusions at pp. 64-65 (“Conservation Groups need not prove a certainty – a 

more likely than not possibility will suffice.”) (emphasis added). 

Consequently, the language in that rebuttal arguably suggests that Petitioners 

need only establish the remotest of possibilities that a disputed permit could result 

in material damage.  For example, the Burden of Proof Discussion states that “if a 

permit could result in ‘material damage,’ then it cannot be said that it affirmatively 

will not.”  Proposed Findings and Conclusions at p. 65 (emphasis in original).  This 

could be misinterpreted to suggest that if there is even a minuscule chance that 

some concatenation of events could lead to a permit causing “material damage,” 
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then the Department acts illegally if it approves the permit.   

Similarly, in some instances, the Burden of Proof Discussion appears to 

separate the “preponderance of the evidence” standard from the object of proof – 

material damage, as if they are to be evaluated in isolation.  In other words, these 

statements could be misread to mean that if the weight of the evidence shows the 

existence of an extremely slim possibility of material damage, Petitioners will have 

met their burden.  This impression is complicated by the potential ambiguity of the 

word “possibility,” which is used in this context.  See, e.g., Discussion at 65 (“a 

more likely than not possibility will suffice. […] Therefore, Conservation Groups 

have the burden to show, by a preponderance of the evidence, that DEQ had 

information available to it, at the time of issuing the permit, that indicated issuing 

the permit could result in ‘material damage.’”) (emphasis in original).    

These potential misinterpretations are manifestly incorrect:  Petitioners 

cannot show that the Department violated the law merely by showing a slight 

possibility of material damage.  In numerous instances, the Proposed Findings and 

Conclusions confirm that such a minimal burden of proof does not apply.  Indeed, 

as the Burden of Proof Discussion summed up:   

As shown in the Findings of Fact (above) and Conclusions of 
Law (below), however, Conservation Groups did not meet even 
this lesser burden (than the one urged by Intervenors).  
Conservation Groups did not provide sufficient evidence to 
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show a more likely than not possibility that the AM4 
Amendment will result in “material damage[.]” 

Proposed Findings and Conclusions at 65-66 (emphasis added); see also ¶ 5 

(“‘facts essential’ must be proved by a preponderance of the evidence”); ¶18 

(“Conservation Groups did not provide sufficient evidence to show a more likely 

than not possibility that the AM4 Amendment will result in “material damage”) 

(emphasis added); ¶ 39 (“Conservation Groups failed to present evidence 

necessary to establish the facts essential to a determination that the AM4 Permit 

will cause material damage to the hydrologic balance outside the permit boundary 

by increasing TDS levels in EFAC.”) (emphasis added); ¶ 40 (same language 

applied to nitrogen levels); ¶ 42 (same language applied to aquatic life use of 

EFAC).  

d. Reducing Petitioners’ Burden to a “Slight Chance” Might 
be Read to Raise Impermissibly the Department’s Burden 
to a “Certainty.”  

Granting MEIC a “slight chance” burden of proof would necessarily require 

imposing on the Department the same implausible “certainty” standard that the 

Hearing Examiner concluded could not apply to Petitioners.  MEIC carries the 

burden to prove (by a preponderance of the evidence) that the Department violated 

the law.  To establish that the Department violated the law, Petitioners must show, 

by a preponderance of the evidence, that the Department did not properly confirm, 

296



 

12 
 
 

based on the probable cumulative impacts, that the proposed mining operation was 

designed to prevent material damage.  If Petitioners could satisfy that burden by 

showing any mere possibility of “material damage,” no matter how remote, then 

the Department, in order to act legally and withstand a lawsuit, would necessarily 

have to prove the converse.  In other words, the Department would have to prove 

to a certainty that material damage could not occur under any circumstances, no 

matter how remote.  Neither of these highly skewed burdens is consistent with the 

standards set forth in the statute or the regulations.    

The proposed findings, in other places, recognize that the Department is not 

subject to a standard of absolute certainty.  In addressing the ultimate question of 

“material damage,” the Proposed Findings and Conclusions incorporate the 

“preponderance” standard: “DEQ determined for every impact analyzed in 

connection with the AM4 Amendment that it was more likely than not that there 

would be no material damage from AM4 to the hydrologic balance outside of the 

permit boundary.”  Proposed Findings and Conclusions at ¶ 212 (emphasis added).  

The proposed conclusions also make clear that the Department is not subject to a 

certainty standard.  Proposed conclusion ¶ 6 refers to the Department’s obligation 

with respect to permit issuance:   

DEQ may not approve the AM4 Amendment unless the 
application affirmatively demonstrates that the assessment of 
the probable cumulative impact of all anticipated mining in the 
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area on the hydrologic balance has been made by DEQ and the 
proposed operation of the mine has been designed to prevent 
material damage to the hydrologic balance outside the permit 
area.  Mont. Code Ann. §82-4-227(3)(a); Admin. R. Mont. 
17.24.405(6)(c).   

Proposed Findings and Conclusions at ¶ 6 (emphasis added).  Thus, having 

assessed the “probable cumulative impact” of mining (i.e., the cumulative impact 

that is more likely than not to occur), the Department must confirm, that the 

proposed operation “has been designed to prevent material damage.”  See also 

Proposed Findings and Conclusions at ¶ 4.     

The Hearing Examiner’s proposed conclusion ¶ 24 affirms this description 

of the law, holding that “the AM4 CHIA assessed the probable cumulative impact 

of all anticipated mining in the area on the hydrologic balance and sufficiently 

determined in writing and on affirmative record evidence that the proposed AM4 

Amendment mining operation is designed to prevent material damage to the 

hydrologic balance outside the permit area.”  Proposed Findings and Conclusions 

at ¶ 24 (emphasis added). 

e. The “Designed to Prevent” Language Confirms that the 
Department Need Not Prove a Certainty.  

The fact that the Department need only show that an operation “has been 

designed to prevent” material damage outside the permit area provides another 

important gloss on both the Department’s and Petitioners’ respective burdens of 
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proof.  See Mont. Code Ann. § 82-4-227(3)(a).  The Proposed Findings and 

Conclusions incorporate the “as designed” language, and the Burden of Proof 

Discussion quotes the language.  Proposed Findings and Conclusions at ¶¶ 4, 8, 

148, 6 and 24; n. 3; Discussion at pp. 63-66, 70-71; 77.  Nothing in the Proposed 

Findings and Conclusions, however, discusses its import.  Intervenors take 

exception to the Burden of Proof Discussion to the extent that it could be 

interpreted to read the qualifying phrase “designed to prevent” out of the 

applicable burdens on the Department and on MEIC.     

Requiring that an operation be “designed to prevent” material damage is not 

the same as requiring it “prevent material damage.”  The difference is that the first 

is a planning standard – it evaluates the applicant’s plans; the second is a 

performance standard that would require the Department to guarantee future 

results.  See Alaska Wilderness League v. Jewell, 788 F.3d 1212, 1218-19 (9th Cir. 

2015) (distinguishing between a planning standard which requires an operator to 

provide certain information, from a requirement that an operator provide an 

estimated recovery rate, i.e., a performance standard).  Because MSUMRA 

imposes a planning standard, it freezes the inquiry into the Department’s 

compliance at the moment of the permit’s issuance and focuses the inquiry on the 

elements of the permit:  the Department is charged with evaluating the impacts of 

the operation as designed and is not obligated to ensure that any possible, far-
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fetched contingency is addressed in the permit.  Including that phrase also makes 

clear that the Department’s review is not required to serve as an absolute 

guarantee: in other words, the Department is not subject to an “absolute certainty” 

standard.   

By omitting the “designed to prevent” phrase from its analysis, the Burden 

of Proof Discussion increases the likelihood that both the Department’s 

obligations, as well as the Petitioners’ obligations, will be misconstrued.  

Intervenors thus take exception to the characterizations of the Department’s burden 

of proof in the Burden of Proof Discussion that do not include recognition of the 

“as designed” qualifying language.            

2. The Proposed Findings and Conclusions Mischaracterize the 
Scope of Review of a Contested Case under MSUMRA. 

Intervenors object to the Hearing Examiner’s conclusions regarding the 

scope of review and admissible evidence in a contested case.  Proposed Findings 

and Conclusions at ¶¶ 13-14.  Bound by the Board’s decision in In re Bull 

Mountains, No. BER 2013-07 SM (Jan. 14, 2016), the Hearing Examiner proposes 

that the relevant analysis be restricted to “that contained within the four corners of 

the Written Findings and CHIA” and the facts be limited to “those concluded by 

the agency in the permitting process before the agency makes its permitting 

decision.”  Proposed Findings and Conclusions at ¶¶ 13-14.  This formulation 
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misstates the scope of review in a contested case proceeding because binding 

precedent (MEIC. v. Mont. Dep’t of Envtl. Quality, 326 Mont 502) establishes a 

much broader scope of review for administrative contested cases under MAPA and 

MSUMRA, and, in any case, the Board’s conclusions in Bull Mountain (when read 

contextually) do not stand for the proposition that evidence in a contested case is 

strictly limited to the facts before Department prior to the permitting decision.   

First, Intervenors respectfully submit that the Board should take this 

opportunity to revisit its analysis in Bull Mountain and clarify the scope of review 

mandated by MAPA for contested cases involving challenges to permits issued 

under MSUMRA.  As demonstrated by the repeated efforts by Petitioners in this 

case, Bull Mountain is susceptible to an interpretation that the substantive 

provisions of MSUMRA allegedly conflict with and displace the procedural 

requirements of MAPA.  See, e.g., Petitioners’ Proposed FOF/COL at ¶ 1 (relying 

on Bull Mountain for the assertion that the Board “may, in its discretion, rely 

entirely on the record before it . . .”). 

However, when presented with the same choice – between the substantive 

approval standards for an environmental permit and the procedural requirements of 

the contested case provisions – the Montana Supreme Court found no such 

conflict.  In MEIC the petitioners challenged an air quality permit.  The statutory 

and regulatory standards imposed on the applicant and Department for air permits 
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are similar to those imposed by MSUMRA.  Compare MEIC, ¶ 36 (“The 

Department is precluded from issuing an air quality permit unless the applicant 

affirmatively demonstrates to it that the proposed project will not cause or 

contribute to an adverse impact on visibility in Class I areas. See Rules 

17.8.1106(1) and 17.8.1109(2), ARM.”) with Mont. Admin. R. § 17.24.405(6) 

(“The department may not approve an application . . .  unless the application 

affirmatively demonstrates and the department’s written findings confirm, on the 

basis of information set forth in the application or information otherwise available 

that is compiled by the department that:  . . . (c) the hydrological consequences and 

cumulative impacts will not result in material damage to the hydrologic balance 

outside the permit area.”).  Notwithstanding the Department’s obligation to ensure 

that the proposed permit would meet substantive environmental standards prior to 

issuing the permit, the Supreme Court held that the Board’s role in a contested case 

proceeding is to “receive evidence from the parties.”  MEIC, ¶ 22.  Thus, the 

substantive environmental permit standards do not limit the Department’s (or the 

permit applicant’s) statutory right under MAPA to present evidence in a contested 

case hearing.6  

                                           
6 The Supreme Court’s remand instruction in MEIC does not suggest that the Board should 
forego its critical function of receiving evidence from the parties in other cases.  Rather, after 
concluding that the Board had applied an incorrect standard of review when developing its 
findings of fact and conclusions of law following the first contested case hearing in that matter, 
the Supreme Court remanded the case to the Board with instructions to apply the correct standard 
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Indeed, in this case, the Board has rejected the reading advanced by MEIC 

that this case should be confined to the terms of the CHIA based upon the Bull 

Mountain decision.  Cognizant that, unlike the parties in Bull Mountain, the parties 

here have not stipulated that no disputed issues of fact exist or that all relevant 

facts are those compiled in the administrative record (see Bull Mountain Final 

Order at ¶ 64), the Board explicitly rejected MEIC’s argument.  Western Energy, 

Transcript (Dec. 9, 2016) at pp. 4-6, 9-11.  In the hearing, reacting to MEIC yet 

again advancing this argument, Board Member Tweeten explained that, “making a 

decision based on what’s in front of us I think would be reversible error given the 

substantial number of points that are contested . . . .”  Id. at p. 5.  Consistent with 

Member Tweeten’s observation, the Board should make clear that the Bull 

Mountain decision was never intended to preclude parties from presenting 

evidence in a contested case where there is no stipulation as to the material facts.  

Mr. Tweeten’s observation conforms to the Montana Supreme Court’s 

understanding that, in a contested case of this sort, “all parties to such a proceeding 

                                           
of review.  MEIC, ¶ 26.  The Court instructed that, in completing the task on remand, “the Board 
may, in its discretion, rely entirely on the record before it or receive additional evidence on such 
matters as it may deem appropriate.”  Id.  In the context of the Supreme Court’s decision, in 
which the Court emphasized the applicability of all of the MAPA, including the fact-finding role, 
it is clear that the Board’s discretion to “rely entirely on the record” was specific to the remand 
proceedings where the Board had already conducted a contested case hearing, and not applicable 
to other cases.  Moreover, the reference to the “record” in that passage properly refers to the 
record developed by the Board in the original contested case, not the record developed by the 
Department in the challenged administrative decision. 
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must be afforded the opportunity to respond and present evidence and argument on 

the issues raised.” MEIC,  ¶ 13 (citing Mont. Code Ann. § 2-4-612(1)) (emphasis 

added). 

Language in Bull Mountain may be read to suggest that the Board may 

depart from the MAPA directives in a fashion entirely at odds with MEIC.  See 

Bull Mountain at ¶ 60 (“The Board may, in its discretion, rely entirely on the 

record before it or receive additional evidence on such matters as it may deem 

appropriate.”).  The Supreme Court instructed in MEIC that all elements of MAPA 

Part 6 apply in a contested case hearing in the absence of specific statutory 

instruction to the contrary.  MEIC, ¶ 22.  Intervenors urge the Board to take this 

opportunity to clarify that the holding on the merits of MEIC, rather than the case-

specific remand instruction, governs. 

Second, even if the Bull Mountain decision is read to restrict the Board’s 

review to the CHIA and other record documents, Bull Mountain includes an 

important caveat:   

This is not to say that DEQ is limited in its permitting defense to 
presenting the administrative record to the Board and saying no more. 
DEQ’s counsel may surely present argument to explain and 
demonstrate that the evidence before the agency at the time of its 
permitting decision and the analysis within the CHIA satisfy 
applicable legal standards. What the agency may not do is present 
newly developed evidence that was not before the agency at the time 
of its decision or analysis that was not contained within the CHIA. 
See . . . [ARM] 17.24.405(6)(c) (stating that the permitting decision 
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must be based on findings “on the basis of information set forth in the 
application or information otherwise available that is compiled by the 
department”). 

Bull Mountain at ¶ 70; see also Pac. Shores Subdivision Cal. Water Distr. v. U.S. 

Army Corps of Eng’rs, 448 F. Supp. 2d 1, 6, (D.D.C. 2006) (additional evidence is 

permitted “when simply reviewing the administrative record is not enough to 

resolve the case”).  Where, as in the instant case, the permit challengers seek to 

demonstrate error in the Department’s decision by presenting expert testimony on 

issues far more specific than they raised in their public comments, the Department 

and permittee are properly entitled to present responsive evidence to address the 

highly specific theories explicated for the first time in the contested case.  An 

overly narrow reading of Bull Mountain runs the risk of creating an asymmetrical 

contested case in which permit challengers may withhold their concerns during the 

public comment period and then argue that the Department and permittee may not 

respond to newly raised concerns in the contested case.  Intervenors urge the Board 

to clarify the scope of review to ensure that the contested case does not devolve 

into a game of “gotcha” rather than fulfilling its intended function as a forum to 

resolve good faith concerns with the Department’s permitting decision.   
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3. The Statutory Definition of “Material Damage” Limits the 
Department’s Analysis to Concentration as Opposed to Duration. 

The Hearing Examiner raises a question of whether “an increase in the 

duration of time [of an impact] might be evaluated with respect to a material 

damage assessment under MSURMA.”  Proposed Findings and Conclusions at p. 

76, n.5.  The Hearing Examiner concludes that she has “simply found no law 

instructive on this point.”  Id.  Intervenors respectfully disagree with the Hearing 

Examiner’s conclusion.   

Binding statutory authority on point defines “material damage” and does not 

allow for an impact that does not meet the statutory definition of “material 

damage” to thereafter transform into “material damage” simply because time 

elapses.  See Mont. Code Ann. § 82-4-302(31) (statutory definition of “material 

damage”); Admin. R. Mont. 17.24.301(68) (defining “material damage” by 

quoting the statutory definition).  MSUMRA defines “material damage” as 

“degradation or reduction by coal mining and reclamation operations of the quality 

or quantity of water outside the permit area in a manner or to an extent” that the 

impact meets one of three thresholds:  (1) land uses or beneficial uses of water are 

adversely affected; (2) water quality standards are violated; and/or (3) water rights 

are impacted.  Mont. Code Ann. § 82-4-302(31).  An impact rising to one or more 

of these thresholds is material damage.  An impact that does not cross any of these 
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thresholds is not material damage.  The duration of an impact is irrelevant to the 

determination of whether the impact meets one of these three thresholds.  A sub-

material damage impact is not rendered material damage simply by the passage of 

time.   

Bull Mountain does not provide otherwise.  There, the Board was concerned 

with whether the Department had failed to identify material damage by arbitrarily 

limiting the window of its analysis to 50 years in the future.  Bull Mountain at ¶¶ 

126-29.  The Board remanded the matter so that the Department could confirm in 

the first instance that the project, as designed, would not cause material damage at 

any point in the future.  Id. at ¶ 136.  This is not the same as allowing 

circumstances that do not constitute material damage to be re-labeled after some 

time limit has passed.  Bull Mountain cannot be read to establish a new, extra-

statutory form of material damage based upon the longevity of an impact.  

Indeed, Montana law prohibits adjudicators from revising statutory terms.  

The role of a judge when construing a statutory definition is to “‘to ascertain and 

declare what is in terms or in substance contained therein, not to insert what has 

been omitted or to omit what has been inserted.’”  In re RLS, 293 MT 288 (quoting 

Mont. Code Ann. § 1-2-101); Saari v. Winter Sports, Inc., 314 MT 212,, ¶¶ 22-24 

(Mont. 2003) (overruling a prior decision that “ignored our basic rules of statutory 

interpretation and inserted language into the statute which is not there”); cf. State v. 
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Tadewaldt, 277 MT 261 (repudiating a decision that indicated a test other than the 

“statutory definition” should be used).  MSUMRA’s definition of “material 

damage” does not include a duration analysis, and it would be clear error to include 

one.  

CONCLUSION 

For the foregoing reasons, Intervenors respectfully request that the Board 

adopt as amended the Hearing Examiner’s Proposed Findings of Fact and 

Conclusions of Law. 
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DATED:  May 10, 2019. 

  
/s/ John C. Martin  
John C. Martin  
Holland & Hart LLP 
975 F Street NW 
Suite 900 
Washington, D.C. 20003 
 
/s/ William W. Mercer  
William W. Mercer 
Victoria A. Marquis 
Holland & Hart LLP 
401 North 31st Street 
Suite 1500 
P. O. Box 639 
Billings, Montana 59103-0639 

ATTORNEYS FOR INTERVENORS 
WESTERN ENERGY COMPANY, 
NATURAL RESOURCE PARTNERS, L.P., 
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ENGINEERS, LOCAL 400, AND NORTHERN 
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1 

 

INTRODUCTION 

 In this case, Petitioners Montana Environmental Information Center (MEIC) 

and the Sierra Club (collectively, “Conservation Groups”) challenged the Montana 

Department of Environmental Quality’s (DEQ) approval of an expansion (the 

AM4 Amendment of the Area B Permit, or “AM4”) of the Rosebud Strip Mine, in 

Colstrip, Montana. 

 The challenge centers on East Fork Armells Creek (EFAC), which is 

impaired and not meeting water quality standards for aquatic life due to, among 

other things, excessive salinity pollution. The question is whether DEQ can allow 

expanded strip-mining that will cause still more salinity pollution into the stream 

without first preparing and implementing a plan to remedy the stream’s 

impairment. By law, if the cumulative impacts of mining may result in violations 

of water quality standards, additional mining may not be permitted. 

 Following a hearing and post-hearing briefing, the Hearing Examiner issued 

proposed Findings of Fact and Conclusions of Law (Findings) recommending a 

ruling against the Conservation Groups. The proposed Findings are significantly 

flawed as to multiple questions of law. 

 First, the proposed Findings improperly reversed the burden of proof, which 

by legislative design rests with DEQ and the coal company (here, Western Energy 
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Company or “WECo”). Thus, rather than employ the precautionary standard 

mandated by the statute under which a polluter must affirmatively demonstrate that 

environmental harm will not result, the proposed Findings required the 

Conservation Groups to show that harm will result, turning the statutory 

framework on its head. 

 Second, the proposed Findings erroneously and illogically determined that 

the addition of increased amounts of salt to a stream that is already impaired and 

not meeting water quality standards due to excessive salt will not result in violation 

of water quality standards. 

 Third, the proposed Findings erroneously determined that the mere presence 

of aquatic life in EFAC was sufficient to demonstrate that water quality standards 

for growth and propagation of aquatic life were, in fact, met. The proposed 

Findings’ approval of DEQ’s is-anything-alive test for water quality standards 

would render Montana’s water quality standards—which is one standard by which 

mining operations are assessed—meaningless. 

 Fourth, the proposed Findings erroneously applied extra-statutory 

requirements of issue exhaustion to dismiss multiple claims of the Conservation 

Groups, even though the relevant statutory text and all persuasive authority 

demonstrate that issue exhaustion is not required for an administrative appeal 
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under the Montana Strip and Underground Mine Reclamation Act (MSUMRA). 

The authority on which the proposed Findings relied to require issue exhaustion—

the Montana Board of Environmental Review (BER) recent decision In re Bull 

Mountains, No. BER 2013-07 SM (Mont. Bd. of Envtl. Rev. Jan. 14, 2016) 

(attached as Exhibit 1)—contained no discussion of issue exhaustion. 

 Fifth, the proposed Findings erroneously relied on improper extra-record 

evidence and post hoc arguments from DEQ and WECo, in direct violation of 

BER’s recent decision In re Bull Mountains. 

 Because of these significant flaws, BER should reject the proposed 

Findings’ erroneous conclusions of law and recommendations, and instead 

conclude that, as a matter of law, DEQ violated MSUMRA by allowing expanded 

strip-mining that will cause additional salinity pollution to a stream that is already 

impaired and not meeting water quality standards due to excessive salinity. BER 

should further conclude that DEQ applied a legally erroneous standard (the is-

anything-alive standard) for assessing water quality standards for growth and 

propagation of aquatic life. 

 Finally, BER should conclude that the proposed Findings erred as a matter 

of law with respect to the correct burden of proof, administrative issue exhaustion, 

and extra-record evidence and post hoc arguments. 
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DISCUSSION 

I. The Montana Administrative Procedure Act. 

 Under the Montana Administrative Procedure Act (MAPA), parties to a 

contested case are entitled to file briefs and exceptions and give oral argument 

regarding a hearing examiner’s proposed findings and conclusions. Mont. Code 

Ann. § 2-4-621(1). BER in turn may adopt, reject, or modify the findings and 

conclusions. Id. § 2-4-621(2)-(3). BER has plenary authority to reject proposed 

conclusions of law. Id. BER may reject a proposed finding of fact when, following 

a review of the complete record, BER states “with particularity” that the finding is 

not “based on competent substantial evidence” or the “proceedings on which the 

findings were based did not comply with essential requirements of law.” Id. 

 If a conclusion of law is improperly characterized as a finding of fact, BER 

retains plenary authority to reject the conclusion. Christie v. DEQ, 2009 MT 364, 

¶ 32, 35 Mont. 227, 220 P.3d 405; see also Hjelle v. Mid-State Consultants, Inc., 

394 F.3d 873, 879 (10th Cir. 2005) (“An appellate court will regard a finding or 

conclusion for what it is, regardless of the label the trial court may put on it.” 

(quoting 9A Wright & Miller, Federal Practice & Procedure Civ., § 2579 (2d ed. 

1995)). When a question requires “consider[ation] [of] legal concepts in the mix of 

fact and law and [the] exercise [of] judgment about the values that animate legal 
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principles,” it is a conclusion of law subject to plenary review. Mozes v. Mozes, 

239 F.3d 1067, 1073 (9th Cir. 2001). 

 BER’s final decision must include findings of fact and conclusions of law 

and must respond to each proposed finding of fact submitted a party. Id. 2-4-

623(1)(a), (4). 

II. The Montana Strip and Underground Mine Reclamation Act and 
the Surface Mining and Control and Reclamation Act. 

 In assessing the proposed Findings and DEQ’s underlying permit decision, 

BER is guided by the purposes of the underlying statutes: the Montana Strip and 

Underground Mine Reclamation Act (MSUMRA), the Surface Mining Control and 

Reclamation Act (SMCRA), and the Clean Water Act (CWA). See Westmoreland 

Res. Inc. v. Dep’t of Revenue, 2014 MT 212, ¶ 11, 376 Mont. 180, 330 P.3d 1188 

(“When interpreting a statute, [a court’s] objective is to implement the objectives 

the legislature sought to achieve.” (quoting Mont. Vending, Inc. v. Coca–Cola 

Bottling Co., 2003 MT 282, ¶ 21, 318 Mont. 1, 78 P.3d 499)). 

 Relevant here, BER has previously explained in detail the goals and 

functions of MSUMRA and SMCRA: 

Strip and underground coal mining is governed nationally by the 
Surface Mining Control and Reclamation Act (SMCRA), 30 U.S.C. 
§§ 1201-1328. Congress enacted SMCRA in response to widespread 
social and environmental abuse from the coal mining industry…. 
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The principal purpose of SMCRA is to protect society and the 
environment from the adverse effects of surface coal mining…. 

SMCRA establishes a system of cooperative-federalism in which 
states can assume responsibility for day-to-day regulation of coal 
mining operations, subject to federal oversight…. 

…. 

As a safeguard against ineffective state regulation of coal mining 
operations, SMCRA contains important provisions for federal 
oversight and citizen participation in permitting decisions and 
enforcement…. 

A central purpose of SMCRA is to protect water resources from coal 
mine development…. 

On lands where coal mining has not been prohibited outright, multiple 
provisions of SMCRA assure that mining may not proceed if it will 
cause undue damage to water resources…. 

…. 

Under Montana’s delegated program, DEQ regulates coal mining 
pursuant to the provisions of MSUMRA, Mont. Code Ann. §§ 82-4-
201 to -254, and its implementing regulations, ARM 17.24.301 to 
1309. DEQ’s regulation of coal mining is also subject to Montana’s 
constitutional environmental protections…. 

[DEQ] may not issue [a] permit unless and until [the] agency finds in 
writing based on record evidence that the cumulative hydrologic 
impacts will not result in material damage to the hydrologic balance 
outside the permit area[.] 

In making any decision on a permit application, DEQ must prepare a 
cumulative hydrologic impact assessment, or “CHIA.” …. 

In re Bull Mountains, at 59-62, ¶¶ 71-81 (emphasis added, internal quotation marks 

and citations omitted). 
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 MSUMRA defines “material damage”—the central issue involved in this 

case—to include any “violation of a water quality standard.” ARM 17.24.301(68) 

(quoting Mont. Code Ann. § 82-4-203(31)). Water quality standards are, in turn, 

defined by the Clean Water Act (CWA). 33 U.S.C. § 1313(c)(2)(A) (providing that 

water quality standards “consist of the designated uses of the navigable waters 

involved and the water quality criteria for such waters based upon such uses”). 

 The purpose of the CWA is to “restore and maintain the chemical, physical, 

and biological integrity of the Nation’s waters.” N. Cheyenne Tribe v. DEQ, 2010 

MT 111, ¶ 21, 356 Mont. 296, 234 P.3d 51 (quoting 33 U.S.C. § 1251(a)) 

(emphasis added). 

III. The proposed Findings erroneously placed the burden of proof on 
the Conservation Groups, contravening the express language of 
MSUMRA and the Board of Environmental Reviews’s prior 
ruling. 

 The proposed Findings erroneously placed the burden of proof on the 

Conservation Groups to prove by a preponderance of the evidence that “the AM4 

Amendment will result” in material damage. Findings at 65-66 (emphasis added); 

id. at 78-79, ¶ 5; id. at 82, ¶ 18.1 

                                           
1 Inconsistently, the proposed Findings also stated in places that the Conservation 
Groups have the burden only to show by a preponderance of evidence that the 
AM4 Amendment “could” result in material damage. Findings at 65; id. at 80, 
¶ 12. In other places, the proposed Findings indicated that the Conservation 
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 Just three years ago, BER unambiguously ruled that “[b]y law the burden of 

proof in the permitting process rests with the mine applicant and DEQ.” In re Bull 

Mountains, at 76, ¶ 115. This is based, BER explained, on the plain language of 

MSUMRA that “[t]he applicant for a permit or major revision has the burden of 

establishing that the application is in compliance with this part and the rules 

adopted under it.” Mont. Code Ann. § 82-4-227(1) (emphasis added). Consistent 

with MSUMRA’s allocation of the burden of proof, implementing regulations 

prohibit DEQ from issuing a permit “unless the application affirmatively 

demonstrates and the department’s written findings confirm, on the basis of 

information set forth in the application or information otherwise available that is 

compiled by the department, that … cumulative hydrologic impacts will not result 

in material damage.” ARM 17.24.405(6)(c). 

 This allocation of the burden of proof is consistent with the congressional 

intent behind SMCRA, as well as the precautionary principle that animates 

MSUMRA. S. Rep. No. 95-128, at 80 (1977) (“The applicant is required to … 

assume, if a public hearing [i.e., a contested case] is held, the burden of proving 

                                           
Groups’ burden was to “conclusively” establish contested facts. Id. at 76; id. 87, 
¶ 34. Such inconsistency is arbitrary and unlawful. In re Bull Mountains, at 84, 
¶ 129 (stating that inconsistency is the hallmark of arbitrary action). 
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that the application is in compliance with State and Federal laws (including 

provisions of this Act [SMCRA]).”(emphasis added)) (attached as Exhibit 2); 

MEIC v. DEQ (MEIC I), 1999 MT 248, ¶ 77, 296 Mont. 207, 988 P.2d 1236 

(constitutional environmental protections are “anticipatory and preventative”); 

Mont. Code Ann. § 82-4-202(1) (MSUMRA enacted to uphold constitutional 

environmental protections).2 Thus the risk of uncertainty is properly borne by the 

polluter, not the public and not the environment. 

 The proposed Findings erroneously determined that the Conservation 

Groups had the burden of proof in light of MEIC v. DEQ (MEIC II), 2005 MT 96, 

¶ 16, 326 Mont. 502, 112 P.3d 963, which held that in a contested case challenging 

DEQ’s issuance of an air quality permit, the party challenging the permit “had the 

burden of presenting the evidence necessary to establish the facts essential to a 

determination that the Department’s decision violated the law.” Critically, though, 

in that case the Court applied the default statutory burdens of proof3 because the 

parties had not identified “any statute relating directly to the Department or the 

Board [that] provides for alternative evidentiary rules in a hearing before the 

                                           
2 See also 30 U.S.C. § 1260(b)(3) (placing burden on applicant and agency to show 
that material damage will not occur). 

3 Mont. Code Ann. §§ 26-1-401, -402. 
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Board.” Id., ¶ 13. Unlike in MEIC II, here, both the Montana Legislature and the 

U.S. Congress have mandated that the burden of demonstrating compliance with 

the provisions of SMCRA and MSUMRA rests with the permit applicant and 

DEQ. Mont. Code Ann. § 82-4-227(1); 30 U.S.C. § 1260(b)(3); S. Rep. No. 95-

128, at 80 (1977). 

 In contrast to MEIC II, where there was no specific statutory provision 

assigning the burden of proof, when a specific statute imposes the burden of proof 

on a permit applicant, as MSUMRA does, the applicant must carry that burden in a 

contested case proceeding. In Bostwick Props., Inc. v. DNRC, 2013 MT 48, ¶¶ 1, 

10-14, 369 Mont. 150, 296 P.3d 1154, a property developer appealed DNRC’s 

denial of its application for a water use permit following a contested case. Like 

MSUMRA, the relevant provision of the Montana Water Use Act places on the 

applicant the burden of satisfying statutory criteria, including demonstrating the 

lack of certain adverse effects. Compare Mont. Code Ann. § 85-2-311(1) 

(requiring application to “prove[] by a preponderance of evidence” that criteria for 

issuance of a permit area met), with Mont. Code Ann. § 82-4-227(1) (“applicant 

for [coal mining] permit … has the burden” to demonstrate compliance with 

MSUMRA and rules adopted under it); ARM 17.24.405(6)(c) (DEQ must deny 
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permit unless applicant “affirmatively demonstrates” and DEQ “confirm[s]” that 

“cumulative hydrologic impacts will not result in material damage”). 

 On appeal, the applicant (Bostwick) argued that potential adverse impacts 

were uncertain. Bostwick, ¶ 36 (“Bostwick seeks to shift the burden of proof to 

DNRC, however, and thereby require DNRC to grant the permit if no net 

depletion, and so no adverse effect, could be shown.”). The Supreme Court 

rejected the argument because the statute “clearly places the burden of proof on the 

applicant to demonstrate lack of adverse effect.” Id. So too here. MSUMRA 

expressly places the burden of demonstrating the lack of material damage on the 

permit applicant and DEQ. Mont. Code Ann. § 82-4-227(1); ARM 

17.24.405(6)(c). Thus, in this administrative appeal the applicant and DEQ must 

“affirmatively demonstrate[]” that material damage “will not result.” In re Bull 

Mountains, at 76, ¶ 115; id. at 86, ¶ 133 (“Here, at most, the record demonstrates 

that the proposed expansion of the Bull Mountains mine may (or may not) be 

designed to prevent material damage to the hydrologic balance outside the permit 

area for 50 years and that there may (or may not) be water available to mitigate the 

operation’s impacts to water quality and quantity. This does not satisfy the legal 

standard of MSUMRA.”); see Bostwick, ¶ 36. 
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 By “shift[ing] the burden of proof” to the Conservation Groups to “show a 

more likely than not possibility that the AM4 Amendment will result in ‘material 

damage,’” Findings at 65-66 (emphasis added); id. at 78-79, ¶ 5; id. at 82, ¶ 18, the 

proposed Findings violated the plain language of MSUMRA and the prior 

controlling precedent of BER. The proposed Findings thus upended the 

precautionary principle of MSUMRA and the Montana Constitution by which 

uncertainty of potential harm is resolved against allowing environmentally harmful 

activity to proceed—i.e., “when in doubt, err on the side of safety.”4 See Mont. 

Code Ann. § 82-4-202(1); MEIC I, ¶ 77; see also Bostwick, ¶ 36. 

IV. The proposed Findings’ assessment of material damage from 
anticipated increased salinity discharged into a stream that is 
already impaired and beyond its carrying capacity for salinity 
was legally erroneous. 

 The proposed Findings erroneously concluded that the Conservation Groups 

did not submit sufficient evidence to show “a more likely than not possibility that 

the AM4 Amendment will result in material damage.”5 Findings at 82, ¶ 18; see 

also id. at 88, ¶¶ 38, 39. The Findings reached this conclusion despite finding that: 

                                           
4 Thomas O. McGarrity, MTBE: A Precautionary Tale, 28 Harv. Envtl. L. Rev. 
281, 334 (2004).  

5 As noted, the proposed Findings imposed a legally erroneous burden of proof. 
See infra Part III. However, given the undisputed facts outlined above (the mine 
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• East Fork Armells Creek (EFAC) is impaired and not meeting 

water quality standard due to excessive salinity (as determined by 

total dissolved solids (TDS)). Id. at 29, 32, ¶¶ 96, 106; id. at 69-70 

(stating that “[i]f a water is already exceeding water quality 

standards … as is the case with EFAC”). DEQ has not prepared 

and implemented a total maximum daily load (TMDL) to remedy 

the impairment of EFAC, id. at 26, ¶ 85, though the CWA requires 

the agency to do so6; 

• The cumulative effect of existing mining operations in Areas A 

and B of the Rosebud Strip Mine will cause a 13% increase in 

salinity in the alluvium of EFAC, which will enter EFAC as 

baseflow. Id. at 35, 37, ¶¶ 120, 134. 

• The mining passes in the AM4 Amendment to the Area B Permit 

expansion will extend by tens or hundreds of years the duration 

                                           
will add more salt pollution to a stream impaired for salt), DEQ’s permitting 
decision would be erroneous under any standard of proof. 

6 See Friends of the Wild Swan v. EPA, 130 F. Supp. 2d 1184, 1188-89 (D. Mont. 
1999) (describing duty to prepare TMDLs and Montana’s historic reluctance to 
prepare them). 
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that the increased salinity from the mine will flow into the creek. 

Id. at 37, ¶ 133; id. at 73 & n.4. 

 These findings—that (1) the cumulative impact of mining will increase 

salinity pollution in a stream that is exceeding water quality standards and beyond 

its carrying capacity for salt and (2) the AM4 expansion of Area B of the strip 

mine will extend the duration of the increased salinity in the already impaired 

stream by tens to hundreds of years—establish as a matter of law that DEQ and 

WECo failed to affirmatively demonstrate that the “cumulative hydrologic impacts 

will not result in” a “violation of water quality standards.” ARM 17.24.405(6)(c) 

(material damage determination); id. 17.24.301(68) (material damage includes a 

violation of water quality standards); Friends of Pinto Creek v. EPA, 504 F.3d 

1007, 1011-12 (9th Cir. 2007) (discharge of additional copper into creek that is 

impaired for excessive copper will cause or contribute to violation of water quality 

standards). In short, if the stream is already impaired and DEQ has not prepared a 

plan to remedy the impairment (a TMDL under the Clean Water Act), any 

additional discharge of the pollutant causing the impairment will result in a 
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violation of water quality standards, precluding issuance of a strip-mining permit 

under MSUMRA. See Friends of Pinto Creek, 504 F.3d at 1011-12.7 

 The proposed Findings evaded this straightforward conclusion by relying on 

a series of legal errors. First, the proposed Findings erroneously determined that 

the material damage determination could ignore the anticipated 13% increase in 

salinity from existing mining operations that will occur regardless of the AM4 

Amendment. Findings at 67 (“Conservation Groups’ conclusion fails because there 

is no evidence that the AM4 Amendment, which is the only permitting decision at 

issue in this case, will cause any increase in salinity to the EFAC alluvium.”); id. at 

68 (“Conservation Groups repeatedly confuse this potential 13% increase in the 

total TDS [in] alluvi[al] groundwater under Areas A and B of the mine to mean 

that the AM4 Amendment ‘will increase salt by at least 13% in EFAC.’”). 

 Contrary to analysis of the proposed Findings that considered the impacts of 

the additional cuts proposed under the AM4 expansion in isolation from the 

                                           
7 The Findings incorrectly disregarded Friends of Pinto Creek on the basis that it 
addresses the CWA, but not MSUMRA. Findings at 76 n.5. Friends of Creek 
explains when adding more pollution to an impaired stream will violate water 
quality standards, 504 F.3d at 1011-12, which the Findings acknowledged is the 
standard for assessing material damage under MSUMRA. Findings at 87-88, ¶¶ 34, 
38; see also id. at 66 n.3 (recognizing that “water quality standards have been 
engrafted” onto MSUMRA).  
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impacts of existing operations, the material damage determination must consider 

the “cumulative hydrologic impacts.” ARM 17.24.405(6)(c) (emphasis added). 

This means the “total … direct and indirect effects of mining and reclamation 

operations.” Id. 17.24.301(31) (emphasis added); see also Mont. Code Ann. § 82-

4-203(35) (defining operations to include “all of the premises” and “all activities”). 

This sweeping language does not permit the piecemeal analysis employed in the 

proposed Findings. 

 If the anticipated effects of the mine’s existing operations will exceed the 

material damage threshold (as here, by increasing salt levels flowing into EFAC by 

13% when the stream is already impaired due to excessive salinity and past its 

carrying capacity for salinity), then DEQ may not permit operations that will add 

more pollution until the existing impairment is remedied. The U.S. Office of 

Surface Mining (OSM) explained this when it promulgated its initial material 

damage rules in 1983 (which are still in effect): 

The final rule allows a “first come first served” analysis with each 
subsequent operation being based upon its potential for material 
damage with respect to any preceding operations. This approach is 
not inconsistent with the Act’s intent to protect the environment 
because no later or revised operations can be approved until a 
cumulative hydrologic impact assessment is completed indicating that 
there will be no material damage to the hydrologic balance outside the 
permit area. 
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48 Fed. Reg. 43,956, 43,972-73 (Sept. 26, 1983) (emphasis added). Thus, if 

existing operations will use up the assimilative capacity of the stream—as is the 

case here because EFAC is already failing to meet water quality standards due to 

excessive salinity—expanded operations cannot be approved (until the impairment 

is remedied). 

 The Supreme Court of Alaska explained the basis for the cumulative impact 

analysis when it rejected an attempt, analogous to that at issue here, by Alaska 

regulators to piecemeal the material damage assessment for a coal mine under 

Alaska’s SMCRA program: 

One of ASCMCRA’s [the Alaska Surface Coal Mining Control and 
Reclamation Act] purposes is “to prevent the adverse effects to 
society and the environment resulting from unregulated surface coal 
mining operations.” Other express purposes are “to assure that surface 
coal mining operations are conducted in a manner that will prevent 
unreasonable degradation of land and water resources,” and “to strike 
a balance between protection of the environment and other uses of the 
land and the need for coal as an essential source of energy.” These 
purposes cannot be accomplished by ignoring cumulative impacts. 
Based on the policies inherent in these purposes, we conclude that 
DNR may not ignore cumulative effects of mining and related support 
facilities by unreasonably restricting its jurisdiction or by permitting 
facilities separately. These purposes require that at the time DNR 
reviews any ASCMCRA permit application it consider the probable 
cumulative impact of all anticipated activities which will be a part of 
a “surface coal mining operation,” whether or not the activities are 
part of the permit under review. If DNR determines that the 
cumulative impact is problematic, the problems must be resolved 
before the initial permit is approved. 
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Trustees for Alaska v. Gorsuch, 835 P.2d 1239, 1246 (Alaska 1992) (emphasis 

added) (internal citations omitted). So too here. If the existing operations of the 

Rosebud Strip Mine will exceed the material damage threshold by contributing to 

violations of water quality standards (as here, where the strip mine’s existing 

operations will cause a 13% increase in salinity discharged to EFAC, which is 

already impaired for salt), then it does not, as the Findings illogically concluded, 

give DEQ license to allow the strip mine to expand operations (i.e., the AM4 

Amendment) that will extend those violations for tens or hundreds of years. As the 

Alaska Supreme Court explained, that would undermine the law’s purpose. The 

mandate of MSUMRA is clear: DEQ must “prevent material damage.” Mont. Code 

Ann. § 82-4-227(3)(a). “‘[P]revent’ does not mean ‘minimize.’” In re Bull 

Mountains, at 71, ¶ 123. The material damage limit, here, is a violation of water 

quality standards. Mont. Code Ann. § 82-4-203(31). 

 Because, as the proposed Findings found, EFAC is currently not meeting 

water quality standards due to excessive salinity and the existing operations will 

add still more salinity to the stream (13%), continuing to add “more of the same” is 

not permitted. Friends of Pinto Creek, 504 F.3d at 1011-12; cf. Findings at 72 

(employing piecemeal, rather than cumulative analysis). As a federal district court 

in Florida stated: “[A] small contribution to an impairment is still a contribution. 

341



19 

 

Someone once said that a person in a hole should stop digging. It is good advice, 

and it applies as well to a lake with excessive [pollution]. It makes sense to stop 

putting in more water with excessive nutrients.” Fla. Wildlife Fed’n v. Jackson, 

853 F. Supp. 2d 1138, 1170 (N.D. Fla. 2012); see also Mont. Code Ann. § 75-5-

103(18) (when “loading capacity” of stream is exceeded, additional pollution will 

cause “a violation of surface water quality standards”). 

 Second, the proposed Findings recognized that even (improperly) restricting 

its analysis exclusively to the impacts of the mine cuts in the AM4 Amendment, 

“the AM4 Amendment will increase [the] duration of increased salt 

concentrations and the overall load of salt to the alluvium over time.” Findings at 

74 (emphasis added) (quoting DEQ Resp. Prop. FOFCOL at 89-90). The proposed 

Findings further recognized that this extended duration of increased salinity from 

the AM4 Amendment will persist for “some tens to hundreds of years.” Id. at 73 

n.4. Nevertheless, the proposed Findings discounted decades to centuries of 

increased discharges of salt to a stream already impaired for salt (EFAC) because, 

they proffer, “this increase in duration of time is not … relevant for a material 

damage analysis.” Id. at 73. This was an error of law. The Findings’ support for 

this conclusion was the testimony of a DEQ hydrologist. Id. at 73 (quoting 

testimony of DEQ hydrologist). While agency scientists may properly testify about 
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matters within their area of expertise (e.g., AM4 will extend the duration of 

increased salinity for decades to centuries), it is black letter law that experts may 

not testify about what they think the law means. Citizens for a Better Flathead v. 

Bd. of Cty. Comm’rs of Flathead Cnty., 2016 MT 256, ¶¶ 17-18, 385 Mont. 156, 

381 P.3d 555 (expert evidence offering “legal conclusions” inadmissible); accord, 

e.g., Nationwide Transp. Fin. v. Cass Info Sys., Inc., 523 F.3d 1051, 1058-59 (9th 

Cir. 2008). It was legal error for the Findings to rely on expert testimony to resolve 

questions of law—i.e., the legal meaning of material damage. See Nationwide, 523 

F.3d at 1059 (“Resolving doubtful questions of law is the distinct and exclusive 

province of the trial judge.” (quoting United States v. Weitzenhoff, 35 F.3d 1275, 

1287 (9th Cir. 1983)). 

 Moreover, as in Nationwide, the legal conclusion of DEQ’s hydrologist on 

which the proposed Findings relied (to conclude that decades to centuries of 

increased salt discharges to EFAC, which is impaired for salt, is legally irrelevant) 

was, itself, erroneous. 523 F.3d at 1059 (noting that reliance on erroneous expert 

testimony about the law was “not only superfluous but mischievous” (quoting 

United States v. Brodie, 858 F.2d 492, 497 (9th Cir. 1988)). BER recently and 

roundly rejected DEQ’s efforts to ignore the duration of impacts in assessing 

material damage: 
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By law, DEQ may not ignore the long-term water pollution impacts of 
the mine. Montana Code Annotated § 82-4-227(3)(a) does not contain 
an exception for material damage outside the permit area that occurs 
50 years after mining. The Board declines DEQ’s invitation to write 
such an exception into the law. 

The legislative history of SMCRA shows that Congress enacted the 
CHIA provision of the law to prevent “long-term impacts” to water 
resources…. When OSM promulgated its initial regulations 
implementing SMCRA’s hydrology protections, the federal agency 
clarified that the time frame for the analysis of impacts to water 
resources must be coextensive with the time period that such impacts 
are expected to persist …. As the Montana Supreme Court has taught 
and Montana history repeatedly shows, long-term pollution impacts 
from mining are among the most serious environmental problems, 
because after a mine closes the mine operator will be gone and the 
polluted discharge will continue and cannot be shut off. 

In re Bull Mountains, at 82-83, ¶¶ 127-128 (internal citations and quotation marks 

omitted).8 

 Further indicative of the relevance of duration of impacts, violations of 

water quality standards under the CWA (which are the relevant criteria for 

assessing material damage under MSUMRA, ARM 17.24.405(6)(c); id. 

17.24.301(68)) are measured on a daily basis—each additional day of pollution is 

an additional violation. Mont. Code Ann. § 75-5-611(9)(a); see also Mont. Code 

                                           
8 The Findings mistakenly asserted that no party cited In re Bull Mountains in 
relation to the question of duration of impacts. Findings at 76 n.5. The 
Conservation Groups stated in their response that “under In re Bull Mountains, the 
Department cannot ignore the duration of mining impacts in its material damage 
determination.” Pet’rs’ Combined Resp. at 21 (Sept. 27, 2018). 
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Ann. § 82-4-254(1)(a) (MSUMRA also measures violations on a daily basis). 

Thus, under controlling law, if expanded mining operations cause elevated 

pollution levels that contribute to a violation of water quality standards for just one 

day (much less the “tens to hundreds of years” at issue here, Findings at 73 n.4), it 

is impermissible. 

 Finally, the misinterpretation9 of MSUMRA proposed by DEQ and the 

Findings—that DEQ can disregard impacts that extend by “tens to hundreds of 

years” increased salt loading to a stream that is already impaired and past its 

carrying capacity for salt—is anathema to the very purposes of the CWA and 

MSUMRA. The purposes of these statutes are, respectively, to “restore and 

maintain the chemical, physical, and biological integrity of the Nation’s waters,” 

33 U.S.C. § 1251(a), and “maintain and improve the state’s clean and healthful 

environment for present and future generations,” Mont. Code Ann. § 82-4-

202(2)(a). “When interpreting a statute, [a court’s] objective is to implement the 

objectives the legislature sought to achieve.” Westmoreland Res. Inc., ¶ 11 

(quoting Mont. Vending, ¶ 21); see In re Bull Mountains, at 60-61, ¶¶ 72, 76 (citing 

goals of MSUMRA to guide analysis). Thus, BER must reject the Findings’ legal 

                                           
9 See In re Bull Mountains, at 82-83, ¶¶ 127-28 (duration is critical). 
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conclusions that would undermine the goals of the CWA and MSUMRA, and 

reaffirm its holding from In re Bull Mountains that the material damage 

determination must consider duration of impacts. See also Friends of Pinto Creek, 

504 F.3d at 1011-12 (explaining that allowing additional copper pollution into 

stream impaired due to excessive copper would be contrary to the purpose of 

CWA). 

 In sum, given the proposed Findings’ determinations that (1) EFAC is 

impaired and exceeding water quality standards for excessive salt, (2) existing 

mining is going to increase salt concentrations in the alluvium discharging to 

EFAC by 13%, and (3) the AM4 Amendment will prolong these increased salt 

discharges by tens to hundreds of years, it follows as a matter of law and logic that 

DEQ and WECo failed to affirmatively demonstrate that the “cumulative 

hydrologic impacts” of the AM4 Amendment “will not result in material damage,” 

which includes “violation of water quality standards.” ARM 17.24.405(6)(c); id. 

17.24.301(68). 

V. The proposed Findings’ assessment of DEQ’s material damage 
determination regarding applicable water quality standards for 
growth and propagation of aquatic life was legally erroneous. 

 The Findings erroneously concluded that “WECo and DEQ presented 

convincing evidence—through expert testimony and the ARCADIS Report—that 
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EFAC is supporting aquatic life sufficiently to satisfy the requirements of 

MSUMRA.” Findings at 89-90, ¶ 43. The Findings’ conclusion with respect to 

aquatic life support—an applicable water quality standard—is flawed in multiple 

respects and, if adopted, would undermine foundational environmental protections 

of both MSUMRA and the CWA. 

 First, and most fundamentally, the Findings erroneously determined as a 

matter of law that the mere presence of aquatic life in a stream is sufficient to show 

compliance with the water quality standard for aquatic life support. Findings at 49-

53, ¶ 188, 193, 199, 207; id. at 61-62, ¶¶ 246-47; id. at 89, ¶¶ 42-43 (finding that 

assessment of “whether there was macroinvertebrate life in EFAC” was sufficient 

to show compliance with “water quality standards designed to protect aquatic 

life”). In reaching this erroneous conclusion, the Findings adopted DEQ’s 

erroneous reasoning. 

 By law, DEQ may not approve a mining permit unless the evidence in the 

record affirmatively demonstrates that the “cumulative hydrologic impacts will not 

result in material damage.” ARM 17.24.405(6)(c). Material damage in turn is 

defined to include any “violation of a water quality standard.” Id. 17.24.301(68). 

As the Findings recognized, MSUMRA’s express use of water quality standards as 

material damage criteria incorporates these provisions of the CWA into 
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MSUMRA. Findings at 66 n. 3. Under the CWA water quality standards consist of 

designated uses and criteria designed to protect those uses. 33 U.S.C. 

§ 1313(c)(2)(A); PUD No. 1 of Jefferson Cnty. v. Wash. Dep’t of Ecology, 511 

U.S. 700, 714-15 (1994).10 

 Here, the applicable water quality standards for EFAC include that the 

“[w]aters … are to be maintained suitable for … growth and propagation of non-

salmonid fishes and associated aquatic life.” ARM 17.30.629(1); see also Findings 

at 55, ¶ 215 (recognizing applicability of these standards). It is undisputed—and 

the proposed Findings found—that the simple assessment of whether any life is 

present in a stream is not a method used by the DEQ’s Water Quality Planning 

Bureau for assessing compliance with the water quality standard of aquatic life 

support. Findings at 47-49, ¶¶ 181-186. Neither the proposed Findings nor any 

party has identified a valid legal basis for the is-anything-alive standard for 

assessing aquatic life support. The mere presence of a trace of life in a stream does 

                                           
10 The proposed Findings erred in adopting WECo’s mistaken assertion that “[t]he 
Montana Water Quality Act does not treat beneficial uses as ‘water quality 
standards.’” Findings at 70 (quoting Intervenors’ Resp. to Prop. FOFCOL at 2-5). 
E.g., ARM 17.30.629 (C-3 water quality standards included designated uses and 
criteria); accord PUD No. 1 of Jefferson Cnty., at 714-15 (water quality standards 
include designated uses and criteria). 
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not mean the stream is being “maintained suitable for … growth and propagation 

of non-salmonid fishes and associated aquatic life.” ARM 17.24.629(1). 

 As a matter of law, it is plain error for DEQ to employ an erroneous standard 

to assess material damage. In re Bull Mountains, at 65, ¶ 91 (holding that DEQ 

erred because the “material damage standard employed in the CHIA’s material 

damage assessment and determination was not equivalent to any of the water 

quality standards applicable to [the receiving water]”). Because aquatic life can be 

found in even the most toxic environments—like the Berkeley Pit11—the proposed 

Findings’ is-there-any-life-in-the-stream test for assessing the water quality 

standard for aquatic life support is plainly inconsistent with the environmental 

protection purposes of MSUMRA and the CWA and, if adopted, would effectively 

nullify the Legislature’s express command that water quality standards from the 

CWA are material damage criteria. ARM 17.24.301(68).12 

                                           
11 See Life in the Berkeley Pit, Mont. Standard (Feb. 6, 2004), available at 
https://mtstandard.com/news/local/life-in-the-berkeley-pit/article_f62914bd-f7cf-
5595-95c0-49698fcfee62.html. 

12 At various points, the proposed Findings stated that aquatic life in EFAC was 
“diverse,” Findings at 47, ¶ 178; id. at 50-51, ¶¶ 190, 194; however, despite the 
scientific connotation of this term, DEQ admitted at hearing that it was not using 
the term as “some kind of expert determination of aquatic biology,” but only in the 
sense that DEQ identified more than one species of aquatic life in EFAC. Hrg. Tr. 
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 Second, in addition to adopting the erroneously permissive and ultimately 

meaningless is-anything-alive standard, the proposed Findings’ analysis of aquatic 

life is inconsistent and contradictory. The proposed Findings found that analysis of 

macroinvertebrates is not a reliable means of assessing water quality standards for 

aquatic life in eastern Montana streams, yet nevertheless relied on a sample of 

macroinvertebrates to conclude that the eastern Montana stream at issue here, 

EFAC, is meeting applicable water quality standards for aquatic life. Compare 

Findings at 47-49, ¶¶ 181, 185 (finding that macroinvertebrates “would not provide 

an accepted or reliable indicator of aquatic life support functionality” for eastern 

Montana streams and are not a “reliable or useful metric” for assessing water 

quality standards for aquatic life support in such streams), with id. at 49-54, ¶¶ 188, 

193, 207 (finding that macroinvertebrate sample showed EFAC was meeting water 

quality standard for aquatic life support). BER has previously sanctioned DEQ for 

such inconsistency. In re Bull Mountains, at 84, ¶ 129 (“Inconsistency of agency 

analysis is the hallmark of arbitrary action.” (internal quotation marks omitted) 

(citing Nat’l Parks Conservation Ass’n v. EPA, 788 F.3d 1134, 1145 (9th Cir. 

2014)). As BER previously explained, “DEQ cannot have it both ways.” Id. If 

                                           
Vol. 2 at 257:8-15; see also Hrg. Tr. Vol. 1 at 297:10 to 298:20. The proposed 
Findings are therefore misleading in stating that aquatic life is “diverse” in EFAC.  
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DEQ believes analysis of macroinvertebrates is an unreliable means of assessing 

water quality standards for aquatic life support, DEQ may not be permitted, as the 

proposed Findings would allow, to rely on analysis of macroinvertebrates to 

conclude that a stream is meeting water quality standards for aquatic life support. 

In short, DEQ cannot lawfully rely on something it believes to be unreliable—that 

would be arbitrary. By adopting DEQ’s reasoning, the proposed Findings’ analysis 

is, itself, contradictory and unlawful. 

 Third, the proposed Findings further erred as a matter of law by basing the 

bulk of their analysis of DEQ’s assessment of the water quality standard for 

aquatic life support on the testimony of DEQ’s hydrologist, Emily Hinz, Ph.D., and 

portions of the CHIA written by Dr. Hinz. Findings at 49-53, ¶¶ 188-94, 196-97, 

207. Dr. Hinz is a hydrologist with no expertise in aquatic life or aquatic ecology. 

Hrg. Tr. Vol. 2 at 253:22 to 257:10; Hr. Tr. Vol. 3 at 86:20-21 (hearing examiner 

stating, “We all agree that she’s [Dr. Hinz] not an expert in aquatic life of any 

kind”). If a witness does not have expertise in a given field, she may not give 

expert testimony in that field, even if she possesses expertise in a different field. 

State v. Russette, 2002 MT 200, ¶¶ 13-14, 311 Mont. 188, 53 P.3d 1256, abrogated 

on other grounds by State v. Stout, 2010 MT 137, ¶ 13, 356 Mont. 468, 237 P.3d 
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37.13 It was legal error for the proposed Findings to rely on Dr. Hinz’s testimony 

about aquatic life health, despite her admission of no expertise in the field. See In 

re Thompson, 270 Mont. 419, 429-30, 435, 893 P.2d 301, 307, 310 (1995) 

(reversible error for hearing examiner to admit improper expert testimony). 

 The proposed Findings’ improper reliance on the inexpert testimony of Dr. 

Hinz aquatic life epitomizes the arbitrariness of DEQ’s assessment of water quality 

standards for aquatic life support. DEQ failed to have any qualified expert assess 

aquatic life in EFAC. Hrg. Tr. Vol. 2 at 258:8-12. Worse, DEQ prohibited anyone 

in the agency with expertise in aquatic biology from assessing aquatic life in 

EFAC, and further prohibited anyone from analyzing water quality standards. Hrg. 

Tr. Vol. 2 at 22315 to -224:6; id. Vol. 3 at 183:3 to 184:8; MEIC Ex. 15. Worse 

still, as the proposed Findings recognized, DEQ then prohibited WECo’s expert in 

aquatic biology from analyzing the macroinvertebrates that she sampled in EFAC. 

Findings at 47, ¶ 180. It would make a mockery of MSUMRA and the CWA to 

conclude, as the proposed Findings do, that DEQ adequately assessed water quality 

standards for aquatic life, when DEQ, in fact, prohibited anyone from actually 

                                           
13 Accord Dura Automotive Systems of Indiana, Inc. v. CTS Corp., 285 
F.3d 609, 612-14 (7th Cir. 2002) (Posner, J.) (“A scientist, however well 
credentialed [she] may be, is not permitted to be the mouthpiece of a scientist in a 
different specialty.”). 
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analyzing aquatic life health in EFAC. Cf. ARM 17.24.405(6)(c) (mandating that 

DEQ “confirm” based on record evidence that cumulative hydrologic impacts will 

not, among other things, result in a violation water quality standards); id. 

17.24.301(68) (water quality standards are material damage criteria). 

 At bottom, the undisputed facts regarding DEQ’s assessment of water 

quality standards for aquatic life demonstrate that DEQ’s material damage 

assessment and determination were unlawful. DEQ employed a legally erroneous 

is-anything-alive test to assess water quality standards for growth and propagation 

of aquatic life, DEQ relied on an “analysis”14 of a parameter (macroinvertebrates) 

that it admitted was not a reliable means of assessing water quality standards for 

aquatic life support, and then DEQ prohibited any qualified expert from actually 

assessing aquatic life. As a matter of law, DEQ’s irrational and contradictory 

assessment of the water quality standard for growth and propagation of aquatic life 

failed to meet the standard imposed by MSUMRA. ARM 17.24.405(6)(c); id. 

                                           
14 As noted, “[i]t wasn’t some kind of expert determination of aquatic biology.” 
Hrg. Tr., Vol. 2 at 257:6-7. The only “analysis” was DEQ’s determination that 
WECo had yet not sterilized the stream. Hr. Tr. Vol. 2 at 221:5-8 (“A. (By Ms. 
Hinz) So essentially what I did is determine was there or was there not aquatic life 
in the stream, and that’s as far as we used the data for.”). 
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17.24.301(68); id. 17.30.629(1) (applicable water quality standard for aquatic life 

support). 

VI. The proposed Findings erroneously applied the administrative 
exhaustion doctrine. 

 The proposed Findings erroneously dismissed multiple claims of the 

Conservation Groups for failing to exhaust the issues in pre-decisional 

administrative comments on WECo’s permit application. Findings at 81, ¶ 16 & 

Ex. A. Administrative issue exhaustion, however, is emphatically not required in 

administrative permit appeals under MSUMRA. The draconian extra-statutory 

exhaustion requirement of the proposed Findings—in which the public is limited to 

claims identified before ever seeing DEQ’s analysis and decision—fundamentally 

defeats the public participation provisions of MSUMRA, SMCRA, and the 

Montana Constitution. Even if exhaustion were required—and it plainly is not—

the Conservation Groups’ administrative comments on WECo’s permit application 

adequately notified DEQ of their concerns about anticipated mining in Area F and 

dewatering of EFAC. 

A. Administrative exhaustion does not apply to permit 
appeals under MSUMRA. 

 As the Supreme Court has explained, “requirements of administrative issue 

exhaustion are largely creatures of statute.” Sims v. Apfel, 530 U.S. 103, 107 
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(2000). Here, neither MSUMRA nor SMCRA requires administrative exhaustion 

prior to an administrative appeal. The only statutory requirements for bringing an 

administrative appeal, as here, are (1) that the appellant have an “interest that is or 

may be adversely affected” by the operation and (2) that the appeal notice be filed 

“within 30 days after the department’s decision.” Mont. Code Ann. § 82-4-206; 30 

U.S.C. § 1264(c) (federal counterpart); ARM 17.24.425(1).15 Accordingly, the 

U.S. Secretary of the Interior, who oversees implementation of SMCRA, has 

explained that a person who is adversely affected by a permitting decision may 

appeal that decision without submitting comments at all prior to the appeal. 56 

Fed. Reg. 2139, 2141 (Jan. 22, 1991) (explaining that “if a person does not file 

comments” on a permit application, it “in no way vitiates the right of any person 

who is or may be adversely affected by an OSMRE decision to file a request for a 

hearing under section 514(c) [30 U.S.C. § 1264(c), the federal analogue to Mont. 

Code Ann. § 82-4-206]”). 

                                           
15 The Montana legislature knows how to require administrative exhaustion, when 
it wishes for it to apply. Thus, while there is no textual requirement for issue 
exhaustion prior to administrative appeals under MSUMRA or contested cases 
under MAPA, exhaustion is required under MAPA prior to judicial review. 
Compare Mont. Code Ann. § 2-4-702(1)(a) (requiring exhaustion of administrative 
remedies prior to judicial review of contested case), with Mont. Code Ann. § 82-4-
206(1) (no exhaustion requirement); Mont. Code Ann. § 2-4-601 (no exhaustion 
requirement). 
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 Recently, the Federal District Court of Idaho rejected arguments identical to 

those adopted by the proposed Findings. In that case, federal agencies argued, as 

DEQ has here, that they did not have to consider issues in an administrative appeal 

(there, a protest) that plaintiffs had failed to raise in pre-decisional administrative 

comments. W. Watersheds Project v. U.S. Dep’t of the Interior, No. 1:15-cv-

00047-REB, 2016 WL 5745094, at *15-16 (D. Idaho Sept. 30, 2016) (attached as 

Exhibit 3). The court corrected this mistaken assumption, pointing out that, as here, 

there was no express regulatory requirement to include an issue in pre-decisional 

comments in order to later raise the issue in an administrative appeal. Id. Instead, 

regulatory language, identical to that at issue here, that allowed any “person whose 

interest is adversely affected” to file a timely administrative appeal meant that 

there was no restriction on issues that could be raised for the first time in the 

administrative appeal. Id. So too here. See ARM 17.24.425(1). In short, 

administrative exhaustion simply does not apply. 

 Consistent with the plain language of MSUMRA and SMCRA and the 

Secretary of Interior’s controlling interpretation of that language, the only 

administrative decisions to address the application of issue exhaustion to 

administrative permit appeals under SMCRA have concluded that issue exhaustion 

does not apply.  
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With respect to the issues which any adversely-affected person may 
raise, a limitation of issues to those brought to OSM’s [the federal 
regulatory authority] attention during the permitting process would 
conflict with OSM’s duty to approve only those permit applications 
for which it finds, on the basis of information set forth in the 
application or from information otherwise available, that all the 
applicable requirements of SMCRA and the regulations have been 
complied with. See 30 U.S.C. § 1260; 30 C.F.R. § 773.15(c). 
Regardless of whether an issue of potential noncompliance is brought 
to OSM’s attention, OSM is charged with ensuring that the applicant 
has complied with all statutory and regulatory requirements prior to 
issuance of a permit. 

Save Our Cumberland Mountains v. Office of Surface Mining, NX-97-3-PR, at 17 

(Dep’t of Interior July 30, 1998) (attached as Exhibit 4); accord M.L. Johnson 

Family Props. v. Office of Surface Mining, NX-2015-05-R, at 9-10 (Dep’t of 

Interior Oct. 30, 2015) (attached as Exhibit 5). The reasoning in Save Our 

Cumberland Mountains echoes the Montana Supreme Court’s reasoning in 

Bostwick, ¶ 36: the ultimate duty to assure compliance with MSUMRA rests with 

DEQ, and DEQ may not shift that duty to the public by limiting its permitting 

analysis to those issues raised by the public in pre-decisional comments. See id. 

 Indeed, the Montana Supreme Court has taken a dim view of efforts to 

restrict the scope of administrative appeals under MAPA. In Citizens Awareness 

Network v. BER, 2010 MT 10, 355 Mont. 60, 227 P.3d 583, the Court overturned 

BER’s decision to limit the claims that community groups could raise when 

challenging an air pollution permit. The Court explained: “From the Conservation 
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Groups’ original affidavit [appealing the permit], DEQ knew that its decision to 

issue the air quality permit would be fully sifted and that the groups’ theories for 

challenging the permit would not be confined to those presented in the original 

affidavit.” Id. ¶ 23 (emphasis added). The Court therefore held that the community 

groups could raise new claims revealed during discovery. Id. ¶ 30. Under the 

reasoning of Citizens Awareness Network, administrative exhaustion does not 

apply to contested case hearings.  

 Consistent with the reasoning in Citizens Awareness Network and the above-

cited authorities, imposing an extra-statutory exhaustion requirement to permit 

appeals under MSUMRA would be illogical, impractical, and unfair. Here, the 

Conservation Groups challenged flaws in DEQ’s CHIA, including the agency’s use 

in the CHIA of a legally erroneous definition of anticipated mining.16 The 

Conservation Groups’ claims were bolstered through information obtained in 

discovery. Like the community groups in Citizens Awareness Network, ¶ 30, the 

groups had no opportunity to raise claims specific to the CHIA in their pre-

decisional administrative comments because DEQ prepared its CHIA after the 

                                           
16 Compare DEQ Ex. 1A at 5-1 (erroneously defining anticipated mining to 
exclude unpermitted operations with pending applications), with ARM 
17.24.301(32) (correct definition). 
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groups submitted their comments and the groups did not have access to discovery 

until the contested case began. Courts universally refuse to impose administrative 

issue exhaustion when the issue a party seeks to raise arose after the public 

comment period. E.g., Alliance for the Wild Rockies v. Savage, 897 F.3d 1025, 

1034 & n.13 (9th Cir. 2018) (holding that issue exhaustion did not apply to issue 

that arose for first time in final environmental impact statement (FEIS) and 

rejecting agency argument that “some obscure combination of maps and tables in 

the Draft Environmental Impact Statement and its appendix would have put 

[plaintiff] on notice”); Bowen v. City of New York, 476 U.S. 467, 482 (1986) 

(holding that it would be “unfair to penalize [plaintiffs] for not exhausting” when 

they did not know about the challenged policy).17 It is illogical, as the Montana 

Supreme Court pointed out in Citizens Awareness Network, ¶ 30, to prevent 

petitioners in a MAPA contested case from raising new claims that are uncovered 

after the submission of public comments and in discovery. 

 More fundamentally, the draconian extra-statutory issue exhaustion 

requirements proffered by the proposed Findings would undermine the public 

participation provisions of MSUMRA, SMCRA, and the Montana Constitution. In 

                                           
17 Accord Or. Natural Desert Ass’n v. Gutierrez, 409 F. Supp. 2d 1237, 1246-47 
(D. Or. 2006). 
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stressing the importance of public participation under MSUMRA and SMCRA, 

BER explained that the public must be allowed to review DEQ’s analysis (CHIA) 

and permitting decision prior to determining whether to bring an administrative 

appeal, In re Bull Mountains, at 57-58, ¶ 68—but such review of the CHIA and 

permitting decision would be meaningless if appeals were limited to the issues 

identified before reviewing the CHIA and decision. Further, the Montana 

Constitution establishes fundamental rights of the public to know and participate in 

public decision-making. Bryan v. Yellowstone Cnty., 2002 MT 264, ¶ 31, 312 

Mont. 257, 60 P.3d 381. The public’s right to participate is violated if the public is 

denied information necessary to participate in an informed manner. Id., ¶¶ 44-46. 

Limiting the Conservation Groups claims to those they were able to identify in 

comments prior to seeing DEQ’s analysis and decision—as the Findings 

propose—“would essentially relegate the right of participation to paper tiger 

status.” Id., ¶ 45; see also Park Cnty. Envtl. Council v. DEQ, No. DV-17-126, slip 

op. at 20-21 (Mont. 6th Jud. Dist. Apr. 12, 2019) (holding that statute that limited 

effectiveness of public participation was unconstitutional) (attached as Exhibit 6). 

 The only authority offered by the proposed Findings for their draconian, 

extra-statutory issue exhaustion requirement was In re Bull Mountains. Findings, 

Ex. A at 5. In re Bull Mountains, however, is wholly inapposite. There, BER 
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expressly held that DEQ and the permit applicant are limited to the evidence and 

argument presented in the administrative record. Id. at 56-59, ¶¶ 64-70. The case 

contains zero discussion of administrative issue exhaustion. It was error for the 

proposed Findings to base their extra-statutory exhaustion requirement on a 

decision that never addressed issue exhaustion and, in fact, outlined the importance 

of public participation and the need for the public to be able review DEQ’s final 

analysis in order formulate issues for appeal. Id. at 57-58, ¶ 68; id. at 60-61, ¶ 75. 

 In sum, the plain text of MSUMRA and SMCRA, guiding interpretations of 

these statutes, and the goal of encouraging public participation enshrined in the 

statues and the Montana Constitution demonstrate that administrative exhaustion 

does not apply to permit appeals under MSUMRA. The public is not required to 

predict errors that DEQ may make in its CHIA and permitting decision. It is 

DEQ’s duty to follow the law, regardless of whether the public submits comments. 

The proposed Findings erred as a matter of law in imposing draconian, extra-

statutory exhaustion requirements and thereby dismissing multiple claims asserted 

by the Conservation Groups. 
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B. Even if exhaustion were required—and it plainly is 
not—the Conservation Groups’ comments alerted 
DEQ of their concerns about anticipated mining in 
Area F and dewatering of East Fork Armells Creek. 

 Even though exhaustion is not required, here the Conservation Groups 

provided DEQ with notice of their concerns about anticipated mining in Area F 

and dewatering of EFAC by the strip mine. 

1. Anticipated mining in Area F. 

 In the groups’ notice of appeal, they raised a claim that DEQ’s CHIA had 

improperly excluded analysis of anticipated mining in Area F. Appeal at 2, ¶ 4. 

This was based on the CHIA’s use of a demonstrably incorrect definition of 

“anticipated mining” that excluded proposed mining operations for which an 

application had been submitted, but which had not been approved, as was the case 

with Area F (a 6,500 acre expansion of the mine to the northwest). DEQ Ex. 1A at 

5-1; cf. ARM 17.24.301(32).18 Discovery then revealed that DEQ excluded the 

Area F expansion from its cumulative impacts analysis on the basis of this 

erroneous definition. MEIC Ex. 19. The proposed Findings, however, deemed that 

the groups had forfeited this claim by failing to raise it in their comments on 

                                           
18 The groups could not have foreseen that DEQ would apply a legally incorrect 
definition of anticipated mining. 
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WECo’s permit application, even though the CHIA (where DEQ first employed 

the demonstrably erroneous definition) was not issued until after they filed their 

comments. Findings at 81, ¶ 16.a; id. Ex. A at 5-6. 

 Despite the fundamental unfairness and, indeed, unconstitutionality of 

forcing the public to raise all claims before seeing the agency’s analysis or decision 

(even in draft form), the groups’ comments did in fact note DEQ’s duty to consider 

the cumulative impacts of mining in Area F. Attached to and incorporated into the 

comments were prior comments the groups had submitted to federal authorities 

regarding an adjacent expansion of the Rosebud Mine. DEQ Ex. 4 at 1 & n.1; DEQ 

Ex. 4L; see also Great Old Broads for Wilderness v. Kimbell, 709 F.3d 836, 847 

(9th Cir. 2013) (attachments to comments are properly considered in assessing 

exhaustion). In the attached letter, the groups plainly requested the agency to 

analyze the cumulative effects of mining in Area B (the AM4 mine expansion at 

issue here) and Area F: “[F]uture mining in Area B and Area F, as well as other 

potential mine expansions, will lead to additional cumulative effects.” DEQ Ex. 4L 

at 24. Elsewhere, the groups stated that the agency “must include the two other 

proposed mine expansions: Area B and Area F” in its analysis, and explained that 

“because the other mine expansions [Area B and Area F] will have cumulatively 

significant impacts on multiple resources, including groundwater (the Rosebud 
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coal aquifer), surface waters (Rosebud Creek and East Fork Armells Creek), 

wildlife, ranching operations, and reclamation, they are cumulative actions, which 

must be considered together with the proposed lease modification.” Id. at 17. 

 Given that the groups had to submit their comments before DEQ issued its 

CHIA and decision, this more than adequately notified DEQ of the need to 

evaluate cumulative impacts from Area F, satisfying the “lenient[]”19 and 

“general”20 requirements of administrative issue exhaustion. Indeed, the Montana 

Supreme Court has held that by filing a contested case under MAPA to challenge a 

permit, a plaintiff gives notice to DEQ that the “permit [will] be fully sifted and 

that the [plantiff’s] theories for challenging the permit [will] not be confined to 

those presented in the original affidavit.” Citizens Awareness Network, ¶ 23.21 

Moreover, the requirements of issue exhaustion do not apply if an agency in fact 

                                           
19 Or. Natural Desert Ass’n v. McDaniel, 751 F. Supp. 2d 1151, 1162 (D. Or. 
2011). 

20 Lands Council v. McNair, 629 F.3d 1070, 1076 (9th Cir. 2010) (“[A]lerting the 
agency in general terms will be enough if the agency has been given “a chance to 
bring its expertise to bear to resolve [the] claim.” (quoting Native Ecosystems 
Council v. Dombeck, 304 F.3d 886, 889 (9th Cir. 2002))). 

21 Consistent with the Montana Supreme Court’s decision in Citizens Awareness 
Network, MAPA itself only requires exhaustion of administrative remedies when a 
contested case is appealed to district court. Mont. Code Ann. § 2-4-702(1)(a). 
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knew about the issue, but simply chose to gloss over it. Barnes v. U.S. Dep’t of 

Transp., 655 F.3d 1124, 1132-34 (9th Cir. 2011). Here, the record demonstrates 

that DEQ was well aware of the anticipated mining in Area F, but chose to forego 

any analysis of the cumulative effects of that 6,500-acre operation on the basis of a 

legally erroneous definition of anticipated mining. MEIC Exs. 19-23. 

 In sum, the Conservation Groups gave ample notice of their concerns about 

Area F, satisfying any issue exhaustion requirement. The proposed Findings’ 

conclusion to the contrary, Findings at 81, ¶ 16.a, was error. 

2. Dewatering of East Fork Armells Creek. 

 In their notice of appeal, the Conservation Groups further claimed that the 

CHIA’s analysis of the strip mine’s dewatering of an intermittent portion of EFAC 

(referred to as “Section 15”) was unlawful because DEQ applied an incorrect 

burden of proof and the CHIA’s material damage determination regarding 

dewatering was unsupported. Appeal at 3, ¶ 5.a. The proposed Findings 

erroneously determined that the groups failed to preserve this claim because even 

though the groups raised concerns about dewatering of EFAC in their pre-

decisional comments on WECo’s permit application, they had not articulated the 

“specific” errors in the CHIA’ assessment of dewatering of EFAC that they raised 

on appeal. Findings at 81, ¶ 16.b (citing Hrg. Tr. Vol. 1 at 227:2 to 228:9).  
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 Contrary to the proposed Findings’ analysis, courts hold that issue 

exhaustion even on judicial review only requires parties to raise issues in “general 

terms”22 and does not require “precise legal formulations.”23 Moreover, issue 

exhaustion does not apply if an agency has actual knowledge of and addresses an 

issue.24 Here, the Conservation Groups’ comments plainly alerted DEQ to their 

concerns about the strip mine’s dewatering of Section 15 of EFAC: 

Indeed, WECo acknowledges that an upper section of the creek in 
Section 15 was intermittent in 1986 and that recent surveys indicate 
that it is now dry…. Removing the water from a creek also removes 
all designated uses associated with that creek, in violation of water 
quality standards .... Because this portion of the creek is outside the 
permit boundary, the dewatering of the creek by WECo constitutes 
material damage outside the permit area.  

DEQ Ex. 4 at 2-3. This comment unquestionably alerted DEQ to the issue of 

dewatering EFAC in Section 15 because DEQ then addressed the issue in the 

CHIA and responded to the comment, asserting that it was uncertain whether the 

strip mine dewatered EFAC in Section 15 and, based on that uncertainty, DEQ 

could not make a material damage determination regarding that portion of the 

stream. DEQ Ex. 1 at 9-10; DEQ Ex. 1A at 9-9 to 9-10. Because the Conservation 

                                           
22 Lands Council, 629 F.3d at 1076. 

23 Native Ecosystems Council, 304 F.3d at 900. 

24 Barnes, 655 F.3d at 1132-34. 
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Groups raised the issue of dewatering, and DEQ addressed the issue in both its 

CHIA and its response to comments (by improperly reversing the burden of proof 

regarding material damage), any requirements of issue exhaustion were abundantly 

satisfied. Lands Council, 629 F.3d at 1076; Native Ecosystems Council, 304 F.3d at 

900; Barnes, 655 F.3d at 1132-34. The Conservation Groups were not required, as 

the proposed Findings found, to anticipate in their pre-decisional comments the 

legal errors DEQ would later make in responding to those comments (flipping the 

burden of proof). Although issue exhaustion does not even apply here, it most 

certainly does not require clairvoyance. See Alliance for the Wild Rockies, 897 

F.3d at 1034 & n.13. 

C. The proposed Findings improperly employed issue 
exhaustion to prohibit the Conservation Groups from 
citing evidence in the administrative record to 
support their existing claims. 

 The proposed Findings further employed issue exhaustion to prohibit the 

Conservation Groups from discussing or presenting evidence (not raising a claim) 

from DEQ’s record to support its existing claims. Findings at 81-82, ¶ 16.e-f; Hrg. 

Tr. Vol. 1 at 300:7 to 304:5; Hrg. Tr. Vol. 2 at 21:24 to 33:25. As noted, one of the 

central issues in this case is whether DEQ conducted a lawful analysis of water 

quality standards for growth and propagation of aquatic life. DEQ argued and the 

proposed Findings found that an un-analyzed sample of macroinvertebrates by 
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WECo (the “Arcadis Report”) showed that aquatic life was present in EFAC—and 

therefore the stream was not devoid of life and consequently met water quality 

standards for growth and propagation of aquatic life. See supra Part V. At hearing, 

the Conservation Groups attempted to counter this argument by eliciting testimony 

that the water quality samples in the Arcadis Report showed dissolved oxygen 

levels that violated numeric water quality standards. Hrg. Tr. Vol. 1 at 300:3-7; 

DEQ Ex. 7 at tbl. 1 (showing dissolved oxygen level of 3.52 mg/L); ARM 

17.30.629(2)(b); DEQ Circular 7 at 77 (2017) (daily minimum standard of 5.0 

mg/L for early life stages of aquatic life). At the urging of DEQ and WECo, the 

proposed Findings prohibited the Conservation Groups from citing this record 

evidence from the report relied on by DEQ and WECo (and the proposed Findings) 

on the basis that the groups had not cited this evidence in their pre-decisional 

comments. Findings at 81-82, ¶ 16.e-f; Hrg. Tr. Vol. 300:7 to 304:5. There is no 

basis in law for this Kafkaesque use of issue exhaustion. 

 Citing issue exhaustion, the proposed Findings similarly prohibited the 

Conservation Groups from citing record evidence about increased chloride in 

EFAC that DEQ stated was causing material damage. Findings at 81-82, ¶ 16.e-f; 

Hrg. Tr. Vol. 2 at 21:24-33:25; see DEQ Ex. 4C at 3 (summarizing meeting with 

DEQ in which DEQ was “concerned there is material damage off the mine site” 
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and identifying “chlorine[25] issue”); DEQ Ex. 10 at 17 (finding EFAC impaired 

for chlorides). DEQ’s CHIA similarly showed extremely high levels of chloride 

adjacent to the mine and upstream of other sources of pollution. DEQ Ex. 1A at 

13-47 to -49, fig. 9-15. Indeed, it was because of “steadily increasing 

concentrations of ionic water quality components” that DEQ required WECo to 

sample aquatic life in EFAC in the first place. WECo Ex. FFF at 1-2. Because this 

was information developed by DEQ, there was no question that the agency knew 

of it. See Barnes, 655 F.3d at 1132-34 (issue exhaustion does not apply if agency 

was aware of issue). The Conservation Groups sought to use this information to 

further undermine DEQ’s irrational and inconsistent conclusion that, based on the 

Arcadis Report, EFAC was meeting water quality standards for growth and 

propagation of aquatic life. Hrg. Tr. Vol. 2 at 22:23 to 23:1. Yet the proposed 

Findings precluded the groups from citing this record evidence on the basis of 

issue exhaustion. Findings at 81-82, ¶ 16.f; Hrg. Tr. Vol. 2 at 21:24-33:25. There is 

no basis in law for the proposed Findings’ use of issue exhaustion to preclude 

citation to record evidence to support existing claims and rebut agency arguments. 

                                           
25 Chloride is an ion of chlorine. 
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 In sum, the proposed Findings’ imposition and application of administrative 

issue exhaustion was egregious. It was contrary to the plain language of the 

relevant statutes, it undermined the purposes of these statutes and the constitutional 

right to public participation, and it had no support in relevant case law. Indeed, it 

would place the burden of MSUMRA compliance on the predictive powers of the 

public, not on DEQ, where it should be. Moreover, the proposed Findings would 

preclude the Conservation Groups from arguing issues they plainly raised and 

citing evidence DEQ itself produced and relied on. This was legal error. 

VII. The proposed Findings erroneously relied on extra-record 
evidence and post hoc arguments. 

 At the same time the proposed Findings read a non-existent issue exhaustion 

requirement into BER’s In re Bull Mountains decision, see Findings, Ex. A at 5-6, 

they also read the extensive record review discussion out of that decision. Id. at 4-

5. As a result, the proposed Findings repeatedly and erroneously relied on extra-

record evidence and post hoc arguments that (1) the cumulative hydrologic impacts 

will supposedly not result in a change in salt concentration in EFAC but only in 

increased duration of elevated salt levels—even though the CHIA expressly based 

its analysis on a projected 13% increase in salinity, Findings at 37-38, ¶¶ 132-135; 

id. at 67-76; (2) under an artificial “probabilistic” analysis—that appeared nowhere 

in the record—the increased salt contributions to EFAC would not be measurable, 
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id. at 38-39, ¶¶ 136-42; id. at 69; and (3) macroinvertebrate taxa found in EFAC in 

2014 were consistent with and similar to sampling from the 1970s—even though 

the CHIA determined that samples from 2014 and the 1970s were not comparable 

because different methodologies were used. Id. at 50-51, ¶¶ 193-195. None of this 

evidence or argument was presented to the public in DEQ’s CHIA. It was improper 

and legal error for the proposed Findings to rely on it. 

 Controlling here, in In re Bull Mountains, BER explained at length that 

permit appeals under MSUMRA are limited to the “administrative record” 

compiled at the time of DEQ’s permitting decision and emphatically rejected any 

reliance on extra-record evidence or argument not presented to the public in DEQ’s 

CHIA and decision: 

DEQ and SPE [the coal company intervenor] contend that DEQ 
should be permitted to support the adequacy of its CHIA and 
permitting decision with extra-record evidence, as well as with 
arguments and analyses that were never articulated in the CHIA…. 

Under MSUMRA, DEQ’s CHIA alone “must be sufficient to 
determine, for purposes of a permit decision, whether the proposed 
operation has been designed to prevent material damage to the 
hydrologic balance outside the permit area.” ARM 17.24.314(5). 
Thus, the only relevant analysis is that contained within the four 
corners of the CHIA and the only relevant facts are those concluded 
by the agency in the permitting process before the agency makes its 
permitting decision. 

Further support for the Board’s conclusion is found in ARM 
17.24.405(6), which requires DEQ [to] issue written findings based on 
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record evidence to support its permitting decision. The written 
findings must be shared with the interested public. These provisions, 
which require DEQ to provide specific reasons for its permitting 
decision (including those in the CHIA) based on evidence “compiled 
by the department,” would be rendered a dead letter or hollow 
formality if, in a contested case proceeding, DEQ were permitted to 
present all new evidence, analysis, and argument to support its 
permitting decision that was never compiled in the record, articulated 
in the CHIA, or made available to the public…. 

Allowing DEQ to present new evidence, analysis, and argument to 
support its CHIA and permitting decision would also negate 
MSUMRA’s goals of public participation. As noted, DEQ must 
provide the interested public with written findings based on record 
evidence demonstrating, among other things, that the “cumulative 
hydrologic impacts will not result in material damage to the 
hydrologic balance outside the permit area.” ARM 17.24.405(5), 
(6)(c). These provisions allow the public to oversee DEQ’s permitting 
decision and decide, in turn, whether to pursue an appeal and 
contested case. Id. 17.24.425(1). The public’s ability to rely on DEQ’s 
express written findings and analysis supporting its permitting 
decision is for naught if at the contested case stage, the agency is 
permitted to present extra-record evidence and manufacture novel 
analysis and argument…. In effect, DEQ’s position would allow the 
agency to conceal its actual analysis and evidence until a member of 
the public makes the significant investment necessary to engage in 
extensive litigation in a contested case proceeding with the agency. 

…. 

This is not to say that DEQ is limited in its permitting defense to 
presenting the administrative record to the Board and saying no more. 
DEQ’s counsel may surely present argument to explain and 
demonstrate that the evidence before the agency at the time of its 
permitting decision and the analysis within the CHIA satisfy 
applicable legal standards. What the agency may not do is present 
newly developed evidence that was not before the agency at the time 
of its decision or analysis that was not contained within the CHIA. 
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In re Bull Mountains, at 56-59, ¶¶ 66-70 (emphasis added); accord Am. Petroleum 

Instit. v. Costle, 609 F.2d 20, 23-24 (D.C. Cir. 1979) (explaining that language 

analogous to ARM 17.24.405(6) is intended to facilitate review, allow the public to 

review the basis for agency decisions, and prevent agencies from attempting to 

“shore up inadequately justified positions by adding Post hoc rationalizations to the 

record”).26 

A. The post hoc arguments about increased salinity 
pollution. 

 In DEQ’s CHIA and written findings, the agency based its material damage 

analysis and determination on an anticipated 13% increase in salinity in the EFAC 

alluvium and EFAC. 

Baseflow in EFAC by SW-55 [surface water station number 55] is 
predicted to experience a postmine increase in TDS of 13%, elevating 
the average concentration of TDS to almost 2,600 mg/L. This increase 
in TDS comes from spoils replacing the Rosebud coal aquifer feeding 
baseflow to the stream. This increase will not occur until the spoil has 
resaturated and groundwater flows from the spoils to the alluvium of 

                                           
26 In allowing DEQ and WECo to present post hoc evidence, the Findings misread 
In re Bull Mountains to allow expert testimony to “explain and support the CHIA.” 
Findings, Ex. A at 4-5 (citing In re Bull Mountains, at 59, ¶ 70). But the cited 
sentence in that case plainly prohibits admission of extra-record evidence or post 
hoc arguments, but only allows counsel to explain the analysis within the CHIA: 
“DEQ’s counsel may surely present arguments to explain and demonstrate that 
evidence before the agency at the time of permitting and analysis within the CHIA 
satisfy applicable legal standards.” In re Bull Mountains, at 59, ¶ 70 (emphasis 
added).   
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EFAC. The proposed action will increase the volume of spoils 
generated by the mine, and groundwater from the recharged spoils 
may ultimately become baseflow in the creek. The postmine water 
quality should continue to support livestock use, although the water 
quality in the stream may be diminished from premine quality…. 
Because the creek should be able to support its designated beneficial 
uses, even when spoil water contributes to baseflow, the proposed 
mine plan is designated to prevent material damage. 

CHIA at 9-9 (emphasis added); accord id. at 9-31, 9-32, 9-33, 9-58, 9-85. Thus, in 

its response to comments about the impacts of increased salinity on EFAC, which 

is already impaired and beyond its carrying capacity due to excessive salinity, 

DEQ responded that “[f]or the most sensitive use of EFAC water, aquatic life, 

there is no scientific evidence that the 13% increase in TDS will adversely affect 

macroinvertebrates in EFAC.” DEQ Ex. 1 at 11 (emphasis added).27 

 Despite the CHIA’s use of the 13% increase in salt in EFAC as the basis of 

its material damage assessment and determination, at hearing DEQ presented and 

the proposed FOFOCL relied on novel testimony from its hydrologists that the 

                                           
27 There is no dispute and the proposed Findings agree that EFAC is currently 
impaired and not meeting water quality standards for aquatic life support due to the 
existing, excessive concentrations of salt. Findings at 29, ¶ 96; id. at 32, ¶ 106; id. 
at 69-70. This impairment will only be aggravated by DEQ’s projected 13% 
increase. DEQ’s statement about the 13% increase in salt not adversely affecting 
aquatic life was not made by anyone with any expertise in aquatic life—indeed 
DEQ prohibited its own aquatic life expert from assisting with the CHIA’s 
analysis. See supra Part V. 
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AM4 Amendment would not result in any increase in salt concentrations, but only 

an increase (by tens or hundreds of years) in the duration of increased salinity 

levels. Findings at 37-38, ¶¶ 132-135; id. at 67-76. This extra-record evidence and 

post hoc analysis appear nowhere in the administrative record, much less within 

the four corners of the CHIA (which instead based its (faulty) analysis on an 

anticipated 13% increase in salinity). BER has been clear that DEQ may not 

blindside the public by proffering new analysis and new evidence in a contested 

case. It was error for the proposed Findings to rely on and adopt this extra-record 

evidence and post hoc argument. 

B. The post hoc “probabilistic” analysis. 

 At hearing WECo presented and the proposed Findings relied on a 

“probabilistic” analysis of anticipated salinity pollution by which—under 

artificially narrow experimental constraints (12 samples)—the anticipated 13% 

increase in salinity in EFAC would supposedly not be “measurable.” Findings at 

38-39, ¶¶ 136-142. But all parties stipulated on the record that this evidence was 

not in the administrative record and the “probabilistic” analysis was post hoc. Hrg. 

Tr. Vol. 4 at 33:4-20 (“We [WECo] will stipulate that the probabilistic analysis 

was not contained in either the PHC or the CHIA. MR. HERNANDEZ: DEQ, do 

you so stipulate? MR. LUCAS: We do. HEARING EXAMINER CLERGET: All 
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right.”). As BER previously explained, allowing WECo to “manufacture [this] 

novel analysis and argument” effectively negated the “public’s ability to rely on 

DEQ’s express written findings and analysis supporting its permitting decision.” In 

re Bull Mountains, at 57-58, ¶ 68; accord Am. Petroleum Instit., 609 F.2d at 23-24. 

Accordingly, under the clear language of In re Bull Mountains, it was error for the 

proposed Findings to rely on this extra-record evidence and post hoc analysis. 

Findings at 38-39, ¶¶ 136-142. 

C. The post hoc comparison of recent and historic 
macroinvertebrate samples. 

 The proposed Findings found that macroinvertebrate samples from EFAC in 

2014 and prior samples from the 1970s were supposedly “similar” and 

“consistent.” Findings at 50-51, ¶¶ 193-195. The proposed Findings relied on this 

comparison to reach its conclusion that EFAC supports aquatic life and therefore 

the AM4 Amendment will purportedly not violate water quality standards for 

growth and support of aquatic life.28 Findings at 50, ¶ 193; id. at 53, ¶ 207. 

 The CHIA, however, expressly rejected any reliance on this type of 

comparison due to the different sampling methodologies used to collect the 

                                           
28 Inconsistently, the proposed Findings also found that EFAC is currently 
impaired and not meeting water quality standards for aquatic life due to excessive 
salinity pollution. Findings at 29, 32, ¶¶ 96, 106; id. at 69-70. 
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samples in the 1970s and in 2014. CHIA at 9-8 (“The sampling methodology [used 

in 2014], which followed DEQ’s WQPBWQM-009 (2012), differed from the 

methodologies used in the previous studies so that taxa richness may not be 

directly comparable.”). All experts agreed with the CHIA’s statement that 

macroinvertebrate samples collected with different methodologies are not directly 

comparable. Hrg. Tr. Vol. 1 at 295:11 to 296:21 (Sullivan); Hrg. Tr. Vol. 4 at 

197:3 to 198:14 (Hunter); Hrg. Tr. Vol. 4 a 275:18 to 276:19 (Stagliano). It was, 

accordingly, error for the proposed Findings to rely on a direct comparison of the 

samples. In re Bull Mountains, at 56, ¶ 66 (“the only relevant analysis is that 

contained within the four corners of the CHIA”). 

CONCLUSION 

 In sum, the proposed Findings are fatally flawed as a matter of law on each 

of the grounds set forth above. BER should reject the proposed Findings’ 

erroneous conclusions of law and conclude that, as a matter of law, DEQ violated 

MSUMRA by allowing expanded strip-mining that will cause additional salinity 

pollution to a stream that is already impaired and not meeting water quality 

standards due to excessive salinity. 
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 BER should further conclude that DEQ applied a legally erroneous standard 

(the is-anything-alive standard) for assessing water quality standards for aquatic 

life support. 

 Finally, BER should conclude that the proposed Findings erred as a matter 

of law with respect to the correct burden of proof, administrative issue exhaustion, 

and extra-record evidence and post hoc arguments. 

 The Conservation Groups request that BER vacate DEQ’s unlawful approval 

of the AM4 Amendment and remand the matter to DEQ remedy its legal errors. 

 Respectfully submitted this 10th day of May 2018. 
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United States District Court, D. Idaho.

WESTERN WATERSHEDS PROJECT, Plaintiff,
v.

U.S. DEPARTMENT OF INTERIOR, Defendant,
and

Idaho Wool Growers Association, Minidoka
Grazing Association, and Etcheverry

Sheep Company, Intervenor Defendants.

Case No.: 1:15-cv-00047-REB
|

Signed 09/30/2016

Attorneys and Law Firms

Kristin F. Ruether, Western Watersheds Project, Boise,
ID, Paul D. Ruprecht, Western Watersheds Project,
Portland, OR, for Plaintiff.

Jessica Gunder, Joshua David Hurwit, United States
Attorney's Office, Boise, ID, Ruth Ann Storey,
Department of Justice, Washington, DC, Billie Jean
Siddoway, Siddoway Law Office, PLLC, Driggs, ID, for
Defendant/Intervenor Defendants.

MEMORANDUM DECISION AND ORDER RE:

PLAINTIFF WESTERN WATERSHEDS
PROJECT'S MOTION FOR SUMMARY

JUDGMENT (Docket No. 22)

FEDERAL DEFENDANT'S CROSS-MOTION
FOR SUMMARY JUDGMENT (Docket No. 30)

FEDERAL DEFENDANT'S MOTION TO
STRIKE NEW EVIDENCE (Docket No. 33)

INTERVENOR DEFENDANTS' MOTION
FOR SUMMARY JUDGMENT (Docket No. 34)

Honorable Ronald E. Bush, Chief U. S. Magistrate Judge

*1  Currently pending before the Court are (1) Plaintiff
Western Watershed Project's Motion for Summary
Judgment (Docket No. 22), (2) Federal Defendant's
Cross-Motion for Summary Judgment (Docket No.
30), (3) Federal Defendant's Motion to Strike New
Evidence (Docket No. 33), and (4) Intervenor Defendants'
Motion for Summary Judgment (Docket No. 34).
Having carefully reviewed the record, participated in
oral argument, and otherwise being fully advised, the
undersigned enters the following Memorandum Decision
and Order:

I. INTRODUCTION

Plaintiff Western Watershed Project (“WWP”) seeks
review of Defendant U.S. Department of Interior's
(“Interior”) July 10, 2014 Office of Hearing and Appeals
(“OHA”) decision, upholding the Bureau of Land
Management's (“BLM”) decisions to allow grazing on
the Big Desert Sheep Allotment (“Allotment”), as well
as the accompanying Environmental Assessment (“EA”)
and Finding of No Significant Impact (“FONSI”). WWP's
allegations are all premised on the fact that the Allotment
contains greater sage-grouse habitat.

WWP generally contends that the Interior's approval of
15 BLM final grazing decisions and the environmental
analyses underlying those decisions violated the National
Environmental Policy Act (“NEPA”), the Federal Land
Policy and Management Act (“FLPMA”), and the
Administrative Procedure Act (“APA”). Specifically,
through this action, WWP alleges that the EA (1)
arbitrarily confined the geographic scope of its cumulative
impacts assessment by excluding other allotments directly
to the west of the Allotment; (2) failed to consider a
reasonable alternative location for the BLM's proposed
forage reserve within the Allotment; (3) failed to
properly analyze the grazing decisions' impacts on wildfire
frequency; and (4) contained no analysis of potential
indirect impacts to relict vegetation sites found on nearby
kipukas (islands of older, undisturbed/ungrazed terrain
surrounded by newer lava flows), providing habitat for
sage-grouse.

Now before the Court are WWP's Motion for Summary
Judgment (Docket No. 22), Interior's Cross-Motion
for Summary Judgment (Docket No. 30), and the

Intervenors' 1  separate Motion for Summary Judgment

615

http://www.westlaw.com/Search/Results.html?query=advanced%3a+OAID(5017775663)&saveJuris=False&contentType=BUSINESS-INVESTIGATOR&startIndex=1&contextData=(sc.Default)&categoryPageUrl=Home%2fCompanyInvestigator&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem
http://www.westlaw.com/Search/Results.html?query=advanced%3a+OAID(5003101324)&saveJuris=False&contentType=BUSINESS-INVESTIGATOR&startIndex=1&contextData=(sc.Default)&categoryPageUrl=Home%2fCompanyInvestigator&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem
http://www.westlaw.com/Search/Results.html?query=advanced%3a+OAID(5018550161)&saveJuris=False&contentType=BUSINESS-INVESTIGATOR&startIndex=1&contextData=(sc.Default)&categoryPageUrl=Home%2fCompanyInvestigator&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem
http://www.westlaw.com/Search/Results.html?query=advanced%3a+OAID(5018550161)&saveJuris=False&contentType=BUSINESS-INVESTIGATOR&startIndex=1&contextData=(sc.Default)&categoryPageUrl=Home%2fCompanyInvestigator&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0392064301&originatingDoc=I952f49908a8011e6b8b9e1ce282dafae&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0384401501&originatingDoc=I952f49908a8011e6b8b9e1ce282dafae&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0140567401&originatingDoc=I952f49908a8011e6b8b9e1ce282dafae&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0336002501&originatingDoc=I952f49908a8011e6b8b9e1ce282dafae&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0336002501&originatingDoc=I952f49908a8011e6b8b9e1ce282dafae&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0172939901&originatingDoc=I952f49908a8011e6b8b9e1ce282dafae&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


Western Watersheds Project v. U.S. Department of Interior, Not Reported in Fed. Supp....

2016 WL 5745094

 © 2019 Thomson Reuters. No claim to original U.S. Government Works. 2

(Docket No. 34). 2 , 3  The issues were argued before the
undersigned at the federal courthouse in Boise, Idaho.
After the considerable sederunt that follows in any
administrative appeal such as this case, the Court decided
such issues and now memorializes those details in this
Memorandum Decision and Order.

II. RELEVANT FACTUAL BACKGROUND

A. The Big Desert Sheep Allotment and Sage-Grouse
*2  1. The 236,990-acre Allotment is located in

southeastern Idaho, within an expanse of the Snake River
Plain known as the “Big Desert” – it includes rolling

plains, lava outcrops, and other volcanic extrusions; 4  is
situated 4,350-5,563 feet above sea level; and is relatively
dry (averaging 8-16 inches of annual precipitation). See
Pl.'s SOF Nos. 1-2 (Docket No. 23) (citing AR 982,
984-85); Defs.' SOF No. 1 (Docket No. 31) (citing AR
382).

2. The Allotment provides habitat for a variety of native
plant and animal species, some of which are BLM-
designated special status species, including the greater
sage-grouse. See Pl.'s SOF No. 3 (Docket No. 23) (citing
Compl., ¶¶ 25-26 (Docket No. 1); Ans., ¶¶ 25-26 (Docket
No. 9); AR 1009-10, 1014-19, 1023-24); Defs.' Obj. to Pl.'s
SOF No. 3 (Docket No. 32).

3. Sage-grouse within the Allotment are part of the
Snake-Salmon-Beaverhead ID population whose trend, as
indicated by average number of males per lek (sage-grouse
breeding areas), has declined by 57% from 1965-1969
to 2000-2007. Pl.'s SOF No. 12 (Docket No. 23) (citing
AR 1017). The five-year baseline from 1996-2000 in the
Allotment was 9.23 males per lek and 17.7 males per active
lek. See Defs. Obj. to Pl.'s SOF No. 12 (Docket No.
32) (citing AR 1017). As of December 2012 (the date of
the at-issue EA), the three-year average number of males
per lek was 17.88, while the three-year average number
of males per active lek was 31.25. See id. There are 30
known sage-grouse leks within the Allotment and another
65 leks within five miles of the Allotment – 48% of these
95 leks are occupied; the remaining leks are undetermined,
inactive, or not verified. See AR 1017.

4. Of the Allotment's 236,990 acres, 134,840 are designated
as Preliminary Priority Habitat (“PPH”) for sage-grouse,
and 24,807 acres are designated as Preliminary General

Habitat (“PGH”) for sage-grouse. See Pl.'s SOF No. 3
(Docket No. 23) (citing AR 1016).

a. Both PPH and PGH are divided into subsets:
perennial grasslands and sagebrush – all of the PPH
and PGH acres in the Allotment lie within the perennial
grasslands subset. See AR 1016.

b. PPH and PGH designations within the Allotment are
based on sage-grouse populations – PPH is based on
combined high male lek attendance, high lek density,
and high lek connectivity; PGH provides corridors
connecting PPH, potential stepping stones for grouse
movements within corridors, or occupied habitats
characterized by low lek density. See Pl.'s SOF No. 3
(Docket No. 23) (citing AR 1016).

5. Of the Allotment's 236,990 acres, 213,220 acres are
identified as Restoration Type 1 sage-grouse habitat, and
1,287 acres are identified as Restoration Type 2 sage-
grouse habitat. See Obj. to Pl.'s SOF No. 3 (Docket No.
32) (citing AR 1016). Due to past wildfires, there is limited
key sage-grouse habitat identified within the Allotment.
See id.

a. Restoration Type 1 sage-grouse habitat refers to
sagebrush-limited areas with acceptable understory
conditions in terms of grass species composition. See
AR 1016. Such areas are often a result of wildfires
or seedings. See id. The majority of the Allotment is
classified as Restoration 1 sage-grouse habitat due to
fires within the Allotment that have reduced sagebrush
cover, forb (herbaceous flowering plants) diversity,
and abundance. See id.; see also Defs.' SOF No. 3
(Docket No. 31) (citing AR 382). While sagebrush
provides critical habitat components (escape cover,
nesting habitat) and food for sage-grouse, due to
the limited sagebrush canopy cover and lack of forb
diversity in Restoration Type 1 sage-grouse habitat
areas, sage-grouse very rarely use them. See AR 1016.

*3  b. Restoration Type 2 sage-grouse habitat refers
to inadequate sagebrush cover with poor understory
herbaceous conditions. See id. Although sage-grouse
may still use these sites during the winter months when
the bulk of their diets are comprised of sagebrush, use
during breeding and brood-rearing seasons would be
limited due to the poor condition of the understory. See
id.
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6. Ninety-two percent of the Allotment (219,617 acres)
is federal public land managed by the BLM's Upper
Snake Field Office. See Pl.'s SOF No. 1 (Docket No. 23)
(citing Compl., ¶¶ 80-81 (Docket No. 1); Ans., ¶¶ 80-81
(Docket No. 9); AR 982-83). The BLM's Upper Snake
Field Office manages grazing on the Allotment, which
has approximately 15 domestic sheep grazing permittees.
Defs.' SOF No. 2 (Docket No. 31) (citing AR 382). The
Allotment is “common” to all permittees, meaning that
there are no internal pastures and each of the permittees
has access to the entire allotment during the season of
use. This leaves the Allotment largely free from internal
pasture fencing. See id.; see also Pls.' SOF No. 9 (Docket
No. 23) (citing Compl., ¶ 82 (Docket No. 1); Ans., ¶ 82
(Docket No. 9); AR 932, 23893).

B. The BLM's Rangeland Health Evaluation for the Big
Desert Sheep Allotment
7. In early 2011, the BLM began a permit renewal
process for the Allotment. See Defs.' SOF No. 4 (Docket
No. 31) (citing AR 387). As part of that process, the
BLM deemed it necessary to evaluate conditions on the
ground by conducting a rangeland health assessment
at representative areas, specifically five “assessment
polygons” within the Allotment ranging in size from
31,000 acres to 54,000 acres. See id. The BLM then
gathered an interdisciplinary team of resource specialists
to complete the rangeland health assessment and field
work. See id. at SOF No. 4 (citing AR 450, 1063).

8. On April 25, 2011, the BLM sent a notice to all
permittees and interested members of the public (including
WWP), inviting them to participate in the field assessment
for the Allotment. See id. at SOF No. 5 (citing AR 1062);
see also Intervenor's SOF No. 1 (Docket No. 35, Att.
1) (citing AR same). Several permittees participated in
the assessment; however, no interested members of the
public (including WWP) participated. See Defs.' SOF No.
5 (citing AR 387); see also Intervenor's SOF No. 1 (Docket
No. 35, Att. 1) (citing AR 1-483).

9. After the BLM's interdisciplinary team completed field
work in July 2011, it prepared an Allotment Assessment
summarizing the BLM's findings. See Defs.' SOF No.
6 (citing AR 1063-76); see also Intervenor's SOF No. 3
(Docket no. 35, Att. 1) (citing AR 469-82). The Allotment
Assessment contained explanations of how conditions on
the Allotment related to the existing Idaho Standards for
Rangeland Health and Guidelines for Livestock Grazing

Management, explaining the rate of departure of key
indicators of resource health from expected conditions.
See Defs.' SOF No. 7 (citing AR 1065-76); see also Pl.'s
SOF No. 29 (Docket No. 23) (citing AR 462, 469). Four
of the eight Rangeland Health Standards applied to the
Allotment: Standard 1 (Watersheds), Standard 4 (Native
Plant Communities), Standard 5 (Seedings), and Standard
8 (Threatened and Endangered Plants and Animals). See
Defs.' SOF No. 7 (Docket No. 31) (citing AR 1066-76);
Pl.'s SOF No. 29 (Docket No. 23) (citing Compl., ¶

90 (Docket No. 1); AR 463). 5  As to each of these
four Standards, the Allotment Assessment revealed the
following:

*4  a. Standard 1 (Watersheds): The Allotment
Assessment noted slight to moderate departure of
indicators from expected conditions, and in every case
attributed the departure to wildfire. See Defs.' SOF No.
7 (Docket No. 31) (citing AR 1066-67).

b. Standard 4 (Native Plant Communities): The
Allotment Assessment revealed departure from
expected conditions in the form of reduced presence
of shrubs, increase in cheatgrass, and a general change
in plant community. See id. at SOF No. 7 (citing
AR 1067-70). As with Standard 1, the Allotment
Assessment explained that wildfire was the major driver
of the sub-prime conditions. See id. at SOF No. 7 (citing
AR 1069).

c. Standard 5 (Seedings): The Allotment Assessment
determined that the indicators for “biotic integrity” in
the four assessment areas were rated as none to slight
departure from site potential, except for functional/
structural groups (slight to moderate departure for
one assessment area, moderate departure for three
assessment areas) and invasive plants indicators (none
to slight department for two assessment areas, moderate
departure for two assessment areas). See AR 1071.
Additionally, previously-uncollected vegetative cover
studies were conducted in non-native seedings within
the Allotment. See id.

d. Standard 8 (Threatened and Endangered Plants and
Animals): The Allotment Assessment described reduced
shrubs and presence of cheatgrass as potential concerns.
See Defs.' SOF No. 7 (Docket No. 31) (citing AR
1072-76).
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10. On November 17, 2011, the BLM sent a cover letter,
along with the Allotment Assessment to all permittees
and interested members of the public. See id. at SOF
No. 8 (citing AR 1077); see also Intervenor's SOF No.
3 (Docket No. 35, Att. 1) (citing AR same). As with
its April 25, 2011 letter, the BLM designed the letter to
encourage public involvement and to solicit key issues
which were important to the public. See id. The cover
letter explained that the Allotment Assessment was part of
the permit renewal process, allowing the public to review
it, and requesting additional Allotment-specific data by
December 9, 2011 for the BLM's consideration in the
forthcoming Allotment evaluation(s). See id. According
to Interior and Intervenors, WWP did not contact the
BLM regarding the Allotment Assessment, nor did WWP
provide additional Allotment-specific data as requested.
See Defs.' SOF No. 8 (citing AR 387); see also Intervenor's
SOF No. 3 (Docket No. 35, Att. 1) (citing AR 1-483).
WWP disagrees, claiming that “[a] WWP staff member
submitted a declaration describing that she did provide
comments on BLM's [A]llotment [A]ssessment.” Pl.'s
Obj. to Defs.' SOF No. 8 (Docket No. 40) (citing
AR 22890-902, 1783-84, 1806-11); see also Pl.'s Obj. to

Intervenor's SOF No. 3 (Docket No. 41) (citing same). 6

*5  11. On December 12, 2011, the BLM's
interdisciplinary team prepared an Evaluation Report
in an effort to determine whether the Allotment was
achieving the Idaho Standards for Rangeland Health and
Guidelines for Livestock Grazing Management. See Defs.'
SOF No. 9 (Docket No. 31) (citing AR 387, 1078-84). The
Evaluation Report included BLM's findings as to whether
the Allotment was either “Meeting the Standard,” “Not
meeting the Standard but making significant progress
toward meeting,” or “Not meeting the Standard.” See id.
at SOF No. 9 (citing AR 1078-84). As to each of four
above-referenced Standards, the Evaluation Report noted
the following:

a. Standard 1 (Watersheds): The Evaluation Report
indicated that “recent fire activity in the areas has
removed a large majority of the shrub composition,
as well as reduced the large bunchgrass competition”
but, even so, “[t]he large majority of the [Allotment]
provides for proper infiltration, retention, and release
of water appropriate to soil type, vegetation, climate,
and landform to provide for proper nutrient cycling,
hydrologic cycling, and energy flow.” See Defs.' SOF
No. 10 (Docket No. 31) (quoting AR 1080). Ultimately,

it was concluded that the Allotment was “Meeting the
Standard.” See id.

b. Standard 4 (Native Plant Communities): The
Evaluation Report contains findings that “[t]he large
majority of the Native Plant Communities in the
[Allotment] is not meeting the standard, but is making
significant progress toward meeting.” AR 1081, 1083;
see also Defs.' SOF No. 11 (Docket No. 31) (citing
same). Indeed, according to the Evaluation Report,
“[t]he repeated disturbance associated with wildfires
in the [A]llotment has contributed to the decrease
in large bunchgrass composition in the areas and
increase in cheatgrass composition,” but that “[t]he
shrub component will continue to reestablish in the
[A]llotment as long as the [A]llotment isn't affect
by future fires.” AR 1081. Despite this reduction in
shrub component, the Evaluation Report includes a
conclusion that “the grass and forb components are
productive and healthy within the [Allotment].” Id.

c. Standard 5 (Seedings): As the BLM's finding that the
Allotment was “Meeting the Standard,” the Evaluation
Report contains comments that it (1) “meets the
Standard to maintain life form diversity, production,
native animal habitat, nutrient cycling, energy flow, and
the hydrologic cycle”; and (2) “[t]he seedings remain
productive and provide adequate litter and residual
plant material for site protection.” AR 1082; see also
Defs.' SOF No. 10 (Docket No. 31) (citing same).

d. Standard 8 (Threatened and Endangered Plant and
Animals): Consistent with Standard 4, breeding habitat
for sage grouse was evaluated, with the Evaluation
report finding “an unsuitable habitat rating overall for
sage grouse” resulting from “greatly reduced sagebrush
cover and heights, and slightly reduced tall bunchgrass
densities and heights, and increased composition of
annual grasses (cheatgrass) – each a result of past
wildfires.” AR 1083; see also Defs.' SOF No. 11 (Docket
No. 31) (citing same). Still, as with Standard 4, the
Evaluation Report also said that, despite the reduction
in shrub component, “the large majority of the grass
and forb components are productive and healthy within
the [Allotment].” Id. Ultimately, the Evaluation Report
contained a conclusion that the Allotment was “[n]ot
meeting the Standard, but making significant progress
towards meeting.” Id.
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12. After completing the Evaluation Report and finding
that the Allotment was either meeting certain Standards
or, if not, making significant progress towards meeting
other applicable Standards (see supra), the BLM's
interdisciplinary team assembled a draft set of alternatives
(“Draft Alternatives”) for NEPA evaluation. See Defs.'
SOF No. 12 (Docket No. 12) (Docket No. 31) (citing AR
1085-87). There were four Draft Alternatives identified,
including (1) no action (Alternative A); (2) a slight
modification of the season of use with additional
flexibility, as proposed by the permittees (Alternative B);
(3) a slight modification and extension of the season and
the creation of a forage reserve (Alternative C); and (4) no
grazing (Alternative D). See id.

*6  13. On December 14, 2011, the BLM circulated
the Evaluation Report and Draft Alternatives to all
permittees and interested members of the public, including
WWP. See id. at SOF No. 13 (citing AR 1088); see
also Intervenor's SOF No. 4 (Docket No. 35, Att. 1)
(citing AR 1088, 1085-87). As with its April 25 and
November 17, 2011 letters, the December 14, 2011 letter
invited the public to comment on these documents by
January 9, 2012, this time to ensure that the BLM had
accurately evaluated resource conditions and had a good
range of alternatives to consider on the Allotment. See
id. Again, Interior and Intervenors claim that WWP did
not respond to, or otherwise contact, the BLM about
the Evaluation Report or the Draft Alternatives. See
Defs.' SOF No. 13 (citing AR 387); see also Intervenor's
SOF No. 4 (Docket No. 35, Att. 1) (citing AR 1-483).
And, as before, WWP disagrees, claiming that “[a] WWP
staff member submitted a declaration describing that she
did provide comments on BLM's Allotment Assessment
and conformance document.” Pl.'s Obj. to Defs.' SOF
No. 13 (Docket No. 40) (citing AR 22890-902, 1783-84,

1806-11). 7

C. The BLM's Environmental Assessment: Grazing
Permit Renewal for Big Desert Sheep Allotment
14. After reviewing data and public feedback regarding
the Evaluation Report and Draft Alternatives, the BLM
completed an EA in December 2012. See Defs.' SOF
No. 14 (Docket No. 31) (citing AR 380-461); see also
Intervenor's SOF No. 5 (Docket No. 35, Att. 1) (citing
same). According to Interior, because no permittee or
interested member of the public expressed disagreement
with the BLM's Allotment Assessment, Evaluation

Report, or Draft Alternatives, the BLM analyzed in detail
the four alternatives that it had previously disclosed to the
public. See Defs.' SOF No. 14 (Docket No. 31); see also
Intervenor's SOF No. 5 (Docket No. 35, Att. 1) (citing AR
1-483).

a. The BLM's EA noted that naturally-occurring
wildfire explained why conditions were not perfect
on the Allotment. See Defs.' SOF NO. 15 (citing
AR 410). The EA also explained that grass and
forb components had largely recovered post-fire and
provided “productive and healthy habitat” for certain
wildlife. See id. at SOF No. 15 (citing AR 410,
437). Furthermore, the EA explained that shrubs and
sagebrush were naturally coming back to the Allotment,
thus allowing for the Allotment to make significant
progress toward meeting Standards. See id. at SOF No.
15 (citing AR 425, 428-29). The BLM also described
its non-grazing, active restoration efforts to plant and
seed sagebrush on the Allotment. See id. at SOF No. 15
(citing AR 428).

*7  b. The BLM's EA examined how the Draft
Alternatives would impact key resources on the
Allotment. See id. at SOF No. 16 (citing AR 402-05,
407-08, 425-35).

i. Interior suggests that, “[b]ecause the BLM's field
work showed that current grazing management was
not causing resource damage on the Allotment,
it was not surprising that the BLM's analysis
showed that continuation of current management
with slight tweaks to the grazing season would
allow the Allotment to continue making significant
progress toward meeting Standard 4 (Native Plant
Communities) and Standard 8 (Threatened and
Endangered Plant and Animals).” Id. at SOF No.
16 (citing AR 421-24, 429-31). WWP disagrees that
with any characterization of the changes to the
grazing season in the BLM's final decisions (40 days,
including 25 during the critical sage-grouse breeding
and nesting season) as “slight tweaks.” See Pl.'s Obj.
to Defs.' SOF No. 16 (Docket No. 40) (citing AR 989,
992, 1020, 14814-15, 14822).

ii. The BLM explained how the forage reserve
incorporated into Alternative C would allow the
BLM to increase sagebrush in a crested wheatgrass
seeding, while providing a place where permittees
in the area could graze livestock in emergency
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situations. See Defs.' SOF No. 17 (Docket No. 31)
(citing AR 392-93, 420-22, 430-32). WWP disputes
that increased grazing will increase sagebrush
“because sheep eat sagebrush and grazing damages
sagebrush.” Pl.'s Obj. to Defs.' SOF No. 17 (Docket
No. 40) (citing Pl.'s SOF No. 18 (Docket No. 23);
AR 23243-50, 22756, 22766, 22805-07, 22814-16,
23967-71). In short, WWP contends that the BLM's
primary motivation for constructing the forage
reserve was to promote livestock grazing. See Pl.'s
Obj. to Defs.' SOF No. 17 (Docket No. 40) (citing AR
23522).

iii. The BLM also considered the new infrastructure
that would be built to accommodate the forage
reserve – 14 miles of new boundary fence (including
fence posts), three miles of new pasture fence
(including fence posts), a well, water delivery devices,
a corral, and other smaller projects. See Defs.'
SOF No. 18 (Docket No. 31) (citing AR 393-94).
In addition to noting the EA's recognition that
forage reserves could align with various conservation
plans/strategies relative to sage-grouse populations,
Interior claims that, “[b]ecause [the forage reserve]
would be built in restoration sage-grouse habitat,
the BLM carefully analyzed the impacts of the
new infrastructure on sage-grouse and weighed it
against the benefits of the reserve to sage-grouse
and other resources.” Id. at SOF No. 18 (citing AR
415-18, 421, 1346, 1348, 1351, 1363, 1404, 1542-43,
1546, 1132-39); see also AR 421-22 (EA concluding
that “[p]otential impacts to sage-grouse are minimal
due to the lack of suitable sage-grouse habitat and
distance to occupied leks. Fence posts would provide
perches for predators of sage-grouse nests and chicks
but the distance to suitable sage-grouse habitat
diminishes the potential for predators to be successful
from fence posts.”). WWP counters that the forage
reserve and associated infrastructure would be built
in PPH-designated areas – the most important sage-
grouse habitat type. See Pl.'s Obj. to Defs.' SOF No.
18 (Docket No. 40) (citing AR 997, 1132, 22690).

D. The BLM's Proposed Decisions for the Big Desert
Sheep Allotment, Finding of No Significant Impact, and
WWP's Protest
*8  15. In early December 2012, after completing the EA,

the BLM prepared proposed decisions for the Allotment,
ultimately proposing the selection of Alternative C (a

modification and extension of the grazing season and
the creation of a forage reserve). See Defs.' SOF No. 19
(Docket No. 31) (citing AR 244-352). The rationale for the
election of Alternative C included:

This decision is based on the findings of the
interdisciplinary team on the available monitoring
data, allotment evaluation, consultation, and [the
EA]. Implementation of the actions described above,
including the permit terms and conditions, will help
ensure that the allotment continues to meet or make
significant progress toward meeting all applicable
standards within the allotment.

The decision for the Big Desert Sheep Allotment is
in conformance with the Greater Sage-Grouse Interim
Management Policies and Procedures Instruction
Memorandum (IM-2012-043).

The rangeland health assessment indicates that
Alternative C would also continue to meet Standards
1 and 5, and continue to make significant progress
toward meeting Standards 4 and 8 at a similar rate as
Alternative B. Use of the Big Desert Sheep Allotment
would be similar to Alternative B, except for the
creation of the Countyline Forage Reserve Allotment.
The establishment of the Countyline Forage Reserve
Allotment would include authorizing the construction
of a boundary/pasture fence, the construction of
a pipeline with three trough sets and two wildlife
guzzlers, the drilling of a well, the placement of
a storage tank, corral, and the placement of one
cattleguard in the forage reserve allotment. Both the
Sage Grouse Comprehensive Conservation Strategy
(2006) and the Big Desert Sage-Grouse Planning
Areas Conservation Planning Areas Conservation
Plan (2010) suggest pursuing opportunities for forage
reserves to accommodate livestock operators during
implementation of rehabilitation and restoration
activities. Currently, there are no alternative forage
reserves identified in the Big Desert during natural
recovery of untreated areas, or during rehabilitation
and restoration establishment/rest periods for treated
sites. These measures would facilitate resource
objectives such as providing rest to improve herbaceous
cover in certain nesting and brood-rearing areas.
Another potential benefit of a forage reserve would be
to reduce fuel loads where forage is being under-utilized,
in turn reducing the frequency of wildfire and cause
sagebrush to reestablish sooner onsite.
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Seventeen miles of fences would be installed to establish
the forage reserve. Fencing would be within the crested
wheatgrass seedings. The proposed projects are all
in conformance with IM 2012-043 (Greater Sage-
Grouse Interim Management Policies and Procedures).
A primary objective of the fence is to benefit greater
sage-grouse habitat by increasing sagebrush cover in
crested wheatgrass seeding. The fence will [be] no
closer than 1.75 miles from the closest known lek and
reflectors will be installed to improve fence visibility to
sage-grouse. Approximately 2,800 acres of the proposed
forage reserve was homesteaded and farmed in the
past, the forage reserve has been seeded into crested
wheatgrass multiple times (1952 and 1971). Currently,
over 80% of the proposed forage reserve is dominated
by crested wheatgrass. The nearest occupied lek is
greater than 1.75 miles from the proposed fence.
Increased soil surface disturbance and compaction
would be expected in a narrow area adjacent to the
new fence, as livestock commonly trail along fences
more intensively. The portion of the proposed fence
located within 2 miles of an active lek would be
made more visible by adding reflectors, if subsequent
observations determine that sage-grouse are striking
the new fence in other locations, the fence would be
modified to make it more visible by adding reflectors.
The addition of three troughs and wildlife guzzlers
would provide a water source for migratory birds
and wildlife throughout the spring, summer, and fall.
Grazing use in the allotment would only be authorized
on a temporary basis to existing BLM operators whose
permitted use has been suspended due to fire, vegetation
rehabilitation projects, or other causes. The season of
use in the allotment would be 4/1-12/30. The expanded
season of use in the allotment would give the BLM
the flexibility to determine the most appropriate time
to graze. Grazing will be used as a tool to improve
sage-grouse habitat. Increasing sagebrush would be the
primary consideration in determining the authorized
annual season of use and amount of use. Permitted
AUMs in the new allotment would be 1,300. The AUMs
needed to establish the forage reserve would be removed
from the AUMs allocated in the Big Desert Sheep
Allotment under the MFP.

*9  The area that would be set aside for the forage
reserve has been seeded into crested wheatgrass multiple
times (1952 and 1971). By allowing both livestock
species to graze within the forage reserve, the diversity

of the plant community has potential to increase. The
difference in food selection between the two species
could reduce the competitive advantage of the crested
wheatgrass, which dominates the area. The area of
the proposed forage reserve is in priority sage grouse
habitat the currently lacks sagebrush plants. Without
taking some kind of action the crested wheatgrass
seeding will continue to have an absence of sagebrush
cover. Sagebrush cover would increase in the forage
reserve considerably more in Alterative C than the
other alternatives. Pellant and Lysne (2006) show
that livestock grazing can facilitate an increase in the
diversification of crested wheatgrass or similar seedings.
Another benefit of livestock use at the appropriate
time and intensity in crested wheatgrass seedings
is to facilitate the return of sagebrush. Sagebrush
cover in seedings is less under light to moderate
spring livestock use, but increases under higher crested
wheatgrass utilization levels for the same period of time
(Frischknecht and Harris, 1968). The creation of the
forage reserve would have a potential long term positive
impact to the permittees in the USFO. Permittees
in the field office that have been impacted by short
term allotment closures, such as fire/non-fire vegetation
treatments, wildfire recovery, or an opportunity to
provide for a more rapid attainment of Idaho Standards
for Rangeland Health in particular allotments or
pastures, would have an opportunity to continue
grazing on public land instead of reducing their herds
or purchasing forage. The potential economic impact
on operators authorized to use the forage reserve on a
temporary basis would be a savings of between $14,625
and $128,245 when comparing the AUM cost for
grazing public versus forage cost associated with private
pasture or purchase of forage. The construction of
boundary/pastures fences, well, pipeline, corral, wildlife
guzzlers, and trough sets under Alternative C would
result in additional cost incurred by the USFO in order
to implement the forage reserve. Impacts to sage-grouse
would be minimal due to the bedding area restrictions
around leks and anti-collision reflectors being installed
on new fence construction.

AR 275-77.

16. The BLM concluded that the EA and proposed
decisions would not have a significant impact on the
environment and, on December 3, 2012, sent the EA, the
proposed decisions, and the FONSI to all permittees and
interested public, including WWP. See Defs.' SOF No. 19
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(Docket No. 31) (citing AR 1141 (FONSI), 244-379 (EA
and proposed decisions)); see also Intervenor's SOF NO.
6 (Docket No. 35, Att. 1) (citing AR 1089-97).

17. On December 18, 2012, WWP submitted a protest to
BLM's proposed decisions for the Allotment. See Defs.'
SOF No. 20 (Docket No. 31) (citing AR 1098-120); see
also Intervenor's SOF No. 7 (Docket No. 35, Att. 1)
(citing AR 221-43). Interior claims that, “[a]side from a
few references to the Allotment in the first couple pages,
the majority of the protest complained about broad BLM
policies or conditions, or action on other allotments that
do not even apply to the Allotment at hand.” Defs.' SOF
No. 20 (Docket No. 31) (emphasis added); see also Defs.'
Opp./Mem. in Supp., p. 8 (Docket No. 30, Att. 1) (“In
sum, it was a mostly generic, cut-and-paste document.”).

18. For the first time, WWP's protest criticized the
BLM's Draft Alternatives, demanding that the BLM ban
grazing and that the area be turned into a “reference
study area” and “used for carbon sequestration, including
intact and functioning microbiotic crusts, and ungrazed
and healthy native plant communities.” See Defs.' SOF
No. 21 (Docket No. 31) (quoting AR 1098). WWP
also complained that the BLM needed to prepare
an environmental impact statement (“EIS”) to better
consider WWP's new “reference study area” proposal,
the “full effects of grazing disturbances,” and how “the
effects of this operation are ... destroying biodiversity

and promoting global warming.” See id. 8  Finally WWP
noted its opposition to the infrastructure associated with
Alternative C's contemplated forage reserve, explaining
that it was inconsistent with sage-grouse conservation. See

id. at SOF No. 21 (citing AR 1100). 9

E. The BLM's Final Decisions for the Big Desert Sheep
Allotment
*10  19. After considering WWP's protest, the BLM

reconsidered the EA. Then, on February 6, 2013, final
decisions were issued to the 15 separate permittees. See
Defs.' SOF No. 23 (Docket No. 31) (citing AR 43-208);
see also Intervenor's SOF No. 8 (Docket No. 35, Att.
1) (citing AR 43-53). As in the proposed decisions,
the BLM's final decisions selected Alternative C. See
Defs.' SOF No. 23 (citing, e.g., AR 69). Each final
decision specifically relied on the findings outlined in
the EA, explaining that implementation of Alternative
C would allow the Allotment to continue to meet or

make significant progress toward meeting Standards 1,
4, 5, and 8. See id. at SOF No. 23 (citing, e.g., AR 72);
compare with AR 275-77 (identical rationale for proposed
decisions). The final decisions also explained why the
BLM wanted to create the new forage reserve and why the
new infrastructure associated with the forage reserve was
consistent with conservation plans/strategies relative to
sage-grouse populations. See Defs.' SOF No. 23 (Docket
No. 31) (citing, e.g., AR 72-73).

20. Moreover, the final decisions addressed some of the
concerns raised in WWP's protest. See id. at SOF No.
24 (citing, e.g., AR 65-68). For example, the BLM said
that WWP had failed to participate in the permit renewal
process at key moments, and raised issues (like riparian
problems) that did not even apply to the Allotment. See
id. at SOF No. 24 (citing, e.g., AR 66-68); see also supra
(discussing WWP's May 29, 2012 letter).

F. WWP Appeals the BLM's Final Decisions for the Big
Desert Sheep Allotment
21. On or around March 8, 2013, WWP appealed and
petitioned for a stay of all 15 final grazing decisions for the
Allotment to the OHA. See Defs.' SOF No. 25 (Docket
No. 31) (citing AR 484-86); see also Intervenor's SOF No.
9 (Docket No. 35, Att. 1) (citing AR 4-42). According to
Intervenors, WWP did not serve its appeal to Etcheverry
Sheep Company or other persons named in the final
grazing decisions. See Intervenor's SOF No. 10 (Docket
No. 35, Att. 1) (citing AR 4-42).

22. On March 31, 2014, WWP filed with OHA its motion
for summary judgment, arguing that (1) the BLM was
required to prepare an EIS; (2) the BLM failed to take a
“hard look” at the final decisions' effects on greater sage-
grouse and sagebrush habitat; (3) the final decisions are
inconsistent with the governing land use plans and the
BLM's policies on sage-grouse and sensitive species; (4)
the EA did not consider several reasonable alternatives;
(5) the EA failed to consider impacts to the objects of the
Craters of the Moon National Monument and important
wilderness values; (6) the EA and FONSI were invalid
because the BLM failed to provide a determination for
its Rangeland Health Analysis; and (7) the cumulative
impacts analysis is flawed. See Defs.' SOF No. 26 (citing
AR 836-918).
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23. On May 19, 2014, the BLM filed a cross-motion for
summary judgment. See id. at SOF No. 26 (citing AR
925-74).

24. On July 10, 2014, OHA issued an Order and
Summary Decision denying WWP's motion for summary
judgment, granting the BLM's cross-motion for summary
judgment, and affirming the BLM's 15 final grazing
decisions. See id. at SOF No. 27 (citing AR 2017-44);
see also Intervenor's SOF No. 12 (Docket No. 35, Att.
1) (citing same). The OHA rejected each of WWP's
above-referenced arguments, concluding (in a sometimes
overlapping manner) the following:

a. Requirement for EIS:

With respect to NEPA ..., WWP alleges that BLM's
Final Decisions violate the statute by failing to take
a ‘hard look’ at environmental alternatives, including

moving the new forage reserve further to the west, [ 10 ]

and by failing to adequately analyze the cumulative
impacts of the proposed actions. However, the record
is clear that there are no kipukas actually located
on the allotment itself. In my opinion, therefore,
Appellant has not met the requisite burden of proof
to demonstrate that BLM's decisions were without any
reasonable basis with respect to alleged grazing damage
to kipukas. With respect to the potential requirement
for a full EIS, BLM adopted appropriate mitigation
measures, which insure that the instant decisions do not
implicate “significant” impacts necessary to warrant a
full EIS. In turn, the Council on Environmental Quality
(“CEQ”) regulations implementing NEPA define an
EA as a concise document that serves to “briefly
provide sufficient evidence and analysis for determining
whether to prepare an environmental impact statement
or a finding of no significant impact.” An EA “...
shall include brief discussions of the need for the
proposal, of alternatives as required by section 102(2)
(E), of environmental impacts of the proposed action
and alternatives, and a listing of agencies and persons
consulted.” The administrative record is clear that the
BLM made every effort to consult with WWP and other
interested publics during its pre-decisional proceedings.
BLM complied with each of the aforementioned
regulatory requirements, including consultations with
interested publics who chose to participate in the pre-
decisional proceedings.

*11  The requirements for the contents of an
EA are also delineated in the Department's NEPA
regulations .... For the Appellant to prevail on its
Motion for Summary Judgment, there must be a
glaring error of fact, a failure to consider a substantial
environmental question of material significance, or a
clear legal inadequacy in the EA. In my opinion, WWP
has not met this burden of proof.

AR 2035 (internal citations omitted).

b. “Hard Look” at Sage-Grouse and Sagebrush Habitat

With respect to whether or not BLM took the requisite
“hard look” at sage-grouse habitat and related resource
issues, BLM's monitoring data serves as a reasonable
basis to support both the EA and the accompanying
FONSI. BLM's analyses in the EA ... include reviews of
pertinent resources, sensitive wildlife species, especially
the sage-grouse, sage-grouse habitat, invasive weeds,
cultural resources, and vegetation resources. The scope
of these analyses are in consonance with the above-
referenced precedents pertaining to “brief” analyses of
pertinent environmental issues required for a legally
sufficient EA. Indeed, the EA does address historic
wildfires and concludes that wildfires have caused
historic problems on the allotment but that grazing
is not largely responsible for such problems, because
grazing, in fact, has been historically relatively light
on the allotment. In large part, because of historic
wildfires, the allotment is not currently suitable sage-
grouse habitat, because of the reduction in sagebrush
over a lengthy period of time. In this context, the
EA frankly recognizes historic, declining sage-grouse
populations on the allotment. Relatedly, BLM took
the appropriate “hard look” at how the new fences
and watering facilities would impact sage-grouse and
other wildlife resources by properly analyzing the
impacts of the forage reserve and its new infrastructure.
Also, BLM correctly concluded that moving the
forage reserve further to the west as recommended
by WWP would not be sufficiently different from the
selected alternative C, the proposed action, to warrant
further analysis. Consequently, the decision maker
made informed decisions, as required by NEPA. The
Final Decisions disallow grazing around all leks, active
and inactive, and, consequently, the permitted grazing
is not, as contended by WWP, necessarily incompatible
with the protection of sage-grouse.
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WWP criticizes BLM for classifying the Big
Desert Sheep Allotment as essentially unsuitable for
sage-grouse nesting. However, sage-grouse nesting
suitability requires some 15% or more of overall
sagebrush cover, and the Big Desert Sheep Allotment
has less than 15% sagebrush cover. Suitable nesting
and early brood-rearing habitats require sagebrush with
a healthy herbaceous understory and 15-25% canopy
cover of sagebrush, which is significantly lacking
on the Big Desert Sheep Allotment. However, BLM
did recognize that there was a potential for some
grazing impacts upon sage-grouse through reduction of
understory grass and forb height and cover. NEPA is a
procedural statute, and it is clear that the agency took
a hard look at potential grazing impacts upon sage-
grouse, and, consequently, that the decision-maker
made informed final decisions.

....

With respect to the proposed range improvements on
the new forage reserve, the EA analyzes the referenced
fence and water projects with respect to potential
impacts upon sage-grouse. BLM insured that the new
forage reserve and its associated fences are more than
1.75 miles from the nearest occupied lek. Further, BLM
committed to mark fences within two miles of an active
lek with reflectors. In my opinion, the EA takes the
requisite hard look at the likely impacts of the proposed
range improvements on the different resource values
analyzed, including sensitive wildlife species, such as,
the sage-grouse. With respect to the new forage reserve,
the BLM archeologist and range management specialist
effectuated an alteration in the location of the then-
proposed fence and pipeline, so as to avoid ground
disturbing impacts to historic properties.

*12  AR 2035-37 (internal citations omitted).

c. Land Use Plans, BLM Policies, and Rangeland
Health

BLM defends its new forage reserve by noting that it
is consistent with the Idaho Sage-Grouse Conservation
Plan. In particular, it is the historic lack of sagebrush
cover that is the main habitat problem for sage-grouse
on the allotment, and, further, BLM has demonstrated
that it is likely that the new forage reserve will actually
improve conditions for sage-grouse, because it is a
reserve.

....

WWP further alleges that BLM violated FLPMA,
as well as the pertinent land use plans, alleging that
the Final Decisions fail to minimize sheep grazing
impacts upon sage-grouse habitat, sagebrush, and
related vegetative resources on the allotment. However,
BLM's analyses in the Final EA confirm that sheep
grazing on the allotment is in accord with the pertinent
land use plans, and that the allotment will continue
to either meet or make significant progress in meeting
applicable standards for rangeland health. Relatedly,
the permitted sheep are grazed in a controlled and
targeted fashion by both sheep herders and dogs, and
BLM requires herders to avoid lekking areas during the
lekking season. Consequently, multiple-use objectives
under the auspices of FLPMA are properly preserved
under the purview of BLM's decisions on appeal.
Indeed, the remedial action-related requirements of 43
C.F.R. 4180.2(c) are not triggered in this case, because
BLM determined that the allotment is already making
significant progress toward meeting relevant rangeland
standards.

With respect to WWP's contention that BLM's grazing
decisions violate the relevant land use plans, because
they do not include active restoration of sagebrush
habitat, such as, provisions for planting sagebrush or
removing crested wheatgrass, BLM's Sur-Reply Brief
makes a telling point that such restoration activities
are not exclusively implemented through the auspices
of grazing permits. In particular, BLM notes that
“... BLM does not just manage resources through
grazing decisions, and the agency is fully capable of
conducting restoration activities outside of the grazing
permit renewal process.” In particular, BLM has been
conducting restoration activities in the Craters of the
Moon and Big Desert Sheep areas that are generally in
accord with the restoration recommendations of WWP.

Consequently, with respect to its overall NEPA and
FLPMA allegations, WWP has provided inadequate
allotment-specific evidence to carry its burden of proof
so as to effectively challenge the Final Decisions, based
upon the requisite preponderance of the evidence test.

AR 2037, 2039 (internal citations omitted).

d. Reasonable Alternatives
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WWP contends that BLM failed in the Final EA to
analyze a reasonable range of alternatives, including
potentially moving the new forage reserve further to
the west of the allotment. NEPA requires that an
EA, as distinguished from a full EIS, include “...
brief discussions of the need for the proposal, of
alternatives ... of the environmental impacts of the
proposed action and alternatives.” Agencies are only
required to evaluate “all reasonable alternatives,” and
with respect to eliminated alternatives to briefly discuss
the reasons for elimination. Long-standing judicial
precedent makes clear that the range of alternatives
analyzed by the agency need not extend beyond those
“reasonably related to the purposes of the project.”
Four alternatives were analyzed in the EA. In my
opinion, the four alternatives analyzed constituted a
reasonable range of alternatives in relation to the
subject sheep permit renewals .... In particular, BLM
was not required to also analyze a reduced grazing
alternative, because its EA determined that the current
level of sheep grazing is not negatively impacting the
allotment.

*13  AR 2037-38 (internal citations omitted).

e. Impacts to Craters of the Moon National Monument
and Wilderness Values

WWP also alleges that the geographic scope of the
EA's Cumulative Impacts Assessment Area (“CIAA”)
is too narrow and that areas adjacent to the subject
allotment which are also used for grazing should have
been included in the cumulative impacts analysis. For
example, Appellant points out that sage-grouse that
breed on leks in the Big Desert Allotment may, in turn,
nest in Monument lands to the west of the Big Desert
Allotment and that those adjacent lands should have
been included in the EA's cumulative impacts analysis.

....

With respect to the CIAA issue, and WWP's allegation
that the EA fails to address important sage-grouse
habitat located off of the allotment to the west, once-
again WWP presents no adequate allotment-specific
probative evidence to establish that this omission would
have materially changed BLM's cumulative impacts
analyses. Therefore, in my opinion, BLM's final EA has
not failed to analyze any substantial, cumulative issues
of material significance.

AR 2029, 2038-39.

g. Cumulative Impacts

BLM's EA analyzes cumulative impacts of past,
present, and future potential agency actions, including
historic sheep grazing, infrastructure developments,
including fencing, vegetation, wildlife, wildlife habitats,
and sensitive species, including sage-grouse. The EA
and the Final Decisions correctly conclude that the
instant proposed actions will not have cumulatively
negative impacts upon associated rangeland resources,
under circumstances where BLM had determined that
the allotment is meeting, or making significant progress
toward meeting, pertinent rangeland standards.
Furthermore, the EA includes impacts analyses
with respect to cultural resources, economic and
social values, invasive non-native species, migratory
birds, soil resources, threatened and endangered
animals, threatened and endangered plants, vegetation
resources, visual resources, wilderness study areas, and
wildlife resources. WWP has not proffered sufficient
allotment-specific evidence to support its contention
that climate change, drought, and wildfire, when
combined with the impacts of grazing, will result
in cumulative impacts to the allotment, and WWP's
allegations with respect to this issue are based upon
inference.

AR 2038.

25. WWP did not appeal to the Interior Board of Land
Appeals (“IBLA”). See Defs.' SOF No. 32 (Docket No.
31) (citing AR 2050); see also Intervenor's SOF No. 13
(Docket No. 35, Att. 1) (citing same).

26. Now, through the case filed in this federal court, WWP
challenges Interior's approval of the 15 BLM grazing
decisions and BLM accompanying EA as violating
NEPA, FLPMA, and the APA. WWP seeks the following
relief: (1) reverse and vacate OHA's July 10, 2014 Order
and Summary Decision; (2) order, adjudge, and declare
that the BLM's final grazing decisions, EA, and FONSI
for the Allotment, as well as the OHA's July 10, 2014
Order and Summary Decision violate FLPMA, NEPA,
and the APA; (3) reverse and remand the BLM's final
decisions for the Allotment, and the BLM's EA and
FONSI; and (4) enjoining BLM from implementing, or
proceeding with, any and all construction or ground-
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disturbing activities unless and until such time as
Defendant has completed a lawful analysis. See Compl.,
pp. 1-2, 33-34 (Docket No. 1).

III. STANDARD OF REVIEW

*14  The APA, 5 U.S.C. §§ 701-706, governs the Court's
agency review under NEPA and FLPMA. See ONRC
Action v. Bureau of Land Mgmt., 150 F.3d 1132, 1135

(9 th  Cir. 1998). The Court must determine if the agency
action in question was “arbitrary, capricious, an abuse of
discretion, or otherwise not in accordance with the law,”
or “without observance of procedure as required by law.”

5 U.S.C. §§ 706(2)(A, D). 11  This standard requires the
Court to ensure that the agency has taken the requisite
“hard look” at the environmental consequences of its
proposed action, the agency's decision is based on a
reasoned evaluation of all the relevant factors, and the
agency has sufficiently explained why the project's impacts
are insignificant. See National Parks & Conservation

Assoc. v. Babbitt, 241 F.3d 722, 730 (9 th  Cir. 2001).

Nonetheless, this is a highly deferential standard and
the Court must defer to an agency's decision that is
“fully informed and well-considered.” Blue Mountains
Biodiversity Project v. Blackwood, 161 F.3d 1208, 1211

(9 th  Cir. 1998) (internal citation omitted). The Court
must be careful not to substitute its own judgment for
that of agency experts. See Greenpeace Action v. Franklin,

14 F.3d 1324, 1332 (9 th  Cir. 1993); Marsh v. Oregon
Natural Res. Council, 490 U.S. 360, 378 (1989). The
APA “does not allow the [C]ourt to overturn an agency
decision because it disagrees with the decision or with
the agency's conclusions about environmental impacts.”
River Runners for Wilderness v. Martin, 593 F.3d 1064,

1070 (9 th  Cir. 2010) (citation omitted). Likewise, the
“[C]ourt may not substitute its judgment for that of the
agency concerning the wisdom or prudence of the agency's
action.” Id. (citation and quotation marks omitted).
Even so, the agency must examine the relevant data
and articulate a satisfactory explanation for its action
including a “rational connection between the facts found
and the choice made.” Motor Vehicle Mfrs. Assn. v. State
Farm Mutual Auto. Ins. Co., 463 U.S. 29, 43 (1983).
In reviewing that explanation, the Court must “consider
whether the decision was based on a consideration of
the relevant factors and whether there has been a clear

error of judgment.” Id. (citations omitted); see also Marsh,
490 U.S. at 378. “This requirement is not particularly
demanding.” Tabibian v. Secretary of the Interior, 2016
WL 953246, *2 (D. Nev. 2016) (citing Pub. Citizen, Inc.
v. F.A.A., 988 F.2d 186, 197 (D.C. Cir. 1993)). “Nothing
more than a ‘brief statement’ is necessary, as long as
the agency explains ‘why it chose to do what it did.’ ”
Tabibian, 2016 WL 953246 at *2 (quoting Tourus Records,
Inc. v. Drug Enforcement Admin., 259 F.3d 731, 737 (D.C.
Cir. 2001)). If the Court “can ‘reasonably discern[ ]’
the agency's path, it will uphold the agency's decision.”
Tabibian, 2016 WL 953246 at *2 (quoting Pub. Citizen,
988 F.2d at 197 (citing Bowman Transp., Inc. v. Ark.-Best
Freight Sys., Inc., 419 U.S. 281, 286 (1974))).

An agency decision is arbitrary and capricious where it
“relied on factors Congress did not intend it to consider,
entirely failed to consider an important aspect of the
problem, or offered an explanation that runs counter to
the evidence before the agency [at the time of its decision]
or is so implausible that it could not be ascribed to a
difference in view or the product of agency expertise.”

Lands Council v. McNair, 537 F.3d 981, 987 (9 th  Cir.
2008) (quotations omitted). Here, WWP has the burden
of showing that any decision or action by the BLM was
arbitrary or capricious. See Kleppe v. Sierra Club, 427 U.S.
390, 412 (1976).

*15  Summary judgment is appropriate if there are no
genuine issues of material fact and the moving party is
entitled to judgment as a matter of law. See Fed. R. Civ.
P. 56(a); see also Celotex Corp. v. Catrett, 477 U.S. 317,
325 (1986). In APA actions, however, the Court's review
is based on the agency's administrative record. See Lujan
v. Nat'l Wildlife Fed'n, 497 U.S. 871, 883-84 (1990). The
Court's role is to determine whether the agency's record
supports the agency's decision as a matter of law under
the APA's arbitrary and capricious standard of review. See
Northwest Motorcycle Ass'n v. U.S. Dep't of Agric., 18 F.3d

1468, 1472 (9 th  Cir. 1994) (“[T]his case involves review of
a final agency determination under the [APA]; therefore,
resolution of this matter does not require fact finding on
behalf of this court. Rather, the court's review is limited to
the administrative record ....”); see also Occidental Eng'g

Co. v. INS, 753 F.2d 766, 769 (9 th  Cir. 1985).
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IV. DISCUSSION AND RATIONALE

A. This Action is Properly Before This Court
Interior and Intervenors raise two arguments, challenging
WWP's ability to bring this action in the first instance:
(1) WWP failed to fully participate in the pre-decisional
public participation process; and (2) WWP failed to
exhaust its administrative remedies by failing to appeal
the OHA's Order and Summary Decision to the IBLA.
Neither argument is persuasive upon this record.

1. WWP Appropriately Participated in the
Administrative Process

Interior contends that all of WWP's claims should be
dismissed because it failed to engage in the pre-decisional
public participation process in order to have put the
BLM on advance notice of WWP's concerns. See Opp./
Cross-MSJ, p. 13 (Docket No. 30, Att. 1) (“Because it is
clear from the record that WWP had ample opportunities
to raise its claims with BLM during the NEPA process
when BLM could adequately consider and address them,
WWP should be barred from raising them in this case.”).
However, an issue of fact surrounds WWP's actual
participation in the process – namely, whether BLM ever
received WWP's May 29, 2012 letter (separate and apart
from WWP's later-in-time December 18, 2012 protest).
Any question in this respect is resolved in WWP's favor
at this procedural stage and, therefore, precludes the
entry of summary judgment against WWP on this discrete

point. 12

Moreover, a similar argument was considered – and
rejected – by the OHA in its July 10, 2014 Order and
Summary Decision. Therein, the ALJ resolved the same
arguments vis à vis the circumstances leading up to the
administrative appeal, concluding in relevant part:

In effect, BLM argues that WWP lacks standing
to appeal the instant decisions, because it failed to
participate in various pre-decisional solicitations for
public comments that were sent to interested publics by
BLM, such as, BLM's circulation of the draft EA and
BLM's circulation of the Proposed Decisions for public
comment. While there is federal case law sustaining
such an administrative, pre-decisional procedural
requirements, such judicial decisions are premised
upon specific, published regulatory requirements that

mandate such pre-decisional participation in order
to perfect standing to appeal, following a regulatory
agency's ultimate final decision or implementing action.
No such requirement appears in the Department's
regulatory provisions that delineate the requirements
to perfect standing for an appeal of a Taylor Grazing
Act decision. The Department's pertinent regulatory
requirement is one of actual alleged injury, a well-
established test, in order to perfect standing to appeal a
BLM Taylor Grazing Act decision, to wit:

*16  Any applicant, permittee, lessee, or other
person whose interest is adversely affected by a final
BLM grazing decision may appeal the decision to
an administrative law judge within 30 days after
receiving it or within 30 days after a proposed
decision becomes final as provided in Section
4160.3(a) of this title.

In my opinion, the pre-decisional participation
requirement advocated by the BLM would require
a formal amendment of the Department's standing-
related regulations with respect to the Taylor Grazing
Act appeals. This is because the “any other person whose
interest is adversely affected test” makes clear that any
“other person” who has been injured by BLM's decision
may obtain standing to appeal, notwithstanding whether
they have submitted predecisional comments, as might
well be routinely expected from an “applicant, permittee,
or lessee.” Therefore, BLM's request to dismiss all of
WWP's claims, because of WWP's alleged failure to
participate in pre-decisional public comment procedures,
is DENIED.

AR 2019-20 (quoting 43 C.F.R. § 4.70(a)) (underlining,
bolding, capitalization in original; italics added) (internal
citation omitted). The ALJ's rationale is sound and
this Court likewise denies Interior's Cross-Motion for

Summary Judgment in this limited respect. 13

2. WWP Sufficiently Exhausted Its Administrative
Remedies

WWP did not appeal the OHA's Order and Summary
Decision to the IBLA. From that, Intervenors argue that
this action should be dismissed because WWP failed to
exhaust its administrative remedies. See Mem. in Supp. of
MSJ, p. 5 (Docket No. 34, Att. 1) (“When WWP failed
to exhaust its administrative remedies by filing a timely
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notice of appeal, it became precluded from seeking judicial
review.”).

In this respect, the APA provides:

Agency action made reviewable by
statute and final agency action for
which there is no other adequate
remedy in a court are subject
to judicial review..... Except as
otherwise expressly required by
statute, agency action otherwise
final is final for the purposes of
this section ... unless the agency
otherwise requires by rule and
provides that the action meanwhile
is inoperative, for an appeal to
superior agency authority.

5 U.S.C. § 704. Thus, under the APA, only final agency
action is subject to judicial review and, an agency action
is not final if (1) the agency has adopted a rule requiring
an administrative appeal before judicial review; and (2)
the initial decision would be inoperative pending appeal.
See Darby v. Cisneros, 509 U.S. 137, 152 (1993). Hence,
to determine whether WWP was required to appeal the
OHA's Order and Summary Decision to the IBLA before
bringing this action, the applicable regulations must be
examined.

*17  Here, under 43 C.F.R. § 4.478(e), “[a]ny party
adversely affected by the administrative law judge's
decision on the merits has the right to appeal to the [IBLA]
under the procedures in this part.” Such language does
not clearly prescribe a requirement that WWP appeal the
OHA's Order and Summary Decision to the IBLA as a
prerequisite for seeking judicial review, cutting against a
finding that the Order and Summary Decision itself was
not a final, appealable agency action. Even so, it is not
necessary to definitively decide that issue, because the
second part of the Darby test is nonetheless lacking.

Under 43 C.F.R. § 4.21(a)(2), “a decision becomes
effective on the day after the expiration of the time during
which a person adversely affected may file a notice of
appeal unless a petitioner for a stay pending appeal is
filed together with a timely notice of appeal.” That is,

there is no automatic stay – indeed, the appellant must
first petition for a stay pending appeal and “bears the
burden of proof to demonstrate that a stay should be
granted.” 43 C.F.R. § 4.21(b)(2). It therefore cannot be
said that OHA's Order and Summary Decision would be
inoperative pending appeal. See, e.g., Montana Wilderness
Ass'n v. Fry, 310 F. Supp. 2d 1127, 1139 (D. Mont.
2004) (“Importantly, decisions appealed to the IBLA are
not automatically rendered inoperative during the appeal;
rather, an aggrieved party must affirmatively ‘request a
stay and make a compelling threshold showing to justify
the stay.’ Consequently, this statute vests discretion in the
IBLA regarding whether to stay an appealed decision.”)
(quoting 43 C.F.R. § 4.21(b)); San Juan Citizens' Alliance
v. Babbitt, 228 F. Supp. 2d 1224, 1233 (D. Colo. 2002)
(“This process vests discretion in the [IBLA], whereas the
APA requires unequivocally that the statute itself must
deem an action inoperative while administrative appeal is
pending.”) (emphasis in original); Oregon Natural Desert
Ass'n v. Green, 953 F. Supp. 1133, 1141-42 (D. Or.
1997) (“Here, the Department of Interior regulations do
require exhaustion, but the regulation does not render the
River Plan inoperative pending IBLA review. Rather, the
aggrieved party is required to request a stay and make
a compelling threshold showing to justify the stay. This
process vests discretion in the IBLA to grant or deny a
stay pending review. The requirement under the APA is
unequivocal. As such, ONDA was not required to proceed
with its appeal to the IBLA prior to seeking judicial review
of the River Plan.”) (internal citations omitted).

The appeal regulations arguably do not require an
administrative appeal or automatically stay a decision
pending appeal. As such, WWP was not required to appeal
the OHA's Order and Summary Decision to the IBLA
before seeking judicial review. The sense of this is apparent
when realizing that there is no dispute that the OHA's
Order and Summary Decision was, ultimately, a final,
appealable agency action. See AR 2050 (ALJ stating:
“The time for filing an appeal from my summary decision
of July 10, 2014, has expired, the decision having been
received by certified mail by the Appellant on July 21,
2014, and by the Respondent on July 14, 2014. Since no
appeal has been filed, my decision is the final action.”)
(emphasis added). Intervenor's Motion for Summary
Judgment is therefore denied in this limited respect.

B. The Process and Decisions of Interior/BLM Did Not
Violate NEPA
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WWP's Complaint raises four NEPA-related claims
regarding the BLM's 15 final grazing decisions, alleging
that Interior (1) failed to prepare an EIS; (2) “fail[ed] to
consider an adequate range of alternative courses of action
that meet the stated need and purpose of the action”;
(3) “fail[ed] to take the requisite ‘hard look’ at all the
significant and potential direct and indirect environmental
impacts of the proposed action”; and (4) “fail[ed] to fully
consider the cumulative effects of the proposed action in
association with past, present, and reasonably foreseeable
future actions across the Big Desert Sheep allotment and
surrounding allotments.” Compl., ¶¶ 140 (a-d) (Docket
No. 1). These claims have been titrated since in the course
of the litigation, leading to the current parameters of the
parties' respective arguments on summary judgment with
WWP now arguing more specifically:

*18  In the Big Desert Sheep
allotment EA, BLM arbitrarily
confined the geographic scope of
its cumulative impacts assessment,
and thereby deprived the public of
a complete picture of the collective
impacts of livestock grazing on the
local sage-grouse population. BLM
declined to consider a reasonable
alternative location for its proposed
forage reserve, though the record
reflects other locations would [be]
less harmful to sage-grouse. Further,
the EA failed to analyze if or
how grazing affects the frequency
of fires on the allotment – despite
BLM's finding that repeated fires
have negatively impacted the native
vegetation and wildlife on the
allotment. Finally, the EA contains
no analysis of potential indirect
impacts to relict vegetation sites
found on kipukas, which are
important scientific and ecological
values of both the Craters of the
Moon National Monument and
Preserve and the Great Rift WSA.

Opening SJ Brief, pp. 11-12 (Docket No. 22, Att. 1).

1. NEPA Requirements Generally

a. NEPA's “Hard Look” Requirement

NEPA “is our basic national charter for protection of
the environment.” 40 C.F.R. § 1500.1(a). NEPA is a
procedural statute that “ ‘does not mandate particular
results but simply provides the necessary process to
ensure that federal agencies take a hard look at the
environmental consequences of their actions.’ ” San
Diego Navy Broadway Complex Coalition v. United

States Dept. of Def., 817 F.3d 653, 659 (9 th  Cir. 2016)
(quoting Muckleshoot Indian Tribe v. United States Forest

Serv., 177 F.3d 800, 814 (9 th  Cir. 1999)). NEPA exists
“to protect the environment by requiring that federal
agencies carefully weigh environmental considerations
and consider potential alternatives to the proposed
action before the government launches any major federal
action.” Lands Council v. Powell, 395 F.3d 1019, 1026

(9 th  Cir. 2004). “NEPA requires federal agencies to
examine and disclose the environmental impacts of their
proposed actions.” Pac. Coast Fed'n of Fishermen's Ass'n

v. Blank, 693 F.3d 1084, 1088 (9 th  Cir. 2012); see also
42 U.S.C. § 4332. The purpose of NEPA is: “(1) to
ensure that agencies carefully consider information about
significant environmental impacts and (2) to guarantee
relevant information is available to the public.” Northern
Plains Res. Council, Inc. v. Surface Transp. Bd., 668 F.3d

1067, 1072 (9 th  Cir. 2011). “In order to accomplish
this, NEPA imposes procedural requirements designed
to force agencies to take a ‘hard look’ at environmental
consequences.” Lands Council, 395 F.3d at 1027 (quoting
Earth Island Inst. v. United States Forest Serv., 351 F.3d

1291, 1300 (9 th  Cir. 2003)).

When reviewing an agency's decision, the Court's role
is to determine whether the agency took the requisite
“hard look” that NEPA demands and provided a
“reasonably thorough discussion” of the probable,
significant environmental consequences of the proposed
action. Nat. Parks & Conservation Ass'n v. Bureau of

Land Mgmt., 606 F.3d 1058, 1072 (9 th  Cir. 2010). Courts
review an EA “ ‘to determine whether it has adequately
considered and elaborated the possible consequences of
the proposed agency action when concluding that it will
have no significant impact on the environment.’ ” San
Diego Navy Brdwy. Complex Coal., 817 F.3d at 659
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(quoting San Luis Obispo Mothers for Peace v. Nuclear

Regulatory Com'n, 635 F.3d 1109, 1119 (9 th  Cir. 2011)).
In doing so, the Court considers “ ‘whether the EA
fosters both informed decision-making and informed
public participation.’ ” San Diego Navy Brdwy. Complex
Coal., 817 F.3d at 659 (quoting Ctr. for Bio. Diversity v.

NHTSA, 538 F.3d 1172, 1194 (9 th  Cir. 2008)).

b. NEPA's EIS Requirement

“NEPA requires that an [EIS] be prepared for all ‘major
Federal actions significantly affecting the quality of the
human environment.’ ” Nat. Parks & Conservation Ass'n,
241 F.3d at 730 (quoting 42 U.S.C.A. § 4332(C)); see also
Ocean Advocates v. United States Army Corps of Eng'r, 402

F.3d 846, 864-65 (9 th  Cir. 2005). That is to say, an “EIS
must be prepared if ‘substantial questions are raised as to
whether a project ... may cause significant degradation of
some human environmental factor.’ ” Blue Mts., 161 F.3d
at 1212 (quoting Idaho Sporting Congress v. Thomas, 137

F.3d, 1146 1149 (9 th  Cir. 1998)).

*19  The regulations define “significantly” in NEPA as
calling for an analysis of both “context” and “intensity.”
40 C.F.R. § 1508.27; see also Native Ecosystems Council

v. United States Forest Serv., 428 F.3d 1233, 1239 (9 th

Cir. 2005) (“In benchmarking whether the [ ] Project may
have a significant effect on the environment, we turn
to the NEPA regulations that define ‘significantly.’ ”)
(citing 40 C.F.R. § 1508.27). “Context” is “society as a
whole (human, national), the affected region, the affected
interests, and the locality.” 40 C.F.R. § 1508.27(a).
“Intensity” “refers to the severity of impact” and is
evaluated or measured by certain listed factors. 40 C.F.R.
§ 1508.27(b)(1-9) (discussing various factors that should
be considered in evaluating intensity).

Generally, an agency must prepare an EIS if the
environmental effects of a proposed agency action
are highly uncertain. See Blue Mts., 161 F.3d at
1213 (“significant environmental impact” mandating
preparation of EIS where “effects are ‘highly uncertain
or involve unique or unknown risks’ ”); 40 C.F.R. §
1508.27(b)(5). Preparation of an EIS is mandated where
uncertainty may be resolved by further collection of
data, or where the collection of such data may prevent
“speculation on potential ... effects. The purposes of an

EIS is to obviate the need for speculation by insuring
that available data are gathered and analyzed prior to the
implementation of the proposed action.” Sierra Club v.

U.S. Forest Serv., 843 F.2d 1190, 1195 (9 th  Cir. 1988); see
also Blue Mts., 161 F.3d at 1213-14 (lack of supporting
data and cursory treatment of environmental effects in EA
does not support refusal to produce EIS).

In reviewing an agency's decision not to prepare an EIS,
the question is “whether the agency took a ‘hard look’
at the potential environmental impact of the Project.”
Blue Mts., 161 F.3d at 1212. Courts use the arbitrary and
capricious standard when reviewing an agency's decision
to not complete an EIS. See id. at 1211. Under that
standard, the Court must determine whether the agency
has taken the requisite “hard look” at the environmental
consequences of the proposed actions, based its decision
on a consideration of the relevant factors, and provided
a convincing statement of reasons explaining why the
Project's impacts are insignificant. See Metcalf v. Daley,

214 F.3d 1135, 1141 (9 th  Cir. 2000); Blue Mts., 161 F.3d at
1211. “A full [EIS] is not required if the agency concludes
after a good hard look that the proposed action will
not have a significant environmental impact.” Tillamook
Cnty. v. United States Army Corps of Eng'rs, 288 F.3d

1140, 1144 (9 th  Cir. 2002).

Where, as here, the agency concludes there is no significant
effect associated with the proposed Project, it may issue
a FONSI in lieu of preparing an EIS. See Envtl. Prot.
Info. Ctr. v. United States Forest Serv., 451 F.3d 1005,

1009 (9 th  Cir. 2006); see also Wetlands Action Network v.
United States Army Corps of Eng'rs, 222 F.3d 1105, 1121

(9 th  Cir. 2000); 40 C.F.R. § 1508.13; 40 C.F.R. § 1508.9(a)
(1). However, an agency “cannot avoid preparing an EIS
by making conclusory assertions that an activity will have
only an insignificant impact on the environment.” Ocean
Advocates, 402 F.3d at 864. The agency “must supply a
convincing statement of reasons to explain why a Project's
impacts are insignificant.” Blue Mts., 161 F.3d at 1212
(internal quotations omitted).

If the reasons for a finding of no significant impacts are
arbitrary and capricious and the complete administrative
record demonstrates that the Project may have a
significant impact on the environment, ordering the
preparation of an EIS is appropriate. See Ctr. for
Bio. Diversity, 538 F.3d at 1179. Sensibly, in such a
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setting, an agency may first prepare an EA to decide
whether the environmental impact is significant enough
to warrant preparation of an EIS. An EA is a “concise
public document ... [that] [b]riefly provide[s] sufficient
evidence and analysis for determining whether to prepare
an environmental impact statement or a finding of no
significant impact.” 40 C.F.R. § 1508.9. As mentioned
earlier, an EA is arbitrary and capricious if it fails to
consider an important aspect of the problem, or “offer[s]
an explanation that runs counter to the evidence before the
agency, or is so implausible that it could not be ascribed
to a difference in view or the product of agency expertise.”
Sierra Club v. United States Envtl. Prot. Agency, 346 F.3d

955, 961 (9 th  Cir. 2003).

2. Interior's/BLM's Cumulative Impact Assessment
Area (“CIAA”) Analysis Was Not Arbitrary and
Capricious

*20  NEPA requires that an agency proposing major
federal action analyze the cumulative effects of past,
present, and reasonably foreseeable actions. See 40 C.F.R.
§ 1508.7. This analysis requires “a reasonably thorough
discussion of the significant aspects of the probable
environmental consequences.” Swanson v. U.S. Forest

Serv., 87 F.3d 339, 343 (9 th  Cir. 1996) (citations omitted).
NEPA does not impose any particular geographic
area or timeframe on the cumulative effects analysis;
instead, identifying the spatial and temporal scope of
the cumulative effects analysis is a task assigned to the
special competency of the agency and is given considerable
deference by the courts. See Kleppe, 427 U.S. at 413-14;
see also Sierra Club v. Bosworth, 510 F.3d 1016, 1030

(9 th  Cir. 2007) (“[W]e recognize that the determination
of the extent and effect of [cumulative effect] factors, and
particularly identification of the geographic area within
which they may occur, is a task assigned to the special
competency of the appropriate agencies ....”) (internal
quotation marks and citation omitted); see also Neighbors

of Cuddy Mountain, 303 F.3d 1059, 1071 (9 th  Cir. 2002)
(“[U]nder NEPA we defer to an agency's determination
of the scope of its cumulative effects review.”). Still,
an agency must provide “some quantified or detailed
information; ... [g]eneral statements about possible effects
and some risk do not constitute a hard look absent a
justification regarding why more definitive information
could not be provided.” Ocean Advocates, 402 F.3d at 868.
This cumulative analysis “must be more than perfunctory;

it must provide a useful analysis of the cumulative impacts
of past, present, and future projects.” Id.

Here, WWP argues that Interior “violated NEPA by
failing to analyze the cumulative impacts of the action
on sage-grouse in adjacent and nearby allotments,”
in particular, allotments situated to the west of the
Allotment. See Opening SJ Brief, p. 13 (Docket No. 22,
Att. 1); see also id. at p. 16 (“Thus, by not including the
important sage-grouse areas directly west of Big Desert
Sheep allotment in the EA's CIAA, BLM, ‘like a horse
with blinders,’ failed to consider the impacts to sage-
grouse from its proposed action in combination with
grazing on those other allotments.”) (quoting Western
Watersheds Project v. Bennett, 392 F. Supp. 2d 1217,
1221-23 (D. Idaho 2005)). Though it is certainly possible
to argue that BLM could have included those other
areas in its EA's cumulative impacts analysis, WWP has
not demonstrated that the CIAA itself was arbitrary or
capricious by the decision of the BLM not to include those
areas.

In pondering these particular points of dispute, the Court
has considered (among many things) the context of the
Allotment footprint and the adjacent areas. The CIAA
represents a much larger area than just the Allotment
– more than twice the size of the Allotment in fact,
at 623,381 versus 236,990 total acres. AR 440. And,
while most of the CIAA is north of the Allotment (with
the highest lek concentrations), the BLM's cumulative
impacts analysis considered an even larger area in the
context of sage-grouse – specifically, a five-mile buffer
zone surrounding the entire Allotment, including to the
west of the Allotment. AR 417 (“There are thirty known
sage-grouse leks within the allotment and another sixty-
five leks within five miles of the allotment..... Analysis
of occupied lek data gathered by Idaho Fish and Game
and BLM within 5 miles of the allotment show sage-
grouse populations fluctuate annually and are currently
at their ten year average.”); AR 419 (“There would be
no impacts to Threatened and Endangered Species under
any of the alternatives as there have been no known
occurrences within 5 miles of the allotment in the last
10 years.”); AR 1992 (EA's Exhibit 34, identifying CIAA
boundary and all known sage-grouse leks therein (none to
the immediate west of the Allotment)). Further, the BLM's
cumulative impacts considered the overall Snake-Salmon-
Beaverhead sage-grouse population, which includes an
area much larger than the Allotment, including lands to its
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west. AR 417 (“Sage-grouse within the Big Desert Sheep
Allotment are part of the Snake-Salmon-Beaverhead ID
population..... The current three-year average males per
lek are 17.88, which is over 150% of the baseline period.
The current three-year average for males on active leks
is 31.25, which is also over 150% of the average males
for active leks.”) (citation omitted); AR 445-46 (“Sage-
grouse within the CIAA are part of a larger population
known as the Snake-Salmon-Beaverhead population.
A population viability analysis for the Snake-Salmon-
Beaverhead population was completed by Garton et
al. (2011)..... This analysis included sage-grouse meta-
populations within the CIAA. Garton et al. (2011) found
that the Snake-Salmon-Beaverhead population had a
0%-27% chance of falling below population viability levels
(≥ male sage-grouse) in the next 100 years.”).

*21  But more importantly, the BLM reasonably
concluded that properly-managed grazing on the
Allotment does not significantly impact sage-grouse
or sage-grouse breeding and lekking activities, in part
because grazing is not currently having significant impacts
on the lands. AR 383 (noting that Standards 4 and
8 of Idaho Standards for Rangeland Health were not
being met, but nonetheless making significant progress
toward being met, before concluding that the frequency
and size of wildfires in the Allotment have greatest
impact on rate of shrub establishment, but that “grass
and forb components are productive and healthy within
the [Allotment].”); AR 419 (“Livestock management
practices that provide for the sustainability of perennial
grasses and forbs generally maintain or minimally impact
sage-grouse habitat..... There would be no impacts to
Threatened and Endangered Species under any of the
alternatives as there have been no known occurrences [of
livestock grazing having direct/indirect impacts on sage-
grouse during nesting] within 5 miles of the allotment in
the last 10 years.”) (citation omitted).

As a counterbalance to these realities in the cumulative
impacts analysis context, the OHA's Order and Summary
Decision found that the “WWP presents no adequate
allotment-specific probative evidence to establish that
[omitting a discussing of impacts to the Allotment's
west] would have materially changed BLM's cumulative
impacts analysis.” AR 2038-39. Beyond its arguments –
more conclusory than not – pertaining to the criticism
that the CIAA should have incorporated a more westerly
approach to its cumulative impacts analysis, WWP's

briefing in this record is similarly lacking on this point.
In short, the BLM went beyond generalized statements
about possible effects, taking the necessary “hard look” at
the grazing permits' cumulative impacts upon sage-grouse
populations on the Allotment itself, as well as neighboring
allotments.

With all this in mind, the alleged shortcomings relating
to the BLM's cumulative impacts analysis are not as
stark as WWP argues and, likewise, the cases WWP
cites in support of its position on the issue are
distinguishable. As such, WWP has not shown that the
BLM's cumulative impacts analysis was inappropriate.
Interior's/BLM's CIAA analysis was not arbitrary or
capricious. In this limited respect, WWP's Motion for
Summary Judgment is denied, and Interior's Cross-
Motion for Summary Judgment, and Intervenor's Motion
for Summary Judgment are granted.

3. The Decision of Interior/BLM Regarding the
Forage Reserve's Location Was Not Arbitrary or
Capricious

NEPA requires that agencies specify the purpose and
need for a proposed action and analyze the environmental
consequences of the proposed action as well as a
reasonable range of alternative actions. See 40 C.F.R. §§
1502.13, 1502.14; see also Envt'l Prot. Info. Ctr. (EPIC)

v. U.S. Forest Serv., 234 Fed. Appx. 440 (9 th  Cir. 2007)
(applying purpose and need and range of alternative
requirements to EA). Project alternatives derive from the
stated purpose and need; hence, the goal of a project
necessarily dictates the range of reasonable alternatives.
See Westlands Water Dist. v. U.S. Dep't of Interior,

376 F.3d 853, 865 (9 th  Cir. 2004); see also League of
Wilderness Defenders-Blue Mts. Biodiversity Project v.

U.S. Forest Serv., 689 F.3d 1060, 1069 (9 th  Cir. 2012)
(scope of alternative analysis depends on underlying
purpose and need specified by agency). This “alternatives
provision” applies whether an agency is preparing an
EIS or an EA and requires the agency to give full and
meaningful consideration to all reasonable alternatives.

See Native Ecosystems, 428 F.3d 1233, 1245 (9 th  Cir.
2005). However, “an agency's obligation to consider
alternatives under an EA is a lesser one than under an
EIS.” Id. at 1246. “[W]hereas with an EIS, an agency is
required to ‘[r]igorously explore and objectively evaluate
all reasonable alternatives,’ with an EA, an agency only
is required to include a brief discussion of reasonable
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alternatives.” N. Idaho Cmty. Action Network v. U.S. Dep't

of Transp., 545 F.3d 1147, 1153 (9 th  Cir. 2008) (quoting 40
C.F.R. § 1502.14(a), citing 40 C.F.R. § 1508.9(b)). NEPA
does not require federal agencies to assess, consider, and
respond to public comments on an EA to the same degree
as it does for an EIS. See In Def. of Animals, Dreamcatcher
Wild Horse & Burro Sanctuary v. U.S. Dep't of Interior,

751 F.3d 1054, 1073 (9 th  Cir. 2014).

*22  Here, WWP argues that “Interior's failure to study
reasonable alternatives was arbitrary and capricious and
violated NEPA” because the BLM failed to consider an
alternate location site for Alternative C's forage reserve
further to the east. Opening SJ Brief, p. 17 (Docket No.
22, Att. 1). More to-the-point, WWP contends:

WWP recommended that BLM
analyze a location for the forage
reserve in the east part of the
allotment, where its considerable
ground disturbance, infrastructure,
and additional grazing pressure
would be further from known sage-
grouse leks and their associated
nesting areas; within unclassified or
general sage-grouse habitat instead
of priority habitat; and adjacent
to roads and already-disturbed
agricultural lands. According to
BLM, sage-grouse no longer use the
eastern portion of the allotment.
However, BLM refused to consider
any alternate sites for its proposed
forage reserve.

Id. at pp. 17-18 (internal citations omitted). Again, while
relocating the forage reserve elsewhere in the Allotment
was an option, BLM's decision not to pursue WWP's
recommendation is neither arbitrary nor capricious in this
instance.

Initially, as observed by the Ninth Circuit, the Court
is “aware of no Ninth Circuit case where an EA was
found arbitrary and capricious when it considered both
a no-action and a preferred action alternative.” Earth

Island, 697 F.3d at 1022. On this point, the Ninth Circuit
commented:

For instance, in Native Ecosystems Council, we
explained that NEPA's implementing regulations
merely require an EA to include consideration of
appropriate alternatives, including a “no action”
alternative and the agency must designate a “preferred”
alternative. Beyond that, NEPA's statutory and
regulatory requirements do not dictate the minimum
number of alternatives that an agency must consider.
Therefore, in Native Ecosystems Council, we upheld the
Forest Service's consideration of a no action alternative
and its preferred alternative, even though no other
alternatives were considered in detail.

Similarly, in North Idaho Community Action Network,
we held that the agency had fulfilled its obligation
under NEPA's alternatives provision when it considered
and discussed only two alternatives in the EA. These
two alternatives were identical to those in this case:
the Project with the changes proposed in the EA, and
the Project without the proposed changes. Notably,
in North Idaho Community Action Network, we did
not even discuss the other alternatives the agency
had rejected and whether the agency had provided
sufficient reasons for rejecting the alternatives. We
merely explained that, because the Forest Service briefly
discussed two alternatives, and because the Project
proposed in the 2005 EA will not result in significant
environmental effects,” the analysis was sufficient.

Id. (internal quotations and citations omitted).

In contrast, the Court notes that the EA at issue
here considered four separate alternatives (including
Alternative C's forage reserve option) that align with
the “purpose and need” for grazing permit renewal
on the Allotment. See AR 983 (“The purpose of
the proposed action is to authorize livestock grazing
consistent with BLM policy and in a manner that
maintains or improves resource conditions and achieves
the objectives and desired conditions described in the Big
Desert [Management Framework Plan] and the Craters
of the Moon National Monument and Preserve [Resource
Management Plan]. The action is needed to address the
operators' applications for permit renewal in the Big
Desert Sheep Allotment.”); see also AR 986-87 (discussing
various plans' objective to “maintain, protect, and expand
sage-grouse source habitat”); AR 1020-21 (same).
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*23  As to forage reserves generally, the BLM's EA clearly
described the potential of such reserves to effectively
restore sage-grouse habitat:

The [Fire, Fuels, and Related Vegetation Management
Direction Plan Amendment (amending the Big
Desert MFP) ] has a list of “Selected Conservation
Measures to be Considered in Developing Vegetation
Treatments Potentially Affecting Greater Sage-
Grouse.” One measure is to “Reduce competition of
crested wheatgrass to facilitate the establishment and
persistence of the desired species.” Development of
a forage reserve is also supported in the state sage-
grouse conservation plan. The Idaho Sage Grouse
Conservation Plan (2006) states that areas should be
identified and when feasible, establish strategically
located forage reserves focusing on areas unsuitable
for sage-grouse habitat restoration, or lower priority
habitat restoration areas. These reserves (such as
seedings) would serve to provide livestock operators
with temporary alternative forage opportunities during
the resting of recently seeded restoration or fire
rehabilitation areas and could serve as additional fuel
breaks depending on location and configuration, due to
reduced fuel loads.

Currently, the availability of forage reserves in Idaho
is extremely limited. Without the development of
additional reserves, economic incentives, or other
processes, the restoration of Idaho's annual grasslands
and diversification of exotic perennial grass seedings
will proceed slowly, and both operators and sage-
grouse will continue to remain at risk of wildfires
and their associated after-effects. Pellant and Lysne
(2006) show that livestock grazing can facilitate an
increase in the diversification of crested wheatgrass
or similar seedings. Another benefit of livestock use
at the appropriate time and intensity in crested
wheatgrass seedings is to facilitation the return of
sagebrush. Sagebrush encroachment ins seedings is
less under light to moderate spring livestock use, but
increases under higher crested wheatgrass utilization
levels for the same period of time (Frischknecht
and Harris, 1968). A grazing system that promotes
heavy spring livestock use over a period of years
can promote an increase of sagebrush in crested
wheatgrass seedings. Angell (1997) found that this
same grazing management system would also promote
the survival of juvenile sagebrush plants due to

decreased soil water depletion by crested wheatgrass.
Thus, once juvenile sagebrush plants are established
in a seeding, continued heavy livestock use will
accelerate sagebrush growth and potentially increase
additional sagebrush recruitment. Without deliberate
intervention to improve plant species diversity and
structure, some large seeded grasslands are unlikely
to support habitat characteristics suitable for sage-
grouse within a reasonable management timeframe
(Big Desert Conservation Plan, 2010). A forage reserve
would allow for increased management flexibility in
attaining an increased sagebrush canopy cover. The
forage reserve would also be used to facilitate other
resources objectives such as riparian recovery or to
provide rest to improve herbaceous cover in certain
nesting or brood habitat areas (IDFG 2006).

*24  AR 420-21; see also AR 448 (“Both the Sage
Grouse Comprehensive Conservation Strategy (2006)
and the Big Desert Sage-Grouse Planning Areas
Conservation Plan (2010) suggest pursuing opportunities
for forage reserves to accommodate livestock operators
during implementation of rehabilitation and restoration
activities..... These measures would facilitate resource
objectives such as providing rest to improve herbaceous
cover in certain nesting and brood-rearing areas.”).

And, as to the actual forage reserve contemplated within
Alternative C, the EA determined that it was far enough
away from active sage-grouse leks and sage-grouse habitat
to ensure that it would not materially impact sage-grouse
populations. See, e.g., AR 421-22 (“The nearest occupied
lek is greater than 1.75 miles from the proposed forage
reserve fence..... Potential impacts to sage-grouse are
minimal due to the lack of suitable sage-grouse habitat
and distance to occupied leks. Fence posts would provide
perches for predators of sage-grouse nests and chicks but
the distance to suitable sage-grouse habitat diminishes
the potential for predators to be successful from fence
posts.”); AR 448 (“A primary objective of the fence
is to benefit greater sage-grouse habitat by increasing
sagebrush cover in a crested wheatgrass seeding.....
Currently, over 80% of the proposed forage reserve is
dominated by crested wheatgrass.....”); AR 448-49 (“The
portion of the proposed fence located within 2 miles of an
active lek would be made more visible by adding reflectors,
if subsequent observations determine that sage-grouse are
striking the new fence in other locations, the fence would
be modified to make it more visible by adding reflectors.”);
AR 449 (“The area of the proposed forage reserve is in
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priority sage grouse habitat that currently lacks sagebrush
plants. Without taking some kind of action the crested
wheatgrass seeding will continue to have an absence of
sagebrush cover. Sagebrush cover would increase in the
forage reserve considerably more in Alternative C than
the other alternatives.”); AR 1143 (collision risk model
near forage reserve indicating less than low risk of fence
collision on forage reserve).

From such details, the OHA's Order and Summary
Decision ruled that WWP had not demonstrated
that the forage reserve negatively impacts sage-grouse
populations. This Court is in agreement. The Court
acknowledges that a choice could have been made to
locate the forage reserve in a different, more easterly,
portion of the Allotment, and there are those, including
the WWP, who would have placed such a reserve in that
portion of the Allotment, rather than in the location
chosen by the BLM. But the BLM's different decision
on this subject was not arbitrary or capricious in light
of the full array of the record underlying that decision.
In other words, the BLM satisfied its obligation under
NEPA to consider alternatives to its action. In this limited
respect, WWP's Motion for Summary Judgment is denied,
and Interior's Cross-Motion for Summary Judgment, and
Intervenor's Motion for Summary Judgment are granted.

4. The EA Adequately Considered Fire Frequency on
the Allotment

Arguing that “the EA did not analyze whether the
proposed grazing would perpetuate the altered fire cycle
or worsen it,” WWP claims that Interior failed to consider
a significant aspect of the environmental impact of its
grazing decisions in violation of NEPA. Opening SJ
Brief, p. 21 (Docket No. 22, Att. 1). In essence, WWP
posits that heavy livestock grazing encourages the spread
of cheatgrass; cheatgrass fuels larger, more frequent
wildfires; wildfires curb sagebrush (sage-grouse habitat)
growth; and the EA did not adequately consider this
paradigm. See id. at pp. 21-22 (citing Pl.'s SOF Nos. 19,
22-24 (Docket No. 23)).

*25  No one appears to question that livestock grazing
practices can impact fire frequency and intensity. But,
there is no evidence that the historical grazing activity
on the Allotment has done so. The OHA's Opinion
and Summary Decision references that, “wildfires have
caused historic problems on the allotment, but ... grazing
is not largely responsible for such problems, because

grazing, in fact, has been historically relatively light on
the allotment.” AR 2036 (citing AR 429 (EA stating:
“Historically, the allotment has exhibited light (21-40%)
overall utilization.”)). Said another way, WWP points
to no evidence that livestock grazing on the Allotment
has actually contributed to the understood incidences
of wildfires on the Allotment. In this setting, simply
describing a possible relationship does not make it so, nor
does it make it inescapably necessary that the possibility of
such a nexus must move the needle of the BLM's decision
process.

Yet, to be clear, it is true that wildfire is the cause
of some resource problems on the Allotment. See, e.g.,
AR 416 (“due to recent wildfires, there is limited key
sage-grouse habitat identified within the Big Desert
Sheep Allotment.”); AR 425 (“Since 1970, only nine
percent of the public land within the allotment has not
been affected by wildfire, and large portions of the
allotment have been burned repeatedly in the same time
period.”). Additionally, the EA contains a recognition
that livestock grazing can be a vector for the spread of
invasive species (like cheatgrass), and that such species
contribute to increased fires. See AR 408 (“Livestock
are one vector in the transport of invasive species, and
the potential for establishment of invasive, non-native
species would be slightly higher [for Alternative C] than
Alternative A and B.”). However, the record shows that
since 1999, the BLM's actual management of grazing
on the Allotment is consistent with maintaining quality
conditions. See, e.g., 6/30/14 Decl. of Jeremy Casterson,
¶ 17 (AR 1881) (“BLM previously assessed conditions
on the Big Desert Sheep Allotment in 1999. At that
time, BLM found that the allotment was meeting all
of the Idaho Standards for Rangeland Health. Since
that time, the only major change to the allotment has
been that several large fires have burned most of the
allotment.”); AR 383 (noting that Allotment is not
meeting two standards currently, but that, even with
grazing, Allotment is making significant progress toward
meeting those same two standards); AR 429 (“The
Evaluation for the Big Desert Sheep Allotment found
that the native plant communities were making significant
progress towards meeting the standard for Rangeland
Health.”). Further, notwithstanding the relatively light
average grazing on the Allotment, the EA also describes
the BLM's invasive species control program, addressing
any possible link between grazing, cheatgrass, and
wildfires. See AR 408 (“The USFO would continue to
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monitor and treat invasive, non-native species within the
Big Desert Sheep Allotment following an integrated weed
management approach (USDI-BLM-2009b). Continuing
to treat known infestations in the allotment would ensure
that Standards 4 and 8 would continue to make significant

progress toward meeting standards.”). 14

There is evidence to support the BLM's conclusion that
light grazing on the Allotment is not the root cause
of its wildfires. There is no reason, on this record, to
replace some opposing viewpoint for the OHA's finding
that grazing “is not largely responsible” for the historic
wildfire problems. In this limited respect, WWP's Motion
for Summary Judgment is denied, and Interior's Cross-
Motion for Summary Judgment, and Intervenor's Motion
for Summary Judgment are granted.

5. Interior/BLM Appropriately Analyzed the Effects
of its Decisions on Monument Objects and Important
Wilderness Values

*26  There are no kipukas within the boundaries of
the Allotment. See 6/30/14 Decl. of Jeremy Casterson, ¶
18 (AR 1881); see also AR 1142 (map showing kipuka
locations). As a result, Interior admits that the EA did not
address the grazing decisions' risks to kipukas. See Opp./
Cross-MSJ, p. 23 (Docket No. 30, Att. 1). Regardless,
WWP argues that “BLM violated NEPA because it failed
to consider potential negative impacts from its actions on
the relict ecosystems of the kipukas in the surrounding
Great Rift landscape.” Opening SJ Brief, p. 22 (Docket
No. 22, Att. 1). The undersigned disagrees.

Kipukas largely exist to the Allotment's west – some of
them are even situated on, or very near, the Allotment's
boundary. See AR 1142. However, despite WWP's
generic claims that “[t]hese kipukas can be affected
by management on the Allotment,” it points to no
real evidence of this ever happening. See Opening SJ
Brief, p. 25 (Docket No. 22, Att. 1). Significantly, the
BLM's Upper Snake Field Office (1) does not authorize
livestock to enter kipukas near the Allotment, and (2)
has no evidence that livestock permitted to graze on
the Allotment have ever entered into a nearby kipuka
(intentionally or unintentionally). See 6/30/14 Decl. of
Jeremy Casterson, ¶¶ 18-19 (AR 1881). The record does
not indicate otherwise.

Moreover, WWP's concern that “seed dispersal by
wind” can “spread and alter remaining healthy plant
communities” (including, presumably, kipukas), while
understandable, is simply an inchoate concern on this
record. See Opening SJ Brief, p. 25 (Docket No. 22, Att.
1). WWP presents no evidence of this ever happening to
any kipuka near the Allotment's boundary. Perhaps this
is so because prevailing winds in the area most commonly
blow west to east – away from the kipukas. See 6/30/14
Decl. of Jeremy Casterson, ¶ 19 (AR 1881).

In short, the Court is not persuaded upon the legal
standards that it must draw upon here, that the BLM's
managed grazing on the Allotment has ever negatively
impacted a neighboring kipuka. Absent evidence of the
potential for a significant environmental impact, “WWP
has provided inadequate allotment-specific evidence to
carry its burden of proof” on this claim. In this limited
respect, WWP's Motion for Summary Judgment is denied,
and Interior's Cross-Motion for Summary Judgment, and
Intervenor's Motion for Summary Judgment are granted.

V. ORDER

Based on the foregoing, IT IS HEREBY ORDERED that:

1. WWP's Motion for Summary Judgment (Docket No.
22) is DENIED.

2. Interior's Cross-Motion for Summary Judgment
(Docket No. 30) is GRANTED, in part, and DENIED,
in part, as follows:

a. WWP appropriately participated in the
administrative process; in this respect, Interior's Cross-
Motion for Summary Judgment is DENIED.

b. Interior/BLM did not violate NEPA; in this respect,
Interior's Cross-Motion for Summary Judgment is
GRANTED.

3. Interior's Motion to Strike New Evidence (Docket No.
33) is DENIED, as moot.

4. Intervenor's Motion for Summary Judgment (Docket
No. 34) is GRANTED, in part, and DENIED, in part, as
follows:
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a. WWP sufficiently exhausted its administrative
remedies; in this respect, Intervenor's Motion for
Summary Judgment is DENIED.

b. Interior/BLM did not violate NEPA; in this
respect, Intervenor's Motion for Summary Judgment is
GRANTED.

DATED: September 30, 2016.

All Citations

Not Reported in Fed. Supp., 2016 WL 5745094

Footnotes
1 On September 10, 2015, the Court granted Idaho Wool Growers Association's, Minidoka Grazing Association's, and

Etcheverry Sheep Company's (the “Intervenors”) Motion to Intervene. See 9/10/15 MDO (Docket No. 26).

2 Also before the Court is Interior's Motion to Strike New Evidence (Docket No. 33).

3 Interior separately argues that WWP's claims should be dismissed because it failed to raise them during the administrative
process. See Opp./Cross-MSJ, pp. 13-16 (Docket No. 30, Att. 1). Additionally, Intervenors submit that WWP failed to
exhaust its administrative remedies before filing this action. See Mem. in Supp. of MSJ, pp. 3-8 (Docket No. 34, Att. 1).

4 Approximately 54,000 acres of the Allotment lies within the Craters of the Moon National Monument and Preserve. See
Defs.' SOF No. 1 (Docket No. 31) (citing AR 382); see also Pl.'s SOF No. 4 (Docket No. 23).

5 Because the Allotment contains no riparian areas, streams, or springs, the Allotment Assessment noted that Rangeland
Health Standard 2 (Riparian Areas and Wetlands), Standard 3 (Stream Channel/Floodplain), and Standard 7 (Native
Plant Communities) did not apply. See Defs.' SOF No. 7 (Docket No. 31) (citing AR 1067, 1072).

6 The Second Declaration of Katie Fite states in relevant part that she “provided comments to BLM and included proposed
alternative actions for the Big Desert allotment assessment,” referencing a “May 29, 2012 Letter to BLM Idaho Falls FO
Manager.” 6/5/14 Second Decl. of Katie Fite, p. 4 (AR 1809). Ms. Fite goes on to state:

BLM's claims that WWP did not participate at that point are not correct, and appear to be a smokescreen aimed at
trying to cover up the gross deficiencies of the FRH process and EA in sacrificing sage-grouse habitats and populations
to the livestock industry. I am very concerned to see that BLM claims that WWP had not commented.

....
In these comments on the deficiencies of the Big Desert assessment, I raised the very issues that BLM now claims
were never raised – just as WWP has previously raised these same issues in the context of all the other BLM processes
affecting the Big Desert landscape and its declining sage-grouse and other sensitive species populations. It is also
my experience that it is not necessary in OHA proceedings to have commented, or protested, a BLM action prior to
Appealing.

Id. at p. 5 (AR 1810).

7 These citations relate to the same ones WWP cited in response to Interior's SOF No. 8, discussed supra. In this respect,
it should be pointed out that WWP claims to have submitted a May 29, 2012 letter to the BLM, containing “comments on
the BLM's allotment assessment and conformance document for the sprawling Big Desert Sheep.” See AR 22890-902.
In general, these comments reflected a sharp critique of the BLM's Allotment Assessment. See, e.g., AR 22890 (“BLM
has also not provided a full and detailed honest analysis of the cause of any shortcomings/failures to meet standards.
Tremendous impacts of domestic sheep to wildlife habitat and populations, native vegetation (including rare plants) and
their habitat and population, recreation, wilderness values, and aesthetic values, cultural values, and other important
values of the public lands are ignored, downplayed, and minimized.”). However, the BLM says it never received this letter.
See 6/30/14 Decl. of Jeremy Casterson, ¶¶ 5-9 (AR 1879-80) (“Having reviewed paper and electronic correspondence
files, I can confidently state that BLM's Upper Snake Field Office never received WWP's May 29, 2012 letter regarding
the Big Desert Sheep Allotment. This is consistent with the Big Desert Sheep permit renewal EA where BLM did not
identify WWP as a participant in the permit renewal process.”). WWP admits that it does not have proof that the BLM
ever received its May 29, 2012 letter. See Pl.'s Resp./Reply, p. 4 (Docket No. 37).

8 Interior claims that this was the first time WWP made such a complaint. See Defs.' SOF No. 21 (Docket No. 31); see
also Intervenor's SOF No. 7 (Docket No. 35, Att. 1). However, it should be pointed out that WWP's May 29, 2012 letter
(discussed supra) talked about the need for an EIS “that examines all direct, indirect and cumulative adverse impacts of
livestock grazing in the Big Desert sheep allotment,” including the “benefits of passive restoration (allowing ecosystem
components to heal through removal of disturbance and degrading activities) ....” AR 22896; see also Pl.'s Obj. to Defs.'
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SOF No. 20 (Docket No. 40) (citing AR 22890-902, 1783-84, 1806-11); Pl.'s Obj. to Intervenor's SOF No. 7 (Docket No.
41) (citing same).

9 Interior claims that much of the balance of WWP's protest had nothing to do with the Allotment. See Defs.' SOF No. 22
(Docket No. 31). In particular, Interior argues:

For instance, WWP protested BLM's failure to consider the impacts of a number of facilities and/or actions. However,
many of the facilities and/or action such as powerlines, aquifer depletion, losses of springs and seeps, chainings,
siting of energy projects, mines or mining, etc. do not occur in the Allotment. Similarly, WWP included several pages
complaining of BLM's failure to protect streams, springs, and wet meadow areas. This makes no sense because there
are no such riparian or stream areas within the Allotment. Nevertheless, WWP is critical of “BLM's own data and
photographs” regarding riparian areas, BLM's proposal to “develop and irreversibly alter even more fragile springs,”
and urges BLM to examine “intermittent and ephemeral drainages.” There are no springs on the Allotment, BLM is not
proposing to develop the non-existent springs, and BLM has no “data” or “photographs” regarding riparian areas.

Defs.' SOF No. 22 (Docket No. 31) (internal citations omitted); see also Intervenor's SOF No. 7 (Docket No. 35, Att.
1) (citing AR 222, 224, 43-53). WWP does not respond/dispute Interior's/Intervenor's arguments in these respects. See
generally Pl.'s Obj. to Defs.' SOF (Docket No. 40); Pl.'s Obj. to Intervenor's SOF (Docket No. 41).

10 The ALJ issuing the OHA's Order and Summary Decision misspoke (here and elsewhere) in this respect: WWP
recommended that the forage reserve be located further east, not west. See infra.

11 This standard applies not only to agency decisions themselves, but also to appeals board decisions, like the OHA here.

See Baker v. United States, 613 F.2d 224, 226 (9 th  Cir. 1980) (“[R]eview is limited to an examination of whether the
decision of the [IBLA] was arbitrary, capricious, an abuse of discretion, unsupported by substantial evidence, or not in
accordance with the law.”) (emphasis added).

12 The fact that WWP's protest may have represented a scattershot of arguments, even if arguably only of a generic objection
to BLM's proposed decisions, may speak to the merits of those arguments/objections; it does not undo WWP's efforts
to participate in the administrative process itself.

13 To be clear, this Memorandum Decision and Order takes no position on whether WWP strategically “kept its powder
dry” as to its objections/concerns/comments surrounding the BLM's decision-making process involving the Allotment.
However, to the extent this is the case, it would not only seem to (1) run counter to various environmental statutes' public
comment requirement and related objectives, but also (2) potentially compromise the validity of any legitimate criticism
once it is actually made. Alas, if WWP's goal in such respects is to simply delay and postpone for the sake of delaying
and postponing itself, that is unfortunate. Regardless, without more, it does not ipso facto preclude WWP from pursuing
this action in this instance.

14 Similarly, and specifically as to Alternative C, the EA recognized that
The potential increase of cheatgrass as well as other invasive/noxious weeds would be minimal because the proposed
location of the fences would not be cleared or bladed before construction. However, all project areas would be monitored
closely for new occurrences of noxious weeds. All new and existing infestations would continue to be aggressively
treated..... Successful noxious weed treatments, along with changes in authorized use described in Alternative C, would
help the allotment continue to make significant progress toward meeting Standards 4 and 8.

AR 408.

End of Document © 2019 Thomson Reuters. No claim to original U.S. Government Works.
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SAVE OUR CUMBERLAND

MOUNTAINS, INC.,

Petitioner

v.

OFFICE OF SURFACE MINING

RECLAMATION and ENFORCEMENT,

and SKYLINE COAL COMPANY,

Respondents

:

:

:

:

:

:

:

:

:

:

:

:

:

NX-97-3-PR

Application for Permit Review

Permit No. 2959

DECISION

Appearances: Walton D. Morris, Jr., Esq., Charlottesville, Virginia, for Petitioner Save

Our Cumberland Mountains, Inc.,

Charles A. Wagner III, Esq., Knoxville, Tennessee, for Respondent

Skyline Coal Company,

Charles P. Gault, Esq., Knoxville, Tennessee, for Respondent Office of

Surface Mining Reclamation and Enforcement.

Before: Administrative Law Judge Sweitzer

Skyline Coal Company (Skyline) submitted to the Office of Surface Mining Reclamation

and Enforcement (OSM) an application for a permit to mine an area known as Big Brush Creek

Number 2 mine site (BB2).  OSM approved the application, as modified, and issued Permit No.

2959 to Skyline to mine BB2.  Pursuant to § 514(c) of the Surface Mining Control and

Reclamation Act of 1977 (SMCRA), 30 U.S.C. § 1264(c), 30 C.F.R. § 775.11, and 43 C.F.R.

§ 4.1361, Petitioner Save Our Cumberland Mountains, Inc. (SOCM) filed a Request for Review

of OSM’s approval of the application and issuance of the BB2 permit, alleging various

deficiencies in the hydrologic monitoring plans.  The cited statute and regulations require a
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hearing to be held within 30 days after submittal of the Request for Review and issuance of a

decision within 30 days after the close of the hearing record.  However, the parties waived both

of these requirements and agreed that a decision should be issued within 60 days of the close of

the hearing record.

Administrative Law Judge David Torbett presided over a hearing in the matter held

September 3, 4, 5, 8, 9, 29, and 30 and October 1 and 2, 1997, in Knoxville, Tennessee. 

Recognizing that he was on the verge of retirement and would not be available to render a

decision in the matter, Judge Torbett placed on the record at the end of the hearing his finding

that all of the witnesses appeared credible based upon his observations of their demeanor 

(Tr. 1754).

Upon Judge Torbett’s retirement, the matter was transferred to the undersigned for further

handling and issuance of a decision.  Posthearing briefs were then filed by the parties.  The

hearing record closed on June 3, 1998, upon receipt of the final posthearing brief from SOCM. 

The matter is now ripe for decision.

Having reviewed and considered the entire hearing record and the parties’ briefs, I must

conclude, for the reasons set forth below, that OSM’s approval of the permit application should

be upheld, except with regard to the application deficiencies identified herein, that the BB2

operations may proceed, subject to the condition that Skyline comply with the regulatory

requirements of monitoring both surface water and groundwater at least every three months, and

that a permit revision application to correct the deficiencies should be submitted by Skyline for

comment from SOCM and for evaluation and approval, modification, or denial by OSM.

Contentions regarding errors of fact and law, except to the extent they are expressly or

impliedly addressed in this decision, are rejected on the ground they are, in whole or in part,

contrary to the facts and law or are immaterial.

Statement of Facts

On July 31, 1995, Skyline submitted its BB2 permit application to OSM (Skyline Ex. 20,

Vol. IV, p. II-2).  Prior to approval of the application, SOCM submitted comments to OSM

regarding the application during the public comment period (Tr. 120, 913-15).  SOCM did not

mention the hydrologic monitoring plans in its comments (id.).

OSM sent to Skyline at least six deficiency letters which commented on the mining

operation and reclamation and monitoring plans proposed in the application and which required

Skyline to respond and make changes to the application (Skyline Ex. 20, Vol. IV, p. II-2; Tr. 112-

14, 997).  The letters and written responses are voluminous and were incorporated into the

application (Tr. 113-14, 407-08).  When OSM finally approved the application on April 3, 1997,

more than 20 months after its submittal, the application was several thousand pages in length

2
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(Tr. 67; Skyline Ex. 20).

James Mottet, Skyline’s President and Mine Manager, Timothy Slone, a professional

engineer who spearheaded the development of the BB2 permit application as an independent

contractor for Skyline, and Wayne Rosso, an environmental consultant with substantial

experience relating to coal mining and water quality issues, each testified that they had never

seen more information developed in support of a permit application (Tr. 976, 997, 1390-91,

1492-93).  For example, extensive exploratory drilling by Skyline provided unusually detailed

information regarding the elevation and contours of the coal pit floor, according to several

witnesses, including Robert Liddle, the OSM hydrologist responsible for evaluating the

hydrologic aspects of the BB2 permit application (Tr. 74-76, 1015-18, 1271-72, 1413-14; OSM

Ex. 7).

In its BB2 permit application, Skyline proposed to conduct area surface mining

operations using a large dragline to mine the permit area from south to north (Tr. 52, 89-90).  By

cast blasting and dragline stripping, an initial swath of overburden is removed and then the

underlying coal is extracted, creating an east-west trending pit several hundred feet in length 

(Tr. 52, 89-90, 991-92).  The dragline is then repositioned immediately north of the newly

created pit and the process is repeated until the entire area is mined (id.).  The mining operations

progress rather slowly as each pit takes approximately one month to mine (id.).  

The BB2 mining operation is a continuation northward of mining operations in the area

immediately south of BB2 known as the Big Brush Creek No. 1 mine site (BB1) (Tr. 794-95,

1003, 1012, 1352).  There is no physical separation between BB1 and BB2 (Tr. 53).  These areas

are permitted jointly by the State of Tennessee under the National Pollutant Discharge

Elimination System (NPDES) (Tr. 1007, 1009-10; Ex. 22).  The NPDES permit is incorporated

by reference and included in the BB2 permit application (Tr. 1003, 1005-06, 1010).

Adjacent to BB1 on the west and east, respectively, are two other Skyline mine sites

known as the Glady Fork Mine and the Pine Ridge East Mine (Tr. 51, 1228-29; OSM Exs. 4, 5,

6).  These three mine sites (hereinafter collectively referred to as the “adjacent mine sites”) are in

various stages of reclamation (Tr. 45-47, 50-53).

Each of the adjacent mine sites and the BB2 site involve mining of the Sewanee coal

seam in the Big Brush Creek watershed of southern Tennessee using similar methods (Tr. 45-47,

233-34, 281, 794, 991-92, 1038-42, 1044-45, 1483; OSM Ex. 3).  OSM has a great deal of

experience in permitting and monitoring mining operations in the Sewanee coal seam, as there

are hundreds in the vicinity of BB2 (Tr. 45, 82-83).

The headwaters of Big Brush Creek begin approximately one mile north of BB2 (Tr. 48). 

The northernmost portion of the watershed, including BB2 and the adjacent mine sites, are

located in the gently rolling terrain of the Cumberland Plateau, high within the Cumberland

3
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Mountains at an approximate elevation of 2,000 feet (Tr. 47-48).  Big Brush Creek flows south

along the eastern border of BB2 and BB1 past its confluence with Glady Fork Creek south of

BB1 and down to the Sequatchie River 14 miles distant and 1,200 feet below (Tr. 47-48; OSM

Exs. 3, 5).

OSM determined in the Cumulative Hyrologic Impact Assessment (CHIA) section of the

BB2 permit that the first order of drainage above the confluence of Big Brush Creek and Glady

Fork Creek, including those creeks themselves, was not a material damage protected resource

because the streams dry up during the summer, do not continuously support aquatic life, are not

used by any other water users, and were mined prior to enactment of SMCRA (Tr. 48-49, 100-01,

109, 117, 335-339; Skyline Ex. 20, Vol. IV, CHIA, p. 53).  A material damage protected resource

is one which significantly insures the hydrologic balance and therefore should be protected from

material damage (see id., pp. 4, 11).

Another water resource determined by OSM not to be a material damage protected

resource is the formation and regional aquifer known as the Newton Sandstone, which lies 40-50

feet above the Sewanee coal seam throughout BB2 and therefore will be mined and disrupted by

the BB2 operation (Tr. 49, 72, 367; Skyline Ex. 20, Vol. IV, CHIA, pp. 52-53).  While this

aquifer is capable of supplying water for domestic needs, the water budget shows it does not

contribute significantly to the hydrologic balance (id., p. 53).  The only water users of the

Newton Sandstone are the owners of seven homesites with six wells located near the Hitchcox

Cemetery approximately 2,000 feet northeast of the proposed BB2 active mining area (Tr. 49-50,

1046-47).  Because the Newton Sandstone lacks reliability as a domestic water source, the State

is beginning to develop a rural water district to supply water to users of the Newton Sandstone

(Tr. 49-50).

The Sewanee Conglomerate aquifer lying below the pit floor is a material damage

protected resource but is not expected to be impacted by the mining operation because it is not

expected to receive significant amounts of recharge from the mine spoils, as it is hydrologically

isolated from the Newton Sandstone and the coal seam aquifers by a shale unit (Tr. 70, 72;

Skyline Ex. 20, Vol. IV, CHIA, pp. 35-36, 53, 62).  Other material damage protected resources

are the second and third order streams capable of sustaining aquatic life, including Big Brush

Creek below the confluence with Glady Fork Creek (id., pp. 52-53).

The BB2 surface water and groundwater monitoring plans at issue are based upon the

probable hydrologic consequences (PHC’s) of the mining operation identified in the Probable

Hydrologic Consequences (PHC) section of the permit application (Tr. 54-57, 291; Skyline

Ex. 20, Vol. II, Item 44A).  In addition to the PHC determination, Mr. Liddle reviewed nearly the

entire permit application, including baseline hydrologic and geologic information from various

sources (Tr. 114-16).

The PHC’s include the potential for adverse effects (1) on water quality from oxidation of

4
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pyrite materials in the backfill spoils if an adequate toxic materials handling plan (TMHP) is not

implemented, (2) on water quantity in or near the wells of the Hitchcox Cemetery community

from drawdown of the Newton Sandstone aquifer, and (3) on water quantity to the north and west

of BB2 from dewatering associated with the drawdown of the Newton Sandstone aquifer and the

shift of the groundwater divide to the west (Tr. 1525-28).  The nature and extent of the

monitoring plans and the hydrologic reclamation plan (HRP) were then tailored to the predicted

risks (likelihood and significance of the potential adverse impacts) (see, e.g., Tr. 100, 1524-29).

To determine the PHC’s, a model of the premining groundwater flow paths was

developed from an extensive database of premining regional groundwater flow data developed

during the 1970's using drill holes and wells (Tr. 77-78).  The general premining groundwater

flow through the Newton Sandstone was to the southeast towards the monitoring site SWIM-5 on

Big Brush Creek (Tr. 74-76, 78, 1289-91).  As the postmining water table begins to reestablish,

lateral movement of water will be limited until low points in the pit floor are filled and water

begins spilling over the ridges of the floor (Tr. 1289-91).  Then the flow is expected to be more

southerly (to the south-southeast) than the pre-mining flow based, in part, upon the unusually

extensive drill hole data regarding the pit floor contours (Tr. 74-76, 78, 1289-93).

Using this drill hole data and a computer program to interpolate the distance and

elevations changes between drill holes, a map of the pit floor contours and water flow patterns

was developed that is very reliable, according to Mr. Slone (Tr. 74-76, 1018).  The postmining

groundwater flow is predicted to follow the general downdip of the coal pit floor to the south-

southeast, passing through the southern most part of BB2 into BB1 and discharging in the

vicinity of basin 003 on BB1 (Tr. 69-83, 123, 163-64, 1027-46, 1056-58, 1274-1306; OSM Exs.

6, 7; Skyline Exs. 25-A, 25-B, 25-C).  

Mr. Liddle and Skyline’s experts were very confident of the accuracy of the groundwater

flow predictions (Tr. 72-83, 1298-1306, 1544).  This high confidence level stemmed from

several factors.

First, a regional map of the contours of the base of the Sewanee coal seam in a 64-square

mile area 10 miles southwest of the Skyline mines had proved very reliable in predicting the

location of groundwater discharges of mines within the area (Tr. 1538-44).  Mr. Liddle explained

that OSM has a proven track record of using this type of analysis to conceptually and accurately

model groundwater flows for numerous mines in the area (Tr. 82-83).  This thorough

understanding of groundwater flow patterns in the area facilitated development of the ground

water monitoring plans (id.).  Because the coal pit floor contour map for BB2 was based on more

detailed data than the regional map, Mr. Liddle had even more confidence in that map’s

predictive capabilities (Tr. 1543-44).

Second, the relatively impervious highwall surrounding the area to be mined is expected

to divert to the south any microflows to the north, west, or east (Tr. 78-80, 267-81, 1032-44,

5
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1289-93).  This diversion is expected because of the disparity between the permeability of the

highwall and the spoils.  The lower portion of the highwall consists of the Whitwell shale that is

essentially impermeable (Tr. 78-80, 1292, 1475-76).  Based upon values from relevant literature,

its permeability was estimated to be less than 0.001 feet of water per day (Tr. 1280).  The upper

portion of the highwall consists of the Newton Sandstone with a permeability of approximately

1 foot of water per day, as determined by a pump test (Tr. 1279-80).  In comparison, the

permeability of spoil materials is estimated to be in excess of 133 feet of water per day based

upon a pump test at one of the Glady Fork wells where the spoil materials are similar (Tr. 1278-

79).  Given these permeabilities, the groundwater is expected to be diverted southward, following

the path of least resistance through the permeable backfill and down the slope of the coal pit floor

(Tr. 78-80, 1038-42, 1044-45, 1315-16).

Third, OSM considered the possibility that water might travel through fractures in the

eastern highwall but found that no significant fracturing was likely because the ground elevation

was fairly level 150 feet from the creek and no significant fracturing was observed in the eastern

highwall at BB1 (Tr. 302-03, 428-29)

Fourth, a buffer zone of a minimum of 300 feet will be left between Big Brush Creek on

the east and the area to be mined (Tr. 102-03, 1013-14, 1315).  The buffer zone provides added

assurance that no significant amount of water will travel through the eastern highwall via

fractures in the Newton Sandstone or otherwise and that any groundwater travelling towards the

creek will be diverted to the south because the buffer will decrease the hydraulic gradient to the

east and present a lengthy travel path to the creek (Tr. 78-80, 102-03, 302-03, 428, 1315-18).

Fifth, additional assurance is provided by the creation of a “french drain” or “rubble

zone” at the base of the eastern highwall.  This drain, consisting of boulders, will increase the

permeability of the spoils in the area, enhancing the flow of groundwater downdip to the south

rather than through the eastern highwall and lowering the water table near the highwall below the

level actually predicted in the permit application, so that migration of water through the Newton

Sandstone to the creek is even less likely (Tr. 80-81, 302-03, 426-27).  In the application the

water table is predicted to be below creek level in the northern one-third of the mine and at or a

little above the creek level in the southern two-thirds of the mine (Tr. 425-26, 439-441, 447-49).

Sixth, the flow predictions were based upon a conceptual model of groundwater flow

developed for the Glady Fork Mine that had proved accurate (Tr. 263-64, 267-81. 1038-45, 1300-

05).  That model predicts that under saturated flow conditions in the backfill spoil, the

groundwater flow on a macroscale will be dictated by the elevations and contours of the coal pit

floor, flowing downslope until the water encounters a relatively impervious zone such as a high

wall (Tr. 264, 273).  The water will then flow along the high wall and discharge at a point with

the least amount of head, generally the most permeable spot, either at a low point, through a

fracture zone, or into a stream (Tr. 264, 274).
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Because both the area to be mined out at BB2 and the mined out area of Glady Fork

resemble bathtubs, a depression surrounded by relatively impervious sides (highwalls) with little

fracturing, the ground water is expected to drain (exit) at the low points (Tr. 1032-1044).  Data

from monitoring wells at Glady Fork confirmed the accuracy of this model (Tr. 276).

OSM and Skyline also relied upon field data from Glady Fork and the other adjacent

mine sites to predict whether acid or toxic drainage would occur at BB2 and to develop a TMHP

to avoid such drainage.  OSM issued a permit to Skyline to begin operations at the Glady Fork

Mine in August 1987 (Tr. 637).  The initial box cuts in the southern portion of Glady Fork were

left open and unreclaimed for 18 months or more (Tr. 1245).

Beginning in the summer of 1990 and during the early 1990's, Skyline experienced acid

or toxic mine drainage problems at Pine Ridge East and Glady Fork (Tr. 608-16, 621-632, 1125,

1136-37, 1440, 1554; Ex. 42).  Water containing excessive levels of iron and manganese was

discharging into Glady Fork and Big Brush Creeks, leading OSM to issue several Notices of

Violation (NOV’s) to Skyline (Tr. 608-16, 621-632, 1125, 1136-37, 1440, 1241-42, 1439-40;

Ex. 42).  These non-complying discharges were discovered by visual observation, not monitoring

(1127, 1129-30, 1136-38, 1141).

OSM and Skyline had not anticipated any such problems because, during testing of the

overburden at Pine Ridge East and Glady Fork, it had shown a high alkalinity sufficient to

neutralize or minimize the formation of acid or toxic mine drainage from pyrite oxidation 

(Tr. 237-41, 1454-55, 1552-54; Ex. 42).  However, siderite minerals had masked its acid- and

toxic-forming potential and its true, lower net alkalinity (Tr. 237-38, 1445-47).  Consequently,

OSM had not required lime amendment in the backfill or sufficiently contemporaneous

reclamation to substantially minimize pyrite oxidation and the resulting elevated levels of iron

and manganese in water entering streams from the mine sites (Tr. 233, 238-41, 1449).  

In response to the first NOV issued in September of 1990 for non-complying discharges

(seepages) into Glady Fork Creek, Skyline drilled holes and dug wells to locate the source of the

problem (Tr. 610-11, 1243, 1439-41).  Within two months the seepages were eliminated by

methods including pumping some of the new wells to dewater the problem areas (Tr. 610-11,

1441-44).  Dewatering wells were also used at Pine Ridge East to eliminate the acid/toxic mine

seepages (Tr. 234, 245).

By using testing to account for siderite masking, Skyline also discovered the acid- and

toxic-forming potential of the overburden (Tr. 1445-47).  Prompted by this discovery as well as

the September 1990 NOV requirement to develop a long-term mitigation plan to address the

impacts to Glady Fork Creek, Skyline developed a proposed TMHP to minimize acid/toxic mine

drainage during future mining at Glady Fork (Tr. 1445-49; Ex. 42).

OSM eventually issued a Cessation Order (CO) rather than approving the proposed
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TMHP (Ex. 42).  Skyline applied for relief from the CO and OSM then submitted the TMHP to a

team of experts from its Eastern Support Center (ESC) for re-evaluation (Ex. 42).  They

concluded that the TMHP would prevent acid/toxic mine drainage (Ex. 42).  At a lengthy

administrative hearing regarding the CO, OSM sought to discredit the proof from its own ESC

experts and the presiding administrative law judge, Judge Torbett, concluded that the TMHP

would not work (Ex. 42).  Skyline appealed to Federal district court and the court concluded,

based upon the “overwhelming expert testimony” that the TMHP would work and enjoined

enforcement of the CO (Ex. 42, pp. 12-13).

A nearly identical TMHP for BB1 was found to be approvable by Judge Torbett after a

lengthy administrative hearing in which four OSM-selected independent experts concluded that

the TMHP would work (Tr. 1485, 1488-89).  The permit application for BB1 was approved in

1993.

The six elements of the Glady Fork TMHP are: (1) contemporaneous reclamation,

(2)  selective handling of the potentially acid- and toxic-forming materials, (3) compaction of

such materials, (4) lime amendments, (5) inundation of such materials on the coal pit floor, and

(6) hydrologic routing (Tr. 1460).  Contemporaneous reclamation is important to minimize the

exposure of the potentially acid- and toxic-forming materials to water and oxygen, the agents

which either flush out the materials or facilitate the formation of acid and the mobilization of

toxic metals through pyrite oxidation (Tr.1449-50, 1453-54).  Those materials are coal cleanings

on the pit floor and lenticular sandy shale, which either break down easily or are already broken

down and thus are more susceptible to being acted upon by the water and oxygen (Tr. 1450).

Selective handling involves leaving the coal cleanings on the pit floor deep within the

backfill and placement of the other problematic materials (primarily the lenticular sandy shale

within the Whitwell Shale overburden) on the dragline benches (Tr. 1246, 1455-58; Skyline 

Ex. 20, Vol. IV, CHIA, pp. 72-73).  The  materials are then compacted to minimize water

infiltration and flushing of the materials (Tr. 1455-58).  Lime amendments are concentrated in

those areas to neutralize the acidity from any pyrite oxidation (Tr. 1450-51).  Inundation of the

materials at the pit floor minimizes the materials’ exposure to oxygen, as the water deep within

the backfill has less than 1% oxygen (Tr. 1456).  Finally, cast blasting results in the distribution

of sandstone boulders at the bottom of pit, forming east-west trending drains (areas of higher

permeability) which tend to route the water (Tr. 1458-60).

The TMHP was eventually incorporated into the Glady Fork permit and the Pine Ridge

East permit was also revised to include such a plan (Tr. 632).  Thereafter, no further acid or toxic

drainage problems have occurred at any of the adjacent mine sites (Tr. 631-36, 1025, 1481,

1489).

A similar TMHP with the same six elements was incorporated into the BB2 permit

(Tr. 1245-48).  The need for the TMHP was demonstrated by substantial premining drilling to
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determine the geochemistry of the area (Tr. 83-88; OSM Ex. 5; SOCM Ex. 28).

The drilling showed that the potentially acid- or toxic-forming materials are distributed

sporadically in clusters (Tr. 85-86).  This type of distribution is consistent with how it is

distributed throughout the area of the Sewanee coal seam (Skyline Ex. 20, Vol. IV, CHIA, p. 72;

Tr. 86).  Mr. Liddle observed that most or the worst of the problematic material was clustered in

the southern one-half or one-third of BB2 in the path of the projected groundwater flow (Tr. 86-

89, 126-27, 1557-60).

The goal is to place at least 90% of the potentially acid- or toxic-forming materials (other

than the coal cleanings) on or below the dragline bench horizon, with approximately 60 percent

used to construct the dragline benches and 30-40 percent cast blasted deep into the pit below the

benches (Tr. 1246-47; Skyline Ex. 20, Vol. II, Item 44B).

The distribution of lime amendments will be one-third on the dragline benches, one-third

on the pit floor, and one-third at the spoil/topsoil interface (Tr. 1246).  The concentration of the

lime amendments will be determined by analysis of the coal cleanings and of holes to be drilled

premining on 625 foot centers which will intercept the Whitwell Shale overburden and pit floor

(Tr. 1246-47; Skyline Ex. 20, Vol. II, Item 44B).

Compaction of the bench pads is designed to create a backfill layer which is less

permeable than the spoil and/or blast-cast overburden, limiting infiltration of water through the

acid-producing materials below the bench pads and temporarily perching and charging

groundwater with alkalinity from the limestone applied to the bench pads (id.).  The more

pervious zone between the bench pads will channel infiltrating water past the potentially acid-

producing material placed below the bench pads (id.).

Drain structures will also be created in the basal sections of the backfill which will

connect to sandstone rubble zones established along the ends of the pits (id.).  The purpose of the

structures is to ensure groundwater flow continuity and maintenance of postmine water table

levels well below the projected elevation of the spoil-side dragline bench horizon within the

backfill to keep the majority of the acid-producing material free of prolonged contact with the

groundwater (id.).  However, for some of the acid-producing material (the coal cleanings on the

pit floor), inundation is contemplated as a method of minimizing contact with another agent of

pyrite oxidation: oxygen (id.).

OSM relied in various ways upon monitoring data and experience from the Glady Fork

Mine in evaluating and approving the BB2 permit application (Tr. 264, 267-72, 278-83, 1528-

29).  First, Glady Fork water quality data was used to model and predict BB2 water quality

because the mining method, TMHP, and geochemical characteristics of the overburden at Glady

Fork were similar to those identified in the BB2 permit application (Tr. 268, 278-83; Skyline Ex.

20, Vol. II, Item 44A, pp. 38-43, 68-70, Item 44B, p. 6 (limeamend/02-21-97), Appendix 44B-A,

9
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pp. 44B-A-10, 44B-A-11).  However, reliance upon the Glady Fork data resulted in conservative

projections of the postmining water quality of BB2 because (1) most of the Glady Fork

overburden was potentially acid- or toxic-forming, whereas the overburden at BB2 was more

variable in its acid- or toxic-forming potential, with less problematic material overall 

(Tr. 283), and (2) the Glady Fork pit was left open to the elements for long periods rather than

being contemporaneously reclaimed.

OSM looked at data from Glady Fork monitoring wells in areas with lime amendments

(wells OW-8 and OW-9) and areas without lime amendments (the southern portion which was

mined before development of the TMHP) (Tr. 279, 282).  Particular reliance was placed on data

from well OW-8 at Glady Fork which showed, according to Skyline and OSM, favorable water

quality trends (Skyline Ex. 20, Vol. II, Item 44A, pp. 68-70, Item 44B, p. 6 (limeamend/02-21-

97), Appendix 44B-A, pp. 44B-A-10, 44B-A-11).  The area around OW-8 is most similar to BB2

in its overburden characteristics and was reclaimed in a manner similar to that proposed under

the TMHP for BB2 (Skyline Ex. 20, Vol. II, Appendix 44B-A, p. 44B-A-10).  Data from well

OW-9, despite being located in an area left open and unreclaimed for a considerable period, was

also interpreted as displaying favorable water quality trends and acceptable ph levels (Skyline Ex.

20, Vol. II, Item 44B, pp. 6 (limeamend/02-21-97), Appendix 44B-A, p. 44B-A-10).  In general,

the water quality trends were viewed as favorable, indicating that the TMHP was working 

(Tr. 1024-25, 1213, 1518, 1528-29).

OSM relied upon monitoring data from wells in the unlimed southern portion of Glady

Fork, such as well OW-5, and similar wells at Pine Ridge East as evidence of a worse case

scenario (Tr. 207-10, 223-24, 230, 234, 245, 280-83).  Mr. Liddle opined that he data showed no

acid mine drainage would be expected even without lime amendments (Tr. 210).  It also showed

that the water quality tends to be poorest immediately after drilling the spoil well and then

improves (Tr. 210).

Second, OSM relied upon results of a November 1996 backfill pumping test at Glady

Fork (1,000 gallons per day per square foot) to project the permeability of the backfill at BB2 and

the anticipated groundwater characteristics (Tr. 268).  Third, as previously mentioned, the

method of projecting groundwater flow paths for BB2 is nearly identical to the method used for

Glady Fork (Tr. 264, 269). 

Fourth, Glady Fork field observations and well data led to the conclusion that the ponding

of water on the dragline benches would not be substantial (Tr. 270-72).  Mr. Riddle observed that 

rainfall on unreclaimed areas of the dragline bench at Glady Fork did not pool up substantially

(Tr. 270-71).  He also noted that data from a well OW-6 on a dragline bench at Glady Fork

showed that the reclaimed bench was dry (Tr. 270-72, 277). 

OSM also relied upon groundwater flow and favorable monitoring data from BB1 

(Tr. 979, 1025-26, 1404, 1489-92, 1528-29, 1534-35, 1550-51).  The value of the data from
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Glady Fork and BB1 for predicting the PHC’s at BB2 was recognized even by SOCM’s experts

(Tr. 889-91, 1631, 1643).

Because the geology, overburden geochemical characteristics, and proposed TMHP’s for

BB2 are similar to those for BB1 and Glady Fork, similar post-mining water quality is expected

and this expectation was confirmed by analytical modeling (Skyline Ex. 20, Vol. II, Item 44A,

pp. 38-43, 68-70; Tr. 278-81).  As Mr. Liddle noted, “we had the best of both worlds: good

models and good field data to support those models.”  (Tr. 1536)

Skyline and OSM also predicted the extent of the drawdown of groundwater within the

Newton Sandstone to be caused by the proposed mining operation.  Using a mod-flow model and

assuming that the aquifer was confined with no recharge, Mr. Liddle predicted that the drawdown

effects might extend as far as 4,000 feet from the boundaries of the area to be mined under a

worse-case scenario (Tr. 1321-22).  Skyline disagreed with his assumptions and conclusion; it

calculated the drawdown effect within the Newton Sandstone to be only 500 to 1,500 feet 

(Tr. 1320-24).

The development and approval of the monitoring plans at issue were based upon these

predictions of the consequences of the mining operation.  They were developed by Mr. Liddle,

Mr. Slone, and Darrell Nicholas, another consultant for Skyline (Tr. 1227-28).

As shown by OSM Exhibit 6 and Skyline Exs. 25-A, 25-B, and 25-C, the BB2 permit

includes groundwater monitoring wells OW-1 and OW-4 on the eastern boundary, wells GWM-

12 through GWM-15 in the backfill spoils in the area first to be mined and in the path of the

projected groundwater flow, and wells GWM-16 and GWM-17 outside the northeastern

boundary in the area of Hitchcox Cemetery.  Established groundwater monitoring points under

the BB1 and other permits are also identified as sites to be monitored as part of the BB2 ground

water monitoring plan.

Although migration of any significant amount of groundwater through the eastern

highwall is not anticipated, wells OW-1 (in the Newton Sandstone) and OW-4 (in the Sewanee

Conglomerate) are located to detect such migration at the point where migration through the

highwall is most likely (Tr. 101-03, 375-76, 1070, 1165-66, 1318-19, 1324).  That point is where

the hydrologic gradient towards Big Brush Creek should be greatest because it is a topographical

low point of the pit floor, the postmining water table is predicted to be at its highest point above

Big Brush Creek and the Newton Sandstone/Whitwell Shale interface, and the Newton

Sandstone is much more permeable than the Whitwell Shale (Tr. 375-76, 1318-19, 1070-71,

1165-66, 1324).  Water will pool at this low point very early in the mining process and therefore

the wells will provide an early indication of whether groundwater will migrate through the

eastern highwall (Tr. 1070-71).  

11
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Additionally, well OW-1 will monitor the extent of the drawdown in the Newton

Sandstone as mining advances northward (Tr. 1310).  It will also be used to detect the water

quality of any water flowing eastward from the mine site into Big Brush Creek and to determine

the hydraulic gradient in combination with well GWM-13 (Tr. 1310). 

Wells GWM-16 and GWM-17 are also located in an area where significant effects to the

hydrologic balance are not anticipated.  They are designed to detect any drawdown effect upon

the Hitchcox Cemetery community’s half-dozen domestic wells within the Newton Sandstone

(1310, 1320-24).  Under the worse-case scenario developed by Mr. Liddle, these domestic wells

2,000 feet to the northeast would lie within the 4,000 foot range of the drawdown effect and

would be seriously impacted (Tr. 1071-72).  Mr. Liddle conceded, however, that he required

placement of wells GWM-16 and GWM-17 out of an abundance of caution and that they were

probably unnecessary (Tr. 72-73, 1320-25, 1527-29, 1532-33, 1560-63).

Of the wells located in the backfill spoils, GWM-13 and GWM-14 were located to

intercept the groundwater from where it will first pool at the lowest elevation of the pit floor 

(Tr. 1061-62, 1307).  Samples from these wells should be first available when approximately half

of the BB2 area has been mined (Tr. 1063).  Spoil wells GMW-12 and GWM-15 are located at

the next lowest pit floor elevations where groundwater will next pool (Tr. 1062-63).

The four spoil wells were placed in these locations in the southern portion of the mine,

where mining will first be completed, so as to obtain monitoring data as soon as possible (Tr. 88-

89, 126-27, 1066-67, 1335-36).  Their placement was also based upon the concentration of

potential acid- or toxic-forming materials in those areas or areas upgradient therefrom and the

fact that the majority of the groundwater flow would pass through those areas before leaving the

site (Tr. 88-89, 126-27, 1062, 1066-67, 1307, 1335-36).  Thus, the locations are the first points

where any impacts of the operation on water quality would materialize (Tr. 1335-36).

Wells GWM-8, GWM-9, GWM-15, GWM-16, and GWM-19 listed on the BB1 permit 

are also part of the BB2 monitoring program (Tr. 1067-68, 1073-75, 1199-1201, 1306-08, 1579-

81).  Wells GWM-15, GWM-16, and GWM-19 are located at pit floor low points in the projected

groundwater flow path as it leaves BB2 and enters BB1 (id.).  The groundwater is expected to

begin spilling south over an east-west trending structural divide along the border between BB2

and BB1 when the postmining water table reaches the elevation of 1730 feet (Tr. 1036, 1073-75,

1294-95).  It is expected to discharge at or near basin 003 and GWM-16, the lowest area of BB1

(Tr. 1036).  GWM-15, GWM-16, and GWM-19 will provide additional information as to the

quality and quantity of water coming from BB2 (id.).  GWM-15, in particular, was located, in

part, to monitor the water level in the vicinity of the reconstructed stream traversing BB2 and

BB1 (Tr. 1228).  GWM-8 and GWM-9 are also located at pit floor low points but outside the

permits in a previously mined area to detect the quality and quantity of any water that bypasses

GWM-15 and GWM-16 on BB1 (Tr. 1074, 1270, 1308-09).

12
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In developing the surface water monitoring plan, OSM considered which water resources

were significant ones in need of protection (Tr. 99).  Nevertheless, the plan provides for

substantial monitoring of surface water before and after entering Big Brush Creek to the east of

BB2 and BB1, despite having found that this portion of Big Brush Creek along with the first

order drainages above the confluence with Glady Fork Creek were not a material damage

protected resource.

Monitoring site SWIM-1 is located upstream of the mine to detect the water quality in

Big Brush Creek before any impact from BB2 (Tr. 104, 1311).  Site SWIM-5 is located in Big

Brush Creek adjacent to the southern end of the mine as far downstream as practical to determine

the effects on the creek of any surface water inflow between SWIM-1 and SWIM-5 (Tr. 105-06,

1311).  In addition, the BB2 permit incorporates by reference the NPDES permit which covers

monitoring points for BB1 and BB2 combined (Tr. 1003-04, 1009-10; Skyline Ex. 11, 21). 

Those points include a monitoring site at the outflow of each of the numerous sediment ponds

which collect surface drainage from the sites before it enters Big Brush Creek or Glady Fork

Creek (Tr. 104-05, 109; OSM Ex. 6; Skyline Exs. 11, 21).  Those ponds include several

downstream from BB2, including ponds 003 and 004 where the groundwater is expected to

discharge after passing through BB1 (OSM Ex. 6; Skyline Exs. 11, 21; Tr. 1036).  Finally, there

are sites SW-3, SW-4, SW-6, and SW-7 along Big Brush Creek (Tr. 109, 1311-12; Skyline 

Ex. 29).  

Discussion

I.

Jurisdiction, Scope of Review, and Standard of Review

Before addressing SOCM’s challenges to the hydrologic monitoring plans, the following

issues must be addressed: (1) a jurisdictional issue raised by Skyline, (2) the scope of review, and

(3) the standard of review.  These issues are addressed conjunctively because the resolution of

each issue is dependent, in large part, upon the same factor: that these proceedings are

administrative, rather than judicial, in nature.  

First, Skyline contends that SOCM’s appeal should be dismissed for lack of jurisdiction

because it failed to exhaust its administrative remedies by failing to object to or challenge the

hydrologic monitoring plans during the permitting process when the public was afforded the

opportunity to comment upon the permit application.  It argues that SOCM may not raise an issue

on appeal that was not presented to OSM during the permitting process because OSM and

Skyline were thus denied the opportunity to resolve the issue.

Second, under the guise of limiting the scope of review of this proceeding to the scope of

OSM’s review, OSM makes a similar argument with regard to SOCM’s failure to comment upon
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the monitoring plans during the permitting process.  According to OSM, if materials are

considered that OSM has not had an opportunity to review, the administrative hearing would

become a continuation of the permit review and the administrative law judge would become the

ultimate permit reviewer.  OSM argues that this result was not envisioned by anyone, especially

as an adversarial hearing is not conducive to correctly resolving matters of technical complexity

routinely considered during the permit review process.

Third, to the extent that OSM’s permitting decision is based upon scientific or technical

determinations, both Skyline and OSM argue for application of a deferential arbitrary and

capricious standard of review.  They further contend that great deference should be given to

OSM’s interpretations of the applicable statutes and regulations.

For the most part, these arguments are based upon a false premise: namely, that

limitations restricting judicial review of administrative decisionmaking are applicable to an

administrative law judge’s review of an OSM decision.  For instance, Skyline bases its

jurisdictional contention upon application of the general principle of administrative law that a

party may not advance a theory or raise an issue on appeal of an administrative agency’s action

that was not presented to the agency below.  However, two of the three authorities cited to

support application of this principle, McKart v. United States, 395 U.S. 185 (1969), and 2 Am.

Jur. 2d Administrative Law § 578,  require the exhaustion of administrative remedies as a

precondition to seeking judicial, not administrative, review.  Skyline has presented no valid

authority for the proposition that the doctrine of exhaustion of administrative remedies applies

under the circumstances of this case.

The only other cited authority for application of the doctrine is The Hopi Tribe v. OSM,

Docket No. TU 6-3-PR (Aug. 15, 1986), excerpted in Surface Mining Law Summary, 424 ALJ.,

p. 2933 (Aug. 1996).  In that case, the Hopi Tribe appealed an OSM decision approving a permit

revision and raised matters on appeal that were not brought to OSM’s attention when it approved

the revision.  Referring to those matters, Administrative Law Judge Morehouse suggested that

the evidence should be limited to matters that were available to OSM at the time it made its

decision.  Id. at 11, 424 ALJ at 2935.  This suggestion may be true, but it does not address the

fact that matters available to or identifiable by OSM are not necessarily equivalent to matters

brought to its attention (see below).

Further, this suggestion is dicta, as Judge Morehouse ultimately upheld OSM’s decision

because he found that the Hopi Tribe’s arguments lacked merit.  More importantly, Judge

Morehouse’s entire decision was vacated on appeal for lack of jurisdiction because the Hopi

Tribe had not timely filed its appeal of OSM’s decision.  Hopi Tribe v. OSM, 103 IBLA 44, 46-

47 (1988).

The following comments of the Interior Board of Indian Appeals, Office of Hearings and

Appeals (OHA), U.S. Department of the Interior, are equally applicable to an administrative law
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judge of OHA’s Hearings Division:

The Board is not a reviewing court.  It is part of the administrative body making

the determination and is acting by specific delegation from the head of that

administrative body.  It, therefore, is not limited by statutes restricting judicial

review of administrative decisionmaking.  See Walch Logging Co. v. Portland

Assistant Area Director (Economic Development), 11 IBIA 85, 101, 90 I.D. 88, 96

(1983).  The scope of review of administrative decisions by the Secretary has

recently been discussed by the Interior Board of Land Appeals:

The Secretary, or an appeals board with authority to act as fully and

finally as might the Secretary, is not so limited in the scope of

appellate review and decisionmaking as to be required to affirm

decisions by subordinate officers and employees merely because

they are supported by “substantial evidence” or are perceived not to

be arbitrary and/or capricious, particularly where a preponderance

of the evidence leads to a different result.  The Secretary, as chief

executive officer of the Department with full supervisory powers,

has plenary authority to review de novo all official actions and to

decide appeals from such actions on the basis of a preponderance

of the evidence in cases involving the exercise of discretion.  Act

of March 3, 1849; 9 Stat. 395. [See also 5 U.S.C. § 557(b).] The

Secretary’s inherent authority in this regard may not be diminished

or constrained by those whose only authority derives from the

delegated powers of the Secretary.  Therefore, the scope of

appellate review by or on behalf of the Secretary can be so limited

only by the Secretary himself in a duly promulgated regulation, or

by the Congress through enacted law.  No such restraint on the

scope of agency review has been imposed in cases such as this one. 

Therefore, the Board has a duty to consider and decide them “as

fully * * * as might the Secretary.”

Pueblo of Laguna v. Ass’t Secretary for Indian Affairs, 12 IBIA 80, 90 I.D. 521, 527 (1983)

(quoting United States Fish & Wildlife Service, 72 IBLA 218, 220-221 (1983)); see also

Wyoming Independent Producers Assn., 133 IBLA 65, 83 n.13 (1995).

In the present case, there is no statutory or regulatory limitation on the scope of the

Department’s review or jurisdiction.  The pertinent authorities - SMCRA and the applicable

regulations - do not limit access to administrative review to persons who have submitted

pertinent comment on the underlying permit application or to issues brought to OSM’s attention. 

Rather, SMCRA states, without qualification, that  “any person having an interest which is or

may be adversely affected” by an OSM decision may seek administrative review.  30 U.S.C. 
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§ 1264(c); see also 43 C.F.R. § 4.1361. 

Nor is there a basis for implying or interpolating such limitations on access to

administrative review.  Words may be interpolated in a statute only when the statutory language

is equivocal or where literal interpretation leads to absurdity so gross as to shock the general

moral or common sense.  Hatfried, Inc. v. C.I.R., 162 F.2d 628, 631 (3  Cir. 1947).  Neither ofrd

the conditions for interpolation exist in the present case.

In other statutory provisions, Congress has shown that it knows how to limit the right of

appeal to those persons who have participated in the proceedings from which appeal is sought. 

For instance, SMCRA expressly limits the right to appeal permitting decisions to Federal court to

“any person with an interest which is or may be adversely affected who has participated in the

administrative proceedings as an objector * * *.”  30 U.S.C. § 1264(f) (emphasis supplied).  1

“Where Congress knows how to say something but chooses not to, its silence is controlling.”

In re Haas, 48 F.3d 1153, 1156 (11  Cir. 1995).th

In adopting proposed regulations governing review of permitting decisions, the Secretary

has acknowledged the right of any adversely-affected person to challenge a permitting decision

even if that person did not file comments during the permitting process.

It is true, as the commenter notes, that if a person does not file comments or

participate in an informal conference under section 513(b) [30 U.S.C. § 1263(b)],

he or she will not receive written notification of OSMRE’s decision on the

application.  Nothing in section 514(c) [30 U.S. C. § 1264(c)] requires that notice

of OSMRE’s decision be given in a local newspaper or in the Federal Register, or

both, in addition to notifying the applicant, as the commenter suggests, and we

believe the commenter’s suggestion that this be done is both administratively

cumbersome and legally inadvisable.  Failure to receive such notification in no

way vitiates the right of any person who is or may be adversely affected by an

OSMRE decision to file a request for a hearing under section 514(c) [30 U.S.C. 

§ 1264(c)]; it simply means he or she must take the initiative to monitor the

regulatory authority’s decisionmaking. * * * Placing this responsibility on those

who do not file comments or participate neither discriminates irrationally against

such persons nor deprives them of due process of law.

56 Fed. Reg. 2139, 2141 (Jan. 22, 1991) (emphasis supplied).

 The Secretary has also shown that he knows how to limit the right of appeal to those1

persons who have participated in the proceedings from which appeal is sought.  He has

promulgated regulations using the same language to require States to afford limited access to

judicial review of State permitting decisions.  30 C.F.R. § 775.13(a) and (b).
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With respect to the issues which any adversely-affected person may raise, a limitation of

issues to those brought to OSM’s attention during the permitting process would conflict with

OSM’s duty to approve only those permit applications for which it finds, on the basis of

information set forth in the application or from information otherwise available, that all the

applicable requirements of SMCRA and the regulations have been complied with.  See 30 U.S.C.

§ 1260(b); 30 C.F.R. § 773.15(c).  Regardless of whether an issue of potential noncompliance is

brought to OSM’s attention, OSM is charged with ensuring that the applicant has complied with

all statutory and regulatory requirements prior to issuance of a permit.  See, e.g., id.; 30 U.S.C. 

§ 1260(b); 30 C.F.R. §§ 778.10(a), 779.18(b), 780.2, and 780.10(a).  

A limitation of issues to those brought to OSM’s attention would also conflict with the

principles upon which an agency’s decision is evaluated.  Generally, an agency is obligated to

make a full and careful review of the relevant factors and available relevant data and to initiate

necessary tests and studies.  See The Sierra Club, 104 IBLA 76, 89 (1988); see also Natural

Resources Defense Council, Inc. v. OSM, 4 IBSMA 4, 16 (1982) (in a hearing on petition for

review of permit approval decision, reference may be made to all evidence that was available to

OSM); Motor Vehicle Manufacturers Assoc. v. State Farm Mutual Automobile Ins. Co., 462

U.S. 29, 42-43 (1983) (agency must examine the relevant data).  An agency decision may be set

aside if it fails to consider relevant or important factors.  See id.; Uintah Mountain Club, 112

IBLA 287, 289 (1990).  The fact that information or concerns were not brought to OSM’s

attention during the permitting process does not mean that the information was not available or

that the concerns were not relevant factors to consider.  

With respect to permit applications, OSM must fully and carefully review the information

in the application or otherwise available to ensure compliance with statutory and regulatory

requirements.  See 30 U.S.C. § 1260(b); 30 C.F.R. § 773.15(c).  This process necessarily requires

identification of potential noncompliance issues, relevant factors, and informational needs.  OSM

is authorized and obligated to require from the applicant additional data, information, or action,

including additional monitoring, to ensure compliance.  See 30 C.F.R. §§ 779.18, 779.19,

779.24(l), 780.16(a)(1), 780.21(b), (d), (i)(1), and (j)(3), and 780.22(c).  These obligations

persist, regardless of whether potential noncompliance issues, relevant factors, or informational

needs are brought to its attention.

The issues raised by SOCM are indeed relevant concerns which OSM was duty bound to

identify and consider.  Those issues are addressed in detail below.

Having determined that SOCM’s objections to the permit decision are within my

jurisdiction and the scope of review, the standard of review must still be determined.  As stated

in United States Fish and Wildlife Service, the general rule is de novo review.  72 IBLA at 220-

21. 

Despite the broad scope of review (de novo review), the Interior Board of Land Appeals
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(Board) has recognized that “as a general rule we will not substitute our judgment for that of the

experts employed by the Department to analyze facts and to make recommendations in their

particular fields of expertise, in the absence of a showing that the decision is contrary to the

evidence of record or otherwise arbitrary or capricious.”  National Organization for River Sports,

138 IBLA 358, 363 (1997); see also Woods Petroleum Co., 86 IBLA 46, 52 (1985) (“A

determination by Departmental technical experts will not be set aside where it is not arbitrary or

capricious, and is supported by competent evidence.”).  Likewise, in the United States Fish and

Wildlife Service case, the Board stated that “in certain classes of cases involving judgmental

decisions by agency personnel who have special authority and/or qualifications to make such

decisions, the Board may accord considerable weight or deference to such decisions if they are

supported by substantial evidence, but they may be overcome, nevertheless, by a preponderance

of countervailing evidence.”  72 IBLA at 221.  “It is well settled that the Secretary is entitled to

rely upon the expertise of his technical experts, and absent showing of error by a preponderance

of the evidence, a mere difference of opinion with the expert will not suffice to reverse the

reasoned opinions of the Secretary’s technical staff.”  American Gilsonite Co., 111 IBLA 1, 33

(1989); see also Benson-Montin-Greer Drilling Corp., 118 IBLA 8, 12 (1991) (“A difference of

opinion concerning the interpretation of the available information does not establish such

error.”).   Thus, to the extent OSM’s decision was based upon substantial technical analysis, it

will not be set aside absent a showing of error, i.e., a showing that it is contrary to the evidence or

otherwise arbitrary or capricious.

SOCM argues that this deferential standard does not apply to matters arising under

SMCRA because SMCRA, unlike other statutes governing Departmental activities, encourages

private citizens to retain expert witnesses (in permit review proceedings) to insure that the

decisions and actions of OSM are grounded upon complete and full information and comply with

SMCRA.  See 30 U.S.C. § 1275(e); 43 C.F.R. § 4.1294(b); H.R. Rep. No. 95-218, 95  Cong. th

1  Sess. 89 (1977); S. Rep. No. 95-218, 95  Cong. 1  Sess. 59 (1977).  According to SOCM, itst th st

makes no sense to encourage citizens to hire expert witnesses if administrative law judges are

bound to defer to OSM experts when their opinions conflict with those of the private experts.

SOCM’s argument is rejected.  SOCM cites no authority, and none could be found, that

supports this argument.  Encouraging private citizens to hire expert witnesses is not inconsistent

with the standard of deferring to OSM’s technical analyses when differences of expert opinion

arise, as private expert testimony may still be useful to show error in OSM’s analysis.

SOCM does cite several cases which allegedly show that the Board does not defer to

OSM technical opinions.  Natural Resources Defense Council, Inc. (NRDC)  v. OSM, 89 IBLA

1, 92 I.D. 389 (1985); Clifford Mackey, 99 IBLA 285 (1987); Mr. and Mrs. William J. Hamilton,

105 IBLA 160 (1988).  None of those cases are apposite and none address the issue of the

appropriate standard of review to apply when OSM technical analyses are involved.

NRDC involved a petition for review of an OSM approval of a permit.  The Board found
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OSM’s cumulative hydrologic impact study wanting because it contained virtually no discussion

of the impacts of mining on groundwater.  92 I.D. at 405.  It did not find fault with the technical

analysis actually performed but with the absence of such analysis regarding groundwater.  The

Board also found that OSM had erred by approving the permit prior to the applicant’s submission

of certain information.  By permit stipulations OSM had required post-approval submittal of the

information, but the governing regulations required submittal prior to permit issuance.  Id. at

416-17.  Again, no fault was found with any technical analysis; the error was a matter of timing

and procedure.

In the other two cases cited by SOCM, the Board simply addressed the issue of whether a

disputed issue of material fact existed so as to require a hearing.  The standard of review for

determinations involving OSM technical analyses was not implicated because the Board did not

engage in such a substantive determination. 

OSM and Skyline assert that a similar deferential standard applies to OSM’s

interpretations of SMCRA and the implementing regulations promulgated by the Secretary.  They

repeatedly argue that deference should be afforded to long-standing practices of OSM arising out

of such interpretations.  The cases cited by Skyline and OSM in support of this assertion are

simply inapposite, as they relate to judicial review of agency statutory and regulatory

interpretations.  An analysis of relevant authority requires rejection of this assertion.

In at least one pertinent case, the Board has reviewed de novo an OSM regulatory

interpretation.  Larosa Fuel Co., Inc. v. OSM, 134 IBLA 334 (1996).  As SOCM points out, that

case is now on appeal to the United States Court of Appeals for the Fourth Circuit and the

Secretary has filed a brief supporting de novo review of OSM regulatory interpretations by the

Board.  West Virginia Highlands Conservancy, Inc. v. Babbitt, appeal docketed, Nos. 97-2559

and 97-2603 (4  Cir. Nov. 7, 1997).  In that case the Conservancy has argued that the Boardth

should defer to OSM’s interpretation of a regulation.  In response, the Secretary first noted that

the Board speaks for the Secretary as his authorized representative and then argued in his brief:

Requiring superior authority within an executive agency to defer to its

enforcement branch in interpreting the agency’s regulation is simply not, as the

Conservancy implies, analagous to that of a court in the judicial branch of the

government deferring to an executive branch agency interpreting its own

regulation.  Rather, the fact that [the Board] does possess the authority to fully and

finally decide issue[s] in administrative litigation before the Department suggests

that no deference is due the enforcement arm of the agency [(OSM)].  This

authority indicates that the adjudicative body is empowered to perform the

function of interpreting the law applicable to cases before it.

See also Pueblo of Laguna, 90 I.D. at 527; Wyoming Independent Producers Assn., 133 IBLA at 

83 n.13; Dvorak Expeditions, 127 IBLA 145, 151 n.5 (1993).
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The Board’s authority to speak for the Secretary is set out at 43 C.F.R. § 4.1, which lists

the Board as a component of the Office of Hearings and Appeals (OHA), U.S. Department of the

Interior, and provides that OHA “is an authorized representative of the Secretary for the purpose

of hearing, considering, and determining, as fully and finally as might the Secretary, matters

within the jurisdiction of the Department involving hearings, and appeals and other review

functions of the Secretary.”  The Hearings Division, which is comprised of administrative law

judges, is also listed as a component of OHA.  Thus, an administrative law judge also speaks for

the Secretary, occupying a position of superior authority similar to that of the Board, and is

likewise empowered to interpret the applicable laws without deference to OSM’s interpretations.

In light of the foregoing, the repeated arguments of Skyline and OSM that deference

should be afforded to OSM’s customary or long-standing practices and interpretations are

rejected.  The substantive issues will be addressed de novo, except to the extent that substantial

technical analysis is involved, without further reference to arguments regarding such practices or

interpretations. 

II.

The Standards by Which a Permit Application’s

Form and Content Should be Evaluated

30 C.F.R. § 780.21(i) mandates that each permit application shall include a groundwater

monitoring plan and specifies content requirements for the plan.  30 C.F.R. § 780.21(j) contains a

similar mandate and content requirements for a surface water monitoring plan.

SOCM challenges the validity of Skyline’s hydrologic monitoring plans on four grounds.  

Before addressing the validity of the plans, a threshold issue raised by SOCM must be resolved:

namely, what portion(s) of the permit application should be considered when evaluating the

validity of the plans.  

Items 62 and 63 of the application are entitled “Surface-Water Monitoring Plan” and

“Ground-Water Monitoring Plan”, respectively.  SOCM argues that only those portions of the

application contained or referenced in Items 62 and 63 may be considered part of the hydrologic

monitoring plans to be evaluated.

According to SOCM, if components of monitoring plans are scattered throughout a

permit application without reference thereto in the plans, then the plans will be indecipherable

and inaccessible to members of the public, State agencies that interact with OSM, administrative

law judges, and OSM officials other than the staff member(s) who conducted the permit review. 

SOCM argues that if the plans are so scattered, members of the public will be unable to exercise

their rights to review and use monitoring plans in the manner Congress intended.
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That intent is manifested at 30 U.S.C. § 1202(i), which provides that one of the purposes

of SMCRA is to “assure the appropriate procedures are provided for the public participation in

the development, revision, and enforcement of regulations, standards, reclamations plans, or

programs established by the Secretary or any State under this chapter.”  Another purpose of

SMCRA is to “assure that surface coal mining operations are so conducted as to protect the

environment.”  30 U.S.C. § 1202(d).  These purposes are melded in Congress’ statutory

declaration that “the cooperative effort [of the Federal Government, States, and public]

established by this chapter is necessary to prevent or mitigate adverse environmental effects of

present and future surface coal mining operations.”  30 U.S.C. § 1201(k).

Consistent with this declaration and the aforementioned purposes, the legislative history

of SMCRA provides:

The success or failure of a national coal surface mining regulation program will

depend, to a significant extent, on the role played by citizens in the regulatory

process.  The State or Department of Interior can employ only so many inspectors,

only a limited number of inspections can be made on a regular basis and only a

limited amount of information can be required in a permit or bond release

application or elicited at a hearing.

* * * * * *

While citizen participation is not, and can not be, a substitute for government

authority, citizen involvement in all phases of the regulatory scheme will help

insure that the decisions and actions of the regulatory authority are grounded upon

complete and full information.

* * * * * *

Thus in imposing several provisions which contemplate active citizen

involvement, the committee is carrying out its conviction that the participation of

private citizens is a vital factor in the regulatory program as established by the

Act.

H.R. Rep. No. 95-218, 95  Cong. 1  Sess. 88-89 (1997); see also S. Rep. No. 95-128, 95  Cong.th st th

1  Sess. 59 (1997).st

Those provisions contemplating active citizen involvement include 30 U.S.C. § 1257(e)

(requiring that a proposed permit application be made available for public inspection), 30 U.S.C. 

§ 1263 (providing for public notification of the proposed surface mine, for public entity comment

upon such applications during the review process, and for potentially adversely affected persons

to file written objections to such applications), 30 U.S.C. 1267(f) (requiring that certain
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information be made available to the public), 30 U.S.C. § 1267(h) (allowing potentially adversely

affected persons to report violations of SMCRA or failures to make adequate and complete

inspections and requiring the regulatory authority to provide such persons with a written

statement explaining any action taken in response to the report), and 30 U.S.C. § 1270 (allowing

citizen suits to compel compliance with SMCRA).

The aforementioned purposes of SMCRA are not unlike those of the National

Environmental Policy Act of 1969 (NEPA), 42 U.S.C. §§ 4321-4361 (1988).  The requirement of

preparing an environmental impact statement (EIS) under NEPA serves two ends.  “A properly

prepared EIS ensures that federal agencies have sufficiently detailed information to decide

whether to proceed with an action in light of potential environmental consequences, and it

provides the public with information on the environmental impact of a proposed action and

encourages public participation in the development of that information.”  Oregon Environmental

Council v. Kunzman, 817 F.2d 484, 492 (9  Cir. 1987).  th

In order to achieve these purposes, NEPA and the applicable regulations state that an

EIS “shall be concise, clear, and to the point,”  40 C.F.R. § 1500.2(b), and contain a “detailed

statement” regarding the environmental impacts of the proposed action and other topics, 

42 U.S.C. § 4332(2)(c).  See Minnesota Public Interest Research Group v. Butz, 541 F.2d 1292,

1299-1300 (8  Cir. 1976).  Likewise, a coal mining permit application must be “clear andth

concise,” 30 C.F.R. § 777.11(a)(2), and must contain great detail regarding the environmental

impacts of the proposed mining operation and other topics, see, e.g., 30 C.F.R. Parts 777, 779,

and 780.

OSM uses this detailed information to make required findings and determinations, such

as whether the applicant has complied with all requirements of the regulatory program, an

assessment of the probable cumulative impact of all anticipated mining on the hydrologic

balance, and whether the proposed operation has been designed to prevent material damage to the

hydrologic balance outside the permit area.  See 30 U.S.C. § 1260(b).  Recognizing the

similarities between an EIS and OSM’s assessment of the probable cumulative impact on the

hydrologic balance, Administrative Judge Irwin has stated:

Like an [EIS] (and for similar reasons), the assessment must “explain fully its

course of inquiry, analysis and reasoning,” must contain “reasoned analysis in

response to conflicting data or opinions on environmental issues” (italics in

original), and “must not be so vague, general, and conclusory that it cannot form

the basis for reasonable evaluation and criticism.”  Minnesota Public Interest

Research Group v. Butz, 541 F.2d 1292, 1299-1300 (8  Cir. 1976);th

Environmental Defense Fund, Inc. v. Froehlke, 473 F.2d 346 (8  Cir. 1972).th

NRDC, 92 I.D. at 441, Irwin, A.J., dissenting.
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Seeking guidance from precedent establishing content standards for an EIS need not be

limited to the evaluation of the content of the probable cumulative impact assessment.  Given the

similarities in content and purposes between an EIS and the entire permit application, such

precedent offers useful guidance in evaluating the content of the entire permit application,

including the hydrologic monitoring plans.

In order for OSM and the public to reasonably evaluate and criticize such plans, the

permit application must explain fully the course of inquiry, analysis and reasoning which led to

the selection of the components of the plans and how those components may be used to

determine the impacts of the operation upon the hydrologic balance and to assess whether the

objectives for protection of the hydrologic balance are being met.  This conclusion follows from

the requirements of 30 C.F.R. §§ 780.21(i)(1), (j)(1), and (j)(2), 30 U.S.C. § 1267(b), and the

aforementioned precedent.

Section 1267(b) gives OSM authority to require monitoring “[f]or the purpose of

developing or assisting in the development, administration, and enforcement of [the regulatory

program] or in the administration and enforcement of any permit * * *, or of determining

whether any person is in violation of any requirement of [the regulatory] program or any other

[SMCRA] requirement * * *.”  In furtherance of these purposes, regulatory sections 780.21(i)(1),

(j)(1), and (j)(2) require each plan to contain certain components.  Each must provide for

monitoring of parameters that relate to the objectives for protection of the hydrologic balance

(i.e., monitoring for noncompliance with SMCRA or the regulatory program), identify those

parameters and the monitoring site locations, and describe how the monitoring data may be used

to determine the impacts of the operation upon the hydrologic balance.  An explanation of the

selection and use of the parameters, site locations, and data is necessary to reasonably evaluate

and criticize the monitoring plans’ ability to meet the purposes of section 1267(b), including

detecting noncompliance, and the purposes of SMCRA, including encouraging informed public

participation and protecting the environment from harm.

The fulfillment of this content standard does not necessarily require establishment of the

rule for which SOCM advocates.  The required explanation may be adequate regardless of

whether the entire explanation is located or referenced in that portion of the application

designated as the hydrologic monitoring plan.

Precedent regarding the content of an EIS once again provides useful guidance.  A court

reviewing an EIS must make a pragmatic judgment as to whether the EIS’s form, content, and

preparation foster both informed decisionmaking and informed public participation.  See Oregon

Environmental Council, 817 F.2d at 492.  The reviewing court may not flyspeck an EIS and hold

it insufficient on the basis of inconsequential, technical deficiencies.  Id.  When reviewing a coal

mining permit application, a similar judgment ought to be made regarding its form and content,

being careful to avoid flyspecking and keeping in mind that the format of an application is left to

the discretion of the regulatory authority, see 30 U.S.C. § 1257(b); 30 C.F.R. § 777.11(a)(3).

23

661



NX-97-3-PR

Establishment of a general rule to govern the form of presentation of information in

permit applications, as SOCM urges, unnecessarily limits the discretion of the regulatory

authority in a manner that may amount to flyspecking in individual cases.  At least one court has

characterized general objections to the level of detail and form of presentation of information in

an EIS as unwarranted flyspecking.  Stein v. Barton, 740 F.Supp. 743, 749 (D. Alaska 1990). 

Application of the rule for which SOCM advocates is not warranted in general or in the present

case, as the contents of the monitoring plans are intelligible from a review of the permit

application (except to the extent that parts of the plans, such as monitoring sites, were omitted

from the permit application entirely).

III.

The Substantive Issues

In light of the evidence adduced at hearing, SOCM “presses” four objections to OSM’s

approval of the hydrologic monitoring plans discussed in Parts III.A., III.B., III.C.1., and III.D.

below (SOCM’s opening posthearing brief, pp. 1-2).  The remaining issues are addressed in Parts

III.C.2, III.E., and IV below.  SOCM has the burden of going forward to establish a prima facie

case and the ultimate burden of persuasion that the plans fail in some manner to comply with the

applicable requirements of SMCRA or the regulations, or that OSM should have imposed certain

terms and conditions that were not imposed.  43 C.F.R. § 4.1366(a)(2). 

A.

Each of the Monitoring Plans Does Not Comply with the Requirement

To Identify the Site Locations at Which Monitoring Will Occur 

SOCM maintains that each of the hydrologic monitoring plans is defective because it fails

to meet the regulatory requirement that the “plan shall identify the * * * site locations” at which

monitoring will occur.  30 C.F.R. § 780.21(i)(1) and (j)(1); see also 30 U.S.C. § 1267(b)(2).  It is

undisputed that the permit application (and NPDES permit which is incorporated by reference

into the application) does not identify many site locations which OSM will use to determine the

impacts of the BB2 mining operation on the hydrologic balance and to assess whether the

objectives for protection of the hydrologic balance are being met.  Those sites include 11

groundwater monitoring wells (GWM-8, GWM-9, GWM-12 through GWM-19 on the BB1

permit, and OW-9 on the Glady Fork permit) and one (SWIM-BB-8) or possibly two (SWIM-3)

surface water monitoring sites (Tr. 69-70, 121-22, 125, 130-32, 138-39, 142-44, 147-48, 367,

1054, 1190-93, 1579, 1612; Skyline Ex. 20, Vol. III (Mining Operations Plan Map (4)); Skyline

Ex. 24; OSM Ex. 6).

30 U.S.C. § 1260(b) and 30 C.F.R. § 773.15(c)(1) provide that no permit application shall

be approved unless the application affirmatively demonstrates and OSM finds that it is accurate
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and complete and that all the requirements of SMCRA and the regulatory program have been

complied with.  In light of the omissions of monitoring sites, SOCM convincingly argues that the

permit application was, and is, not accurate or complete and that OSM violated 30 C.F.R. 

§ 773.15(c)(1) by approving an inaccurate and incomplete application.

The responsive arguments of Skyline and OSM are unavailing.  They argue that

compliance with the law is achieved by listing only those monitoring sites located within the

BB2 permit area or those to be created pursuant to the specific permit for BB2.  They point to the

fact that OSM regularly relies upon data from monitoring sites of other permits as a useful or

helpful tool (Tr. 107), implying that the off-permit monitoring sites are not necessary

components of the BB2 monitoring plans.  Neither the law nor the facts support these arguments.

The sites to be monitored for purposes of determining the impacts of the BB2 mining

operation on the hydrologic balance and assessing whether the objectives for protection of the

hydrologic balance are being met were repeatedly identified as including the aforementioned off-

permit sites.  Among these off-permit sites is the expected discharge point of the groundwater

after exiting the backfilled areas of the BB2 mine.  Mr. Liddle testified that if the BB1 mine were

shutdown, the responsibility for monitoring the BB1 sites used to monitor the BB2 operations

would be transferred to the BB2 permit (Tr. 165).  Clearly, the unidentified off-permit sites are

necessary.

Such sites must be identified in the BB2 permit application under the plain regulatory

language requiring identification of the site locations.  There is no qualifying terminology

limiting identification to those sites “within the permit area” or “to be created under the permit.”

Contrary to OSM’s arguments, the failure to identify all monitoring sites is not cured or

rendered legal by the fact that Mr. Liddle or other OSM personnel may be willing to assist

inquiring members of the public in understanding the permit application (Tr. 146, 187-88, 190-

91, 408-09).  The plain regulatory and statutory mandate is to identify the sites in the permit

application.

While the legislative and regulatory histories do not make clear the reason(s) for this

mandate, it certainly facilitates the statutory purpose to encourage informed public participation. 

At a minimum, the application’s failure to identify all the sources of monitoring data for the mine

impaired the public’s ability to reasonably evaluate and criticize the monitoring plans and

diminishes the public’s capacity to monitor for, define, and report violations and insure

compliance with SMCRA by appropriate legal action under 30 U.S.C. §§ 1267(h) or 1270.

B.
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Each of the Monitoring Plans Does Not Comply with the Requirement

To Describe How the Monitoring Data Will Be Used

Both the groundwater monitoring plan and the surface water monitoring plan must

“describe how the [monitoring] data may be used to determine the impacts of the operation upon

the hydrologic balance.”  30 C.F.R. §§ 780.21(i)(1) and (j)(2).  SOCM argues that a description

can satisfy this requirement only if it (1) identifies the parameters that the operator and OSM

intend to use to determine the success or failure of the HRP with respect to each PHC and each

HRP objective, and (2) outlines the mechanisms by which such determinations will be made,

such as the specific data trends, parameter levels, or statistical analyses that will indicate the

potential failure of the HRP and trigger action on the part of the mining company and OSM. 

SOCM contends that Skyline’s data use descriptions do not do so and therefore fail to satisfy the

regulatory requirement.  If this regulatory requirement is not satisfied, then OSM violated 

30 C.F.R. § 773.15(c)(1) by approving the application.

The required description of data usage should satisfy a requirement similar to SOCM’s

requirement (1) because the regulations contemplate monitoring based upon the PHC

determination so as to meet the HRP’s objectives for protection of the hydrologic balance.  The

HRP must specify measures to meet various objectives for protection of the hydrologic balance

and address potential adverse hydrologic consequences identified in the PHC determination.  

30 C.F.R. § 780.21(h).  The monitoring plans also must be based upon the PHC determination

and must monitor parameters that relate to the same objectives for protection of the hydrologic

balance.  30 C.F.R. §§ 780.21(i)(1) and (j)(1).

For the groundwater monitoring plan, the permit application provides the following vague

description of how the data will be used:

The primary location of during mining and reclamation monitoring points will be

OW-1 & OW-4.  These are the same collection points used for background data

collection and will allow for comparison of monitoring data to pre-mining data to

determine if any potential impacts have occurred due to the mining operation.

The ground-water monitoring plan will also include GWM-12, GWM-13,

GWM-14 and GWM-15.  These wells are proposed wells and will be utilized for

verification of the acid/toxic materials plan.

(SOCM Ex. 3).  In a similarly vague manner, the surface water monitoring plan provides:

THE PRIMARY LOCATIONS OF THE DURING AND AFTER MINING

MONITORING POINTS WILL BE SWIM-1 AND SWIM-5.  THESE POINTS

WILL BE IN THE SAME VICINITY OF BASELINE DATA COLLECTION

POINTS CONDUCTED BY THE APPLICANT AND WILL ALLOW FOR
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COMPARISON OF MONITORING DATA TO PRE-MINING DATA TO

ASSIST IN THE DETERMINATION IF ANY POTENTIAL IMPACTS HAVE

OCCURRED DUE TO THE MINING OPERATION.

(SOCM Ex. 4).

These descriptions are so vague and general that they cannot form the basis for reasonable

evaluation and criticism of the monitoring plans.  They are therefore inadequate.

At a minimum, the descriptions should explain, as witnesses did at the hearing, what each

monitoring site is designed to monitor either by itself or by comparison to or in conjunction with

other monitoring sites.  On pages 9 through 13 of Skyline’s posthearing brief, it summarizes the

testimony as to the “logic” of the hydrologic monitoring plans to show that they provide for

adequate monitoring of the PHC’s of the BB2 operation so as to meet the objectives for

protection of the hydrologic balance.  That logic is the type of explanation that should be set forth

in the permit application to allow for reasonable evaluation and criticism of the monitoring plans,

including how they will use the data to determine the impacts of the operation on the hydrologic

balance.

That logic explains, among other things, that the groundwater monitoring wells within the

backfill spoil were concentrated in the southeastern portion of the mine because that area will be

the first area to be mined and reclaimed, is in the path of the groundwater flow, is where the

groundwater will first pool, is within or immediately down gradient from the areas where the

worst potentially acid- or toxic-forming materials are located, and is where the groundwater will

discharge into BB1.  Further, that logic informs the reviewer that the southeastern concentration

of wells will allow OSM to obtain “verification as early as possible to show whether the mine

plan is working [and] to get a very quick handle on whether or not there may be problems by this

operation.”  (Skyline’s posthearing brief, p. 12 (quoting Tr. 127)).   

Some detail should also be given as to how the chosen parameters “may” be used to

determine if the mine plan is working or whether there is a potential problem.  Some illumination

of the mechanisms which “may” be used to make such determinations is also warranted, such as

indicating whether statistical analysis, trend analysis, or certain parameter levels will be used. 

This might involve description of a range of trend variations or trend interpretation guidelines for

determining if a potential problem exists (see Tr. 1609-10 (example of description of such

mechanisms for the BB1 mine)).  Without such information, the public or OSM personnel

unfamiliar with the mining operation would find it difficult to determine if the monitoring plan is

adequate or if a potential problem or violation exists or to offer constructive information or 

suggestions for improvement of the plan.

Contrary to the contentions of Skyline and OSM, providing such detail will not unduly

restrict OSM’s discretion or flexibility in analyzing monitoring data and acting upon its analyses.
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The regulations require a description of how the data “may” be used.  30 C.F.R. §§ 780.21(i)(1)

and (j)(2).  It does not require OSM to commit irrevocably to how the data “shall” or “will” be

used.  

Skyline and OSM are correct that the monitoring plans generally need not include trigger

points which require specific action to be taken or contingency plans in the event of detection of

potential problems.  Mr. Liddle credibly testified that contingency plans are only necessary “if

the risk is great and the probability is great of an impact. * * * But it’s not possible or even

necessary to try to develop contingency plan for every conceivable thing that may go wrong at

the mine site, because generally you don’t know what to do until it actually happens and you

investigate the problem.”  (Tr. 1600-01; see also Tr. 1078-80, 1220, 1250, 1343, 1388-90, 1506-

07, 1548-50, 1600).  

C.

The Frequency of Monitoring

1.

Each of the Monitoring Plans Is Inadequate

Because It Fails To Require Monitoring Every Three Months

Under 30 C.F.R. § 780.21(i)(1), the various parameters for groundwater “shall be

monitored and data submitted to [OSM] at least every 3 months for each monitoring location

[and  OSM] may require additional monitoring.”  Similarly, “[t]he monitoring reports [for

surface water] shall be submitted to [OSM] every 3 months [and OSM] may require additional

monitoring.”  30 C.F.R. § 780.21(j)(3).

SOCM argues that Skyline’s monitoring plans do not require the collection and

submission of monitoring data at least every 3 months and therefore violate these regulatory

mandates.  If the application fails to comply with these mandates, then approval of the

application violated 30 C.F.R. § 773.15(c)(1).

The approved monitoring plans require Skyline to collect monitoring data 4 times per

year, but they allow Skyline the flexibility to go as long as 6 months without doing so (SOCM

Exs. 3, 4; Tr. 680, 1099-1100, 1588).  More specifically, the plans call for quarterly monitoring,

preferably in March, July, September, and November to correspond with seasonal variations in

water flow (Tr. 1098-1100); but they allow Skyline to vary from the preferred months by one-

half month in either direction (SOCM Exs. 3, 4; Tr. 680, 1099-1100, 1588).  Allowing Skyline

the flexibility to go as long as 6 months between data collections does not comply with the plain

regulatory language requiring monitoring every 3 months.
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OSM and Skyline characterize the “every 3 months” requirement as a “quarterly”

requirement that OSM has reasonably interpreted to allow for the collection of data at the most

meaningful times according to seasonal variations, thus maximizing the effectiveness of the

monitoring.  Certainly, OSM and Skyline may pursue the objective of maximizing monitoring

effectiveness, but they may not do so in violation of a clear regulatory mandate.  

The selection of the minimum monitoring frequency requirement of every 3 months was

made after consideration of numerous comments in favor of a more flexible requirement,

including one based upon seasonal variations in conditions.  48 Fed. Reg. 43975 (Sept. 26,

1983).  If local hydrologic conditions make additional monitoring necessary or advisable in order

to obtain data at low flow and high flow periods, OSM is still obligated to establish a monitoring

schedule that requires monitoring at least every 3 months, but it may also exercise its discretion

to mandate additional monitoring at critical times.  In light of the failure to comply with the

regulatory requirements to establish monitoring plans that mandate monitoring “every 3 months”,

OSM’s approval of the permit application violated 30 C.F.R. § 773.15(c)(1).

2.

SOCM Failed To Show That OSM Erred By Not Requiring Monthly Monitoring

SOCM further argues that OSM abused its discretion by not ordering more frequent

monitoring on a monthly basis.  The exercise of OSM’s discretion to determine whether

additional (more frequent) monitoring than “every 3 months” was necessary involves substantial

technical analysis.  Therefore, its determination will not be disturbed in the absence of a showing

of error by a preponderance of the evidence.  American Gilsonite Co., 111 IBLA at 33.

Mr. Liddle explained that quarterly monitoring was sufficient to identify any trends

because the groundwater moves very slowly, as determined through OSM’s vast experience

regulating mines in the Sewanee coal seam over the last 20 years, including the adjacent mine

sites (Tr. 58, 90-92 ,1601).  Mr. Rosso concurred (Tr. 1349, 1385-86).  The sufficiency of

quarterly monitoring was also justified by Mr. Liddle and other witnesses based upon the fact

that monthly monitoring at the adjacent mine sites showed little change in the chemistry of the

water from month to month (Tr. 92, 360-61 (Mr. Liddle), 1101-02 (Mr. Slone), 1385-86 

(Mr. Rosso).  As a result, the monitoring schedules at those mines were changed from monthly to

quarterly (Tr. 92-93, 1101-02).

Based upon 6 months of data for acidity and alkalinity from one well at Glady Fork (OW-

10), one spike in sulfate levels at another Glady Fork well (OW-8), and a vague reference to

additional data, Richard Dipretoro, an expert witness for SOCM, challenged the premise that the

chemistry of the water at the adjacent mine sites has not varied much (Tr. 682-83, 732-37, 1624-

25).  He concluded that the limited amount of data from the one well and “significant amounts”

of other data showed rapid changes in the chemistry of the water (Tr. 1624-25).  In so
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concluding, he did concede that some of the data does not show rapid changes (Tr. 1625).

His opinion, based upon such a limited amount of data from a single well, one spike in

another well, and other unidentified data, does not show error in the contrary conclusion reached

by Mssrs. Liddle, Slone, and Rosso based upon their own reviews of the data from all of the

adjacent mine sites.  Such a mere difference of opinion will not suffice to reverse the reasoned

opinion of a member of the Secretary’s technical staff, Mr. Liddle.  American Gilsonite Co., 

111 IBLA at 33.

Mr. Dipretoro noted that quarterly, as opposed to monthly, monitoring would delay the

accumulation of a statistically significant sample of monitoring data and opined that this delay

will unreasonably increase the lead time before problems can be identified and actions taken to

protect the environment (Tr. 684, 1623-24, 1648-49).  If quarterly monitoring generally suffers

from such a defect, then presumably the Secretary would not have promulgated the regulations

(30 C.F.R. §§ 780.21(i)(1) and (j)(3)) establishing quarterly monitoring as the appropriate

minimum frequency.

Mr. Dipretoro failed to adequately explain why the BB2 site is so distinctive as to require

a more rapid accumulation of data than that implicitly and generally regarded as sufficient by

regulation.  He merely alluded to the largeness, uniqueness, and acid-producing potential of BB2

(Tr. 1648).  He did not identify BB2's unique characteristics, unless he intended to do so by his

general references to its large size and acid-producing potential.  He did not explain why

largeness or acid-producing potential should bear upon the monitoring frequency.  Further, the

evidence does not show that the size of BB2 is large in comparison to the average size of a

surface coal mine, but it does show that the acid-producing potential of BB2 is not extraordinary. 

In fact, it has less acid-producing potential than the adjacent mine sites (see e.g. Tr. 283) and the

years of data from those similarly mined sites with more problematic overburden inspires

confidence in the efficacy of quarterly monitoring (see, e.g, Tr. 1404). 

SOCM makes much of the fact that Skyline and OSM have referenced OSM’s authority

and intent to make necessary changes in the TMHP and the HRP in response to any indication

that the current formulation is not working.  SOCM argues that “[f]ailure to require monthly

monitoring is inconsistent with [this expression of authority and intent,] upon which OSM’s

approval of the entire permit depends, because failure to monitor monthly will almost certainly

preclude the detection and remediation of any failure before mining is complete and changes are

therefore impossible to make.”

This argument cannot be sustained.  The evidence does not show that monthly monitoring

is needed to detect and remediate any problems before mining is complete.  SOCM’s own expert,

Mr. Dipretoro, testified that the success of the TMHP could be determined under the monitoring

plans long before mining even reaches the northern portion of the mine 

(Tr. 1740).  
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Furthermore, OSM and Skyline will have the benefit of weekly or biweekly monitoring of

many surface water sites, as required through the NPDES permit (Tr. 109-10, 1055, 1058, 1421-

22; Skyline Ex. 22), which is incorporated by reference into the permit application.  They will

also gain useful knowledge from monitoring in the northern half of BB1, which Mr. Dipretoro

characterized as the best information on the future performance of BB2 (Tr. 1631; see also 

Tr. 1404).

In sum, SOCM has not shown that OSM erred by not ordering monitoring on a monthly

basis.  At best, SOCM has shown a difference of opinions among experts which does not justify

disturbing OSM’s determination.

D.

OSM Did Not Err in Approving the Selection of Monitoring Wells

SOCM’s final challenge to the adequacy of the monitoring plans is a claim that the

location and number of groundwater monitoring wells are insufficient to enable Skyline, OSM,

and the public to determine (1) the suitability of groundwater and surface water for current and

approved post-mining land uses, (2) the success or failure of the HRP for the mine, and (3) the

impacts of the operation on the hydrologic balance.  OSM’s determination of the location and

number of monitoring wells involves substantial technical analysis which will not be disturbed in

the absence of a showing that the decision was in error, i.e., that it is contrary to the evidence or

is otherwise arbitrary or capricious.  See National Organization for River Sports, 138 IBLA at

363; Woods Petroleum Co., 86 IBLA at 52; United States Fish and Wildlife Service, 72 IBLA at

221. American Gilsonite Co., 111 IBLA at 33; Benson-Montin-Greer Drilling Corp., 118 IBLA

at 12.

SOCM has the burden of proof to show that OSM acted arbitrarily or capriciously.  It may

do so by showing that OSM failed to examine the relevant data and articulate a satisfactory

explanation for its action, including a rational connection between the facts found and the choice

made.  See Motor Vehicle Manufacturers Assn., 463 U.S. at 43.  Additionally, OSM’s decision

may be found arbitrary and capricious if it is shown that it (1) relied on factors which an

applicable regulation did not permit it to consider, (2) entirely failed to consider an important

aspect of the problem, (3) offered an explanation for its decision that runs counter to the

evidence, or (4) is so implausible that it could not be ascribed to a difference in view or the

product of agency expertise.  Id.  Even where OSM’s factual findings are supported by

substantial evidence, its decision must be set aside if SOCM can show that it was based on an

error of law.  Wassenburg v. United States R.R. Retirement Bd., 75 F.3d 294, 296 (7  Cir. 1996).th

At pages 36 and 37 of its opening posthearing brief, SOCM alleges:

OSM breached these standards and violated the governing regulations in approving
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monitoring plans for the Big Brush No. 2 mine that do not include (1) monitoring wells

capable of detecting the impact of the Big Brush No. 2 mine on areas west and north of

the permit boundary, (2) monitoring wells capable of detecting the movement of spoil

water through the northern portion of the unmined boundary formation west of Big Brush

Creek, and (3) monitoring wells capable of detecting the formation and movement of

toxic water in areas of the backfill outside the southeastern quadrant of the mine.  In

approving the current number of site locations for monitoring, OSM failed to implement a

mandatory requirement of the applicable regulation, relied on factors which the regulation

does not permit it to consider, entirely failed to consider important aspects of the

problem, and offered an explanation for its decision that runs counter to the evidence.

Before addressing SOCM’s allegations, some general comments are warranted.  SOCM

and its experts have raised numerous criticisms or observations regarding the monitoring plans

and the analytical process by which the content of the monitoring plans was determined.  Despite

SOCM’s assurances that it is not challenging the validity of the CHIA or PHC determination

(see, e.g., Tr. 23), many of these criticisms or observations arguably relate to the validity of the

PHC determination and CHIA.

The indirect challenges to their validity relate to the recurring issue of what level of risk

of adverse impacts to the hydrologic balance implicates the need for monitoring.  The nature and

extent of necessary monitoring obviously depends upon the level of risk (degree of likelihood

and significance) of adverse impacts.   Particularly through its experts’ testimony as opposed to

posthearing argument, SOCM has attempted to discredit the analyses upon which OSM relied in

order to show that the level of risk, and hence the need for monitoring, is greater.

In general, the criticisms or observations amount to mere differences of opinion with

OSM and Skyline experts.  “Because SOCM agrees that the issue is whether OSM acted

arbitrarily or capriciously, the appropriate focus in not on the competing technical views that

OSM, Skyline, and SOCM offer.  The critical question is whether OSM considered all of the

relevant factors, avoided consideration of any irrelevant factor, based its decision on credible

evidence in the record, and satisfactorily articulated a reasonable basis for its decision.” 

(SOCM’s posthearing reply brief, p. 27).

One example of the many differences of opinion involves the statements of Mr. Dipretoro

and Mr. Norris that the hydrologic modeling of Skyline and OSM cannot be accurate or realistic

because the input data was not consistent for all the models (Tr. 1636-37; SOCM Ex. 12, p. 3). 

Mr. Nicholas and Mr. Liddle countered that it was appropriate to use different input values for

different models in developing reasonable worse-case scenarios (Tr. 1297-98, 1536-38).  

Another example is the dispute over whether the TMHP is proven or experimental in

nature.  Mr. Dipretoro opined that it was experimental because he viewed the data from Glady

Fork as showing mixed results and the data from BB1 as insufficient in quantity to reach any
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conclusions (Tr. 710, 1628-30, 1635-36).  Mssrs. Liddle, Slone, Nicholas, and Mottet disagreed,

noting that the TMHP has been used at the adjacent mine sites for 5 or 6 years without any acid

mine drainage and that the data trends are positive (Skyline Ex. 20, Vol. II, Item 44A, pp. 68-70,

Item 44B, pp. 6 (limeamend/02-21-97), Appendix 44B-A, pp. 44B-A-10, 44B-A-11; Tr. 89, 116,

1024-25, 1213, 1518, 1528-29, 1746-48).

Mr. Dipretoro was concerned that no marked change in water quality occurred after

implementation of the TMHP at the adjacent mine sites, but Mr. Mottet explained that the

absence of substantial change is not surprising in light of the slow movement of the groundwater

(Tr. 1746-48).  Further, Mr. Dipretoro’s opinion was based upon less data, as he reviewed data

only through October of 1996, whereas Mr. Mottet had reviewed six more months of data (see,

e.g., Tr. 1628-29, 1746-48).

In general, the opinions of SOCM’s experts, as compared to those of SOCM’s experts,

were grounded in more detailed and comprehensive familiarity and understanding of the site

conditions, monitoring, operations, and permit contents for BB2 and the adjacent mine sites.2

Both individually and collectively, the opinions of SOCM’s expersts are insufficient to meet

SOCM’s burden to show that OSM’s approval of the number and placement of the monitoring

wells was arbitrary or capricious under the standards described above. 

1.

Monitoring to the West and North

30 U.S.C. § 1267(b)(2) “describes the characteristics of ground-water resources that must

be monitored.  They are all strata ‘that serve as aquifers which significantly insure the hydrologic

balance * * *.’”  48 Fed. Reg. at 43974 (quoting section 1267(b)(2)).  

If an applicant can demonstrate by the use of the PHC determination and other

available information that a particular water-bearing stratum in the proposed

permit and adjacent areas is not one which serves as an aquifer which significantly

ensures the hydrologic balance within the cumulative impact area, then

monitoring of that stratum may be waived by the regulatory authority.

30 C.F.R. § 780.21(i)(2).

This exception to the general rule requiring monitoring of groundwater resources “has

been narrowly drawn and requires the operator seeking the exemption to demonstrate to the

 SOCM’s experts were disadvantaged, in part, because the BB2 permit application does2

not adequately identify the monitoring sites or how the data will be used.
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regulatory authority that a particular resource has a limited effect, if any, on the hydrologic

balance.”  48 Fed. Reg. at 43975.  “No lowering of environmental protection or loss of resources

which will be useful in the future is expected.”  Id.  Environmental protection includes

“minimiz[ing] disturbances and adverse impacts of the operation on fish, wildlife, and related

environmental values * * *.”  30 U.S.C. § 1266(b)(11).  Thus, “[i]ssues of * * * use by wildlife

have to be resolved to the satisfaction of the regulatory authority.”  48 Fed. Reg. at 43975.

The premises for SOCM’s argument that OSM erred in deciding not to require

monitoring of the potential impacts of the mining operation to the west and north of the permit

area are several: (1) that OSM relied upon the unsubstantiated assumption that streams to the

west are not perennial and do not support aquatic life, (2) that OSM’s decision is inconsistent

with prior findings of OSM that undesirable effects of mining on the streams similar to the

streams to the west of the permit constituted material damage to the hydrologic balance, and (3)

that the decision is inconsistent with OSM’s determination to require monitoring of the Newton

Sandstone aquifer to the east of the permit in consideration of the human water users in the

Hitchcox Cemetery community.  SOCM concludes that the waiver of monitoring to the west was

based solely upon the absence of identified human water users of the streams to the west and that

OSM arbitrarily gave short shrift to the water needs of aquatic and other wildlife west of the

permit area.3

SOCM’s conclusion is at odds with the evidence showing that OSM considered the water

needs of aquatic and other wildlife west of the permit area and that the decision not to monitor

was not based solely upon the absence of identified human water users to the west.  The

following comments and findings of OSM in its CHIA show that the needs of wildlife and

aquatic life were on its radar screen and that the Newton Sandstone was found not to be a

Material Damage Protected Resource because it does not significantly insure the hydrologic

balance. 

During coal mining activities other natural resources and uses are temporarily

adversely affected by mining such as * * * wildlife habitat * * *.  The key is that

the impacts are minimized so that the resources and their uses can be restored

after mining.  Hydrologic impacts are considered in this same logic.  Water

resources in most cases can be temporarily affected as long as they will be

restored after mining and that no water users will be materially damaged in the

 SOCM focuses primarily on the alleged deficiency of failing to monitor for impacts to3

the west as opposed to the north.  This focus is undoubtedly related to the fact that the risk of

significant adverse impacts to the north is less and, hence, the alleged need for monitoring is not

as great.  Consequently, the focus of this decision is likewise on the OSM’s evaluation of the

need for monitoring to the west.  However, OSM’s evaluation of the need for monitoring to the

north has also been considered and is found rational and not arbitrary or capricious.
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process.  Water users include * * * wildlife [and] aquatic life * * *.  The goal is to

manage the hydrologic resources by minimizing disturbance by mining.  However,

as with impacts to any natural resource or land use there are certain critical levels

that may cause irreparable damage to either the user or the resource.  In hydrology

this critical level is termed “Material Damage”.

This document * * * describes the water resources that are to be protected from

material damage * * *.

(Skyline Ex. 20, Vol. IV, CHIA, p. 4) (emphasis supplied).

The Newton Sandstone was found not to be a Material Damage Protected Resource “even

though it is an aquifer * * *.  This is due to the fact the water bearing unit is a small portion of

the hydrologic balance and the material damage criteria applies to the hydrologic balance not

specific well users.”  (Id., p 64)  OSM explained in the CHIA that

the presence of aquifers is not the best overall indicator of significant ground

water resources since aquatic life uses, [threatened and endangered] species of

fish and wildlife, agricultural and other non-human water uses are not considered

in the aquifer definition. * * * SMCRA refers to prevention of material damage to

the “hydrologic balance” which includes something more than just appeasing

current aquifer water users.  Evaluating the significance of the ground water

resource to the overall hydrologic balance is the primary directive of the

regulatory

agency * * *; if a ground water is significant it is a material damage protected

resource.

(Skyline Ex. 20, Vol. IV, CHIA, p. 11).  OSM concluded that “the water budget shows [the

Newton Sandstone] does not contribute significantly to the hydrologic balance; even though it is

an aquifer capable of supplying water for domestic needs * * *.”  (Id., p. 53)  

As Mr. Liddle explained, OSM did not require Skyline to monitor the Newton Sandstone

west or north of the permit because it was not an aquifer which significantly insures the

hydrologic balance (Tr. 367-74).  The absence of users of the streams to the west was one factor

leading to the conclusion that the aquifer does not significantly insure the hydrologic balance and

that no monitoring was necessary to the west or north (see Tr. 367-74, 385, 1527, 1530, 1597-

98).

Certainly, the absence of users of the streams to the west and north, which may receive

some flow from the Newton Sandstone, is a relevant factor.  In determining whether a waiver of

monitoring is warranted for a stratum, “the focus [should be] on adverse effects to the hydrologic

balance rather than the significance or marginality of an individual resource.  Current and
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potential uses of the ground-water resource would be relevant to any decision for waiver of

monitoring.”  48 Fed. Reg. at 43975.  If the particular resource supplies water to other water

resources that are significant, whether as a supply for fish and wildlife or other uses, those other

uses are relevant.  See id.  Likewise, the absence of such uses is relevant.

The major factors which OSM considered are appropriately related to the risk (likelihood

and significance) of any adverse effects on the hydrologic balance (Tr. 100, 1524-25) so as to

determine the nature and extent of monitoring necessary to protect the hydrologic balance.  In

addition to the absence of water users to the west and north, OSM relied upon the following

factors in determining that there are no probable significant hydrologic effects to the north or

west to necessitate monitoring.

First, the discharge of any significant amount of groundwater to the north or west is not

probable for several reasons: (1) because the postmining watertable elevation to the north and

west is predicted to be 60-80 feet below the Whitwell Shale/Newton Sandstone interface and thus

the groundwater will be contained by the virtually impermeable shale, (2) because even if the

water table were to rise to the level of the Newton Sandstone, it is much less permeable than the

spoils, and (3) because the postmining groundwater is reasonably predicted to flow from

northwest to south-southeast (Tr. 284, 367-74, 385, 1325-32, 1548; Skyline Ex. 35).  

Second, the possible drawdown and dewatering effects to the north and west are

insignificant because there are no water resources to the north or west which would be

significantly impacted even under a worse-case scenario (Tr. 367-74, 385, 1329-32, 1526-30,

1597-98).  Mr. Liddle relied upon calculations showing (1) that, at most, the BB2 mining

operation would shift the groundwater divide a few thousand feet to the west, and (2) that the

Newton Sandstone receives only one to three inches of the approximately 19 inches of available

annual precipitation for recharge, whereas the streams receive the remaining 16 to 18 inches of

recharge per year from interflow at the soil/bedrock interface, indicating that the streams receive,

at best, a small portion of their flow from the Sandstone (Tr. 367-68, 1597-98; Skyline Ex. 20,

Vol. IV, CHIA, pp. 31, 41, 50, 64).  From these calculations, he reasonably concluded that the

BB2 mining operation would result in an insignificant amount of dewatering of the area west or

north of the permit (Tr. 367-68, 1329-32, 1529-30, 1597-98). 

Other factors upon which Mr. Liddle relied include the limited value of placing

monitoring wells in the northern spoils because they would not provide data until after mining is

completed (Tr. 126-27).  OSM preferred to rely upon wells that would provide early indications

of the impacts and effectiveness of the mining and reclamation plans, such as Wells OW-1 and

OW-4 on the eastern edge of the permit, which will be monitored to determine, among other

things, the extent of the drawdown of groundwater within the Newton Sandstone (Tr. 1529-30).  

There was some dispute over the extent of the drawdown and its effects, but it amounted

to a mere difference of opinion.  Mr. Dipretoro speculated as to potential effects on the western
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streams and even less likely effects to the north under what amounted to a worse-case scenario

which is similar to that employed by Mr. Liddle and which is based upon a drawdown effect of

4,000 feet discussed in the CHIA (Tr. 701-03, 748-752, 824-25).

However, Mr. Dipretoro did not review those portions of the permit detailing the

interchange between OSM and Skyline regarding the likely extent of the drawdown and the

suspect assumptions of the worse-case scenario nor did he study Skyline’s reasonable

calculations that the drawdown was more likely to range from 500 to 1,500 feet (Tr. 824-25, 830-

31).  Skyline relied, in part, upon the fact that well OW-1 showed no drawdown effect when

mining operations on BB1 came within 2,000 feet thereof (Tr. 1322-24).  Mr. Dipretoro

countered that drawdown effects were evidenced by a 5-foot drop in the water level in OW-1 and

a 13-foot drop in the water level of well OW-9, which is farther away from the BB1 mining 

(Tr. 1620-21).  He later acknowledged, however, that those drops could be explained by seasonal

variations and the proximity of OW-9 to a creek (Tr. 1699-1700).

While Charles Norris, one of SOCM’s experts witnesses, testified that the shift in the

groundwater divide may be greater than predicted because OSM and Skyline did not account for

the fact that the recharge of the Newton Sandstone may be greater after dewatering, and while he

offered other criticisms of Skyline and OSM modeling (Tr. 547-55, 558-59), neither he nor the

other SOCM experts made their own calculations of the potential extent of the shift in the

groundwater divide (see, e.g., Tr. 751).  Further, Mr. Dipretoro did not know if the suspect

worse-case scenario would result in a significant amount of dewatering, and he ultimately

concluded that there was not enough data to make a determination as to whether the effect on the

western streams would be insignificant (Tr. 751-52, 840).

These opinions do not show error or arbitrariness in Mr. Liddle’s analysis.  They are

simply differences of opinion regarding the necessity of additional data and the interpretation of

the available data.

Turning to the three premises of SOCM’s argument, premise (1) is not correct.  

Mr. Liddle’s assumption that the western streams are not perennial and do not support aquatic

life (Tr. 331-35) was reasonably based upon facts known at the time of permit approval and was

substantiated at the hearing.

In determining whether monitoring sites should be located to monitor possible impacts to

the west, Mr. Liddle evaluated whether there were any water users, including aquatic life, of the

potentially affected water resources to the west (Tr. 331-32).  Those resources are the unnamed

first order tributaries of Green Sea Branch and Rocky River (Tr. 1048, 1093-94, 1314).  He

concluded that there were no users (Tr. 331-35).  The information upon which he relied included

a Skyline inventory of all water users, except aquatic life (Tr. 331-33).  That inventory found no

users (Tr. 332).  He also relied upon the fact that the western streams were similar in size and

elevation to the first order streams (Big Brush Creek and its tributaries) to the northeast above the
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Big Brush Creek/Glady Fork Creek confluence (Tr. 333-35, 1593-95, 1597; Skyline Ex. 20, 

Vol. II, Appendix 40-A, p. 40-A-10).  Because the northeastern streams dry up during the

summer and do not continuously support aquatic life, as determined by a biological survey, and

because of their similarity to the western streams, Mr. Liddle reasonably concluded that the

western streams also dry up and do not continuously support aquatic life (Tr. 333-35, 1593-95,

1597).4

At the hearing, several witnesses, including Mr. Dipretoro, confirmed that the western

streams dry up during the summer (Tr. 702, 1048, 1093-94, 1314, 1511-12).  In fact, the permit

application points out, based upon substantial data, that most first and second order streams

throughout the Cumberland Plateau dry up during the summer and that some first order streams

in the cumulative impact area dry up and do not sustain aquatic life (Skyline Ex. 20, Vol. II, pp.

44-A-7, 44-A-8, Vol. IV, CHIA, p. 7, 10, 30).  Based upon the evidence available at the time of

permit approval and, as confirmed at the hearing, Mr. Liddle’s conclusions regarding the western

streams were supported by competent evidence, did not run counter to the evidence, and were not

otherwise arbitrary or capricious.

SOCM’s argument that OSM should have required Skyline to gather and submit data on

the actual extent of aquatic life in the western streams cannot be sustained.  30 C.F.R. §

780.16(a) provides that the scope and level of detail for fish and wildlife information “shall be

determined by the regulatory authority in consultation with State and Federal agencies with

responsibilities for fish and wildlife and shall be sufficient to design the protection and

enhancement plan required under paragraph (b) of this section.”  The relevant portion of

paragraph (b) states that the protection and enhancement plan shall apply, “at a minimum, to

species and habitats identified under paragraph (a) of this section.”  Those identified are listed or

proposed threatened or endangered species or their critical habitats, habitats of unusually high

value for fish and wildlife, and other species or habitats identified through agency consultation as

requiring special protection.  30 C.F.R. § 780.16(a)(2).  Such State and Federal agencies were

consulted and OSM concluded “that the operation, as proposed, should have no effect on any

threatened or endangered species, or result in destruction or adverse modification of critical

habitats.”  (Skyline Ex. 20, Vol. I, Item 34, Vol. IV, p. II-4)

The implication of Mr. Liddle’s testimony is that a full inventory of the western streams’

aquatic life was deemed unnecessary.  SOCM never explored through cross-examination of 

Mr. Liddle or otherwise OSM’s decisionmaking process regarding the scope and level of detail

of fish and wildlife information that was required.  There is no basis for concluding that OSM

acted arbitrarily in exercising its discretion to determine what information was required.

 Mr. Dipretoro likewise did not doubt the intermittent nature of streams with flows4

unknown to him based upon their similarity to streams which he knew to be intermittent 

(Tr. 840).
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Moreover, even assuming, arguendo, that the western streams in the cumulative impact

area support aquatic life, the evidence shows that the likelihood of any adverse impact to the

western streams is minimal.  This low probability was an important factor in OSM’s decision not

to monitor to the west and is ample justification for concluding that monitoring was not

necessary to protect the hydrologic balance, including any aquatic life in the western streams.

Contrary to SOCM’s premise (2), OSM’s decision not to requiring monitoring to the west

is not rendered arbitrary by the prior findings of OSM that the undesirable effects of mining on

streams similar to the streams to the west of the permit constituted material damage to the

hydrologic balance.  The fact that the prior findings may be inconsistent with OSM’s decision

does not render it arbitrary.  It may be that the prior findings were arbitrary or that they were

based upon different facts or considerations.  Manifestly, the prior findings pertained to different

permit areas and were based, in part, upon the significance of actual effects to the hydrological

balance, whereas OSM’s present decision is based upon both the significance and likelihood of

potential effects.  The prior findings do not show that OSM failed to consider all relevant factors,

considered irrelevant factors, failed to base its current decision upon credible evidence in the

record, failed to articulate a rational basis for its decision, or otherwise show that it is arbitrary. 

SOCM’s third and final premise for the arbitrariness of OSM’s determination not to

monitor to the west is its alleged inconsistency with OSM’s determination to require monitoring

of the Newton Sandstone aquifer to the east of the permit.  In a vacuum, one might just as easily

argue that the disparate treatment shows that the determination to require monitoring to the east

was arbitrary or unnecessary.  Indeed, the actual facts show that monitoring to the east was

probably unnecessary because the drawdown was not likely to extend that far, but that it was

required out of an abundance of caution related to the “high profile” nature of the permit and the

relevant distinction that there is an identified water user to the east, the Hitchcox Cemetery

community, and no users to the west (Tr. 72-73, 1320-25, 1527-29, 1532-33, 1560-63).

 

2.

Monitoring the Backfill Spoil and the Unmined Boundary

In an effort to discredit the selection of the number and placement of backfill monitoring

wells for the BB2 mine, SOCM contrasted their relatively small number and their concentrated

placement with the larger number of relatively more evenly spaced wells at the adjacent mine

sites (see, e.g. Skyline Ex. 3, p. 8; Tr. 1228-31, 1243, 1251-53, 1614, 1688-91).  However, many

of the wells at Glady Fork and Pine Ridge East were not part of the original monitoring plans but

were added during mining to identify problems that developed before implementation of the

TMHP’s (Tr. 1228-31, 1251-53).  More importantly, the comparison is simply not persuasive

evidence of something amiss with the monitoring plans for BB2 or of arbitrariness in OSM’s

actions.
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SOCM’s experts repeatedly attacked the bases for concentrating the wells in the

southeastern portion of BB2.  As SOCM notes, its “experts have cautioned at length that water

may move through the backfilled spoil at [BB2] in very different patterns than OSM and Skyline

predict, and SOCM questions whether Skyline’s [TMHP] has actually worked in the past as

claimed or will work at [BB2].”  (SOCM’s posthearing opening brief, p. 41).

SOCM maintains, however, that these expert disputes over the bases for the monitoring

plans need not be resolved because OSM’s approval of the number and placement of spoil and

boundary wells is arbitrary for two reasons.  First, the approval was allegedly based on a clearly

erroneous assessment of the distribution of acid- and toxic-forming materials in the overburden

of the BB2 mine and thus runs counter to the evidence.  Second, OSM allegedly failed to

consider an important factor: the possibility that its predictions of ground water flow and water

chemistry may prove erroneous or, as otherwise stated, the capability of the monitoring plan to

detect the failure as well as the success of Skyline’s HRP.

SOCM contends that Mr. Liddle erroneously concluded that the acid- and toxic-forming

materials were concentrated in the southern third of BB2 based upon OSM Ex. 5, a map which

Mr. Liddle prepared (see Tr. 88-89, 126-27, 1557-60 (most or the worst of the problematic

materials are in the southern one-half or one-third of the mine site immediately north or

northwest of the monitoring wells)).  Based upon the testimony of Mr. Dipretoro, SOCM

correctly maintains that SOCM Ex. 28, a map prepared and included by Skyline in the permit

application, more accurately depicts the distribution of problematic materials (see Tr. 1630-44,

1734-37).

According to Mr. Dipretoro, the Skyline map shows that the quality of the materials in the

north is worse (Tr. 1633-35, 1735-37; SOCM Ex. 28).  A fair reading of this map is that the

problematic material is rather evenly distributed between north and south and that the worst

material is located to the mid-east and southeast (see SOCM Ex. 28; Tr. 1737-38).  

Mr. Dipretoro acknowledged that the spoil wells are located within or immediately south

of the areas with the worst material and that the wells would intercept the water from these areas

if the projected groundwater flow is correct (Tr. 1737-39).  He also stated that the mining

operation would not reach another area of problematic material farthest to the north for four or

five years so that the TMHP would have been implemented over a substantial portion of the mine

before that northern area would be mined (Tr. 1739-40).  He therefore conceded that the

proposed monitoring points, including the sites on BB1, would generate data from which

determinations could be made as to the success of the TMHP long before the mining operation

reached that northern area (Tr. 1631, 1643, 1740).

Thus, while Mr. Liddle may have mischaracterized the distribution of problematic

materials to some extent, he was correct that the worst of the materials is located in the southeast

(with some in the mid-east as well) and that the projected groundwater flow from the problematic
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areas should be intercepted by the groundwater wells.  His complete analysis and approval of the

groundwater monitoring plan was confirmed by Mr. Dipretoro to a large extent.  It simply does

not run contrary to the evidence but is amply supported thereby.

His complete analysis and approval was based upon the several factors - not just the

distribution of acid- and toxic-forming materials.  Those factors lead to the conclusion that the

plan would allow Skyline and OSM to determine the impacts of mining and the success of the

TMHP as soon as possible to insure protection of the hydrologic balance and the suitability of the

groundwater for current and approved postmining land uses.  Those factors include selecting

locations to the east and south to intercept the groundwater from where it is likely to pool first so

as to obtain monitoring data as soon as possible.

The placement of wells farther north was considered but rejected for numerous reasons in

addition to the location of most or the worst of the problematic materials (Tr. 126-27, 317, 371-

74, 1066-67, 1088-89, 1092-97, 1319-20).  First, all of BB2 will be mined before a northern spot

could be reclaimed, a spoil well could be dug, the water table could restore there, and data could

be gathered (Tr. 126-27, 1066-67, 1231-32).  By that time, if the data shows a potential problem,

corrective adjustments to the TMHP would be impossible because mining would already be

completed (id.).  Second, as previously discussed, there is no chance of a significant amount of

groundwater escaping in the north to the west, north, or east because the projected postmining

water table lies far below the Whitwell Shale/Newton Sandstone interface and the virtually

impervious Whitwell Shale will contain the groundwater.  Third, as already mentioned, there are

no water users, other than the Hitchcox Cemetery community, nor water resources that

significantly insure the hydrologic balance to the west, north, or east, which require protection. 

Fourth, once the water table is fully established, with all the low points filled in, nearly all the

water in the north should eventually flow south through the areas in BB2 and BB1 where the

monitoring wells are located (Tr. 1336).  In other words, there is no likely significant harm to be

monitored to the north and no significant additional benefit from placing a well there (Tr. 384-

385, 1332).

In an attempt to show arbitrariness to meet the standard of review, SOCM couches its

second reason for challenging the number and placement of the groundwater wells in terms of a

failure to consider an alleged relevant factor: the possibility that the predictions of groundwater

flow and water chemistry may prove erroneous or, as otherwise stated, the capability of the

monitoring plan to detect the failure as well as the success of Skyline’s HRP.  This

characterization of the issue begs such questions as (1) to what extent, if any, is the alleged factor

relevant, (2) what should a monitoring plan be capable of detecting, and (3) is the possibility of

error in predictions relevant no matter how unlikely or immaterial the adverse effects upon the

hydrologic balance and the suitability of the water for the current and approved postmining land

uses?

Relying primarily upon Mr. Dipretoro’s opinions, SOCM argues that the monitoring

41

679



NX-97-3-PR

plans are not capable of detecting: (1) the predicted saturation of the pit floor to a depth of 5 feet

throughout the mine, (2) the predicted direction of the groundwater flows throughout the backfill,

(3) the predicted location and unpredicted timing of groundwater discharge points, (4) the

predicted relationship of the postmining water table to streams and buried dragline bench

horizons, (5) the predicted absence of effect on the Sewanee Conglomerate aquifer, (6) the

predicted benign chemistry or absence of acid mine drainage, (7) the absence of quantity and

quality effects on all aquifer areas outside the permit, and (8) upgradient and background or

baseline conditions (see, e.g., Tr. 24-26; Skyline Ex. 3, p. 7).  In Mr. Dipretoro’s opinion, “the

monitoring program has to be based on prudent assumptions that the predictions may not be

correct.”  (Tr. 1537-38)

Taking Mr. Dipretoro’s position to its logical extreme, the predictions, i.e., the

determination of the PHCs, are worthless and there is no limitation upon or basis for determining

the extent and nature of necessary monitoring.  There must be some limitations upon and bases

for monitoring and, by law, those are derived from the PHC determination and the analysis of all

baseline hydrologic, geologic, and other information in the permit application.  See, e.g., 

30 C.F.R. §§ 780.21(i)(1) and (j)(1).

The preamble to the rule promulgating the monitoring plan requirements states,

“Monitoring is to be based on the PHC determination and must be sufficient to measure the

suitability of the * * * water for current and approved postmining land uses [and] to meet the

objectives for protecting the hydrologic balance as set forth in the [HRP] * * *.  Monitoring for

these objectives should result in the data necessary to indicate any unforeseen changes.”  48 Fed.

Reg. at 43976.  “The ongoing monitoring will provide the regulatory authority with operational

data so that adjustments to the [HRP] or other permit conditions may occur.”  Id. at 43965.

The PHC determination necessarily involves an analysis of the risks (the likelihood and

the significance or materiality) of potential adverse impacts in order to meet the objectives for

protecting the hydrologic balance and insuring the suitability of the groundwater and surface

water for the current and approved postmining land uses.  Skyline and OSM correctly tailored the

monitoring program to that risk analysis and those objectives (see, e.g., Tr. 100, 114-17, 291,

325, 327, 410, 1102-04, 1312, 1315, 1334, 1350-52, 1524-29).

In so doing, OSM clearly considered the possibility that the analysis of the risk (the

predictions) may prove incorrect (see, e.g., Skyline Ex. 20, Vol. II, Appendix 44B-A, pp. 44B-A-

10, 44B-A-11).  Monitoring is required at OW-1 and OW-4 on the eastern border despite the fact

that no significant groundwater movement is expected to the east and that the adjacent stream

system was found not to be a material damage protected resource (see, e.g., Tr. 378-79, 1090). 

Monitoring near the Hitchcox Cemetery community was also required despite serious doubts as

to its necessity.  In choosing not to locate monitoring wells elsewhere to the north, east, or west,

the likelihood that a significant amount of groundwater might discharge to the north, east, or west

(i.e., that the predictions might be incorrect) was considered but found insignificant, especially as
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there were no significant water resources or users (other than the Hitchcox Cemetery community)

in those directions and there was a TMHP that was likely to succeed.

The entire monitoring plan selection process involved consideration of the likelihood and

significance of potential future events and their impacts, including potential events and impacts

that were ultimately found (predicted) to be unlikely and/or insignificant.  The degree, if any, to

which those potential events and impacts should be monitored must depend upon the degree of

risk of adverse impacts to the hydrologic balance and the suitability of the water for the current

and approved postmining land uses.

The main thrust of SOCM’s evidence and the unspoken premise of many of its experts’

opinions is that OSM and Skyline have miscalculated the likelihood and significance (i.e., the

risk) of potential adverse impacts of the BB2 operations and/or that OSM and Skyline have

established a threshold level of risk for which monitoring is required that is too high.  At most,

the evidence shows a difference of opinion regarding the risks; it does not show that OSM failed

to consider relevant factors, that its rationale for approval of the monitoring plans runs counter to

or is not supported by competent evidence, or that it otherwise acted arbitrarily.

Mr. Dipretoro opined that a network of piezometers or other monitoring sites were

needed to make the monitoring plans adequate.  His opinion was supported by SOCM’s other

experts, Mr. Norris and Ellen Smith.  They based their opinions upon numerous contentions

which, in general, were effectively rebutted in the expert witness report of Mr. Nicholas, which is

amply supported by the record as a whole.  To reiterate, SOCM’s challenges, at best, amount to

differences of opinion that do not show that OSM acted arbitrarily.

First, Mr. Dipretoro opined that the southeastern spoil wells will not detect the

groundwater table level to the north and therefore that installation of a grid of piezometers is

necessary to effectively monitor whether saturation of the pit floor takes place north of the

southeastern monitoring wells (Tr. 952-53; Skyline Ex. 3, p. 9).  It is anticipated in the HRP that

the basal 5 feet of the pit floor will be permanently inundated following mining and reclamation

as a measure to prevent pyrite oxidation and subsequent acid mine drainage (Skyline Ex. 12).  

Mr. Dipretoro characterized this expectation as “an essential part of Skyline’s plan to avoid [acid

mine drainage.]”  (Skyline Ex. 3, p. 9).  SOCM’s other expert witnesses, Mr. Norris and 

Ms. Smith, concurred that other monitoring points were needed because the southeastern wells

will not detect the water table level farther north (Tr. 558-59, 569-72, 896, 948-49, 952-54).

Using a generally accepted engineering method for calculating water levels in an

excavated area, Skyline predicted that the water levels in the north portion of the backfill would

range from 1810 to 1820 feet, with the levels gradually decreasing to the south where they would

range from 1750 to 1770 feet (Skyline Exs. 6 (pp. 6-7), 36 (p. 9)).  Mr. Norris disputed the

accuracy of the modeling, opining that the assumptions of the model - the aquifer is horizontal

and a constant thickness - do not match the conditions at the mine (Tr. 566-69).  He concluded
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that even if the conditions matched the assumptions, the modeling would not provide a

reasonable scientific basis for restricting the groundwater wells to the southeastern portion of the

mine (Tr. 568-69).

Mr. Nicholas disagreed, opining that the water table modeling was conducted in

accordance with standard scientific practices and that the modeling is accurate within a

reasonable degree of scientific certainty (Tr. 1264, 1333).  He also noted that both a pumping test

in the reclaimed backfill of Glady Fork and monitoring results showing saturation of the pit

floors at Glady Fork and BB1 supported the model’s prediction of submersion of the pit floor at

BB2 (Skyline Ex. 36, p. 9; Tr. 268, 293, 384, 1554-55).  Mr. Liddle echoed Mr. Nicholas, stating

that the modeling and the experiences at Glady Fork and BB1 showed that inundation of most of

the pit floor would probably occur (Tr. 1554-55).

Further, Mr. Liddle opined that even if the pit floor was not completely inundated, the

TMHP will still be effective in preventing acid mine drainage because leaving the pyritic

material dry may be as good as or better than keeping it submerged in anoxic water, especially

when combined with lime amendments (Tr. 1555-56).  Also, the highest pit floor elevations,

where inundation is least likely, are in the northwest where the overburden is generally net

alkaline 

(Tr. 1556-58; SOCM Exs. 7, 28).  Consistent with this testimony, Mr. Slone and Mr. Nicholas

stated that while inundation provided some benefit, it was not essential to prevent acid mine

drainage, as other components of the HRP were more important (Tr. 1150-51, 1337).

While piezometers or wells in the northern backfill would give precise measurements of

the water table, Mr. Nicholas and Mr. Liddle opined that data from the southeastern wells can be

used at an early date to verify the accuracy of the water table modeling and to extrapolate the

level of the water table in the north plus or minus 10 feet (Tr. 310-15, 427-28, 379-80, 1333-34,

1340).  Other monitoring points, such as OW-1, will be useful in determining gradients which, in

turn, can be used to determine whether the water table is above or below a certain level (Tr. 310-

15).  Mr. Liddle concluded that data from the spoil wells can be used to determine to a

reasonable degree of scientific certainty whether the pit floor is completely saturated (Tr. 379-

80).

In sum, the evidence amounts to mere differences of opinion as to the validity and

accuracy of the water table prediction and as to the need for additional monitoring.  SOCM has

not shown that OSM acted arbitrarily.

Mr. Dipretoro and Ms. Smith believed that the piezometer network or other monitoring in

all directions is needed after reclamation for two additional reasons.  They opined that it will

provide data to support or refute the groundwater flow predictions and to give early warning if

the hydraulic gradient appears to favor discharge at a location other than the predicted location

near basin 003 (Skyline Ex. 3, pp. 9-10; Tr. 693-701, 704-05, 911).  Mr. Dipretoro noted that the
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backfill will have a higher topographic profile than the original landscape that could cause water

elevations to rise higher than expected in relation to undisturbed streams, creating gradients

favoring discharge near SW-6 (just north of well OW-1) on Big Brush Creek at an elevation of

1780 feet or elsewhere (id.; Tr. 704-05; see Skyline Ex. 29).  He opined that OSM and Skyline

could not reliably assume that the dip of the pit floor will strictly control groundwater gradients

(Skyline Ex. 3, p. 10).

Ms. Smith was also concerned that the water table might rise substantially higher,

creating eastward gradients towards the creek, if the water does not drain south through the

backfill as efficiently as anticipated (Tr. 893, 895, 904-05, 949-51).  Both Mr. Dipretoro and 

Ms. Smith were particularly worried about the possibility of such gradients developing through

the Newton Sandstone in the northern two-thirds of the mine (Tr. 693-94, 700-01, 879-81, 886,

891).

Mr. Norris likewise disagreed with the modeling of OSM and Skyline that predicted that

the groundwater will follow the dip of the coal pit floor, because a groundwater table typically

forms a subdued replica of the surface topography, with water movement from ridges to low

points under streams (Tr. 537-40).  He stated that the determinant of groundwater flows is

hydrologic gradient not structural contours but implied that gradient may, in fact, follow such

contours (Tr. 537-38).  Further, even if he had confidence in the modeling of OSM and Skyline,

he would still monitor to the north and west until sufficient data was gathered to show that the

model was accurate (Tr. 540).

Mssrs. Slone, Nicholas, and Liddle defended the groundwater flow predictions, stating

that the high permeability of the backfill dictates that topographical influences will be minimal

and that the flow will follow the downdip of the pit floor to the south-southeast (Tr. 1038-42,

1044-45, 1280, 1286, 1533-35).  The proven accuracy of similar groundwater flow predictions at

Glady Fork and BB1 supports their position and Ms. Smith acknowledged that data from those

operations is valuable (id.; Tr. 889-91).

Mr. Dipretoro disputed the alleged fact that the groundwater flow at Glady Fork was all to

the south, asserting that there was some flow east into Spring Branch (a creek) (Tr. 1606-07,

1615-17, 1627, 1653-57, 1660).  He relied, in part, upon Glady Fork data showing that the water

table at well OW-5, which lies south of wells OW-7, OW-8, and OW-9, was 2 feet higher than

the water table at those wells (Tr. 1606-07).  He opined that this fact indicated that any southerly

gradient does not extend past OW-5 and that a more reasonable explanation of the data was that

water was flowing east into Spring Branch, given that the wells were higher in elevation than the

creek (Tr. 1606-07).  He also relied upon a masters thesis study made by Charles Blackburn

which opined that water discharge was most likely to the east into Spring Branch based upon

elevations in the water wells relative to the creek (Tr. 1607, 1728).

However, Mr. Dipretoro did not perform any studies to determine why the water table
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was higher at OW-5 and he acknowledged that the higher table at OW-5 may be attributable to

the large amount of water being pumped into the backfill above OW-5 (Tr. 1653-54, 1749-53). 

Also, the fact that Spring Branch goes dry calls into question Mr. Blackburn’s thesis that there

may be groundwater flows into Spring Branch (see Tr. 1653-57, 1738-32).  Further, SOCM’s

experts’ knowledge of the operations and conditions at Glady Fork and BB1 was certainly not as

comprehensive as that of Mssrs. Liddle, Slone, and Nicholas (see Tr. 889, 915-924).

Mr. Nicholas effectively addressed the concerns that the pit floor downdip will not

control flow and that groundwater might discharge near SW-6 at an elevation of 1780 feet or

elsewhere:

First, experience at Big Brush No. 1, Glady Fork, and Pine Ridge mines shows

that the dip of the coal seam does control ground water levels.  Second, existing

ground water levels in the Newton sandstone are already below the level of the

post-mining highwall and SW-6.  To discharge near SW-6, post-mining water

levels would have to increase.  Mining will remove the impermeable Whitwell

shale, which underlies the Newton sandstone.  With the removal of the Whitwell

shale, the ground water table will reform on the next relatively impermeable layer,

which is the pit floor.  Since the pit floor is more than 30 feet lower, it is virtually

certain that post-mining ground water levels will be lower than pre-mining levels. 

Mining impacts will lower the ground water level, not increase them, making a

discharge near SW-6 unlikely.

Although ground water levels are predicted to remain considerable below the top

of the highwall, monitoring stations are in place to detect impacts if groundwater

did discharge as SOCM's expert claims.  Four sediment ponds are located in

topographic lows, which correspond to the points where ground water would first

intercept the surface.  Each of these points is monitored under the NPDES permit. 

Also, surface water monitoring station SW-5 is located downstream from these

discharge points.  Any discharging ground water would be detected by this

monitoring network.

From the structural maps, it is clear that areas located along the northern and

western perimeter of the mine of Big Brush No. 2 will not control the direction of

ground water flow.  Based on the detailed structural map of the pit floor,

monitoring wells GWM-12, 13, 14, and 15 are located in the path of ground water

flow.  Although flow is not expected in this direction, Skyline's ground water

monitoring plan also includes wells in the Newton sandstone aquifer located down

dip from the mine site.  A well is located between the mine site and Big Brush

Creek to monitor any ground water flow through the highwall.  Monitoring wells

are also located between the mine site and ground water users.  These wells

provide the information needed to verify the predicted ground water flow
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direction.

* * * * * *

In the figure "Estimated Post-mining Water Level Contours and Sewanee Coal

Structure" in Appendix 44-C of the permit, the expected ground water discharge

point is clearly shown approximately 1000 feet south of the boundary between Big

Brush No. 1 and Big Brush No. 2.  Sufficient structural data is available to

accurately determine the ground water discharge point.

SOCM's expert also contends that a piezometer network is needed to provide data

to help estimate the monitoring of the timing of the discharge.  This ignores the

fact that the proposed monitoring points are located in the likely ground water

flow paths.  The monitoring wells are located updip from the expected

groundwater discharge point and will provide data that allows the timing of any

discharge.  Since the southeastern quadrant of the mine is closest to the predicted

discharge point and this portion of the mine will be mined first, wells GWM-12,

13, 14, and 15 located in the southeastern portion of the mine will verify

predictions concerning post-mining water levels, ground water flow directions,

and the timing and location of the ultimate discharge points at an early stage in the

mine's life.  If ground water moves offsite in an unexpected direction, wells OW-

1, OW-4, GWM-16, and GWM-17 will identify this fact.  While these wells are

adequate to identify the discharge location and timing, other wells are also

available.

As noted by SOCM's expert, ground water will leave the Big Brush No. 2 mine at

a structural low near SW-4 and enter the Big Brush No. 1 permit.  Monitoring

wells have been located to intercept ground water flowing through this structural

low.  In addition to the network of wells on Big Brush No. 2, well GWM-15,

GWM-16, and GWM-19 on the Big Brush No. 1 monitor the timing of discharges

between the southern boundary of Big Brush No. 2 and the ultimate discharge

point.  After passing the network of monitoring wells, ground water exiting the

backfill will also flow through a sediment pond and NPDES monitoring point

located on Big Brush No. 1.  Finally, the impact of this discharge is monitored at

SWIM-3 on Big Brush Creek.

Skyline Ex. 36, pp. 10-11 (see also Tr. 371-74, 383, 1088-91, 1166-67, 1391-20; other portions

of this decision discussing the degree of likelihood and significance of flows to east, west, or

north). 

Both Mr. Dipretoro and Ms. Smith acknowledged that the predicted southeast

groundwater flow was plausible (Tr. 848, 896-97, 1727).  Mr. Dipretoro also acknowledged that
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if the water table elevation predictions are correct, there will be no flow to the north or west 

(Tr. 748).  While the monitoring plans will not be able to detect groundwater flow directions in

the north or west portions of the mine (Tr. 799, 896, 948-49, 952-54, 1146), OSM reasonably

concluded that there was no need for such detection, given the unlikeliness and insignificance of

discharges in those areas and the early warning capabilities of the proposed monitoring sites.

A fourth reason for Mr. Dipretoro’s advocacy of additional monitoring points was his

concern that groundwater would emerge into the streams traversing the mine site or would rise

above the projected level of the dragline bench horizon within the backfill (Skyline Ex. 3, pp. 10-

11).  He was concerned that the lateral drains paralleling the benches might not prevent

groundwater from damming and rising to problematic levels (id.).

Once again, Mr. Nicholas effectively responded to Mr. Dipretoro’s concerns:

SOCM's expert contends that piezmeters are needed in other areas to monitor

continuity of the lateral drains.  He suggests that damming of the ground water

would raise water levels unacceptably high.  Lateral drains of the type proposed in

this permit are a well proven technology, having been used for hundreds of years. 

The engineering literature contains the results of extensive research on rock drains

and design criteria are well established.  Literally thousands of drains have been

installed in civil and mining engineering works in this country.  Rock drains of

this type have been successfully used to remove groundwater from foundations,

roadways, hazardous waste sites, landslides, and hollow fills.  Skyline's

consultants have successfully used rock drains of this type to intercept and direct

ground water flow at mine sites in Tennessee, Kentucky, and West Virginia. 

Based on successful application of this technology at numerous sites, installation

of piezometers is not necessary to verify the continuity of the lateral drains.

As previously described, removing the Whitwell shale and increasing the

hydraulic conductivity of the backfill is expected to lower water levels.  In Item

44A of the permit, predicted post-mining ground water levels were compared to

the elevation of reconstructed streams crossing the reclaimed mine.  From

reviewing stream profiles presented in Appendix 44-B of the permit application

and post-mining potentiometric maps included in Appendix 44-C, the only place

where the post-mining ground water table is likely [to] intercept the stream is the

southeastern quadrant of the mine site.  Wells GWM-12, 13, and 14 are located in

the proper place to monitor this potential impact.  However, if water levels did

increase due to "damming" of the lateral, the result would be reflected in the water

levels in the ground water monitoring network.  An increase in water level would

result in a change in the hydraulic gradient, an impact that would be identified

through monitoring of wells GWM-12, 13, 14, and 15.  In addition, a significant

increase in water levels would reverse the hydraulic gradient between the spoil
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wells and wells GWM-16, GWM-17, and OW-1.

(Skyline Ex. 36, p. 12).

Mr. Liddle concurred that the water level in relation to the dragline benches could be

determined (Tr. 381-82).  Furthermore, this relationship is not critical, as some water on the

benches was predicted and other components of the TMHP, such as deep burial and lime

treatment of the problematic materials, are more important (Tr. 383, 151-53, 1155-56, 1337). 

The evidence does not amount to a showing that OSM acted arbitrarily.

Mr. Dipretoro and Ms. Smith also questioned the efficacy of the vaguely described

“french drain” or “rubble zone” along the base of the eastern highwall as a means of increasing

permeability and lowering the water table there (Tr. 708, 822, 883, 903-04, 936-38).  But the

water table elevation projections were made without consideration of the effects of the “french

drain” (Tr. 426-27).  The testimony of Mr. Liddle and Mr. Mottet clearly show that it was not a

key component in the planning, but that it can be created without specific design or much

additional effort in the natural course of mining and that it will increase the permeability and

lower the water table to some unknown extent (Tr. 80-81, 302-03, 426-27, 513-15).  The fact that

its design has not been specified and therefore that its effectiveness cannot be accurately

predicted does not render OSM’s decision arbitrary under the circumstances.

Fifth, Mr. Dipretoro opined that the Sewanee Conglomerate should be, but cannot be,

adequately monitored under the monitoring program (Skyline Ex. 3, p. 11).  Mr. Nicholas, once

again, provided an effective answer:

On page 11, SOCM's expert states that Skyline cannot adequately test the

hypothesis that "...the proposed mine site will not interfere with ground water

flow in the aquifers below the Sewanee coal."

Skyline has already tested this hypothesis.  As part of the background data

collected during the permitting process, Skyline monitored three wells in the

Sewanee conglomerate.  As shown in the permit application, two wells

monitoring the Sewanee conglomerate were located near the northern boundary of

Big Brush No. 1.  Mining on Big Brush No. 1 had no effect on water levels in the

Sewanee conglomerate.  In addition, the monitoring data showed that the Sewanee

conglomerate was a confined aquifer.  In other words, ground water in the

Sewanee conglomerate is kept under pressure by impermeable confining layers of

rock.  On several occasions during background monitoring, ground water was

completely purged from wells in the Sewanee conglomerate.  Despite the

complete dewatering of the wells in the Sewanee conglomerate, water levels in

adjacent cluster wells were unaffected, demonstrating that there is no hydraulic

connection between the Sewanee conglomerate and overlying units in the vicinity
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of Big Brush No. 2.

SOCM's expert also contends that "...Skyline will have affected the floor of the

mine with numerous exploration boreholes, by blasting and by stress relief by

removing the overburden."  None of these factors significantly affect the floor of

the mine.  First, Skyline plugs exploration boreholes.  Next, blasts are designed to

minimize coal breakage; consequently, fracturing of the pit floor below the coal

seam due to blasting is minimal.  Finally, stress relief fracturing occurs due to

relief of stress due to the weight of overlying rock.

Fracturing occurs only when the tensile strength of the rock is exceeded.  In

Skyline's case, the weight of the rock is removed only long enough for material to

be moved from one side of the pit to the other.  The total weight of rock remaining

after mining is the same as before mining.  Due to the limited time that rock is

removed from the pit floor, stress relief fracturing would be minor if not non-

existent.  In addition, the pit floor consists of shale, which is more likely to yield

in a plastic manner instead of fracturing.  Also, the compressive stress applied

after the rock is replaced would close any fractures that did open.

Also, if the above causes did result in fracturing through more than 20 feet of

underlying rock, background monitoring shows that the potentiometric level of the

Sewanee conglomerate is more than 40 feet higher than the pit floor.  This means

that water would flow upward from the Sewanee conglomerate instead of

downward from the pit floor!  Upward-flowing ground water from the Sewanee

conglomerate has not been observed at either the Big Brush No. 1, Pine Ridge

East, or Glady Fork mine.  As presented in the permit, background monitoring

results and observations at previously mined sites demonstrate that the proposed

mine could be expected to not interfere with ground water flow in the aquifers

below the Sewanee coal.

Finally, despite the evidence that the Sewanee coal will not be affected, Skyline is

indeed monitoring the Sewanee conglomerate.  Well OW-4 is located near a

structural low in the pit floor and will be the first location to have a significant

accumulation of water in the backfill.  This well monitors the most likely location

of an impact to the aquifer in the Sewanee Conglomerate.

(Skyline Ex. 36, pp. 12-14; see also Tr. 298-301; Skyline Ex. 20, Vol IV, CHIA, pp. 35-36, 62).

Sixth, additional monitoring points are needed after reclamation, according to Mr.

Dipretoro and Ms. Smith, because of the variability in the overburden’s net neutralization

potential (Skyline Ex. 3, pp. 11-12; Tr. 711-13, 883-85, 896, 908-11, 953-56).  They opine that

without monitoring points spread throughout the permit area, Skyline and OSM will not be able
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to detect to the north the chemistry of the water or the effectiveness of the TMHP in addressing

varying levels of net neutralization potential (id.).  Were the monitoring plan able to do so,

according to Ms. Smith, the knowledge gained would allow for (1) appropriate adjustments in

future mining, and (2) early detection of potential problems that would be useful in developing

mitigation strategies, especially if the groundwater discharges elsewhere than to the southeast 

(Tr. 908-11, 954-56).  Ms. Smith concluded that location of the additional monitoring points may

be best determined after completion of mining to take advantage of the additional data gathered

during mining regarding the overburden chemistry (Tr. 909-10).

Mr. Nicholas effectively responded:

On page 11 of 25, SOCM's expert argues that Skyline has not proposed a

sufficient number of monitoring wells to gauge the performance of its reclamation

technique in preventing [acid mine drainage].  In January 1997, Skyline met with

OSM to determine the appropriate number and location of wells to monitor the

backfill water chemistry.  Several factors were considered in locating the

monitoring wells.  Monitoring wells were located to:  1) be near the point where

mining started, 2) be near the overburden with the most problematic material, and

3) to be located in the path of ground water flow.  First, mining will start in the

southeast quadrant of the mine site and proceed to the north.  Skyline's wells are

located to provide the earliest possible verification of the material handling plan. 

Well GWM-12 is located in the area where mining will begin and at the point

where ground water will exit the mine site to the south.  Well GWM-13 and

GWM-15 are located in structural lows where ground water will first accumulate. 

Wells GWM-13, 14, and 15 are located near the most problematic material. 

These wells were placed immediately down-dip from the overburden holes with

the greatest acid-producing potential.

If the plan is successful in dealing with the material with the greatest acid-

producing potential, then the plan will be successful on the remainder of the site. 

If the plan is unsuccessful, OSM will require a change in the material handling

plan before mining proceeds further.  In any event, as mining progresses the

monitoring wells are properly located.  The proposed ground and surface water

monitoring stations are properly located to make this determination.

(Skyline Ex. 36, p. 14).

Mr. Slone and Mr. Liddle concurred that the southeastern wells are sufficient to show if

the TMHP will work in the area of the most problematic materials, and if it does work there, then

it will work to the north as well (Tr. 383-85, 1168-70, 1547-48).  The water quality there will be

known before the water table could rise high enough (i.e., above the virtually impervious

Whitwell Shale) to possibly discharge elsewhere and therefore adjustments could be made, if
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necessary, before such discharge, if any, occurs (Tr. 1547-48).  Furthermore, as both Ms. Smith

and Mr. Liddle acknowledge, drilling on 625 foot centers during mining will provide even

greater detail as to the overburden chemistry from which to make determinations regarding

additional monitoring (Tr. 908-911, 1559-60).  The dispute as to whether additional monitoring

must necessarily be required now, later, or ever to protect the hydrologic balance and insure the

suitability of the water for current and approved postmining land uses is a mere difference of

opinion.

Seventh, Mr. Dipretoro advocated additional monitoring to document drawdown,

recovery and quality effects, if any, on groundwater outside the permit area, referring particularly

to effects to the west (Skyline Ex. 3, p. 12).  The alleged need for additional monitoring for such

purposes is discussed in part III.D.1. of this decision.

Eighth, and finally, Mr. Dipretoro opined that the wells available for comparison of

premining data to postmining data is inadequate, especially as wells OW-1 and OW-4 may be

eliminated by mining and OW-1 will be dewatered because of the proximity to mining (Skyline

Ex. 3, pp. 12-13; Tr. 696, 1613).  He would require additional monitoring sites outside the

eastern, western, and northern boundaries (Skyline Ex. 3, pp. 12-13).

As mentioned, the alleged need for additional monitoring to the west and north is

addressed in part III.D.1. of this decision.  Mr. Nicholas’ retort to Mr. Dipretoro’s concerns is

also relevant:

On page 12 and 13 of 25, SOCM's expert is concerned that mining could

eliminate wells OW-1 and OW-4.  SOCM's expert also is concerned that well

OW-1 will be dewatered as the pits approach.  He also claims that well GWM-13

is redundant with well OW-1.  Additionally, he states that this redundancy

removes the only well in the Newton sandstone available for comparison of

monitoring data to pre-mining data.

First, a large body of background data is available for the aquifers in the area. 

Baseline water quality is well established from this data.  In addition to the data

collected for this mine site, background data is available for monitoring wells

located at nearby mine sites.  Water quality data is also available from sampling of

drinking water wells in the area and published data is available for aquifers on the

Cumberland Plateau.  Background water quality is well established and additional

monitoring is not necessary to establish baseline conditions.

Despite SOCM's expert's concern, wells OW-1 and OW-4 are clearly located

outside the limits of mining.  Mining will not eliminate these wells.  One of the

purposes of well OW-1 is to monitor aquifer dewatering and the effect on Big

Brush Creek.  SOCM's expert requests that a piezometer nest be installed between
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the east pit wall and the creek.  Yet, the piezometer nest of OW-1 in the Newton

sandstone and OW-4 in the Sewanee conglomerate is located between the creek

and the east wall of the pit as SOCM's expert requests.

Despite SOCM's expert's claim that wells GWM-13 and OW-1 are redundant,

they serve quite different purposes.  Well OW-1 monitors drawdown and water

quality effects in the Newton sandstone.  Well GWM-13 monitors water levels

and water quality in the backfill.  GWM-13 is part of the network of well that

allows Skyline to verify that ground water predictions and that the material

handling plan is working as designed.  SOCM's expert's claim that the redundancy

of OW-1 and GWM-13 removes the only well in the Newton sandstone available

for comparison of monitoring data to pre-mining data is wrong and ignores the

large amount of background data that is already available.

(Skyline Ex. 36, pp. 15-16).

Mr. Nicholas’ retort is accurate, except for the comment that OW-1 and OW-4 will not be

eliminated.  In fact, it is uncertain whether OW-1 and OW-4 will survive mining, but they will be

replaced if they are damaged or destroyed (Tr. 1223-24, 1585).

In sum, SOCM has failed to show that OSM acted arbitrarily in its selection of the

number and locations of the monitoring wells.  SOCM’s own witness, Ms. Smith, conceded that

“there is some good logic with the current construction of the plan” and that Mr. Liddle “made a

rational decision.”  (Tr. 912)  

E.

SOCM Failed To Show That OSM Erred

by Not Requiring Toxicity Testing or Monitoring of Dissolved Oxygen

In a prehearing report prepared by Mr. Dipretoro, he asserted that the monitoring plans

should have contained testing for dissolved oxygen and toxicity (Tr. 757-58).  These tests are not

required by regulation (see, e.g., Tr. 1085-86) but SOCM has maintained that they are necessary.

The purpose of dissolved oxygen testing is to monitor for the oxidation reduction

potential of the backfill spoil water.  Maintaining low oxygen levels is important in preventing

material damage to the hydrologic balance outside the permit area through the effects of pyrite

oxidation (see Tr. 1157).

Skyline’s experts testified that such testing was not warranted because oxygen levels

where the pyritic materials are concentrated deep underground at the pit floor are typically

minimal and because the testing is unreliable (Tr. 1085, 1165, 1180, 1344-45, 1377-82).  At the
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hearing Mr. Dipretoro agreed with Skyline’s expert witnesses that dissolved oxygen testing was

not warranted because the testing is not reliable (Tr. 758, 1345, 1377-82).  

He maintained, however, that the oxidation reduction potential of the backfill spoil water

should still be monitored because while OSM monitored for the byproduct of pyrite oxidation,

iron (dissolved and total iron), it did not monitor to detect the two different oxides of iron

(ferrous and ferric), and ferrous iron has a much more deleterious effect on streams which

requires different remediation techniques than those for high ferric iron concentrations (Tr. 672,

674-76, 723-24, 758, 761-62).  He later clarified that such testing would only be necessary if

dissolved iron reached a certain level (Tr. 724).

While he asserted that such testing would also assist in determining whether the HRP was

working (Tr. 724), he never adequately explained what additional benefit such testing would

provide for this purpose that testing for dissolved and total iron does not provide.  Skyline’s

experts testified convincingly that there is no additional benefit and that they had never heard of

such testing being required (Tr. 1088, 1345-47, 1381-82).  In consideration of this testimony, 

Mr. Dipretoro backtracked again and declared that testing for speciation of iron was not worth

pursuing (Tr. 1638-39).

The primary, if not sole, benefit of the proposed additional testing apparently relates to

remediation if a problem arises.  The testing for dissolved and total iron is adequate to detect a

problem and, if one occurs, the additional testing may be required then, if necessary.  SOCM has

not shown that OSM acted arbitrarily in not requiring iron speciation testing.

Mr. Dipretoro recommended toxicity testing of groundwater wells to ensure that

groundwater discharges from BB2 will meet in-stream standards as opposed to NPDES effluent

limitations because the mine discharge will constitute nearly all of the creek flow for substantial

periods after mining is complete (Tr. 676-77, 1639).  He opined that monitoring plan

requirements to test for heavy metal concentrations would not necessarily be sufficient because

some organisms are sensitive to high total dissolved solids regardless of the nature of the

material or because a combination of metals may be toxic despite the fact that the metals

individually test below toxic concentrations (NPDES water quality standards) (Tr. 764-70). 

Mr. Rosso was not aware of toxicity testing ever being required for groundwater 

(Tr. 1382).  Such testing is simply is not designed for groundwater and it is costly (Tr. 1383-84,

1409-11; Skyline Ex. 27, p. 28).  In response to Mr. Rosso’s opinions, Mr. Dipretoro retracted

his advocacy of toxicity testing for groundwater wells but insisted that it should still be

performed on a large spoil spring that is predicted to develop from mining BB2 and BB1 

(Tr. 1638-39).

While Mr. Rosso conceded that heavy metals testing was not a substitute for toxicity

testing and that a combination of metals possibly could be toxic despite the fact that the metals
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individually test below the NPDES water quality standards, he opined that that possibility was

remote at the BB2 mine (Tr. 1401-03, 1409, 1411, 1419).  He further opined that toxicity testing

was typically not performed at the beginning of a mining operation and that metals testing would

identify any problem at BB2 (Tr. 1382, 1409-10; see also Tr. 1087 (Mr. Slone), 1348 

(Mr. Nicholas)). 

Mr. Slone concurred, explaining that extensive monitoring at the adjacent mine sites has

shown which metals are present at detectable limits and which are known to be toxic to aquatic

life at elevated levels, and monitoring for those parameters has been incorporated into the

NPDES permit (Skyline Ex. 27, pp. 28-29).  While toxicity testing at the adjacent mine sites has

been employed in response to problems, it is incapable of identifying the specific element(s)

which may be causing a toxicity problem (Tr. 1086).  Therefore, additional testing was done to

determine which metals were causing the problem and testing for those metals is sufficient to

detect toxicity problems at BB2 and adjacent mine sites (Tr. 1086-87).  Mr. Liddle likewise

testified that OSM knows which parameters to monitor from its vast experience regulating

mining in the Sewanee coal seam over the past 20 years, including the adjacent mine sites 

(Tr. 91-92, 94).

Toxicity monitoring tests for problems related not only to metals but also to organic

compounds, and such compounds of any significance are not expected to be present at BB2 

(Tr. 1418-19).  The test is not used at the beginning of an operation because of its costs, inability

to actually identify the specific element(s) causing the problem, and the variability of its results

(Tr. 1383-84, 1409-11; Skyline Ex. 27, p. 28).  

Mr. Dipretoro failed to rebut this testimony.  Instead, he acknowledged that he did not

know whether the likelihood of a toxicity problem would be remote if metals testing showed

compliance with NPDES within-stream standards (Tr. 1676-78).  He further acknowledged that

he was not aware of any instance in which toxicity testing was required at the beginning of an

operation before any problems are detected (Tr. 1678, 1682-83).  

As to the likelihood that toxicity testing would be necessary, Mr. Dipretoro did reference

the fact that water from a similar mining operation, Glady Fork, had failed toxicity testing 

(Tr. 1640).  However, this happened before implementation of the TMHP at Glady Fork, the

testing occurred at a spoils basin that was not allowed to discharge, and metals testing also

indicated that there was a problem, as the metals were exceeding NPDES standards (Tr. 1744-

45).  

In sum, SOCM has not shown that OSM acted arbitrarily.  The evidence shows that

testing for metals and total and dissolved iron is sufficient at the BB2 mine site.  At best, SOCM

has shown there is a difference of opinion as to whether testing for toxicity is necessary.  

IV.
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Remedy

The final issue is what remedy is appropriate, given the failures (1) to identify all of the

monitoring sites, (2) to describe how the monitoring data will be used to determine the impacts

upon the hydrologic balance, and (3) to require monitoring at least every 3 months.  Where, as

here, the party challenging the approval of a permit has actively waived or acquiesced in waiver

of the review deadlines in 30 U.S.C. § 1264(c) and deficiencies are identified, this office is not

restricted automatically to denying the permit in whole or in part and to putting a halt to mining. 

See Natural Resources Defense Council, Inc. (NRDC) v. OSM, 94 IBLA 269, 283 (1986).  Under

such circumstances, this office is not bound to the same remedies as OSM in reviewing the

permit application but may fashion relief which is appropriate to the case.  See id.

SMCRA provides for stringent review deadlines for challenges to OSM’s permit

decisions and 43 C.F.R. § 4.1365 provides that a request for review shall not stay the

effectiveness of an OSM decision pending completion of administrative review.  Based upon that

review, the permit may be denied or granted in whole or in part.  30 U.S.C. § 1264(c).  

The apparent purpose of the stringent review deadlines in SMCRA is to benefit the permit

applicant, i.e., to provide it with expeditious resolution of the status of its permit application,

such that the permittee will not incur a lengthy delay in its operations.  NRDC, 94 IBLA at 282. 

On the other hand, if the application is disapproved, presumably Congress intended that the

applicant can seek speedy review of that denial and possibly take remedial action to secure the

permit as soon as possible.  Id.

One of the ultimate purposes of SMCRA is to “strike a balance between protection of the

environment and agricultural productivity and the Nation’s need for coal as an essential source of

energy.”  30 U.S.C. § 1202(f).  These purposes should guide the fashioning of a remedy in this

case.

The first two deficiencies are technical or “paper” violations that pose no immediate

threat of environmental harm.  They relate primarily to the public’s ability to participate in

monitoring of the mining operation and are easily correctable.  The third deficiency involves only

a slight deviation from the regulatory requirements of monitoring at least every 3 months and is

also easily correctable.

Given these facts as well as the fact that the monitoring plans have been found otherwise

adequate herein, the approval of the permit is upheld, except with respect to the aforementioned

deficiencies, and mining operations may proceed, subject to the condition that Skyline comply

with the regulatory requirements to monitor both groundwater and surface water at least every 

3 months.  Further, within 30 days of receipt of this decision, Skyline shall (1) submit to OSM an

application for a permit revision to correct the deficiencies and (2) provide a copy of the

application to SOCM.  Within 30 days of receipt of the permit revision application, SOCM may
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file with OSM written comments or objections to the application.  OSM shall evaluate the

application in accordance with 30 C.F.R. § 774.13(c) and issue a written decision, within a

reasonable time after expiration of the 30-day comment/objection period, either granting,

requiring modification of, or denying the application.  That decision shall be subject to review in

accordance with 30 C.F.R. Part 775.

Harvey C. Sweitzer

Administrative Law Judge
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Samuel J. Short and J. Michael West, attorneys for Intervenor 
Commonwealth of Kentucky, Energy and Environment Cabinet 

Before: Administrative.Law Judge Harvey C. Sweitzer 

I. Introduction 

This proceeding relates to the decision by the Office of Surface Mining 
Reclamation and Enforcement ("OSM" or '10SMRE") to terminate Cessation Order 
("C011 ) No. C14-081·538-001. The M.L. Johnson Family Properties, LLC ("JoJ:mson 
LLC") has challenged the validity of that decision. OSM maintains that the CO 
issued to ?remier Elkhorn Coal Company ("Premier Elkhom1') has been properly 
terminated because the company abated the violations cited in the CO and satisfied 
the applicable criteria for establishing a right of entry. Based upon a thorough 
review of the administrative record and the pleadings, and for the reasons discussed 
herein, this Decision upholds 9SM's decision to terminate the CO. 

II. Legal Framework 

At all times material hereto, the Commonwealth of Kentucky has, through the 
Energy and Environment Cabinet ("Kentucky Cabll!-et")1 exercised primary 
authority for administering the Sta}'e's equivalent of the Surface Mining Control and 
Reclamation Act of 1977{"SMCRA11), 30 U.S.C. §§ 1201-1328, and its implementing 
regulations, subject to OSM's oversight authority. Kentucky received the requisite 
approval for its regulatory program, including the applicable statutory a1"1.d 
regulatory provisions1 in May of 1982. See 30 C.F.R. § 917.1.0; see generally Ky. Rev. 
Stat. ("KRS") Ch. 350i 405 Ky. Admin. Reg. ("KAR") Ch. 1-30. Subsequent 
amendments and approval dates relative to the Kentucky program are set forth at 30 
C.F.R. § 917.15. 

At issue in this proceeding are the requirements for establishing a valid right 
of entry under SMCRA and the Kentucky State program. Under SMCRA, no permit 
shall be approved unless the application affirmatively demonstrates1 and the 
regulatory authority finds in writing, that: 

2 
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(6) in cases where the private mineral estate has been severed from the 
private surface estate, the applicant has submitted to the regulato1-y 
authority-

(A) the written consent of the surface owner to the extraction of 
coal by surface mining methods; or 

(B) a conveyance that expressly grants or reserves the right to 
extract coal by surface mining methods; or 

(C) if the conveyance does not expressly grant the right to extract 
coal by surface mining methods, the surface-subsurface legal 
relationship shall be determined in accordance with State law: 
Provided, That nothing in this Act shall be construed to attthorizc 
the regulatory authority to adjudicate property rights disputes_ 

30U.S.C.§1260(b)(6). OSM's termination of the CO issued to Premier Elkhorn and 
the Johnson LLC's Application for Review raise issues specific to subsection (C) of 
§ 1260(b)(6) and the corresponding Federal and State regulations. 

SMCRA's implementing regulation is similar to the statutory language, but 
has been restated to require the applicant to submit documentation. It provides, in 
pertinent part, that: 

(fl.) An application shall contain a description of the documents upon 
which the applicant bases his legal right to enter and begin surface coal 
mining and reclamation operations in the permit area and shall state 
whether that right is the subject of pending litigation. The description 
shall identify the documents by type and date of execution, identify 
the specific lands to which the document pertains, and explain the 
legal rights claimed by the applicant. 

(b) Where the private mineral estate to be mined has been severed 
from the private surface estate, an applicant shall also submit -

(3) If the conveyance does not expressly grant the right to extract 
the coal by S1.lrface mining methods, documentation that under 

3 
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applicable State law/ the applicant has the legal authority to extract 
the coal by those methods. 

(c) Nothing in this section shall be construed to provide the regulatory 
authority with the authority to adjudicate property rights disp11tes. 

30 C.F.R. § 778.15. 

Kentucky's regulato1y counterpart also focuses on the documentary 
requirements. During the time periods relevant to this proceeding, the State's 
appmved program provided, in part, that: 

(1) Each application shall contain a description of the documents upon 
which the applicant bases his or her legal right to enter and begin 
surface mining activities in the permit area and whether that right is 
the sul;iject of pending litigation. The description shall identify those 
documents by type and date of execution, identify the specific lands to 
which the document pertains, and explain the legal rights claimed by 
the applicant. 

(2) If the private mineral estate to be mined has beei-1. severed from the 
private surface estate, the application shall contain: 

(c) If the conveyance does not expressly grant the right to extract 
the coal by surface mining methods, a copy of the original 
instmment of severance upon which the applicant bases his right 
to extract coal by surface mining methods and documentation that 
under applicable state law, the applicant has the legal authority to 
extract the coal by those methods. 

405 KAR 8:030 Sec. 4 (2014). 1 

1 Kentucky has taken action to amend this regulatory provision to more closely 
mirror the Federal regulation. Kentucky's proposed amendment and an 
opportunity for public comment were published in the Federal Register on J1.1ne 12, 
2015. See 80 Fed. Reg. 33456 (June 12, 2015). This Decision cites the 2014 approved 
regulatory provision which OSM relied upon when issuing its tennii1ation-

4 
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III. Background 

Premier Elkhorn has a permit to mine coal in Pike County near Virgie, 
Kentucky. Jt. Stip. 12; R. 1139. Although the company's permit involves multiple 
tracts, this proceeding only relates to Tract 46. On December 19, 2014, this tribunal 
issued a Decision that sets forth an extensive description of the background and 
prior litigation related to Tract 46 which will not be repeated herein. Instead, a brief 
summary of the relevant facts and procedural background is provided to establish 

the context for this proceeding.2 

A. Ownership and Permitting 

The mineral and surface estates for Tract 46 have been severed since the early 
1900s. Jt. Stip. <.1[13-4. Premier Elkhom's affiliate, the Pike-Letcher Land Company 
("PLLC''), 3 owns the min~ral estate.associated with Tract 46. Jt. Stip. <[~ 1, 4; see also 
R. 297. The surface estate (consisting of about 450 acres) was pi-eviously owned by 
M. L. Johnson.who left an undivided Vs interest (12.5%) to each of his eight heirs 
when he passed away. R. 171 268, 51.0, 1487. Two heirs conveyed their 12.5% 
h1terest in Tract 46 to PLLC and five heirs transferred their interests to the Johnson 
LLC. R. 13, 267-74, 276~7?, 506, 1487-88, 1501-12, 1593-94. By the fall of 2014, the 
surface estate was owned collectively by the Johnson LLC (62.5%)1 PLLC (25%), and 
Shirley Akers (12.5%)4 as tenants in common. Jt. Stip. <]['jf 2-3i see also R. 17, 510. 
Although the members of the Johnson LLC have never consented to surface mining 
on Tract 46, PLLC has executed an Amended Right of Entry Agreement with 

2 As part of the prior consolidat~d proceeding before this triblUlal (Docketed as NX~ 
2014-01-R and NX-2014-02-R) involving Tract 46 and the same litigants, the parties 
submitted factual material in the form of joint stipulationS' (11Jt. Stip.") and a joint 
written record ("R.") totaling more than 1600 pages. Pursuant to this tribunal's June 
4, 2015, Order, those joint submissions wel·e resubmitted and made part of the 
admhtlstrative record for this proceeding. 

3 Premier Elkhorn and PLLC are both subsidiaries of TECO Coal Corporation. Jt. 
Stip. at 'iI 1. 

4 According to the Opening Brief of Premier Elkhom., Shirley Akers has now sold her 
share of the surface estate to Premier Elkhorn, giving the coal company and its 
affiliate a 37.5% share of.the surface estate. See Premier Elkhom's Opening Brief at 1 
n.1. Premier Elkhorn did not1 however, make the sale documentation part of the 
administrative record for this proceeding . 

5 
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Premier Elkhorn that granted the coal company a right to enter and conduct surface 
mining. Jt. Stip. 117, 14; R. 313-18, 322-27, 331.-36, 1580-85. 

On October 16, 2003, Kentucky issued Permit No. 898-0944 to Premier 
Elkhorn. Jt. Stip. 19; R. 165-67. That permit authorized surface mining operations 
on a total of 370.80 acres encompassing multiple different tracts,5 including 

approximately 6 acres within Tract 46. J t. Stip. 'fiI 5, 9; R. 165-67, 1141-42. On May 
1, 2014, Kentucky issued Amendment #1 which added 179.60 acres to the entire 
permit area, including approximately 61 additional acres within Tract 46. Jt. Stip. 'i[~ 
6, 9; R 160-62, 1141-42. 

Thereafter, Kentucky approved three additional minor revisions to Premier 
Elkhorn' s permit relevant to Tract 46. It approved Minor Revision #1 on May 23, 
2014, which updated the surface ownership infomi.ation for Tract 46 to include the 
names and addresses of each individual owner. R. 1346-50. On June 6, 2014, 
Kentucky approved Minor Revision #2, finding that the permit application. 
contained the documentation necessary to satisfy the right of entiy requirem.ents 
1mder subsection (c) of 405 KAR 8:030 Sec. 4(2). Jt. Stip. 1110-11; R. 766-68, 1144. 
And, on September 18, 2014, Kentucky approved Minor Revision #3 which corrected 
the pmcedural deficiencies associated with Minor Revision #2 and re-approved the 
right of entry for Premier Elkhorn1 s permit as to Tract 46. R. 1459~1545. 

B. Prior Litigation 

The Johnson LLC has litigated varioiis issues associated with Premier 
Elkhom's permit in multiple different forums. On May 14, 2014, the Johnson LLC 
filed a civil action under the citizen suit provisions of SMCRA in the United States 
District Court for the Eastern District of Kentucky ("District Court") requesting 
declaratory and injunctive relief. R. 12-33. About a month later, on June 13, 2014, 
the District Court issued a Memorandum Opinion and Order granting the Johnson 
LLC' s motion for preliminary injunction and ordering Premier Elkhorn to cease 
mining pending an inspection by the Secretary. M.L. Johnson Family Properties I.LC v. 
Jewell, 27 F. Supp.3d 767 (E.D. Ky. 2014), vacated, No. 14-5867 (6th Cir. Oct. 31, 2014). 

The District Court determined that the Johnson LLC was likely to succeed on 
the merits because the permit did not contain all the information required by 30 
U.S.C. § 1260(b)(6). Specifically, the District Court found tha.t the regulator who 

5 Premier Elkhorn's permit relates to 48 different tracts. Of that total, 17 tracts a.re 
directly affected by surface mining and the rest are. contiguous tracts . .R. 1142. 
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approved the permit application did so under subsection (A) which required the 
applicant to submit "the written consent of the surface owner to the extraction of 
coal by surface mining methods." 30U.S.C.§1260(b)(6)(A). Johnson v. Jewell, 27 F.3d 
at 771. Relying on cannons of statutory interpretation, the District Court concluded 
that subsection (A) requires the consent of all surface owners - thus, the consent of a 
single surface owner would not suffice. Id. at 771-73. 

In accordance with the District Court's order, OSM conducted an inspection 
of Premier Elkhorn' s permit for Tract 46 and issued a Federal Inspection Report 
dated July 17, 2014. Jt. Stip. CJ[ 18; R. 1138-47. In that report, OSM cited the District 
Court's decision that found Premier Elkhom's original permit application did not 
comply with subsection (A) of§ 1260(b)(6). OSM also considered whether Minor 
Revision #21 which issued during the pendency of th~District Court proceeding, 
satisfied Kentucky's regulatory counterpart to subsection (C) of§ 1260(b)(6). 
Because the District Court had not examined the validity of Minor Revision #2, OSM 
performed its own analysis and fmmd the revision procedurally flawed for failir1g to 
provide notice and an opportunity to object. R. 1146. Based on these findings, OSM 
concluded that Premier Elk.hem did not have a valid perntlt for Tract 46 and issued 
a CO. R. 1136-37, 1146-47; 1155·57; Jt. Stip. 120. 

Both Premier Elkhorn and the Kentucky Cabinet filed Applications for 
R1:~view with the Office of Hearings and Appeals ('10HA1') challenging OSM' s 
issuance of the C0.6 Those Applications for Review were consolidated for purposes 
of adjudication1 and the Johnson LLC moved for, and received, permission to 

intervene as a full party in the consolidated proceeding. 

During the pendency of that proceeding, the Kentucky Cabinet approved 
Minor Revision #3. Premier Elkhorn submitted its third revision in order to satisfy 
the remedial measures set forth in the CO which required the permittee to take one 
of three actions in order to abate the violation: (1) immediately commence 
reclamation of the disturbed area on Tract 46i (2) obtain the written consent of each 
surface owner for Tract 46 and apply for a permit in accordance with the approved 
Kentucky program; or (3) take action in accordance with the approved Kentucky 

1' Premier Elkhorn also appealed the District Court's preliminary injunction order to 
the Sixth Circuit Court of Appeals. J. Stip. 116. On October 31, 2014, while the 
Applications for Review·remained pending, the Sixth Circuit issued a ruling, 
dismjssing Premier Elkhom's appeal of the preliminary injunction as moot and 
vacating the District Court's order. M.L. Johnson Family Properties LLC v. Jewell, No. 
14-5867 (61h Cir. Oct. 31, 2014). 
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program to establish a right of entry for Tract 46 under "alternate means" and 
comply with the notice and comment process required for revisions. R. 1147. 
Premier Elkhorn submitted its permit revision based .upon the third remedial option. 
R. 1485. 

The Jolmson LLC filed an objection to the requested revision, and after 
responding to those objections in writing, the Kentucky Cabinet approved Minor 
Revision #3 on September 18, 2014. R. 1459-61.. OSM determined, based upon this 
approval, that the violatiori.s listed in the CO had been abated and submitted a 
motion for approval to terminate the CO pursuant to 30 C.F.R. § 843.1 l(f). 

On December'l9, 2014, this tribunal issued a Decision upholding OSM's 
issuance of the CO (No. C14-081-538-001) as a valid exercise of OSM's oversight and 
enforcement authority and granted the motion for approval to terminate the CO. 
Premier Elkhorn et al. v. OSM, NX-2014-01-R Consolidated (Dec. 19, 2014). The 
Johnson LLC Kentucky Cabinet, and Premier Elkhorn each filed separate appeals of 
that Decision wi~h the Interior 'Board of Land Appeals (''IBLA" or "Board"). In 
addition, the Johnson LLC petitioned the Board for a stay of that portion of the 
Decision granting OSM's motion. for approval to termir1.ate the CO. Johnson I.LC et al. 
v. DSM, IBLA 2015-73 (Mar. 13, 2015). 

In an Order issued on March 131 2015, the Board concluded that this tribtmal 
lacked jurisdiction to approve termination of the CO. Based on that conclusion, the 
Board vacated that portion of the decision granting the motion to terminate the CO 
and then dismissed the Johnson LLC's appeal and petition for a stay as moot. 
Johnson LLC et al. v. OSM, IBLA 2015-73 (Mar. 13, 2015). The appeals filed by 
Premier Elkhorn and the Kentucky Cabinet remain pending before the Board. 

C. Termination of the CO and Application for Review 

On March 24, 2015, following receipt of the Board's Order, OSM's Lexington 
Field Office issued a letter terminating the CO. Ex. JPF 001-002.7 That Jetter attached 
and relied on the reasoning contained in the original termination and narrative 
document prepared on October 24, 2014. Ex. JPF 003-007. The Johnson LLC filed an 

7 Although the parties were encouraged to confer and jointly stipulate to a 
supplemental record for this proceeding, they could not reach an agreement. 
Instead, the parties agreed to provide supplemental exhibits di.iring the briefing 
process and to identi.fy them with· a party abbreviation and document number. 
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Application for Review of the Termination with OHA and requested emergency 
temporary relief on March 26, 2015. 

After the parties had briefed the request for temporary relief, the Johnson 
· LLC and Premier Elkhorn engaged in discussions about the requested relief and 
reach a joint stipulation. In order to conserve judicial resources they agreed, in part, 
that Ptemier Elkhorn would forgo mining and that the Johnson LLC would hold its 
request for emergency relief in abeyance pending a decision on the merits, unless 
fJremier Elkhorn provided written notice of its intent to commence mining on Tract 
46 at some earlier date. See Joint Stipulation (April 16, 2015). 

After conducting discovery, all the parties to this proceeding agreed to waive 
an evidentiary hearing and to proceed with a resolution on the merits based 'l.1pon 
the written record and briefing. See Post-Teleconference Order (June 41 2015). The 
parties then submitted opening, response, and reply briefs along with additional 
exhibits to be included as part of the record in this proceeding. 

IV. Discussion 

A. The Johnson LLC's Failure to Exhaust its State Administrative Remedies 
Did Not Result in a Waiver. 

Both OSM and the Kentucky Cabinet argue that because the Johnson LLC 
failed to raise any issues regarding the interpretation of Kentucky law before the 
State a.dministrative authority, it waived its ability to challenge the Kentucky 
Cabinet's re-approval of Ptemier Elkhorn' s right of entry via Mirmr Revision #3 
unde1· the State's counterpart to S'l.ibsection (C) of§ 1260(b)(6). See R. 1459-61 (letter 
to counsel for the Johnson LLC providing notice of the right to petition for review 
under the Kentucky administrative system). As demonstrated by the narrative 
attached to the termination of the CO, OSM relied on this re-approval in terminating 
the CO: . 

Kentucky has reapproved Premier Elkhorn's permit as to right of entry 
1.lnder subpart (c) based on its fil1ding that the amended S1.l1·£ace lease 
and right of enhy agreement constitute "documentation" that under 
applicable state law assists in determining the "legal relationship" 
between the surface property interests and the subsurface property 
interests. 
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. . . Based on this finding by Kentucky regarding the legal relationship 
of the property interests under subpart ( c)1 OSMRE has determined 
that all violations listed in the Cessation Order have been abated and 
the Cessation Order can be terminated under 30 CFR 843.11(£). 

Ex. JFP 006~007. 

As previously explained by the Board, "exhaustion of state remedies or the 
failure to do so in no way affects OSM1 s statutory mandate to ensure that provisions 
of SMCRA or state programs implementing SMCRA are enforced in individual 
primacy states." Armstrong, 130 lBLA 228, 231 (1994). As pa.rt of OSM's oversight 
responsibilities, it has an obligation to ensure that the minimum. requirements of 

SMCRA have been satisfied. The failure of the Johnson LLC to exhaust its State 
administrative remedies cannot relieve OSM of that responsibility. In addition, none 
of the parties to this proceeding dispute that the Johnson LLC had a right to file an 
application for review of OSM's termination of the CO. See 43 C.F.R. § 4.1160(b}; see 
also Ex. JFP 001 (providing notice of right to appeal). Thus1 the Johnson LLC has not 
waived its ability to challenge any of the grounds relied upon by OSM in support of 
its decision to terminate the CO. 

B. Kentucky State Law Govems the Right of Enb:y Determination. 

1n accordance with SMCRA, states are allowed to enact and administer their 
own regulatory programs. See Hodel v. Va. Surface Mining and Reclamation Ass'n, 452 
U.S. 2641 289 (1981). While a State's regulatory program may be more demanding 
than SMCRA, it cannot be less stringent than the Federal standards. 30 U.S.C. §§ 
12531 1254i see also Pa. Fed'n of Sportsmen's CZ.ubs1 Inc. v. Hess1 297 F.3d 310, 316 (3d 
Cir.2002). 

To obtain a surface mining permit, both SMCRA and Kentucky's regulatory 
program require applicants· to demonstrate a right to enter and extract coal by 
surface mining methods. See 30 U.S.C. § 1260(b)(6)(A)-(C)i 405 KAR 8:030 Sec. 
4(2)(a)-{c). This showing can be made by complying with one of three listed 
alternatives. Originally, the Kentucky Cabinet approved Premier Elkhorn' s permit 
under the State's counterpart to subsection (A) of§ 1260(b)(6).8 In September of 
2014, following litigation in the District Court and issuance of the CO by OSM1 the 
Kentucky Cabinet approved Minor Revision #3, finding that Premier Elkhorn had 

11 Issues surrounding the· interpretation of subsectfon (A) of 30U.S.C.§1260(b)(6) 
and the validity of the CO remain pending before the Board. 
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satisfied the requirements of Kentucky's regulatory counterpart to subsection (C) of 
§ 1260(b)(6). See 405 KAR 8:030 Sec. 4(2)(c). 

Subsection (C), unlike the other alternatives listed in 30 U.S.C. § 1260{b), 
specifically requires that right of entry determinations be made in accordance with 
State law. It pmvides that when "the conveyance does not expressly grant the right 
to extract coal by surface mining methods, the surface-subsurface legal relationship 
shall be determined in accordance with State law." 30 U.S.C. § 1260(b)(6)(C) 
(emphasis added). The statute's implementing regulation requires the applicant to 
submit "documentation that under applicable State law, the applicant has the legal 
authority to extract the coal by those methods." 30 C.F.R. § 778.15(b)(3) (emphasis 
added). And, Kentucky's·regulatoiy analogue at subsection (c) requires the 
application to contain "a copy of the original instrument of severance t.tpon which 
the applicant bases his right to extract coal by surface mining methods and 
documentation that under applicable state law, the applicant has the legal authority 
to extract the coal by those methods." 405 KAR 8:030 Sec. 4(2)(c) (emphasis added). 

Thus, whether Premier Elkhorn has established a valid right of entry and a 
right to extract coal by surface mining methods must be determined in accordance 
with Kentucky State law. 

C. State Common Law Supports the Kentucky Cabinet's Approval of 
Minor Revision #3. 

No dispute exists regarding ownership of the property relating to Tract 46. 
All patties concede that PLLC owns the entire mjneral estate and owned 25'Yo of the 
surface estate as tenants in common with the other surface owners during the time 
periods releval'lt to this proceeding. Jt. Stip. i£'.[ 2, 3~ 4. 

PLLC leased its rights to Premier Elkhorn and specifically authorized Premier 
Elkhorn to enter and extract coal using surface mining methods pursuant to an 
Amended Right of Entry Agreement signed on April 17, 2013. Jt. Stip. 11 4, 7, 15; R. 
322-27. The Kentucky Cabinet, OSM, and Premier Elkhorn all contend that a right of 
entry can be established based upon a lease agreement from less than all the 
cotenants and cite a 2009 Kentucky Court of Appeals decision discussing the rights 
of cotenants to enter into agreements related to surface mining. See Johnson v. Envtl. 
and Pub. Prot. Cabinet, 289 S.W.3d 216 (Ky. App. 2009). 

The 2009 Kentucky Court of Appeals case also involved Premier Elkhorn, but 
a different group of surface owners. In that case, the Kentucky Cabinet issued a 
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permit to Premier Elkhorn for surface mining over th~ objection of a group of 
appellants who owned between 52% and 56% of the surface estate as tenants in 
common. The i·emaining surface owners signed surface lease agreements with 
PLLC, which in turn executed right of entry leases with Premier Elkhorn. Johnson, 
289 S.W.2d at 218. After administrative and technical review of the permit 
application, as well as the documents submitted by the parties, the Kentucky 
Cabinet determined that the permit application was complete and that Premier 
Elkhorn had ma.de a prima fade demonstration of its right to enter and mine the 
subject property. id. 

On review, the Kentucky Court of Appeals noted that permit applications 
must demonstrate a legal right of entry as set forth in 405 KAR 8:030 Sec. 4(2). 
Applying Kentucky's common law regarding cotenancy, the court found that 
Premier Elkhorn established a right of entry based upon lease agreements executed 
by a minority of the surface cotenants. 

Under Kentucky's common law: 

A cotenant may use and enjoy a common estate in real property ii.1 the 
same manner as if he or she.were the sole owner .... "The primary 
characteristic of a tenancy in ·common is unity of possession by two or 
more owners. Each cotenant, regardless of the size of his fractional 
share of the property, has a right to possess the whole." 

Johnson, 289 S.W.2d at 219 (internal citations omitted). These general rules carry 
over into the field of minerals, where it has been recognized that a "tenant in 
common without the consent of his cotenant, has the right to develop and operate 
the common property for oil and gas and for that purpose may drill wells and erect 
necessary plants." Id. at 220 (quoting Taylor v. Bradford, 244 S.W.2d 482 (Ky. App. 
1951)). 

The appellants in Johnson, like the Johnson LLC in this proceeding, argued 
that surface mining without the consent of all the surface owners violated the Broad 
Form Deed Amendment to the Kentucky Constitution. See Ky. Const. § 19(2). Broad 
form deeds were commonplace in eastern Kentucky around the tum of the century. 
fo general, a broad form deed conveyed all the subsurface minerals and 
simultaneously granted the right to use the surface· to the extent necessary or 
convenient for gaining access to the minerals. Ward v. Harding, 860 S.W.2d 280, 282 
(Ky. 1993), cert. denied, 510 U.S. 1177 (1994). As technology changed, surface miriing 
becan1e more common and Kentucky courts found that broad form deeds allowed 
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mineral owners to conduct strip mining operations even though the practice was 
virtually non-existent in the early 1900s when most of the broad form deeds were 
~!xecuted. 

Then, in 1988, Kentucky ratified the Bi:oad Form Deed Amendment as Section 
19(2) to the Kentucky Constitution. Under that Amendment, an instrument 
"purporting to sever the surface and mineral estate or to grant a mineral estate or to 
grant a right to extract minerals/' which fails to expressly state the method of coal 
extraction shall be interpreted to only allow coal extr.action by the methods 
commonly known to be in use at th~ time the instmment was executed. See Ward, 
860 S.W.2d at 281-89. . 

In reviewing this Constitutional provision, the Kentucky Court of Appeals 
determined that the Broad Fo1m Deed Amendment "did not change in any 
fundamental way the long-standing law of cotenancy." Johnson, 289 S.W.2d at 221. 
It found the appellants' reliance on this Amendment to be misplaced because 
Premier Elkhorn did not cla.im surface rights through a broad form deed. Rather, 
Premier Elkhorn based its right to enter and to conduct approved surfac12 mining 
operations on rights granted by appellants' cotenants pursuant to the surface leases 
along with the deed to Premier Elkhom's affiliate. Thus, the court found that it was 
"the terms of the lease itself that give Premier Elkhorn the right to mine coal on the 
property in question, not an application of a broad form deed.11 Id. 

With respect to Tract 46 in this proceeding, Premier Elkhorn submitted, and 
the Kentucky Cabinet considered: (1) copies of the original severance deeds, (2) 
additional chain of title documents, including the deeds from two M.L. Johnson 
heirs conveying their interests in the surface estate (.totaling 25°/.)) to PLLC; and (3) 
the original and amended Right of. Entry Agreements between PLLC and Premier 
Elkhorn (dated October 26, 1995, and April 17, 2013). See R. 313-18, 322-27, 331-36, 
1485-1512. The original severance deeds provided by Premier Elkhorn date back to 
the early 1900s and do not expressly grant the right to extra.ct coal by surface mining 
inethods. R. 1487; see also Jt. Stip. 1141 13. Had Premier Elkhorn relied solely on 
those original severance documents in this case, the Broad Form Deed Amendment 
would likely have precluded surface mining. But, Premiei· Elkhorn does not rely 
solely on the original severance deeds. Instead, it claims a tight of entry based upon 
Kentucky's common law of cotenancy and 1·elies on the Amended Right of Entry 
Agreement executed between Premier Elkhorn and PLLC which grants the right to 
enter artd extract coal using surface mining methods on Tract 46. · R. 1485-88. Given 
the similar fact pattern and legal issues, the 2009 decision in John.son represents 
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controlling State law precedent that supports the Kentucky Cabi11ct' s decision to 
approve Minor Revision #3. 

As noted by the Kentucky Court of Appeals, cotenants are not without legal 
.remedies. The Johnson LLC may have other State law grounds for relief based upon 
waste, partition1 or property damage. However, those types of remedies must be 
purSl..ted in the appmpriate State court forum. See Johnson, 289 S.W.2d at 221-22. 

This tribunal has no authority to modify or overturn the Kent1.1cky Court of 
Appeals decision. Nevertheless, the Jolmson LLC argues that the State court "erred" 
because it /1 did not grapple at all with the language of or requirements of the federal 
statute or the Kentucky regulation.11 Johnson LLC Reply at 7. The following 
sections address the Johnson LLC's specific claims relatin.g to the statutory language 
of SMCRA and the corresponding Kentucky regi..ilatory program regarding the 
requirements for demonstrating a valid right of entry. 

D. ~ither SMCRA Nor Kentucky's Regulatory Program Limit State Law 
Right of Entry _Determinations to Interpretations of the Original 
Severance Instrument. 

The Johnson LLC asserts that subsection (C) of§ 1260(b)(6) and subsection (c) 
nf 405 KAR 8:030 Sec. 4(2) only allow the regulatory authority to consider State law 
interpretations of the original severance instrument. OSM, the Kenn.icky Cabinet, 
and Premier Elkhorn maintain that the Federal and State provisions contain no such 
restrictions and that the agencies may consider any relevant State law and 

supporting documentation. For the reasons discussed herein, the overly-narrow 
construction of the statutory and regulatory provisions advocated by the Johnson 
LLC is inconsistent with the plain language, the surrounding context and the 
legislative/regulatory history. 

1. SMCRA's Subsection (C) of§ 1260(b)(6) 

The first step in statutory construction requires a determination as to 
"whether the language at issue has a plain a11d unambiguous meaning with regard 
to the pa.rticular dispute in the case." Robinson v. Shell Oil Co.1 519 U.S. 337, 340 
(1997). In performing th.is reviewr the "plainness or ambiguity of statutory language 
is determined by referi;;nce to the language itself, the specific context in which that 
language is used, and the broader context of the statute as a whole." ld. at 341. 
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Subsection {C) of SMCRA' s right of entry provision provides, in rdevant part, 
that "if the conveyance docs not expressly grant the right to extract coal by surface 
mining methods, the surface-subs1.irface legal relationship shall be determined in 
accordance with State law." 30U.S.C.§1260(b)(6). Although the Johnson LLC 
maintains that the phrase 1'surface-subsurface legal relationship" can only be 
interpreted as referencing the original conveyance that severs the minerals from the 
surface estate, nothing in the plain language of the statute places any express 
limitation on the categories of State.law or type of documents that may be 
considered. 

Relying on other principles of statutory construction, the Johnson LLC asserts 
that the phrase "surface-subsurface legal relationship" must mean the original 
conveyance if this phrase is to be harmonized with the introductory clause of 
subsection (C) which specifically refers to "the conveyance." However, the 
inttoductory clause clearly limits applicatior1. of subsection (C) to situations where 
the conveyance is silent and "does not expressly grant the right to extract coal by 
surface mining methods." 30 U.S.C. § 1260(b)(6). Had Congress it1.tended to limit 
the second clause to interpretations of that same conveyance document, it would 
have made consistent use of the same terminology by including a specific reference 
to "the conveyance" in the second clause rather than adding a reference to the 
"sitrface-subsu rface legal relationship." 

Looking at§ 1260(b)(6) in its entirety, the Johnson LLC's argues that the 
broad consttuction of subsection (C) advocated by the Kentucky Cabinet and OSM 
renders subsection (A) "superfluous." This assertion must be rejected for two 
reasons. First, this assertions fails to acknowledge that§ 1260(b)(6) contains three 
separate and independent alternatives for establishhig the right to enter and extract 
coal using surface mining methods. Second, this is a Federal statute with 
natioiiwide applicability and it must be interpreted in that context. Because 
subsection (C) requires that determinations be made in accordance with State law -
which has the potential to be quite variable - a party cannot prove that Congress 
intended a narrow reading based upon the application of one individual State's 
laws. 

Nevertheless, the Johnson LLC argues that the interpretation adopted by the . 
Kentucky Cabinet and OSM must be implausible because their determinations rest 
in part on Kentucky's law of cotenancy. See Johnson. v . .Envtl. and Pub. Prat. Cabinet, 
289 S.W.3d 216 (Ky. App. 2009). According to the Johnson LLC by considering 
Kentucky's law regarding cotenancy, the Kentucky Cabinet and OSM have 
improperly looked at the '1surfaceftsurface11 relationship rather than the "surface-
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subsurface11 relationship. However, this claim mischaracterizes and oversimplifies 
the legal analysis. In the 2009 Johnson case, the State court evaluated the rights of 
cotenants and found that in Kentucky, a surface cotenant may enter into contracts, 
leases, or other agreements with the mineral owner, or its successor in intert!st, 
relating to the development of minerals - including St.trface mining. These types of 
legal arrangements, and their many variants,9 relate to the surface-subsurface 
relatjonship which rnust "determined in accordance with State law" under§ 
1260{b)(6)(C). 

Assuming that subsection (C) of§ 1260(b)(6) is ambiguous with respect to the 
phrase "siirface-subsurface legal relationship," nothing in the plain language of 
SMCRA's implementing regulation, 30 C.F.R. § 778.15, supports the narrow reading 
proposed by the Johnson LLC. That regulation, which was duly prom1.ilgated 
following notice and comment mlemaking, requires that an application contain a 
11 description of the documents upon which the applicant bases his legal right to 
1;~nter and begin surface coal mining" and specifies thatthe description "identify the 
documents by type and date of execution, identify the specific lands to which the 
document pertains, and explain the legal rights claimed by the applicant." 30 C.F.R. 
§ 778.15(a). It goes on to provide that, "Ii]f the conveyance does not expressly grant 
the right to extract the coal by surface minii-1.g mE!thods, [an applicant shall submit] 
documentation that under applicable State law, the applicant has the legal authority 
to extract the coal by those methods." 30 C.F.R. § 778.15(b)(3). The regulation 
broadly references "documents" and does not place any restriction on the types of 
documentation or the scope of applicable State law to be considered. 

SMCRN s legislative history does not compel a different result. Whe.n. 
considedng a statute's history, conference reports are recognized as the "most 
reliable evidence of congressional intent'' because they represent the fin.al statement 
of the terms agreed to by both houses. Nw. Forest Res. Council ·a. Glickman, 82 F.3d 
825, 835 (9th Cir. 1996); see also RJR Nabisco, lnc. v. United States, 955 F.2d 1457, 1462-
63 (11~" Cir. 1992). 

<) Tt is both impractical arid unnecessary for purposes of this analysis to examine the 
various ways in which multiple entities can own property or the types of legal 
relationships that can be established via contract, lease, deed, reservation, 
conveyance, etc. under the laws of Kenhtcky o:r other states. Although many 
variants exist, this particular case involves ownership of the surface estate by tenants 
in common which makes Ker1tucky's 2009 Johnson decision particularly relevant. 
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As explained in the Conference Report resolving the difference between the 
House and Senate versions of the bill: 

H.R. 2 required cor1.sent of the surface landowner for stripmini.ng if 
both the surface and mineral estates were in sepa.rate private 
ownel·ships. The applicant would have to show: (a) written consent; 
(b) a conveyance expressly granting the right to stripminei or (c) other 
evidence establishing that the conveyance authorized stripmining. It 
was presumed that in the absence of such evidence the conveyance 
was intended to limit coal mining to the practices in general use at the 
time of conveyance. 

The Senate amendment had no such provision. 

The matter was resolved by providing that in those cases in which 
there is r1.o written consent of the surface owner or no express coverage 
of the right to mine coal by surface methods in the relevant legal 
instruments that (1) the determination of whether or not the ptivate 
mineral estate owner or a successor-in~interest has the right to mine 
the coal by surface methods shall be made in accordance with 
applicable state law, and (2) jurisdiction to make that determination 
under applicable State law shall remain in the body - most probably 
the State courts - given that jurisdiction by the state in question. In 
those cases in which the applicant has neither the written consent of 
the surface owner nor a k!gal instmment expressly providing for 

surface mining, the applicant would be able to furnish the regulatory 
authority with any appropriate evidence of its right to engage in 
surf ace mining, including the original severance instrument and legal 
authority under applicable State law that the language in such 
instrument gives it the right to mine coal by surface methods. 

If there is any legal question, the body designated by State law to 
determine property rights will resolve the issue. 

H.R. Rep. No. 95-493, at 105-06 (J.977) (Conf. Rep.) (emphasis added). While 
Co11gress could have limited evidence under the State law optio.n to just the original 
severance deed and legal interpretations thereof, it did not. Instead, the explanatory 
statement set forth in the Confo~rence Report supports a much broader approach 
based upon the submission of "any appropriate evidence," with deference to state 
court determinations regarding right of entry. 
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In sum, while case law interpreting the language of original severance 
instruments :r:epresents one possible application of State law, the plain language of 
the Federal statute and implementing regulation as well as the surrounding context 
and legislative history support conside.i·ation of all applicable State law, including 
any appropriate documentary evidence. 

2. Kentucky's Subsection (c) of 405 KAR 8:030 Sec. 4(2) 

Kcntucky1s statutory scheme requires that a permit application state "[t]hc 
source of the applicant's legal right to mine the coal on the land affected by the 
permit." Ky. Rev. Stat. Ann. ("KRS") § 350.060(3)(d). When the Kentucky Cabinet 
approved Minor Revision #3 (which serves as the basis for OSM's decision to 
terminate the CO), subsection (c) of Kentucky's approved right of entry regulation 
provided that 11fi]f the conveyance does not expressfy grant the right to extract the 
coal by surface m.ining methods," the application must contain: 

a copy of the original instrument of severance upon which the 

applicant bases his right to extract coal by surface mining methods and 
documentation that under applicable state law, the applicant has the 
legal authority to extract the coal by those methods. 

405 KAR 8:030 Sec. 4(2)( c}. Although Kentucky's approved right of entry regulation 
does not contain exactly the same language as its Federal counterpart, the Kentucky 
Cabinet's interpretation is reasonable and consistent with SMCRA. 

The Johnson LLC argues that subsection (c) of the Kentucky regulation must 
be limited to interpretations of the original severance instrument. It maintains that 
the first clause of the quoted language, which requires the applicant to submit ''a 
copy of the instmment of severance upon which the applicai.1t bases his right to 
extract coal by surface mining methods," can only be satisfied by the submission of a 
document that authorizes the mineral owner to ext1:·act coal by surface mining 
methods. With respect to the sec~nd clause, which requires "documentation that 
under applicable state law, the applicant has the legal authority to extract coal by 
those methods/' it argues that the term "documentation" mtist necessarily refer to 
the severance instrument mentioned in the first clause. The other parties to this 
proceeding assert that the Johnson LLC's interpretation of Kentucky's regulation 
fails to consider the language of subsection (c) as a whole and improperly treats the 
second clause as mere surplusage. 
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The Kentucky regulation, like the Federal implementing regulation, focuses 
on the applicant's submission of documentation. Compare 30 C.F.R. § 778.15 with 405 
KAR 8;030 Sec. 4. Even though the Kentucky regulation specifically requires the 
applicant to submit a copy of the original severance instrument, it also provides for. 
the submission of additio11al "documentation." The presence of the word ''and" 
between the clause referencing the severance deed and the tenn "documentation,'' 
suggests that /1 documentation" means something in addition to the original 
severance instrument. Moreover1 the State regulation contains no express limits on 
the type of "documentation" that can be considered by the regulatory authority nor 
are there any restrictions regarding the "applicable state law." 

Assuming the State's regulation is ambiguous as to its scope, OSM's 
approval of the Kentucky regt.tlatory provision supports an interpretation consistent 
with SMCRA. When OSM approved this portion of Kentucky's regulatory program, 
405 KAR 8:030 Sec. 4, the Director made a finding that Kentucky's regulation was 
11substantively identical" and no less effective than its Federal counterpart: 

Kentucky proposes to revise subsection (2) regarding the information 
required to be submitted with the permit application if the private 
mineral estate to be mined has been severed from the private surface 
estate. As revised, subsection (2) is substantively identical to the 
Federal rule set forth at 30 C.F.R. 778.15(b). Therefore, the Director 
finds that the proposal is no less effective than the Federal counterpart. 

59 Fed. Reg. 27235, 27236 (May 26, 1994) (Director's finding #4) (emphasis added). 

Even though the right of entry regulation was amended in 1994, the Johnson 
LLC cites and relies on comments made with respect to an earlier version of the 
regulation approved in 1982. At that time, Kentucky's right of entry regulation 
required that an applicant submit "a copy of the document of conveyance that 
grants or reserves the right to extract the coal by surface mining methods./j 47 Fed. 
Reg. 21404, 21413 (May 18, 1982). Although the Secretary initially found this 
regulation to be inconsistent with 30 C.F.R. § 778.151 it subsequently approved the 
provision based upon Kentucky's then-prcvailili.g interpretation of broad form 
deeds. In reaching that condusio111 the provisions of the Federal implementing 
regulation were summarized as requiring the applicant to provide: "(1} A written 
consent by the surface owner, (2) A copy of the document of conveyance expressly 
granting the right to extract coal by surface mining methods, or (3) Where the right 
is not expressly granted, documentation that under applicable State law the 
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conveyance permits the applicant to extract coal by surface mining methods.'' 47 
Fed. Reg. at 21413. · 

The Johnson LLC points to this summary as proof that the Federal regulation 
only intended for determinations under State law to consider the original 
conveyance severing the two estates. However, the Johnson LLC overstates the 
significance of the discussion that accompanied the 1982 approval. That summary 
did not purport to charige the wording of the Federal regulation, but merely 
paraphrased the requirements in. the context of analyzing Kentucky's then
prevailing law regarding broad form deeds. As the commentary went on to explain: 

Under Kentucky law, the conveyance of mineral rights by means of so 
called "broad-form'' deeds is held to confer the right to extract coal by 
surface mining methods ..... The broad-form deed is the deed-form 
widely used in Kentucky. Consequently, the Kentucky regulation 
need not distinguish between those situations where the conveyance 
expressly grants or reserves the right to extract coal and where the 
conveyance merely conveys the rights to the minerals. As for 
Kel;tucky' s not induding a specific provision for the alternative of 
written surface owner consent, such a provision js implicit in the 
Kentucky rule. !£ the broad-form deed has not been used, the 
applicant would have to submit the written consent of the surface 
owner. 

ld. After ratification of the Broad Form Deed Amendment, Kentucky modified its 
regufo.tion. The revised provision1 approved in 1994, follows the Federal regulation. 
See 59 Fed. Reg. 272351 27236 (May 26, 1994). 

To the extent that the Johnson LLC may be arguing or suggesting that the 
Kentucky regulation is1 in fact, more stringent than SMCRA, other State stahttory 
provisions prohibit the Kentucky Cabinet from promulgating more stringent 
regulatory provisions. For instanac: 

An administrative body may promulgate administrative regulations to 
implement a statute only when the act of the General Assembly 
creating or amending the statute specifically authorizes the 
promulgation of administrative regulations or administrative 
regulations are required by federal law, in which case administrative 
regulations shall be no more stringent than the federal law or 
regulations. 
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Ky Rev. Stat.§ l3A.120(1)(a) (emphasis added). With respect to surface mining, the 
Kentucky Cabinet is given the authority to adopt administrative regulations, but its 
.regulations cannot be more stringent than reqiiired by SMCRA: 

The Energy and Environment Cabinet shall have and exercise the 
following authority and powers .. _ [t)o adopt administrative 
regulations to allow the state to administer and enforce the initial and 
permanent .regulatory programs of Public Law 95-871 "Surface Mining 
Control and Reclamation Act of 1977." Administrative regulations 
shall be no more stringent than required by that Jaw. Nothing in this 
chapter shall be construed as superseding, amending, modifying, 01· 

repealing any of the acts listed in Section 702(a) of Public Law 95-87, or 
any administrative regulation promulgated thereunder. 

Ky. Rev. Stat.§ 350.028(5) (emphasis added); see also Ky. Rev. Stat. § 350.465(2); 
l"aurel Mountain .Res. v. Kentucky Cabinet, 360 S.W.3d 791 (Ky. App. 2012) (finding a 
Kentucky regulatory provision that was more stringent than SMCRA to be null, 
void, and unenforceable). 

Although the submission of documentation that interprets the language of 
original severance instruments represents one possible application of State law, the 
Johnson LLC has liOt demonstrated that the narrow construction it advocates 
represents the only possible interpretation of 405 KAR 8:030 Sec. 4(2)(c). Based upon 
the language of Kenti.1cky's regulation and other statutory and regulatory provisions 
applicable to Kentucky's regulatory program, the Kentucky Cabinet has applied a 
reasonable interpretation that is consistent with SMCRA. 

E. Kentucky's Issuance of RAM #159 Did Not Constitute an Improper 
Modification of State Law. 

Following the District Court's June 13, 2014, Memorandum Opinion and 
Order granting the Johnson LLC' s motion for preliminary injunction, the Kentucky 
Cabinet issued Reclamation Advisory Memorandum ("RAM11 ) #159. Ex. JFP 0070-
72. That document, dated June 27, 2014, established guidelines for identifying 
property ownership within the permit application a.1id provided interim guidelines 
for applications to mine severed mineral estates by surface mining methods. Id. at 
0071. 
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The Johnson LLC characterizes issuance of RAM #159 as an official change to 
Kentucky's appmved State program without seeking prior approval from the 
Secretary i..mder 30 C.F.R. § 732.17(g). This characterization must be rejected, 

however, because RAM #159 is a guidance document that does not purport to 
' . 

modify subsection (c) of 405 KAR 8:030 Sec. ~(2). 

The Kentucky Cabinet issued RAM #159 in response to the District Courfs 
20"14 Memorandum OpiniOJt in Johnson v. Jewell which invalidated a perm.it 
approved under subsection (a) of 405 KAR 8:030 Sec. 4(2) for failing to obtain the 
consent of all the surface owners. RAM #159 provided, in part, that: 

As a resi1lt of on-going litigation in U.S. Distr~ct Court, this RAM is 
intended to provide interim.guidelines for applications to mine 
severed mineral estates by sudace mhi.ing methods. A federal judge 
recently decided that a permit issued by the Cabinet is invalid because 
the applicant did not obtain the consent of all the cotenants of the 
surface to mining by surface mining methods. He ruled that state case 
law authorizing a permit with the consent of less than all the cotenants 
did not satisfy the minimum requirements of the federal statute, 
SMCRA. His decision is not yet final and until it is the Division of 
Mine Permits will be reviewing the information required by Item 9.9 in 
the application according to the requirements listed in 405 KAR 8:030 

Section 4(2)(a)(b) and {c). 

405 KAR 8:030 Section 4(2) applies to the documentation an applicant 
must submit for right of entry when the surface a,nd subsurface estates 
have been severed. In cases of severed estates where the surface estate 

has multiple landowners (cotenancy), the DMP [Division of Mine 
Permits] is suspending use of Item 9.9 until it is 1·evised and will be 
applying the requirements of 405 KAR 8:030.as follows: 

• If the applicant has consent or leases from all the cotenants for 
mining by surface mining methods then right of entry will be deemed 
valid under 8:030 Section 4(2)(a) 

•If the conveyance does not specifically allow mining by surfa.CQ 
mining methods, the applicant must produce copies of the original 
severance documents and documentation to demonstrate that under 
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Kentucky s'tate law it has the right to mine by those methods. Pending 
further orders of the Court, the Cabinet intends to find 8:030 Sec. 
4(2)(c) satisfied if the additional docu.mentatiqn consists of the consent 
of less than all the cotenants pecause state case law has so held. See 
Johnson v. Environmental and Public P1'0tcction Cabinet, Ky. App.1 289 
S.W.3d 216 (2009). Other documentation of this right under state law 
ntay also be sufficient and will be considered. 

Ex. JFP 0071-72. 

Prior to the Di.strict Cou1t's 2014 Mem0tandum Opinion in Johnson v. Jewell, 
the Kenn.icky Cabinet considered and applied Kentucky's law of co tenancy 
consistent with the 2009 Johnson Court of Appeals decision when determining 
whether permit applications met the consent provisions of subsection (a) of 405 KAR 
8:030 Sec. 4(2). See R. 1142. In the course of rendering its decision in Johnson v. 
Jewell, the Distlict Court found that while the corresponding Federal statute, § 
l260(b)(6), expressly allowed for consideration of State law in subsection (C)1 

Sl.lhsection (A) did not. Johnson v. Jewell, 27 F.3d at 773.w After receipt of that ruling, 
the Kentucky Cabinet issued RAM #1591 clarifying that the Kentucky Cabinet would 
apply State common law and subsection (c) of 405 KAR 8:030 Sec. 4(2) when 
considering an application based upon the consent of less than all the cotenants. 
Thus, while RAM #159 e)!:pressed an intention to follow a different right of en.try 
subsection in response to the District Court's findings, the document did not 
purport to change existing State law. Consequently, RAM #159 did not violate the 
arne1tdment procedures under 30 C.F.R. § 732.17. 

After issuing RAM #159, Kentucky took steps to amend its right of enti·y 
regulation to more closely mirror the language used in SMCRA and the 
implementing Federal regulatory provision. Kentucky submitted the final version 
of its amendments to OSM in January of 2015, and they were published in the 
federal Register on June 12, 2015. See 80 Fed. Reg. 33456 (June 12, 2015). Members 
of the public have been provided with an opportunity to comment and changes to 
the State regulation do not take effect for purposes of the State program until 
approved as an amendment. 30 C.F.R § 732.17(g). As a result, the approved 
lang1Jage of 405 KAR 8:030 Sec. 4(2) at the time Minor Revision #3 issued govems 

10 The District Court declined to consider whether Premier Elkhorn's permit 
application would have satisfied the State analogue to subsection (C) of§ 1260(b)(6). 
Johnson v. Jewell, 27 F.3d .at 773 n.2. 
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and RAM #159 only provides guidance regarding the Kentucky Cabinet's regulatory 
interpretation. 

F. Kentucky Did Not Improperly Adjudicate a Property Rights Dispute. 

Both SMCM and Kentucky law prohibit the regi.tlatory authority from 
adjudicating property rights disputes. See 30 U.S.C. § 1260(b)(6)(C); 30 C.F.R. § 
778.15(c); Ky. S. Coal Corp. v. Ky. Energy and Env't Cabinet, 396 S.W.3d 804, 808 (Ky. 
2013). However, Congress has drawn a dear distinction between the regulatory 
authority making determinations about whether a permit applicant has established, 
with appropriate documentation, the nature of the surface-subsurface legal 
relationship under State law versus adjudicating a bona fide property rights dispute. 
Trt this case, the Kentucky Cabinet relied upon established State law regai-ding the 
legal relationship of the parties when making the required permitting decision 
under SMCRA and the State regulatory program. 

The Johnson LLC argues that the Kentucky Cabinet. violated the prohibition 
against adjudicating property rights disputes when it approved Minor Revision #3 

because: (1) Premier Elkhom's revised appUcation failed to acknowledge the 
litigation pending in District Court; 11 and (2) the Federal litigation involves a 
property rights dispute which the Ken.tucky Cabinet \.lnlawfully adjudicated. 
However, all parties, including the Kentucky Cabinet, were well-aware of the prior 
District Court proceedings, and the Johnson LLC has failed to demonstrate that its 
citizen suit involves a bona fide property rights dispute that precluded the Kentucky 
Cabinet's consideration of Minor Revision #3. 

As demonstrated by the record, the Johnson LLC initiated its citizen suit 
against the Secretary of the Interior in Distl'ict Cou1t pursuant to 30 U.S.C. § 
1270(a)(2). R. 12-33, 504-27. While this tribunal will not speculate about what issues 
may or may not be legitimately rarsed before the District Court in the fl.lture, the 
June 13, 2014, Memorm1dum Opinion and Order discussed arid analyzed the 
minimum Federal requirements of 30 U.S.C. § 1260(b)(6)(A). Based upon its 
conclusion that subsection (A) of§ 1260(b)(6) required the consent of all the surface 
owners, the District Court ordered the Secretary to perform an immediate inspection 
of Premier Elkhorn' s mining operations and to report whether she planned to take 

11 As part of its application for Minor Revision #31 Premier Elkhorn responded to the 
question regarding pending litigation by indicating it was not applicable. R. 1484, 
1633. 
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further action. See Johnson v. Jewell, 27 F. Supp.3d at {71-75.12 In tendering its 
decision, the District Court did not µndertake any analysis of property law. 

Although the District Court docket remains open, this tribunal is not aware of 
any recent litigation activity in that proceeding. Given that the Jolmson LLC 
initiated its District Comt action against the Secretary in order to compel action 
under SMCRA, the Johnson LLC has not shown that the Federal proceeding 
involves an adjudication of the respective property dghts of PLLC Premier Elkhorn, 
cmd the Johnson LLC or that the Kentucky Cabinet improperly adjudicated any 
property rights when it approved the permit revision .. Nor has the Johnson LLC 
established that the citizen suit barred the Kentucky Cabinet from considering 
permit revisions under its regulatory program. Just because some of the parties to 
this proceeding have engaged in past litigation related to Tract 46 does not mean 
that the litigation involved a bona fide property rjghts dispute. 

By way of comparison, the cases cited by the Johnson LLC involved bona fide 
property rights disputes. In Ky. S. Coal Corp. v. Ky. Energy and Env't Cabinet1 396 
S.W.3d 804 (Ky. 2013), the dispute centered around a prior State Cm1rt judgment 
that granted the mining company a 15-year surface lease. At the end of the 15-year 
lease, the mining company was to return the leasehold to the surface owners 
reclajmed in accordance with State and Federal regulations. The lease expired while 
the application for renewal was pending before the regulatory authority. The 
Kentucky Supreme Court found that the Kentucky Cabinet properly determined 
that whether the mining company had a legal right of entry was unclear given the 
expiration of the prior lease. It concluded that a bona fide property dispute existed 
z111d that the State Circuit Court had jurisdiction to determine the rights granted by 
the deed and the effect the prior judgment had on those rights. Id. at 809. 

Paul F. Kuhn, 120 IBLA 1 (1991), involved an inaccurate survey of the 
property's boundary line. The property owner notified the regulatory authority of 
the boundary dispute and eventually the mining company conceded that a 
boundary error had occurred. Id. at 12 n. 5, 25-26. The Board found that when a 
citizen alleges that the permit boundaries are inaccurate, the State has an obligation 
to take appropriate action short of adjudicating a property rights dispute. Id. at 25. 

12 The District Court also enjoined mining by Premier Elkhorn pending completion 
of the Secretary's inspection. The Sixth Circuit subsequently dismissed Premiet 

Elkhom's appeal of the preliminary injunctioi1 as moot and vacated the District 
Court's order. See ML Johnson Family Properties LLC, No. 14-5867 (61h Cir. Oct. 31, 
2014). 
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In Kuhn, the Board concluded that the State regulatory authority should have 
suspended mining within the disputed area of the permit until the boundary 
dispute was resolved. Id. at 25-26. 

The property rights dispute in Marion A. Taylor, 125 IBLA 271 (1993), vacated 
on appeal sub nom., Coal·Mac v. Babbitt, Civ. No. 93-117 (E.D. Ky. 1995), involved 
interpretation of an original severance deed and the subsequent reservation of 
mir1.eral rights contained in a 1971 deed from the prior surface owner. By the time 
the regulatory authority issued the mining company a permit, the surface owners 
had already initiated litigation in State court to ascertain whethet the rescrvatio1t in 
the 1971 deed allowed the prior surface ownct to authorize surface mining on the 
property. Id. at 273, 276. The Board held that the State regulatory authority should 
have suspended mining (and OSM should have directed the suspension of mining) 
on the disputed land pending resolution of the State court litigation. ld. at 277. 

Like the surface owners in the Marion A. Taylor litigation, the Johnson LLC 
could have initiated an action in Kentucky State court (or other appropriate State 
fon.1111). In State court, the Johnson LLC could have ditectly challenged the 2009 
Johnson decision issued by the Kentucky Court of Appeals discussing and applying 
the law of cotenancy. It could have raised Constitutim1al arguments related to 
Kentucky's Broad Form Deed Amendment. And1 it could have pursued other legal 
remedies based upon waste, partition, or property damages. Instead, the Johnson 
LLC has not taken any action in State court to adjudicate these or any other property 
law issues. 

The Johnson LLC may well have strategic or tactical reaso1ts for not initiating 
an action in State court (or other appropriate State forum) based upon Kentucky's 
existing law governhtg property rights. However, this tribunal has no authority to 
overturn or reconsider existing State court decisions as those property law issues 
must be resolved in the appropriate State forum. See H.R. Rep. No. 95-493 at 106 (111£ 
there is any legal question1 the body designated by State law to determine property 
rights will resolve the issiie."). · 

Acc0tding to the Johnson LLC, its failure to initiate an action in Kentucky 
should be disregarded because SMCRA's prohibition against adjudicating property 
rights disputes imposed a butden on the permit applicant to obtain a fatal, 

u:r:i-appealable judicial order prior to approval of the application. Although the 
permit applicant has a burden to submit documentation to the regulatory authodty 
suffident to satisfy one of the right of entry requirements, neither SMCRA nor 
Kenti1cky's regulatory scheme imposes any obligation on permit applicants to pre-
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litigate the ''surface-subsurface" legal relationship and obtain a final judicial order as 
a precondition for permitting. 

In support of its position, the Johnson LLC points to Kentuck/s intem.al 
agency Reviewer's Mam.ial which requires an applicant to submit a notarized copy 
of: a judicial order grantirig or reserving the right to surface mine, a letter or lease 
from the surface owner(s) consenting to surface mining, or a conveyance expressly 
granting or reserving the right to surface mining. R. 1573-74. While this manual is 
not part of Kentucky's regulatory scheme, 13 Premier Elkhorn cited and relied on 
documentation which satisfied the manual's provisions: (1) a published, conh:olling 
decision issued by the Kentucky Court of Appeals in 2009 which adjudicated the 
rights of individual cotenants to enter into agreements regarding surface mining, see 
Johnson, 289 S.W.2d at 219·22, and (2) the Right of Entry and Amended Right of 
Entry Agreements executed by PLLC which granted the lessee, Premier Elkhorn, the 
right to enter and conduct surface mining. Jt. Stip. ~r 15i R. 313-18, 1485-88. The 
manual docs not require the petmit applicant to commence litigation in State court 
prior to permit approval. 

Even though the Johnson LLC disagrees with OSM and the Kentucky Cabinet 
about the proper legal interpretation of SMCRA' s right of entry provisions and 
Kentucky's regulatory counterpart, the Johnson LLC has failed to demonstrate that 
the Kentucky Cabinet adjudicated a bona fide property rights dispute when it 
approved Minor Revision #3. As previously noted, the parties do not dispute any 
issues surrounding ownership of Tract 46 01· the interpretation of any documents 
describing the parties' legal relationships. To the extent that the Johnson LLC has 
n1ised arguments in this proceeding challenging the State law aspects of the 2009 
Johnson decision issued by the Kentucky Court of Appeals, this tribunal has no 
jurisdictional authority to modify State law. 

To date, there is no evidence in the 1;1dministrative record that the Johnson 
LLC has attempted to challenge the 2009 Johnson decision in a forum that can 
adjudicate its State law claims. Given the Johnson LLC's reluctanc.;e or 
unwillingness to seek out the proper State venue, the Kentucky Cabinet did not 
improperly adjudicate a property rights dispute by relying on the controlling 2009 
.Johnson decision when it approved Minor Revision. #3. 

13 Agency guidance documents, unlike regulations, do not have the force a.i1d effect 
of law. See, e.g., Shamrock Metals1 LLC, 184 IBLA 11 5-6 (2013) (involving an agency 
handbook). 
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G. OSM Properly Terminated the CO. 

OSM issued the CO to Premier Elkhorn after conducting an inspection 
mandated by the District Court. R. 1138-47. However, the District Court did not 
order or otherwise require the Secretary to issue an order of cessation. Instead, the 
District Court's preliminary injunction required an immediate inspection and a 
report to the court indicating whether the Secretary planned to take further action. 
Johnson v. /ewell1 27 F. Supp.3d at 7Z4·76. After OSM complied with the 
requil"ements of the preliminary injunction, it was dissolved and later vacated by the 
Sixth Circuit. R.1158-591 1195i M.L. Johnson Family Properties LLC1 No. 14-5867 {61h 

Cir. Oct. 311 2014). Tii.ere is no evidence iii. the record to suggest that the District 
Court has ordered the Secretary (or OSM) to take any other specific action or 
prohibited any further ac~on as part of the citizen suit filed by the Johnson LLC. 

On March 241 20151 OSM terminated the CO based upon its determination 
that the Kentucky Cabinet's approval of Minor Revision #3 abated all the violations 
identified in the CO. 30 C.F.R. § 843.ll{f)i Ex. JFP 001-007, R. 1147. During the 
approval process, the Kentucky Cabinet provided the requisite notice and an 
opportunity to comment and1 after considering the comments filed by the Johnson 
LLC, concluded that all applicable statutory and regulatory requirements had beeti. 
satisfied. R. 1459w61; Ex- JFP 005. OSM reviewed Kentucky's regulatory program 
and determined that the State's re-approval of the right of entry under subsection (c) 
of 405 KAR 8:030 Sec. 4(2) was "based on its finding that the amended surface lease 
and right of entry agreement constitute 'documentation' that under applicable state 
law assists in determining the 'legal relationship' between the surf ace property 
interest and the subsurface prope:11ty interests.'' Ex. JFP 006-007. 

According to the applicable regulations, "an authorized representative of the 
Secretary shall terminate a cessation order by written notice to the permittee when 
he or she determines that all conditions, practices or violations listed in the order 
have been abated." 30 C,F.R. § 843.lJ(f) (emphasis added). OSM explained that the 
Cabinet1 s "reapproval of Premier Elkhorn' s permit1 i11cluding DMP' s [Division of 
Mine Permits] determination of the legal relationship of property interests under 
State law, satisfies one of the three alternate remedial measures specified by OSMRE 
in Cessation Order No. C14-081-538·00L specifically subpart (c)_ 11 Ex. JFP at 006-
Consequentlyi having found that Kentucky's approval of Minor Revision #3 abated 
the prior violations1 OSM properly terminated the co_ 
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Thus1 for all the reasons discussed herein, OSM has met its burden to 
establish a prim.a facie case as to the validity of its decision to terminate of the CO, 
which the Johnson LLC failed to overcome. See 43 C.F.R § 4.1171. 

V. Conclusion 

Without belaboring this Decisi011 with additional references to contentions of 
fact and law, the parties are hereby· advised that all contentions submitted by the 
parties h.ave been considered and, except to the extent they have been expressly or 
impliedly adopted herein, they are rejected on the grounds that they are, in whole or 
in part, contrary to the facts and law or are immaterial. Based upon the foregoing, 
OSM's decision to terminate Cessation Order No. C14-081-538~001 is upheld. 

Administrative Law Judge 

Appeal Information 

Any patty advetsely affected by this Decision has the right to appeal to the 
Interim Board of Land Appeals. The appeal must comply stl"ictly with the 
regulations at 43 C.F.R. Part 41 Subparts B and L (see enclosed information 
pertaining to appeals procedures). 

See pages 30-31 for distribution. 
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Mark L. Lucas 
Sarah Christopherson 
1520 East Sixth Avenue 
Helena, Montana 59601 
 
Attorneys for Respondent Montana Department of Environmental Quality 
 
John C. Martin  
Holland & Hart LLP 
975 F Street NW 
Suite 900 
Washington, D.C. 20003 
Telephone:  (202) 393-6500 
Email:  jcmartin@hollandhart.com 

Attorneys for Intervenors Western Energy Company, 
Natural Resource Partners, L.P., International Union of Operating Engineers, 
Local 400, and Northern Cheyenne Coal Miners Association 
 
 

MONTANA BOARD OF ENVIRONMENTAL REVIEW 
 

IN THE MATTER OF: 
APPEAL AMENDMENT AM4 
WESTERN ENERGY COMPANY, 
ROSEBUD STRIP MINE AREA B 
PERMIT NO. C1984003B 

) 
) 
) 
) 
) 

 
 
 
CAUSE NO. BER 2016-03 SM 
 

 

__________________________________________________________________ 
 

RESPONDENT AND INTERVENORS’  
UNOPPOSED MOTION TO EXPAND WORD COUNT 

__________________________________________________________________ 
 
 Pursuant to and in accordance with the Montana Rules of Civil Procedure 

and the Hearing Examiner’s April 11, 2019 Order on Exceptions and Notice of 

Submittal (“Order”), Respondent Montana Department of Environmental Quality 
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(“Department”) and Respondent-Intervenors Western Energy Company, Natural 

Resource Partners, L.P., International Union of Operating Engineers, Local 400 

and Northern Cheyenne Coal Miners Association (collectively, “Intervenors”) 

hereby jointly move for an expansion of the response briefing word count limit. 

The Intervenors provide good cause as follows:  

 Pursuant to and in accordance with the Order, the parties lodged 

exceptions to the Hearing Examiner’s Proposed Findings of Fact and Conclusions 

of Law on May 10, 2019.   

 The Order did not place a word limit on the lodged exceptions, and 

Petitioners Montana Environmental Information Center and Sierra Club 

(collectively “MEIC”) lodged exceptions exceeding 12,500 words. 

 The Order permits the parties to respond to the lodged exceptions by 

filing response briefs on or before May 24, 2019; however, pursuant to the Order, 

response briefs are limited to 3,250 words.   

 The parties are not permitted to file reply briefs. 

 The Department and Intervenors are unable to fully and adequately 

respond to MEIC’s extensive legal and factual exceptions in 3,250 words. 

 Intervenors request the Hearing Examiner expand the response 

briefing word count limit from 3,250 to 6,250 words for all parties on account of 

the complex and fact-intensive nature of the exceptions lodged by MEIC.   
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 The Department and Intervenors believe that an expansion of the 

response briefing word count limit from 3,250 to 6,250 will allow the parties to 

better and more fully respond to the exceptions lodged by MEIC.  

 MEIC does not oppose the requested word count expansion. 

 A proposed order is attached hereto. 

DATED this 15th day of May 2019. 

  
/s/ Mark Lucas  
Mark L. Lucas 
Sarah Christopherson 
1520 East Sixth Avenue 
Helena, Montana 59601 
 
ATTORNEYS FOR THE MONTANA 
DEPARTMENT OF ENVIRONMENTAL 
QUALITY AIR 
 
/s/ John C. Martin  
John C. Martin  
Holland & Hart LLP 
975 F Street NW 
Suite 900 
Washington, D.C. 20003 
 
ATTORNEY FOR INTERVENORS 
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The undersigned certifies that on May 15, 2019, the original or a copy of the 
foregoing was delivered or transmitted to the persons named below as follows:  
 
By electronic mail and post: 

Lindsay Ford 
Records Management Coordinator 
1520 E. 6th Ave. 
P.O. Box 200901 
Helena, MT  59620-0901 
Lindsay.Ford@mt.gov 

[  ] U. S. Mail, postage prepaid 
[X] Electronic Mail 
[  ] Facsimile Transmission 
[  ] Personal Delivery 

Sarah Clerget 
Hearing Examiner 
Agency Legal Services Bureau 
1712 Ninth Ave. 
PO Box 201440 
Helena, MT  59620-1440 
sclerget@mt.gov 

[  ] U. S. Mail, postage prepaid 
[X] Electronic Mail 
[  ] Facsimile Transmission 
[  ] Personal Delivery 

Aleisha Solem 
Paralegal to Sarah Clerget, Hearing 
Examiner 
asolem@mt.gov 

[  ] U. S. Mail, postage prepaid 
[X] Electronic Mail 
[  ] Facsimile Transmission 
[  ] Personal Delivery 

Shiloh Hernandez 
Western Environmental Law Center 
103 Reeder’s Alley 
Helena, MT  59601 
hernandez@westernlaw.org 

[  ] U. S. Mail, postage prepaid 
[X] Electronic Mail 
[  ] Facsimile Transmission 
[  ] Personal Delivery 

Derf Johnson 
Montana Environmental Information 
Center 
107 W. Lawrence St., #N-6 
Helena, MT  59624 
djohnson@meic.org 

[  ] U. S. Mail, postage prepaid 
[X] Electronic Mail 
[  ] Facsimile Transmission 
[  ] Personal Delivery 

Walton D. Morris, Jr. 
Morris Law Office, P.C. 
1901 Pheasant Lane 
Charlottesville, VA  22901 

[  ] U. S. Mail, postage prepaid 
[X] Electronic Mail 
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wmorris@fastmail.net [  ] Facsimile Transmission 
[  ] Personal Delivery 

Mark Lucas 
Sarah Christopherson 
Montana Department of Environmental 
Quality 
1520 East Sixth Avenue 
Helena, Montana 59601 
Mark.Lucas@mt.gov 
Sarah.Christopherson@mt.gov

[  ] U. S. Mail, postage prepaid 
[X] Electronic Mail 
[  ] Facsimile Transmission 
[  ] Personal Delivery 

Roger Sullivan 
McGarvey, Heberling, Sullivan & Lacey
345 1st Avenue E 
Kalispell, Montana 59901 
rsullivan@mcgarveylaw.com 

[  ] U. S. Mail, postage prepaid 
[X] Electronic Mail 
[  ] Facsimile Transmission 
[  ] Personal Delivery 

 
 
/s/John C. Martin     
John C. Martin 
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ORDER DENYING MOTION TO EXPAND WORD COUNT 

PAGE 1 

 

BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 

OF THE STATE OF MONTANA 

  

 

IN THE MATTER OF: 

APPEAL AMENDMENT AM4, WESTERN 

ENERGY COMPANY, ROSEBUD STRIP 

MINE AREA B, PERMIT NO. C1984003B 

CASE NO. BER 2016-03 SM 

  

ORDER DENYING MOTION TO EXPAND WORD COUNT 

  

 

On May 15, 2019, DEQ and Western Energy Company, Natural Resource 

Partners, L.P., International Union of Operating Engineers, Local 400 and 

Northern Cheyenne Coal Miners Association filed an Unopposed Motion to 

Expand Word Count (Motion).  In its Motion the parties requested the word count 

of responsive briefs be expanded from 3,250 word to 6,250 words. 

The undersigned has conveyed the motions to the Board Chair, who does not 

agree that expanding the word count is necessary. Therefore, the parties’ motion is 

DENIED. 

 DATED this 21st day of May, 2019. 

 

/s/ Sarah Clerget  

SARAH CLERGET 

Hearing Examiner 

Agency Legal Services Bureau 
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1712 Ninth Avenue 

P.O. Box 201440 

Helena, MT 59620-1440 
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I hereby certify that I caused a true and accurate copy of the foregoing to be 
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DATED: 5/21/19  /s/ Sarah Clerget  

 

Lindsay Ford 

Secretary, Board of Environmental 

Review 

Department of Environmental Quality 

1520 East Sixth Avenue 

P.O. Box 200901 

Helena, MT 59620-0901 

Lindsay.Ford@mt.gov 

 

Mark Lucas 

Sarah Christopherson 

Montana Department of 

Environmental Quality 

1520 East Sixth Ave. 

Helena, MT 59601 

jnorth@mt.gov 

Mark.Lucas @mt.gov 

Sarah.Christopherson@mt.gov 

 

Shiloh Hernandez 

Laura King 

Western Environmental Law Center 

103 Reeder’s Alley 

Helena, MT 59601 

Hernandez@westernlaw.org 

 

Derf Johnson 

Montana Environmental 

Information Center 

107 W. Lawrence St. 

Helena, MT 59601 

DJohnson@meic.org 

 

Walton D. Morris, Jr. 

Morris Law Office, P.C. 

1901 Pheasant Lane 

Charlottesville, Virginia 22901 

wmorris@fastmail.net 

 

Roger Sullivan 

McGarvey, Heberling, 

Sullivan & Lacey 

345 1st Ave. E. 

Kalispell, MT 59901 

rsullivan@mcgarveylaw.com 

 

William W. Mercer 

Victoria A. Marquis 

Holland & Hart LLP 

401 North 31st Street 

Suite 1500 

P.O. Box 639 

Billings, MT 59103 

wwmercer@hollandhart.com 

vamarquis@hollandhart.com 

 

John C. Martin 

Holland & Hart LLP 

P.O. Box 68 

25 South Willow Street 

Jackson, WY 83001 

jcmartin@hollandhart.com 
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 

OF THE STATE OF MONTANA 
 
IN THE MATTER OF: 
APPEAL AMENDMENT AM4, 
WESTERN ENERGY COMPANY, 
ROSEBUD STRIP MINE AREA B 
PERMIT NO. C198400B 
 
 

CASE NO. BER 2016-03 SM 
 
Petitioners’ Objection to WECo’s 
Motion for Disqualification of Board 
Chair Deveny and Board Member 
Lehnherr. 

  

776

CJA325
New Stamp



2 

 

INTRODUCTION 

 Respondent Western Energy Company’s (WECo) attempt to disqualify 

Board Chair Deveny and Board Member Lehnherr is meritless judge shopping and 

should be denied for three reasons. 

1. Under Montana law the only basis for mandatory disqualification of a 

member of an administrative board (which the coal company seeks) is a 

demonstration of a significant economic conflict of interest, which is not 

alleged here; 

2. The U.S. Supreme Court and federal courts have repeatedly held that 

political statements by an adjudicator prior to the assumption of an 

adjudicatory role (which is all WECo has cited here) are no basis for 

disqualification or recusal; and, 

3. The Montana Supreme Court has held that a board member’s statements 

that merely raise questions or concerns about potential impacts of a 

project (which is all the emails provided by WECo state) do not 

demonstrate bias and are no basis for disqualification or recusal. 
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DISCUSSION 

I. Legal Standard 

 The Montana Administrative Procedure Act (MAPA) allows a party to file 

an affidavit seeking to disqualify a Board member by demonstrating actual bias or 

lack of independence: 

On the filing by a party, hearing examiner, or agency member in good 
faith of a timely and sufficient affidavit of personal bias, lack of 
independence, disqualification by law, or other disqualification of a 
hearing examiner or agency member, the agency shall determine the 
matter as a part of the record and decision in the case. 

Mont. Code Ann. § 2-4-611(4). The statute requires a demonstration of actual 

bias—not a mere appearance of bias (as WECo contends). Id. Upon such a filing, 

the Board, in its discretion, “may disqualify the hearing examiner or agency 

member.” Id.  

 It is only a “substantial[]” “economic” interest in a given proceeding that 

requires recusal of a public officer (which includes a “member of a quasi-judicial 

board”). Id. § 2-2-105(2). “To prevail on a claim of prejudice or bias against an 

administrative decision maker, a petitioner must show that the decision maker had 

an ‘irrevocably closed’ mind on the subject under investigation or adjudication.” 

Madison River R.V. Ltd. v. Town of Ennis, 2000 MT 15, ¶ 15, 298 Mont. 91, 994 

P.2d 1098. A board member’s assertion of “uncertainties” or “question[s]” about a 
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project is insufficient to demonstrate an “irrevocably closed” mind, i.e., bias. Id. 

¶¶ 16-18. 

 Further, an individual’s political statements made prior to becoming an 

adjudicator are no basis for recusal. “The fact of past political activity alone will 

rarely require recusal ….” Higganbotham v. Okla. ex rel. Okla. Transp. Comm’n, 

328 F.3d 638, 645 (10th Cir. 2003); see also, e.g., In re Martinez–Catala, 129 F.3d 

213, 221 (1st Cir. 1997) (“Former affiliations with a party may persuade a judge 

not to sit; but they are rarely a basis for compelled recusal.”); In re Mason, 916 

F.2d 384, 386 (7th Cir.1990) (“Courts that have considered whether pre-judicial 

political activity is … prejudicial regularly conclude that it is not.”) (collecting 

cases). Then-Justice Rehnquist explained this longstanding precedent when he 

declined to recuse himself in a case that involved the constitutionality of a law he 

opined on publicly prior to ascending to the bench: 

My impression is that none of the former Justices of this Court since 
1911 have followed a practice of disqualifying themselves in cases 
involving points of law with respect to which they had expressed an 
opinion or formulated policy prior to ascending to the bench. 

Laird v. Tatum, 409 U.S. 824, 831 (1972) (Rehnquist, J.). Indeed, “[p]roof that a 

[judge’s] mind at the time he joined the Court was a complete tabula rasa … 

would be evidence of lack of qualification, not lack of bias.” Id. at 835. 
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 Thus, absent specific evidence of bias, judges are presumed to be impartial. 

Klayman v. Judicial Watch, Inc., 628 F. Supp. 2d 84, 93 (D.D.C. 2009).1 This 

rule—that statements made prior to confirmation are no basis for 

disqualification—is particularly apt for members of the Board, who are selected as 

members of the public, serving on their own time, and entitled to freedom of 

speech. See Mont. Code Ann. § 2-15-3502; U.S. Const. amend. I. 

 Similarly, activities of a judicial officer from the distant past are no basis for 

recusal. E.g., Universal City Studios, Inc. v. Reimerdes, 104 F. Supp. 2d 334, 351, 

356-57 (S.D.N.Y. 2000) (derogatory statement made 19 years earlier was not basis 

for recusal); In re Starr, 986 F. Supp. 1157, 1158 (E.D. Ark. 1997) (political 

activities of judge seven years prior to assuming bench no basis for recusal). 

 In assessing a motion to disqualify a judge, “the judge must be alert to the 

possibility that those who would question his impartiality are in fact seeking to 

avoid the consequences of his expected adverse decision.”13D Wright & Miller, 

                                           
1 On the other hand, statements made by a judicial officer after assuming the bench 
or during the pendency of a case may be a valid basis for recusal. E.g., United 
States v. S. Fla. Water Mgmt. Dist., 290 F. Supp. 2d 1356, 1360-61 (S.D. Fla. 
2003) (judge should be recused for making numerous public statements to press 
about case during the pendency of the case); In re Sherwin-Williams Co., 607 F.3d 
474, 476-78 (7th Cir. 2010) (recusal appropriate where “commented-upon-case 
was pending before the district judge,” but not required in case at bar where judge 
had previously written law review article supporting position opposed by one party 
to case). 
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Federal Practice and Procedure, § 3549 (3d ed.). That is, judges should not recuse 

themselves in the face of meritless allegations—to do so would “punish the other 

parties to the litigation and encourage the tactic of judge shopping.” Cooney v. 

Booth, 262 F. Supp. 2d 494, 508 (E.D. Pa. 2003). 

 While the Montana Supreme Court has not addressed the issue, federal 

courts review “a district court’s denial of a disqualification motion for an abuse of 

discretion.” Mangini v. United States, 314 F.3d 1158, 1161 (9th Cir. 2003). 

II. WECo has failed to demonstrate that Board Chair Deveny has 
either an economic interest in this proceeding or that her mind is 
irrevocably closed. 

 WECo’s data-mining effort and affidavit fail to provide any basis for recusal 

of Board Chair Deveny. The coal company makes no allegation that Ms. Deveny 

has any economic interest in the outcome of the current appeal. There is, therefore, 

no basis for disqualification of the Board Chair. Mont. Code Ann. § 2-2-105. 

Further, the emails that WECo refers to was written in Ms. Deveny’s personal 

capacity in 2016, prior to her confirmation to the Board in 2017. It is therefore no 

basis for recusal. See, e.g., Laird, 409 U.S. at 831 (Rehnquist, J.); Higganbotham, 
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328 F.3d at 645. Indeed, WECo has failed to provide any authority supporting 

recusal in such circumstances.2 

 Moreover, contrary to WECo’s insinuation, the cited email does not address 

any issue in this case (impacts to water quality from the AM4 expansion of the 

Rosebud Strip Mine) and does not create any appearance of bias. Rather the email 

merely asked a utility commission in Washington to consider a transition plan for 

Washington utilities that obtain electricity from the Colstrip Generating Station (a 

large power plant that currently obtains coal from the Rosebud Strip Mine). WECo 

Ex. C. The seven-sentence email raised concerns about costs and risks to 

ratepayers from continued reliance on the Colstrip plant, as well as concerns about 

greenhouse gas pollution from coal combustion. Id. Finally, the email advocated 

consideration of renewable wind resources in Montana. Id. There is no discussion 

of the Rosebud Mine, much less any statement of “opposition to coal generally.” 

Cf. Martin Aff., ¶ 9. Such expression of concerns—unrelated to issues of coal 

mining and water quality—does not come close to demonstrating that Board Chair 

                                           
2 See Cheney v. U.S. Dist. Court for D.C., 541 U.S. 913, 922 (2004) (Scalia, J.) 
(declining to recuse himself from case involving then-Vice President Cheney in 
part because the party seeking recusal had not provided any on-point authority fr 
recusal in similar circumstances). 
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Deveny has an “‘irrevocably closed’ mind on the subject” of this case. Madison 

River, ¶¶ 15-18. 

 Ms. Deveny’s single pre-Board statement to the Washington utility 

commission about a different matter is no basis for recusal. 

III. WECo has failed to demonstrate that Board Member Lehnherr 
has either an economic interest in this proceeding or that his mind 
is irrevocably closed. 

 Nor has WECo provided any valid basis for recusal of Board Member 

Lehnherr. First, as with Board Chair Deveny, WECo has provided no evidence of 

Dr. Lehnherr’s having any economic interest in the outcome of this matter. As 

such, there is no mandatory basis for disqualification. Mont. Code Ann. § 2-2-105. 

Second, the nearly seven-year-old emails (from 2012 and 2013) that the coal 

company has dredged up significantly preceded Dr. Lehnherr’s confirmation to the 

Board, and are therefore no basis for disqualification. See, e.g., Laird, 409 U.S. at 

831 (Rehnquist, J.); Higganbotham, 328 F.3d at 645 (political statements prior to 

assuming bench no basis for recusal). The Seventh Circuit rejected a similar 

attempt to seek disqualification on the basis of a judge’s bygone activities, calling 

the motion “preposterous.” Nicholson v. City of Peoria, 860 F.3d 520, 524–25 (7th 

Cir. 2017) (party sought to disqualify judge on basis that he worked for defendant 

40 years earlier). These points are dispositive. 
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 Further, while Dr. Lehnherr’s two short emails from 2012 and 2013 briefly 

raised concerns about potential impacts from an expansion of the Rosebud Mine, 

such concerns do not demonstrate bias. See WECo Exs. A-B (asking agency to 

“consider” “whether” certain potential harmful impacts will come to pass). Indeed, 

the Montana Supreme Court has specifically held that simply raising questions 

about a proposal, as Dr. Lehnherr did in the two emails, does not demonstrate that 

an adjudicator has an “‘irrevocably closed’ mind on the subject” of the case, 

requiring recusal. Madison River, ¶¶ 16-18 (affirming district court decision that 

planning board member was not disqualified because while “Commissioner 

Kensinger did express doubts about the subdivision’s effects on Ennis, these 

expressions of uncertainty are evidence that his mind was anything but irrevocably 

made up on the subject.”). So too here—questions do not demonstrate a closed 

mind. To paraphrase then-Justice Rehnquist, proof that a board member had never 

had raised questions about environmental impacts “would be evidence of lack of 

qualification, not lack of bias.” See Laird, 409 U.S. at 835. 

 Moreover, while WECo obscures the point, the 2012 and 2013 emails did 

not address the AM4 expansion, but rather raised questions related to 

environmental review under the National Environmental Policy Act (NEPA) and 

the Montana Environmental Policy Act (MEPA) for the Area F expansion of the 
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Rosebud Mine, a 6,500-acre expansion to the north. See WECo Exs. A-B (referring 

to environmental impact statement and Area; no environmental impact statement 

was prepared for the AM4 expansion). This Board has no jurisdiction over 

questions of NEPA or MEPA. Because the emails did not address the AM4 

expansion, or any law over which the Board has jurisdiction, they do not, as the 

coal company contends, “implicate the Hearing Examiner’s proposed findings.” 

Martin Aff., ¶ 6. 

 Board Member Lehnherr’s nearly seven-year-old emails, predating his 

confirmation to the Board, that merely raised questions about a different mine 

expansion under different laws are no basis for recusal. 

IV. The Board should reject WECo’s judge-shopping tactics. 

 It is clear from WECo’s exhibits that the coal company has engaged in 

significant data-mining related to the current Board. It is also clear that WECo is 

only attempting to disqualify Board members who have raised environmental 

concerns (as private citizens prior to their confirmation on the Board). WECo’s 

research undoubtedly turned up Board Member Busby’s multiple social media 

postings (both during his time on the Board and before) supporting mining and 

coal mining specifically (including at Colstrip), opposing conservation 

organizations, and questioning the scientific consensus on climate change. See Ex. 
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1 (attached). Yet WECo did not seek to disqualify Board Member Busby. Thus, the 

coal company’s asserted concerns about avoiding “an appearance of impropriety” 

ring hollow. Martin Aff., ¶ 10. The Board should reject WECo’s blatant judge 

shopping tactics. 

CONCLUSION 

 Montana law only requires disqualification of Board members if they have a 

substantial, economic interest in the outcome of a case. Because no such conflict 

has been alleged, recusal is not warranted. Further, under controlling precedent of 

the U.S. Supreme Court and the Montana Supreme Court, Board Chair Deveny’s 

and Board Member Lehnherr’s statements made prior to being confirmed to the 

Board, which merely raised concerns about potential impacts of different actions 

under different regulatory regimes provide no basis for recusal. 

 Like WECo, the Conservation Groups strongly believe all board members 

will do their utmost to be fair to all litigants. Because the coal company has failed 

to present any valid basis for the recusal of Board Chair Deveny and Board 

Member Lehnherr, its request for recusal should be denied. 

 Respectfully submitted this 24th day of May, 2019. 

/s/ Shiloh Hernandez 
Shiloh Hernandez 
Laura King 
Western Environmental Law Center 
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103 Reeder’s Alley 
Helena, Montana 59601 
406.204.4861 
hernandez@westernlaw.org 
king@westernlaw.org. 
 
Derf Johnson 
Montana Environmental Information Center 
107 W. Lawrence St., #N-6 
Helena, Montana 59624 
406.443.2520 
djohnson@meic.org 
 
Walton D. Morris, Jr. pro hac vice  
Morris Law Office, P.C. 
1901 Pheasant Lane 
Charlottesville, Virginia 22901 
434.293.6616 
wmorris@fastmail.net 
 
Roger Sullivan 
McGarvey, Heberling, Sullivan & Lacey 
345 1st Ave. E. 
Kalispell, MT 59901 
rsullivan@mcgarveylaw.com 
 
Attorneys for Petitioners Montana 
Environmental Information Center and 
Sierra Club  
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BOARD OF ENVIRONMENTAL REVIEW 
OF THE STATE OF MONTANA 

IN THE MATTER OF: 
APPEAL AMENDMENT AM4, 
WESTERN ENERGY 
COMPANY, ROSEBUD STRIP 
MINE AREA B PERMIT NO. 
C198400B 

CASE NO. BER 2016-03 SM 

MONTANA DEPARTMENT OF 
ENVIRONEMNTAL QUALITY'S 
RESPONSE TO PETITIONERS' 
EXCEPTIONS TO PROPOSED 
ORDER 

The Montana Department of Environmental Quality responds to Petitioners' 

Exceptions to the April 11, 2019 Proposed Findings of Fact and Conclusions of Law 

(the "Proposed Ruling") as follows: 

I: Montana Law Controls 

a) Montana Coal Mining Regulation 

Petitioners' argument that the Board should consider the federal Surface 

Mining Control and Reclamation Act ("SMCRA") and the Secretary of the Interior's 

1 
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"controlling interpretation" of that law in this case must be rejected. Petitioners' 

Exceptions at 33. This case involves the Montana Surface and Underground Mining 

Reclamation Act ("MSUMRA") and its implementing rules. In re Signal Peak 

Energy, BER 2013-07 SM, Findings of Fact, Conclusions of Law and Order, at 59-

62, ,r,r 71-81. (Jan. 14, 2016) (herein, Signal Peak) (internal citations omitted). 

Federal law does not control where a state like Montana achieves "primacy" to 

regulate coal mining under SMCRA. Mont. Envtl. Info. Ctr. v. Stone-Manning, 766 

F.3d 1184, 1187 (9th Cir. 2014); Mont. Envtl. Info. Ctr. v. Opper, 2013 U.S. Dist. 

LEXIS 29184, *7; *13 2013 WL 485652; 30 C.F.R. §§ 926.10; 926.30. 

b) Montana's Regulation of Coal Mining's Water Quality Impacts 

Two sections of the Clean Water Act have been put into dispute herein, only 

one of which bears any substantive relationship with MSUMRA. CWA § 303 (33 

U.S.C. § 1313(a)-( c )) authorizes states to establish federally enforceable water 

quality standards as state law (which Montana has done). Section 402 of the CWA 

applies to the federally-delegated Montana Pollutant Discharge Elimination System 

("MPDES") permit program for point source discharges and is utterly inapplicable 

to this case. See 33 U.S.C. § 1342; § 75-5-402, MCA. 

Petitioners urge the Board to apply a MPDES "cause or contribute" standard 

to this case. See Petitioners' Exceptions at 14, citing Friends of Pinto Creekv. United 

States EPA, 504 F.3d 1007, 1011-12 (9th Cir. 2007). The Proposed Ruling correctly 
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rejected Petitioner's attempt to amalgamate inapplicable MPDES standards with 

MSUMRA's material damage standard. Id. at 66, n 3. MPDES permits apply to 

"point sources" which are defined by § 75-5-103(29), MCA. MPDES permits are 

required to discharge pollutants into state waters from a point source. § 75-5-

605(2)( c ), MCA. DEQ may not issue a MPDES Permit "if the discharge from its 

construction or operation will cause or contribute to the violation of water quality 

standards." ARM 17.30.1311(7); compare Pinto Creek, 504 F.3d at 1011-12. This 

case does not involve an appeal of a MPDES Permit. 

The Department's material damage assessment addressed impacts to 

groundwater hydrology and to surface water hydrology and the relationship between 

the two. See Proposed Ruling, Findings of Fact ,r 213-232 (surface water material 

damage assessment); ,r 233-248 (groundwater material damage assessment). With 

respect to "point source" surface water discharges, the AM4 CHIA explains that 

protection from such discharges is ensured by MPDES permit requirements. DEQ

Exh-lA, AM4 CHIA at 2-6 to 2-7; 7-1 to 7-2; 9-21; 9-30 to 9:31. See also ARM 

17.30.1311(1) (MPDES Permits require compliance with all applicable water quality 

standards). 

The material damage standard contained in MSUMRA does not refer to 

"contribution." MSUMRA instead defines "material damage" to mean degradation 

or reduction of water quality or quantity QY coal mining. § 82-4-203(32), MCA 
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( emphasis added). Thus, by definition, the inquiry herein ( against which the design 

standard at issue is measured) involves the question of whether the proposed project 

will cause violations of water quality standards, adverse effects to beneficial uses, 

or impacts to water rights. §§ 82-4-203(32); 82-4-227(3)(a), MCA; Signal Peak, 2-

13-07 SM at 63, ,r 86; 75, ,r 112 (applying causation standard). 

III: CW A § 303( d) 

In addition to authorizing states to establish water quality standards via CW A 

§ 303(a)-(c), Section 303(d) of the CWA on the other hand requires the states to 

identify waterbodies that do not meet water quality standards. 33 U.S.C. § 1313( d). 

In some circumstances, states must develop a Total Maximum Daily Load 

("TMDL") for an impaired waterbody, which is basically a pollutant budget for a 

waterbody. See 33 U.S.C. § 1313(d)(l)(C); 40 C.F.R. §§ 130.2(i). DEQ's Water 

Quality Planning Bureau conducts assessments and issues a biennial report listing 

impaired waters to EPA pursuant to CWA § 303(d). Proposed Ruling at 24, ,r 79. 

Such biennial reports must also include a list ofDEQ's TMDLs. 40 C.F.R. § 130.7. 

An aggrieved person can appeal EPA's approval ofDEQ's biennial report to federal 

court. Friends of the Wild Swan, Inc. v. United States EPA, 130 F. Supp. 2d 1184, 

1187 (D. Mont. 1999). DEQ's Coal Section does not make impairment 

determinations. Proposed Ruling at 24, ,r 80. 
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IV: Burden of Proof 

The applicant in the permitting process before the Department bears the 

burden of affirmatively demonstrating with record evidence that the project is 

designed to prevent material damage. Signal Peak at 76, ,r 116. The contested case 

provisions of the Montana Administrative Procedure Act, however, apply to this 

contested case before the Board. § 82-4-206(2), MCA; Proposed Ruling at 64, citing 

MFJC v. DEQ, 2005 MT 96 at ,r 16. The Department otherwise incorporates its own 

Exceptions at pp. 2-10 by reference on this point. 

V: Issue Exhaustion 

An agency decision may not be reversed "unless the administrative body not 

only has erred but has erred against objection made at the appropriate time under its 

practice." U.S. v. L.A. Tucker Truck Lines, Inc., 344 U.S. 37 (1952). A party who 

has failed exhaust the remedies provided cannot later be heard to decry the process 

of which they failed to avail themselves. See Auto Parts of Bozeman v. Employment 

Rels. Div. Uninsured Employers' Fund, 2001 MT 72, ,r 40, 305 Mont. 40, 23 P.3d 

193. 

The Board applied issue exhaustion (without denominating it as such) against 

the Department in Signal Peak when it precluded the Department from presenting 

both extra-record evidence and arguments. BER-2-13-07 SM at ,r 68, P. 57. Issue 
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exhaustion must be applied uniformly across the board to all parties precisely 

because the only relevant facts in this case are those compiled by the Department in 

the permitting process before the Department makes its permitting decision. See 

Signal Peak, 2013-07 SM at 56, ,r 66; 8-81, ,r 124, citing ARM 17.24.314(5); 

17.24.305(6)(c). Otherwise, a party could fail to raise an issue below and then be 

able to have the Board reverse DEQ on appeal for not addressing an issue which was 

not raised in the permitting process in the first place. 

The Order on Motions in Limine is based upon the statutory and regulatory 

structure of MSUMRA, as well as prior Board decisions. Id. at pp. 4-5. The issue 

exhaustion requirement in MSUMRA derives from the structure of the statute itself. 

Petitioners' citation to Sims v. Apfel, 530 U.S. 103 (2000), for the proposition that 

courts should not create exhaustion requirements which do not exist in statute or 

regulation is accordingly unavailing. 

Also unavailing is Petitioners' argument that Signal Peak stands for the 

proposition that DEQ may only defend a CHIA based upon the arguments of 

counsel, and may not offer expert testimony for that purpose. Petitioners' 

Exceptions at 50, n. 26. Signal Peak was submitted for summary judgment based 

upon undisputed facts and "pure[] questions oflaw ... " See id. at 2. Thus, that ruling 

indicated that DEQ was not limited in its permitting defense to presenting the 
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administrative record and nothing more, and that DEQ's counsel could present 

argument as well. Id. at 59, ,-r 70. 

VI: East Fork Armells Creek 

East Fork Armells Creek ("EFAC") originates upstream of the Rosebud mine, 

as "Upper EF AC," which continues through the mine and to a highway bridge 

downstream of the mine, at which point it becomes "Lower EF AC." Proposed 

Ruling at 19, ,-r 41; 20, ,-r 45. Lower EFAC continues through the town of Colstrip 

until its conflux with the West Fork Armells Creek. Id. at 21, ,-r 56. 

Upper EF AC is not listed as a so-called "impaired water" by DEQ for aquatic 

life uses based upon TDS or specific conductance ("salt" to a layperson). Id. at 28, 

,-r 89 to 29, ,-r 94. Lower EFAC, which has "much worse" water quality than Upper 

EF AC (id. at 21, ,-r 5 8), is listed by DEQ as an impaired water for aquatic life support 

functions based upon specific conductance or TDS as a potential cause. Id. at 29, ,-r 

96. 

DEQ's Attainment Records identify specific conductance and TDS with low 

confidence as the cause of Lower EF AC' s impairment, and identify coal mining as 

one unconfirmed source of the TDS and specific conductance in Lower EF AC. Id. 

at 29, ,-r 96. DEQ's Attainment Records for both Upper EFAC and Lower EFAC do 
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not, however, show that EFAC's impairments are attributable to mining. Id. at 87, i-f 

35. 

Impairment determinations made by the Water Quality Planning Bureau 

pursuant to CWA § 303(d) do not equate to determinations of water quality standard 

violations or "material damage" determinations that may prevent permit approval 

pursuant to MSUMRA. Proposed Ruling at 87, i-f 33 citing§ 82-4-201, MCA et seq. 

and 40 CFR Subchapter D. 1 

With respect to the material damage issue herein, DEQ Staff testimony and 

record evidence "convincingly confirmed" that none of EFAC's existing 

impairments (Upper or Lower) were attributable to coal mining. Id. at 87-88, i-f 35. 

DEQ's material damage assessment found that "mining is not the source" of Lower 

EFAC's TDS impairment based, in part on Upper EFAC "data right next to the 

mine" (which provides the most appropriate determination of mine impacts) which 

did not show increased TDS from mining. Proposed Ruling at 29, i-f 96; 32, i-f 106; 

see also id. at 23-24, i-fi-f 71-72; 88, i-f 36. Increased concentrations of TDS or "salt" 

sampled in Lower EFAC "are not attributable to past mining." Id. at 23, i-f 71. Lower 

EF AC "is influenced by groundwater inflow and surface water runoff from a variety 

of anthropogenic sources, including cattle grazing, agriculture, fertilizer from 

1 The support for Petitioners' claims of existing water quality violations below, however, was "limited to water quality 
assessments and Clean Water Act 303(d) impairment determinations made by DEQ's Water Quality Planning 
Bureau." Proposed Ruling at 86, ,r 32. 
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residential lawns, fertilizer from a commercial golf course, and discharges from a 

municipal water treatment plant." Id. at 23-24, ,r 72. Lower EFAC impairments are 

likely attributable to such sources ( e.g., the town of Colstrip). Id. at 88, ,r 36. 

VII: The Cumulative Impacts of All Mining 

a) TDS 

Strip-mining for coal at the Rosebud Mine basically involves excavating 

through the "overburden" ( or "spoil") materials down to the coal seam (which is 

then removed), and backfilling the excavation with overburden. Proposed Ruling at 

16-1 7, ,r,r 34-35. Groundwater re-saturates the backfilled spoil resulting in increased 

concentrations of ionic components (such as TDS) in the groundwater, some of 

which moves downgradient towards either bedrock units outside the mine or towards 

EFAC. Id. at 16-19, ,r,r 34-45. 

Petitioners' claim that the Proposed Ruling finds "The cumulative effect of 

existing mining operations ... will cause a 13% increase in salinity in the alluvium 

ofEFAC, which will enter EFAC as baseflow." Id. at 13 ( emphasis added); see also 

id. at 13; 18; 23; 50-52. Petitioners also attempt to distort the Proposed Ruling as 

concluding that the cumulative impacts of mining will increase salinity pollution in 

EF AC, resulting in a violation of water quality standards. Petitioners' Exceptions at 

14. Relying on the inapplicable Pinto Creek case, Petitioners claim that "any 
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discharge2 of the pollutant causing the impairment will result in a violation of water 

quality standard ... " Id. at 14-15. These claims are incorrect. 

First, the Proposed Ruling found that mining from AM4 will not lead to higher 

salt concentrations in EF AC beyond those already resulting from previously 

approved mining which was analyzed under earlier CHIAs. Id. at 55, ,r 216; see also 

id. at 36, ,r 124 to 38, ,r 135. Such previously approved mining was completed 

decades ago, and the spoil from this mining has become saturated in the intervening 

years and developed the existing concentrations ofTDS. Id. at 57, ,r 223. 

Second, the Proposed Ruling does not conclude that the pre-existing and 

previously-permitted potential 13% increase in alluvial TDS "will enter EFAC as 

baseflow" but instead finds that only "a portion" of the TDS entering the alluvium 

from mining "would enter into base flow." Id. at 37, ,r 134.3 Petitioners' expert failed 

to calculate an increase in salinity in EFAC (as opposed to the alluvium) to support 

his opinion. Id. at 36, ,r 125, 39, ,r 143. Groundwater baseflow from the alluvium to 

EF AC is actually insignificant, which means "TDS levels in EF AC will not be 

2 Petitioners also presented no evidence at hearing to support any conclusion that the baseflow groundwater to EF AC 
constitutes a "discharge" as that term is defined by Montana law. § 75-5-103(29), MCA. 

3 The EFAC alluvium near the Rosebud Mine has a wide range of naturally occurring specific conductance (salinity, 
here also measures as TDS). Proposed Ruling at 34, ~ 115. The natural variability ofTDS in the alluvium is ofa much 
larger magnitude than a 13% change in TDS. Such changes are not therefore likely to be distinguishable from natural 
variations. Proposed Ruling at 34-35, ~~ 115-122. 
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significantly impacted by groundwater [alluvium] TDS levels associated with the 

AM4 Permit." Id. at 56-57, ,r,r 221-222; 39, ,r 139. 

b) Aquatic Life 

Petitioners' claim that the Proposed Ruling "determined that the mere 

presence of aquatic life in EF AC was sufficient to demonstrate that water quality 

standards for growth and propagation of aquatic life were, in fact, met ... "(id.at 2; 

see also id. at 24-26) is incorrect. The Department considered biological data along 

with other lines of evidence (such as physical and chemical data). Id. at 45, ~ 173; 

51-52, ,r,r 197-198. 

Dr. Hinz (a DEQ hydrologist) requested that the applicant gather biological 

data so DEQ could qualitatively compare the biota which were present in Upper 

EFAC adjacent to the mine in the 1970s with current conditions. Id. at 49-51, ~ 188. 

The 2014 data empirically demonstrated the existence of a diverse community of 

macroinvertebrates, which consisted of taxa commonly found in eastern Montana 

prairie streams and was consistent (in terms of taxa richness) with the 1970s 

sampling data. Id. at 50-51, ,r,r 189-194. 

Petitioners' additional claims that the record shows that the qualitative use of 

macroinvertebrate sampling data was not a reliable means to empirically assess 

impacts in making a material damage determination is likewise false. Petitioners' 

Exceptions at 27-28. The Department, to be sure, does not consider 
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macroinvertebrate data when making CWA § 303( d) impairment determinations for 

eastern Montana streams. Id. at 27-28. This is because the Department considers 

biological data to be an unreliable metric for assessing whether an eastern Montana 

stream is meeting water quality standards pursuant to CWA § 303(d). Id. at 47-48, i-f 

181; 48-49, i-f 183-187; 50, i-f 189. 

But here, the question is not whether the entire stream reach is or is not 

meeting water quality standards. This case involves an impact assessment which 

addresses whether the proposed project is designed to prevent violations to water 

quality standards. DEQ utilized biological data for purposes of the impact 

assessment at issue, rather than to assesses whether EF AC was currently meeting 

water quality standards under CW A § 303( d). Id. at 51, i-f 196; see also id. at 46, i-f 

176; 48, i-f 183; 49-50, i-fi-f 188-192. Petitioners' aquatic ecology expert agreed that 

macroinvertebrate data could be used for such purposes, as did all testifying experts 

in aquatic ecology and/or water quality assessment. Id. at 51, i-f 200; 52. i-fi-f 203-

206; 51, i-f 195; 48, i-f 183.4 

Petitioners' also attack Dr. Hinz's qualifications on the grounds that she is a 

hydrologist rather than an expert in aquatic life or ecology. Id. at 28-31. The Order 

4 The Department did not, as Petitioners claim, "prohibit" anyone from analyzing macroinvertebrates or water quality 
standards. Petitioners' Exceptions at 29-31. The Department simply ensured that the macroinvertebrate data would 
be appropriately analyzed and utilized for a qualitative impact analysis rather than to inform a CWA § 303(d) listing 
decision. Proposed Ruling at 45, ,r 171; 46-47, ,r,r 176-177; 47-50, ,r,r 179-189. 
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on Motions in Limine rejected such arguments, and permitted experts such as DEQ's 

hydrologists to explain how they relied on biological data to reach their expert 

opinions. Id. at 10. M. R. Evid. 703 "allows an expert to rely upon third-party 

generated data in forming his or her opinion. Reference to such data is admissible 

if it is 'reasonably relied upon by experts' in that particular field."' Weber v. BNSF 

Ry. Co., 2011 MT 223, 38, 362 Mont. 53, 261 P.3d 984, citing M. R. Evid. 703. 

Such is the case at bar. See Affidavits of DEQ Coal Section hydrologists, Exhibits 

A and B hereto, which were furnished in response to Petitioners' Motions in Limine. 

VIII: Other Distortions of the Record 

Petitioners' Exceptions also falsely claim: 

(a) That AM4 will extend the duration of salinity impacts "by tens or hundreds 

of years ... " Id. at 13-14; 18-19; 22-23. The record instead reflects that this 

"could occur," that neither side presented convincing evidence on this point, 

and that "precise evidence on this point may be impossible ... " Proposed 

Ruling at 73, n. 4; 

(b) That DEQ "stated" that chloride "was causing material damage", when DEQ 

instead stated that DEQ was "concerned" that material damage may be 

occurring (Petitioners' Exceptions at 45); 
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( c) That § 82-4-227(a)(3) authorizes DEQ to assess claims of past (rather than 

prospective) material damage, such as the alleged dewatering of EF AC 

Petitioners' Exceptions at 42-44. Notably, the federal Office of Surface 

Mining, Reclamation and Enforcement (OSMRE) has already rejected such 

claims (which were properly brought as enforcement and not permitting 

claims). See Exhibit C hereto, July 12, 2018 OSMRE Decision. 

(d)That the comparison of 1970s and 2014 macroinvertebrate data was a "post 

hoc" analysis. Petitioners' Exceptions at 53. That analysis was contained in 

the CHIA. Proposed Ruling at 44-4 7, ,r,r 170-178; 50-51, ,r,r 190-194, and; 

( e) That Petitioners' had raised MSUMRA issues during the permitting process 

regarding alleged cumulative hydrologic impacts between AM4 and the 

proposed Area F expansion at the mine. Petitioners' Exceptions at 41-42. The 

record instead reflects that Petitioners' AM4 comments attached and 

incorporated scoping comments which Petitioners had made to OSMRE on an 

Area F coal lease modification which argued that OSMRE should consider 

AM4 and the Area F as "[ c ]onnected and cumulative actions" within the 

meaning of the National Environmental Policy Act. See March 13, 2018 

Motion Argument Transcript at 45:25 to 48:17, citing DEQ-Exh-4L at 17-18. 

14 

810



The Department respectfully reserves its rights to address the balance of 

Petitioners' distortions at hearing. 

Conclusion 

Based on all the foregoing, the Board should reject Petitioners Exceptions, 

clarify the burden of proof per DEQ' s Exceptions, and otherwise affirm the Proposed 

Ruling. 
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MONTANA BOARD OF ENVIRONMENT AL REVIEW 

IN THE MATTER OF: 
APPEAL AMENDMENT AM4 
WESTERN ENERGY COMPANY 
ROSEBUD MINE AREA B, 
PERMIT NO. C1984003B. 

STATE OF MONTANA } 

} 
COUNTY OF LEWIS } 
AND CLARK } 

) Case No. BER 2016-03 SM 

) 
) AFFIDAVIT OF MARTIN VAN 
) OORT IN OPPOSITION TO 
) PETITIONER THE MONTANA 
) ENVIRONMENTAL 
) INFORMATION CENTER'S 
) MOTION IN LIMINE TO EXCLUDE 
) DEQ STAFF TESTIMONY 

MARTIN VAN OORT, being of majority age, and having first been duly 
sworn, deposes and states: 

DEQ Board Exh-A
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United States Department of the Interior 

OFFICE OF SURFACE MINING 

Reclamation and Enforcement 

Casper Area Office 

PO Box 11018 

150 East B Street, RM IO 18 
Casper. WY 82602 

Edward Coleman, Chief 
Coal and Opencut Mining Bureau 
Department of Environmental Quality 
P.O. Box 200901 
Helena, Montana 59620-0901 

July 12, 2018 

RE: Montana's Response to Ten Day Notices #Xl8-010-549-001, #X18-010-549-002, #X18-

010-549-003, and WildEarth Guardians Citizen's Complaint - Hydrologic Protection and Clean

Water Standards at Rosebud Mine in Montana

Dear Mr. Coleman, 

The Office of Surface Mining Reclamation and Enforcement (OSMRE) received your letter, 

dated July 2, 2018, responding to the Ten-Day Notices (TDNs) #X18-010-549-001, #Xl8-010-

549-002, #Xl8-010-549-003 issued to your office on May 23, 2018. These TDNs transmitted

WildEarth Guardians' (WEG) citizen's complaint pertaining to Hydrologic Protection and Clean

Water Standards at the Rosebud Mine for your review and response.

Pursuant to OSMRE's INE-35 and applicable regulation, the Field Office shall consider the 

regulatory authority's (RA) response to a TDN as constituting appropriate action to cause a 

violation to be corrected or good cause for failure to do so, unless the Field Office makes a 

written determination in accordance with 30 CFR 842.1 l(b)(l)(ii)(B)(J) that your response is 

arbitrary, capricious, or an abuse of discretion under the approved regulatory program. OSMRE 

will not substitute its judgment for that of the RA unless the RA's response is arbitrary, 

capricious, or an abuse of discretion. 

Appropriate action includes enforcement or other action authorized under the State program to 

cause the violation to be abated. Good cause for not taking action includes that the possible 

violation does not exist, the State RA requires a reasonable and specified amount of additional 

time to determine whether a violation exists, or the State lacks jurisdiction over the possible 

violation or operation. 

Pursuant to OSMRE's INE-35 and applicable regulation, arbitrary, capricious, or an abuse of 
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discretion generally means, with respect to an RA response to a TDN, that the RA has acted
(1) Irrationally in that the RA's interpretation of its program is inconsistent with the terms 
of the approved program or any prior RA interpretation recognized by the Secretary of 
the Interior; 
(2) Without adhering to correct procedures; 
(3) Inconsistent with applicable law; or 
(4) Without a rational basis after proper evaluation of relevant criteria. 

FINDINGS and DETERMINATION 

WEG's citizen's complaint alleged that Western Energy Company (WECo) was violating the 
Surface Mine Control and Reclamation Act (SMCRA), stating that WECo has violated and 
continues to violate performance standards related to hydrologic criteria at the Rosebud Mine, in 
Rosebud County, Montana. Specifically, WEG states that WECo's coal mining operations have 
allegedly de-watered a nearby creek, which would constitute a violation of SMCRA performance 
standards and SMCRA regulations. Consequently, WEG asserted that because WECo had 
allegedly caused material damage to a creek outside of the permit area, WECo has violated and 
continues to violate both SMCRA, SMCRA performance standards, and Montana regulations. 
WEG also alleged a violation of the Clean Water Act and the Rosebud Mine' s Montana Pollutant 
Discharge Elimination System (MPDES) Permit limits pertaining to total maximum daily load, 
specifically for iron. Finally, WEG provided that "given that WECo's ongoing violations of 
hydrologic performance standards may reasonably cause significant and imminent environmental 
harm to water resources in the area, we request OSRME issue a cessation order pursuant to 30 
CFR § 843.ll(a)(l)(ii)." OSMRE subsequently issued three TDN's to your office on May 23, 
2018. OSMRE did not, however, issue a cessation order pursuant to 30 CFR § 843.1 l(a)(l)(ii), 
because WEG did not provide adequate proof that imminent danger or harm existed, or that a 
cessation order was warranted due to an alleged violation of hydrologic performance standards 
that may reasonably cause significant and imminent environmental harm to water resources in 
the area. 

In your response, you explain that the Montana Strip and Underground Mine Reclamation Act 
(MSUMRA) provides the governing law for the regulation of surface coal mining and 
reclamation operations in the State of Montana and that the complainant erroneously alleges 
various violations of SMCRA when in fact the State of Montana has achieved primacy under 
SMCRA. You also explain that the evidence does not support WEG's contention that East Fork 
Armells Creek is or was an intermittent to perennial stream, and that the WEG complaint fails to 
present reliable, credible and substantial evidence that the operation of the Rosebud Mine has 
caused material damage to the hydrologic balance of the East Fork Armells Creek basin. You 
further explain that a WEG requested cessation order from OSMRE to WECo is not warranted 
because WEG failed to identify any violation of a water quality standard or a casual nexus 
between the Rosebud Mine's operations and the alleged dewatering of the Upper East Fork 
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Armells Creek that could reasonably be expected to cause significant and imminent harm to 
water resources in the area. 

You also indicated that you forwarded the WEG allegation of the Rosebud Mine' s violation of 
its MPDES Permit to MT DEQ's Water Quality Division's Water Protection Bureau, as they are 
the State Bureau with jurisdiction over those particular matters. The MT DEQ Water Protection 
Bureau provided a response to the WEG complaint that pertains to the alleged violation of the 
Rosebud Mine's MPDES Permit, which explains that a single violation of a permit condition 
does not equate to a resulting violation of the receiving water's ambient water quality. 
Accordingly, the WEG complaint provides no basis for OSMRE to find that the Rosebud Mine 
has violated MSUMRA or its permit issued thereunder or that significant and imminent 
environmental harm is occurring or could reasonably be expected to occur to water resources. 

Your response states and provides supporting documentation to substantiate that the alleged 
violations of MSUMRA at the Rosebud Mine did not occur, are not continuing to occur, and 
therefore, do not exist. Further, as mentioned above, you forwarded the portion of the WEG 
complaint that alleged MPDES permit violations to the MT DEQ Water Protection Bureau, and 
the MT DEQ Water Protection Bureau assessed and rejected WEG's contentions that the 
Rosebud Mine is operating in violation of its MPDES Permit. And lastly, your response states 
and provides supporting documentation to substantiate that a cessation order from OSMRE to 
WECo is not warranted because the WEG complaint fails to provide the necessary justification 
for a cessation order to be issued. 

Your response demonstrates a rational basis for concluding that the Rosebud Mine is not in 
violation of MSUMRA, has not dewatered East Fork Armells Creek, and has not caused material 
damage to a creek outside of the permit area. The MT DEQ Water Protection Bureau has 
assessed and rejected the allegations of MPDES Permit violations. Finally, you have 
demonstrated that a cessation order is not warranted because the alleged violations do not exist. 
Your conclusion that the Rosebud Mine is not in violation of MSUMRA is consistent with 
applicable law. 

OSMRE has determined, pursuant to 30 CFR 842.l l(b)(l)(ii)(B)(4), that you have shown good 
cause for not taking enforcement or other action within ten days to cause the identified potential 
violations to be corrected because the alleged violations do not exist under your approved 
regulatory program. This determination applies to TDNs #Xl8-010-549-001, #Xl8-010-549-
002, and #X18-010-549-003. No further action is required under these TDNs. 
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If you have any questions regarding this determination, please contact me at (307) 261-6550. 

Sincerely, 

J f Fleischman, Chief 
Denver Field Division - Casper Area Office 

Cc: Shannon Hughes, WildEarth Guardians 
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INTRODUCTION 

 The majority of the arguments raised by DEQ and WECo are rebutted in the 

Conservation Groups’ previously filed objections and were previously rejected by 

the Board in In re Bull Mountains. Applying the principle of mercy, the groups 

will not repeat those arguments here. Instead, the groups briefly address novel 

arguments presented by DEQ and WECo. 

DISCUSSION 

I. Burden of proof: “By law the burden of proof in the permitting 
process rests with the mine applicant and DEQ.” 

 Both DEQ and WECo acknowledge that the proposed Findings’ are 

inconsistent in their statements about the applicable burden of proof. The 

Conservation Groups agree. The Findings’ errors on this fundamental point 

undermines their entire analysis.  

 Respondents’ arguments for reversing the burden of proof are rebutted in the 

Conservation Groups objections, Pet’rs’ Objections at 7-12, and are further refuted 

by the Board’s decision in In re Bull Mountains, No. BER 2017-03 SM, at 76, 

¶ 115 (Mont. Bd. of Envtl. Rev. Jan. 14, 2016) (“By law the burden of proof in the 

permitting process rests with the mine applicant and DEQ.”); accord Mont. Code 

Ann. § 82-4-227(1); ARM 17.24.405(6).  
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 Respondents fail to present a compelling basis for overruling the Board’s 

clear pronouncement in In re Bull Mountains. As such, their arguments for 

reversing the burden of proof should be rejected. See Vasquez v. Hillery, 474 U.S. 

254, 265-66 (1986) (explaining doctrine of stare decisis “ensure[s] that the law 

will not merely change erratically, but will develop in a principled and intelligible 

fashion. That doctrine permits society to presume that bedrock principles are 

founded in the law rather than in the proclivities of individuals, and thereby 

contributes to the integrity of our constitutional system of government, both in 

appearance and in fact”). 

 Citing Alaska Wilderness League v. Jewell, 788 F.3d 1212 (9th Cir. 2015), 

WECo attempts to draw some distinction between a “planning standard” and a 

“performance standard.” WECo Exception at 14. However, that case does not 

create the purported distinction, but only noted in passing the attempt of a federal 

agency (the Bureau of Safety and Environmental Enforcement (as the Mineral 

Management Service was renamed after the Deepwater Horizon spill)) to create 

such a distinction was subject to some internal “confusion.” Id. at 1219. The court 

nevertheless upheld the agency’s decision on different grounds. Id. While WECo’s 

proposed “planning standard” is similarly unclear, it is mistaken if it is an attempt 

to weaken the requirements of the material damage determination. The Board’s 
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rule regarding material damage requires DEQ to deny a permit unless and until the 

applicant affirmatively demonstrates and DEQ confirms based on record evidence 

that “cumulative hydrologic impacts will not result in material damage.” ARM 

17.24.405(6)(c). It not the duty of the public to prove that material damage will 

result. It is the burden of WECo, the seeker of the strip-mining permit, to prove 

that material damage “will not result.” 

II. Scope of review: “[T]he only relevant analysis is that contained 
within the four corners of the CHIA and the only relevant facts 
are those concluded by the agency in the permitting process 
before the agency makes its permitting decision.” 

 WECo’s arguments about the proper scope of review are rebutted in the 

Conservation Group’s objections, Petr’rs’ Objections at 47-50, and were 

emphatically rejected by the Board in In re Bull Mountains, at 56-59, ¶¶ 66-70. 

WECo provides no compelling reason for the Board to overrule its prior decision. 

Vasquez, 474 U.S. at 265-66. 

 WECo cites only one case to support its position, MEIC v. DEQ, 2005 MT 

96, 326 Mont. 502, 112 P.3d 963, but that case is inapposite. MEIC, which 

addressed an appeal of an air pollution permit under the Clean Air Act of Montana, 

contains no discussion of the appropriate scope of review (though it discusses 

burden of proof and standard of review). See generally id. The applicable rules 

under the Montana Strip and Underground Mine Reclamation Act (MSUMRA), 
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require that the information on which DEQ bases its permitting decision to be 

“compiled by the department.” ARM 17.24.405(6). The purpose of such a 

provision is to facilitate review of DEQ’s decision and assure that the decision 

“will be based on the materials in that record. The provision requires explanation 

by the agency at the time of promulgation [of the decision],” and prevents “Post 

hoc rationalizations.” See Am. Petroleum Instit. v. Costle, 609 F.2d 20 (D.C. Cir. 

1979) (explaining similar provision limiting decision to information compiled by 

agency). 

 WECo’s “gotcha” argument is ironic. In rejecting similar arguments in In re 

Bull Mountains, the Board explained that to allow post hoc evidence and argument 

to defend a strip-mining permit (as WECo proposes), would allow DEQ and 

permittees to sandbag members of the public. In re Bull Mountains, at 57-58, ¶ 68. 

That is not, and should not be, the law. 

III. Material damage: extending the period of time that violations of 
water quality standards occur is material damage. 

 WECo’s arguments about material damage are refuted in the Conservation 

Group’s objections, Petr’rs’ Objections at 19-23, and were rejected by the Board in 

In re Bull Mountains, at 82-83, ¶¶ 127-28. WECo’s argument that extending the 

duration of impacts is irrelevant could be considered accurate, but for the fact that 

in the instant case, the existing conditions exceed the material damage threshold—
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that is to say that existing conditions are violating water quality standards. Findings 

at 29, 32, ¶¶ 96, 106; id. at 68-69. Extending the duration of conditions that already 

violate water quality standards will not only prolong the violation but cause more 

material damage. ARM 17.24.301(68) (violation of a water quality standard is 

material damage). The essence of WECo’s argument is that once a stream is 

impaired (i.e., violating water quality standards), additional strip-mining can be 

permitted to extend the duration of that impairment indefinitely without violating 

MSUMRA. WECo’s argument has no merit. See In re Bull Mountains, at 82, ¶ 127 

(“By law, DEQ may not ignore the long-term water pollution impacts of the 

mine.”). 

CONCLUSION 

 For the reasons stated in the Conservation Groups’ objections and above, the 

Board should reject the Findings’ erroneous conclusions and hold that DEQ 

violated MSUMRA when it approved the AM4 expansion of the Rosebud Strip 

Mine. 

 Respectfully submitted this 24th day of May, 2019. 

/s/ Shiloh Hernandez 
Shiloh Hernandez 
Laura King 
Western Environmental Law Center 
103 Reeder’s Alley 
Helena, Montana 59601 
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INTRODUCTION 

The Examiner’s Findings demonstrate that Petitioners did not prove their 

case.  The evidence overwhelmingly shows the Department’s approval of the AM4 

Permit complied with the law.  Petitioners’ Objections attempt to rehabilitate their 

case by mischaracterizing the Findings, evidence, and law. 

Two laws govern the contested case:  MSUMRA and MAPA.  These 

statutes, coupled with the Montana Supreme Court’s controlling precedent, MEIC 

v. DEQ, 2005 MT 96, require Petitioners to prove their claims by a preponderance 

of the evidence.  The Examiner found Petitioners failed to do so.  Not to be 

deterred, Petitioners now claim they need not (1) preserve their claims through the 

public comment process or (2) prove their claims in the contested case.  Decades of 

administrative law, the Montana Supreme Court, and now the Examiner have 

rejected these arguments.  The Board should reject them as well.   

Petitioners did not prove their claims, and the evidence, viewed in the light 

most favorable to the Department and Intervenors, solidly supports the Examiner’s 

Findings.  Thus, modification or rejection of the Findings is prohibited by law.    

STANDARD OF REVIEW 

The Board “may not reject or modify the findings of fact unless the [Board] 

first determines from a review of the complete record and states with particularity 

in the order that the findings of fact were not based upon competent substantial 

848



 

2 

evidence or that the proceedings on which the findings were based did not comply 

with essential elements of law.”  § 2-4-621(3), MCA.  The standard of review “is 

not whether there is evidence to support findings different from those made by the 

trier of fact but whether substantial credible evidence supports the trier’s findings.”  

Blaine Cnty. v. Stricker, 2017 MT 80, ¶26.  “Substantial evidence . . . consists of 

more [than] a mere scintilla of evidence but may be less than a preponderance,” 

and the Board evaluates the evidence “in the light most favorable to the prevailing 

party.”  Id. (emphasis added).  Likewise, the Board may not summarily “reject or 

modify” conclusions of law (§ 2-4-621(3), MCA), but instead must “particularize 

which of the hearing examiner’s findings of fact” supported the rejected conclusion 

and justify rejecting those factual findings based upon a lack of substantial 

evidence.  Ulrich v. State ex rel. Bd. of Funeral, 1998 MT 196, ¶¶29, 40-42. 

ARGUMENT 

I. MSUMRA AND MAPA ESTABLISH A PERMIT EVALUATION PROCESS WITH 

APPROPRIATE PUBLIC INVOLVEMENT.     

Contrary to Petitioners’ claim, (Obj., 5-6, 31-34) only MSUMRA – not 

SMCRA – governs the substantive permitting standards.1   It is well-settled under 

SMCRA’s cooperative federalism that a state with an approved program has 

                                           
1 The federal Clean Water Act also is not relevant because this appeal does not involve a water 
discharge permit.  Petitioners imply the term “water quality standards” in MSUMRA is 
“defined” by the Clean Water Act (Obj. 7), but MSUMRA makes no such cross-reference. § 82-
4-203, MCA.   
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“exclusive jurisdiction over the regulation of surface coal mining and reclamation 

operations.”  MEIC v. Opper, 2013 U.S. Dist. LEXIS 29184 *7-8 (D. Mont.) 

(Christensen, J.) (quoting Bragg v. West Virginia Coal Ass’n, 248 F.3d 275, 288-

89 (4th Cir. 2001)), aff’d sub. nom on other grounds by MEIC v. Stone-Manning, 

766 F.3d 1184 (9th Cir. 2014).    

MSUMRA and its implementing regulations establish a three-step process in 

which the Department and the public evaluate a proposed mining permit: 

 Application and Public Review:  The application must 

“affirmatively demonstrate[]”the proposed mine will satisfy all 

statutory and regulatory requirements.  § 82-4-227, MCA.  Complete 

applications are noticed for public inspection.  ARM 17.24.401.  The 

public may comment and meet with the Department to discuss any 

concerns.  ARM 17.24.402(2)(a), 17.24.403.   

 Department Review:  The Department may not issue the permit 

unless it “confirm[s]” the application’s conclusions that the proposed 

mine will meet all requirements.  ARM 17.24.405(6).   

 Contested Case:  If the Department’s decision is challenged, 

MSUMRA requires the Board to follow MAPA’s contested case 

procedures.  § 82-4-130, MCA. 
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 Controlling Precedent Requires that Petitioners Bear the Burden 
of Proof in a Contested Case.   

The Montana Supreme Court ruled that (1) the burdens on the Department 

and the applicant in the permitting stages do not extend into the contested case, and 

(2) the permit challenger bears the burden of proving its claims in the contested 

case by a preponderance of the evidence.  See MEIC, ¶¶10-16, 21-26.  Petitioners 

previously accepted this (see Order, 3), but they now disavow their concession.  

Obj., 9.   

 Once the Department issues the Permit, Petitioners in the 
Contested Case Shoulder the Burden of Proof. 

Petitioners do not object to the Examiner’s description of the burdens on 

Western Energy and the Department in the permitting stages (Findings, 63-64); 

they do, however, argue that these burdens relieve Petitioners from proving their 

claim (that the Department violated the law) in the contested case.  Obj., 8-10.  

Petitioners claim that MEIC does not apply and that another Supreme Court 

decision, Bostwick Properties, Inc. v. MDNRC, 2013 MT 48, supports their 

position.  Petitioners have it backwards.  MEIC is controlling law, and Bostwick is 

inapposite. 

Petitioner MEIC already litigated the theory that it need not prove its claims 

in contested cases before the Montana Supreme Court, which soundly rejected it.  

MEIC, ¶¶10-16.  Unless otherwise instructed by a “specific statute,” “Montana’s 
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general common law and statutory rules of evidence apply to a contested case 

hearing . . .”  Id., ¶13.  Thus, the “party asserting a claim for relief bears the burden 

of producing evidence in support of that claim.”  Id., ¶14.   

Petitioners maintain that MSUMRA includes a “specific” burden-shifting 

instruction.  Obj., 9-10.  This is wrong.  The MSUMRA “instruction” Petitioners 

cite is the applicant’s burden in the first stage of permit review.  See Obj., 10 

(citing § 82-4-227(1), MCA).2  An instruction relieving Petitioners’ burden in the 

contested case would be in the contested case provisions.  Fatally for Petitioners’ 

argument, MEIC held that contested case instructions functionally identical to 

MSUMRA’s did not include such an instruction.3  Indeed, Petitioners’ position – 

that they need not prove the Department violated the law – would obviate the need 

for a contested case (contrary to the express provisions of MSUMRA).   

Moreover, Petitioners ignore the controlling Board regulation codifying 

MEIC’s holding for MSUMRA contested cases: “The burden of proof at a 

                                           
2 Obj., 10.  Petitioners miscite Bull Mountain; the cited discussion merely identifies the burdens 
on the applicant and Department “in the permitting process.”  Bull Mountain, ¶115 (citing § 82-
4-227(3)(a), MCA (Department’s review standard) and ARM 17.24.405(6)(c) (burden on 
applicant in application).   
3 Compare § 75-2-211(10), MCA (“The contested case provisions of the Montana 
Administrative Procedure Act . . . apply to a hearing before the board under this subsection.”) 
with § 82-4-130, MCA (“The contested case provisions of the Montana Administrative 
Procedure Act . . . apply to a hearing held under this part.”). 
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[contested case] hearing is on the party seeking to reverse the decision of the 

board.”  ARM 17.24.423(7).   

Finally, Bostwick provides Petitioners no support because there the agency 

denied the permit, and the applicant was seeking to overturn the decision.  

Bostwick, ¶¶13-14.  Therefore, because it was making the claim, the applicant bore 

the burden of proof to show the agency erred, i.e., that the applicant made the 

necessary showing and the agency illegally withheld the permit.  Here, Petitioners 

make the claim and bear the burden of proof. 

 Petitioners must prove their claims by a preponderance of 
the evidence. 

Petitioners claim that the Examiner required them to “prove by a 

preponderance of the evidence that ‘the AM4 Amendment will result’ in material 

damage.”  Obj., 7 (quoting Findings, 65-66 (emphasis in Obj.)).  Preferring to 

challenge a soundbite, Petitioners disregard the thorough articulation of the burden 

earlier on the page and in the Proposed Conclusions:  Petitioners “have the burden 

to show, by a preponderance of the evidence, that DEQ had information available 

to it, at the time of issuing the permit, that indicated issuing the permit could result 

in ‘material damage.’”  Findings, 65 (emphasis in original), id., Proposed 

Conclusion ¶12.  Indeed, the Examiner emphasized that Petitioners need not prove 

a certainty.  As revised per Intervenors’ Exceptions, 2-13, the Examiner’s 

statement of burden is correct.   
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 The Examiner Properly Delimited the Scope of the Case. 

The Examiner explained how the limits articulated by the Montana Supreme 

Court apply: “Neither party . . . may make arguments or present evidence that is 

entirely new, or which it cannot tie back to the administrative record before DEQ 

at the time of the permitting decision.”  Order, 5.  Petitioners rail against this 

conclusion (Obj., 31-54), but they prove too much.  Petitioners claim they may 

raise any issue at any time, but the Department and Intervenors may respond based 

only upon the administrative record.  See Obj., 38 (“DEQ and the permit applicant 

are limited to the evidence and argument presented in the administrative record” 

but “administrative exhaustion does not apply to permit appeals under 

MSUMRA”).   

Bluntly, Petitioners propose the “sandbag” theory.  They may withhold 

comment (thereby preventing the Department from addressing the concern), then 

raise the concern in the contested case and force a remand because the 

administrative record does not explicitly address the undisclosed issue.  Indeed, 

that is precisely what they attempted with Area F and the alleged dewatering in 

EFAC.  See Obj., 39-44.4  They did not raise these matters in their comments, and 

                                           
4 The Hearing Examiner found Petitioners did not preserve: (1) Area F contentions because 
Petitioners only reference was in a footnote, in an attachment, and related to a different statute; 
and (2) broad AM4 claims about prospective dewatering of EFAC, because Petitioners had only 
claimed that past mining in different areas may have dewatered specific sections of EFAC. 
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they now assail the Department for failing to address their undisclosed concerns.  

The Board should reject such gamesmanship.  See Intervenors’ Exceptions, 15-20.  

 The Examiner Properly Identified the Claims Petitioners 
Could Pursue. 

The Examiner applied well-settled waiver principles to define the scope of 

the hearing.  Contrary to Petitioners’ suggestion, the idea that concerns must be 

raised at the appropriate time or be forfeited is a core principle of administrative 

law.  The Supreme Court explained “Courts should not topple over administrative 

decisions unless the administrative body not only has erred but has erred against 

objection made at the time appropriate under its practice.”  United States v. L.A. 

Trucker Truck Lines, Inc., 344 U.S. 33, 37 (1952).  Said otherwise, the agency 

should have the opportunity to address concerns before it is accused of overlooking 

them. 

Petitioners argue MSUMRA allows them to make entirely new objections at 

any point before judicial review, but the authority they cite is inapposite.  Obj., 31-

36 (citing case law under different statutes and SMCRA cases not subject to 

MSUMRA’s procedural requirements).  MSUMRA and its implementing 

regulations clearly identify the “appropriate” time to raise concerns after review of 

the application.  See supra Section I.A.1.  The permitting regime gives the public 

the opportunity to raise concerns and imposes the responsibility to inform the 

Department of perceived errors in the application. 
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Petitioners complain the Examiner imposed a “draconian extra-statutory 

exhaustion requirement” that “limited” them to “claims identified before even 

seeing” the Department’s analysis.  Obj., 31 (emphasis in original).  In fact, the 

record (including the PHC report and its addenda, seven deficiency notices and 

their responses, and the record developed over a six-year period of time) included 

all of the matters that are the subject of this litigation.  More importantly, 

Petitioners take liberties with the Examiner’s words.  The Order included a clear 

exception for “an entirely new issue, never canvassed anywhere in the previous 

years of administrative record and to which [Petitioners] had no opportunity to 

object prior to filing the notice of appeal in this case.”  Id., 6-7.  Despite 

Petitioners’ vociferous complaints about being “limited,” the record shows that all 

excluded issues were apparent in the comment period. 

 The Examiner’s Evidentiary Rulings Were Appropriate.   

Petitioners’ objections to the Examiner’s evidentiary rulings demonstrate the 

one-sided process they envision.  First, Petitioners complain the Examiner 

excluded evidence on certain pollutants supporting their broad claim of material 

damage to aquatic life.  Obj., 44-47.  The Examiner evaluated Petitioners’ 

comment letter, which identified specific pollutants of concern, and allowed 

testimony on those pollutants.  Transcript, Vol. 1, 302:24-35 to 303:1-6.  She 

concluded that, given the specificity of the list, the Department was not on notice 
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of the Petitioners’ concerns regarding other pollutants.  Id.  Where Petitioners 

properly preserved issues, such as salinity, however, the Examiner allowed them to 

present expert testimony significantly expanding upon the short notice provided in 

the comments.  See Findings, ¶¶123-129.   

Conversely, Petitioners complain that the Examiner allowed Intervenors to 

present rebuttal testimony (Obj., 50-53) which contradicted Petitioners’ extra-

record theory that the increase in salinity would be “observable.”  See Findings, 

¶¶127, 136-137.  In short, Petitioners arrogate the exclusive right to raise any issue, 

regardless of whether they raised it in comments, and then expand on “notice” 

level comments with expert testimony that neither the Department nor Intervenors 

may rebut.  Petitioner’s favored approach is both unlawful and unfair and must be 

rejected by the Board. 

II. THE EXAMINER PROPERLY CONCLUDED PETITIONERS DID NOT 

DEMONSTRATE ERRORS IN THE DEPARTMENT’S MATERIAL DAMAGE 

DETERMINATION. 

The Examiner found that the AM4 Permit would not materially damage 

EFAC.  Findings, ¶209.  Petitioners distort the record in trying to refute this 

finding regarding salinity and aquatic life, but they cite nothing suggesting it is not 

supported by “competent substantial evidence.”   
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 Salinity 

The Examiner found that prior mining did not cause salinity impairment 

downstream of the Rosebud Mine and that the AM4 Permit would not increase 

salinity in groundwater or EFAC.  Mining has not caused EFAC’s TDS 

impairment.  See Findings, ¶¶67-69.  Petitioners’ three arguments do not refute 

these facts.  See Obj., 13. 

 Downstream Salinity Impairment Does Not Bar a 
MSUMRA Permit. 

Petitioners wrongly assert that Clean Water Act issues – downstream 

impairment and lack of a TMDL – bar the AM4 Permit.  This is incorrect.  

MSUMRA bars a permit that will cause “material damage” (including a water 

quality standard violation), but “impairment,” as found by Montana’s Water 

Protection Bureau, is not a water quality standard violation.5  Compare §§ 75-5-

701 to 75-5-705, MCA with §§ 75-5-601 to 75-5-641, MCA.  Similarly, a TMDL 

has no bearing on whether the AM4 Permit is “designed to prevent ‘material 

damage.’” Findings, 66, and n.3.   

Friends of the Wild Swan v. EPA, which addressed an EPA-issued discharge 

permit, is not to the contrary.  Petitioners improperly cite the lower court opinion, 

but on appeal the Ninth Circuit clarified that banning all permits violates the 

                                           
5 Further, the mine did not cause downstream impairment.  Findings, ¶106. 
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regulations, which only “preclude[e] issuance of new permits for new sources that 

will cause or contribute to a violation of water quality standards.”  74 F. App’x 

718, 724 (2003) (emphasis added).       

 MEIC’s “13%” Argument Misstates the Facts, the Law, 
and the Examiner’s Findings. 

Petitioners continue to “confuse” and “fail to grasp (or intentionally 

[obfuscate])” key salinity facts.  Findings, 68.  They incorrectly claim the 

Examiner found that mining will “increase[] salt levels flowing into EFAC by 

13%.”  Obj., 14, 16, 18.  Actually, the Examiner found: “The only evidence of any 

13% increase in TDS concentrations is the PHC’s estimation for all the 

groundwater alluvium, including previously-permitted Areas A and B.”  Findings, 

68-69 (emphasis added).  This does not show “material damage,” or even impact, 

to EFAC.  See Findings, 68-69.     

In fact, salinity concentrations in groundwater migrating into EFAC, and in 

EFAC itself, will not increase because the groundwater is already at its maximum 

carrying concentration for salinity.  Findings ¶¶216, 220, 223.  Although salinity 

levels in the alluvium may increase 13% due to cumulative impacts of past mining 

and anticipated mining, even that increase is within natural variation and not 

statistically significant.  Findings, 69.  It would not violate water quality standards, 

or cause “material damage.”  Findings, 67-69.  Even if that 13% increase were 

applied specifically to EFAC, no material damage would result.  See Findings, 69.   
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The Department and Examiner considered cumulative impacts.  See, e.g., 

Findings, 67-69.  Petitioners suggest, however, that analyzing cumulative impacts 

for impaired waters requires prohibiting discharges that do not cause material 

damage as well as those that do.  Nothing supports this position.  Neither of the 

cases Petitioners cite (Obj., 14-18) vitiates the need for a causal link under federal 

Clean Water Act requirements.  See also Wild Swan, 74 F. App’x 718, 724.  More 

importantly, MSUMRA is clear.  The relevant inquiry is whether “the proposed 

operation is designed to prevent the probable cumulative impacts from causing 

material damage . . . .” § 82-4-227(3)(a)), MCA (emphasis added).   

Petitioners did not show that the AM4 Permit is more-likely-than-not to 

cause any relevant impacts, let alone material damage.  See Findings, ¶¶232, 242, 

244-48, and pp. 66-77.  The record affirmatively demonstrates it will not.  See, 

e.g., Findings, ¶¶209, 234; Proposed Conclusions ¶¶23-27.   

 Duration is not “Material Damage.” 

Longevity does not turn impacts below the statutory thresholds into material 

damage.  Intervenors’ Exceptions, 21-23.  Moreover, Petitioners do not establish 

facts supporting “material duration damage.”  They merely misrepresent the 

Examiner’s Findings, claiming that “this extended duration of increased salinity 

from the AM4 Amendment will persist for ‘some tens to hundreds of years.’”  

Obj., 19 (quoting Findings, 73).  The Findings found neither “increased salinity 
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from the AM4 Amendment” nor a duration of “tens to hundreds of years.”  See 

e.g., Findings, 74 (“AM4 Permit causes no increase in salinity”); id., 71-73, n.4 

(“[i]t’s very hard to give exact numbers for spoil recovery,”), 75-76.   

 Aquatic Life 

Petitioners object to the Examiner’s conclusion that “EFAC is supporting 

aquatic life sufficiently to satisfy the requirements of MSUMRA.”  Obj., 23-24.  

Petitioners wanted more analysis, but this is not a sufficient reason to modify or 

reject proposed findings and conclusions regarding aquatic life.   

First, Petitioners failed to meet their burden to prove that the AM4 Permit, as 

designed, will more-likely-than-not degrade or reduce the quality or quantity of 

EFAC such that aquatic life would be adversely affected.  Petitioners offered only 

the testimony of Sean Sullivan, whose “fieldwork has predominantly involved 

western Montana streams, which have significantly different physical, chemical 

and biological characteristics as compared to eastern Montana streams.”  Findings, 

¶200.  Mr. Sullivan did not visit EFAC, conduct a material damage assessment, 

compare water chemistry upstream and downstream of the mine, or conduct a 

causal assessment of the alleged impairment.  Findings, ¶¶200, 202-04.  Petitioners 

offered no proof to carry their burden.  In contrast, the record is replete with 

biological, physical, and chemical data supporting the Department’s material 

damage determination. 

861



 

15 

Second, Petitioners falsely assert the Examiner’s aquatic life conclusion is 

based solely on “the mere presence” of macroinvertebrates in EFAC and the 

“inexpert” testimony of Dr. Hinz.  See Obj., 24-30.  The Examiner considered 

extensive record and expert testimony evidence and made 38 separate findings of 

fact prior to reaching her conclusions that (1) EFAC is supporting an aquatic life 

community; and (2) the AM4 Permit, as designed, will not degrade or reduce the 

quality or quantity of EFAC in a manner that the EFAC aquatic life community 

will be adversely affected.  See Findings, ¶¶170-208. 

The totality of evidence emphatically supports the Examiner’s conclusion 

that “the Conservation Groups failed to present evidence necessary” to overcome 

the Department’s “convincing evidence – through expert testimony and the 

ARCADIS Report – that EFAC is supporting aquatic life sufficiently to satisfy the 

requirements of MSUMRA.”  Findings, ¶¶42-43.6 

CONCLUSION 

For the foregoing reasons and those in Intervenors’ Exceptions, Intervenors 

respectfully request the Board adopt the Examiner’s Findings with appropriate 

clarifications. 

                                           
6 Notably, Petitioners failed to even present evidence necessary to overcome the Motion for 
Directed Verdict, much less prove their claims by a preponderance of the evidence.  Findings, 
¶44.a. 
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DATED:  May 24, 2019. 

  
/s/ John C. Martin  
John C. Martin  
Holland & Hart LLP 
975 F Street NW 
Suite 900 
Washington, D.C. 20003 
 
/s/ William W. Mercer  
William W. Mercer 
Victoria A. Marquis 
Holland & Hart LLP 
401 North 31st Street 
Suite 1500 
P. O. Box 639 
Billings, Montana 59103-0639 

ATTORNEYS FOR INTERVENORS 
WESTERN ENERGY COMPANY, 
NATURAL RESOURCE PARTNERS, L.P., 
INTERNATIONAL UNION OF OPERATING 
ENGINEERS, LOCAL 400, AND NORTHERN 
CHEYENNE COAL MINERS ASSOCIATION
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Intervenor-Respondents Western Energy Company, Natural Resource 

Partners, L.P., International Union of Operating Engineers, Local 400, and 

Northern Cheyenne Coal Miners Association (collectively “Intervenors”) hereby 

move to strike Petitioners’ Objections to Affidavit of John Martin Pursuant to 

Mont. Code Ann. § 2-4-611(4) (“Objections”)1 as improper under Montana law 

and outside the established briefing schedule.   

The Montana Administrative Procedure Act (“MAPA”) establishes a 

specific protocol to identify and resolve potential disqualification of agency 

members: 

On the filing by a party, hearing examiner, or agency member in good 
faith of a timely and sufficient affidavit of personal bias, lack of 
independence, disqualification by law, or other disqualification of a 
hearing examiner or agency member, the agency shall determine the 
matter as part of the record and decision in the case.  […]  The affidavit 
must state the facts and the reasons for the belief that the hearing 
examiner should be disqualified and must be filed not less than 10 days 
before the original date set for the hearing.  

§ 2-4-611(4), MCA.  

First, a party may, “in good faith” file a “timely and sufficient affidavit of 

personal bias, lack of independence, disqualification by law, or other 

                                           
1 Petitioners erroneously style their filing as “Objections to WECo’s Motion for 
Disqualification of Board Chair Deveny and Board Member Lehnherr.” As 
discussed below, Intervenors did not file a motion.  

868



 

2 
 
 
 

disqualification.”  Id.  Intervenors did so by filing an affidavit pursuant to the 

schedule established by the Hearing Examiner.  See Order on Exceptions and 

Notice of Submittal at 4.  The statute then provides that “the agency shall 

determine the matter as part of the record and decision in the case.”  § 2-4-611(4), 

MCA (emphasis added).  Thus, the statute charges the Board with determining 

what action, if any, to take in response to a timely affidavit.  It does not provide for 

a separate, satellite litigation.  There is no opportunity for the parties to engage in 

advocacy over whether a Board member should be recused.  The only statutory 

role for the parties is bringing the potential basis for disqualification to the Board’s 

attention via affidavit.   

Moreover, the Hearing Examiner’s Order on Exceptions and Notice of 

Submittal did not create an extra-statutory invitation for parties to “object to” or 

“rebut” information raised in a timely affidavit; rather, the Order on Exceptions 

and Notice of Submittal clearly states (with emphasis) that failure by a party to 

timely file an affidavit foreclosed the party from participating in the 

disqualification process: 

If any party believes that any current member of the BER should be 
disqualified from participating in the decision on this case because of 
“personal bias, lack of independence, disqualification by law, or other 
disqualification,” that party will file “in good faith … a timely and 
sufficient affidavit” explaining the reasons why disqualification is 
appropriate.  Mont. Code Ann. § 2-4-611(4).  Such an affidavit must be 
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filed “not less than 10 days before” the BER Meeting, i.e., by May 21, 
2019.  Id.  Failure to file such an affidavit will be deemed a waiver 
of the parties’ right to argue that a BER member is unqualified to 
render a decision on the Proposed Order. 

Order on Exceptions and Notice of Submittal at 4 (emphasis in original). 

Petitioners did not file an affidavit pursuant to the schedule established by 

the Hearing Examiner or prior to the 10 day cutoff required by § 2-4-611(4), MCA.  

Perhaps in an attempt to justify their untimely and unauthorized filing, Petitioners 

incorrectly style their “Objections” as a response to a “Motion.”  However, 

Intervenors did not file a motion; rather, Intervenors simply filed an affidavit as 

prescribed by the Order on Exceptions and Notice of Submittal and § 2-4-611(4), 

MCA.  Intervenors decline to engage in extra-statutory advocacy regarding 

disqualification absent an express invitation from the Board. 

Intervenors accordingly move the Board to strike Petitioners’ improper 

Objections as part of the record and decision in the case. 
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John C. Martin  
Holland & Hart LLP 
975 F Street NW 
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William W. Mercer 
Victoria A. Marquis 
Holland & Hart LLP 
401 North 31st Street 
Suite 1500 
P. O. Box 639 
Billings, Montana 59103-0639 

ATTORNEYS FOR INTERVENORS 
WESTERN ENERGY COMPANY, 
NATURAL RESOURCE PARTNERS, L.P., 
INTERNATIONAL UNION OF OPERATING 
ENGINEERS, LOCAL 400, AND NORTHERN 
CHEYENNE COAL MINERS ASSOCIATION
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