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The purpose of this memo is to advise the BER members, pursuant to the contested case
provisions of the Montana Administrative Procedures Act (MAPA), Mont. Code Ann.

8§ 2-4-601 et. seq., on the law applicable to their review of the Proposed Findings of Fact,
Conclusions of Law and Order (Proposed FOFCOL) in the above-captioned case. This
memo is written in my capacity as the BER Board attorney, although I also acted (after
the Board’s appointment) as the hearing examiner in this case.

The record before the Board on this case consists of a written record and an opportunity
for the parties to make oral arguments to the Board, which will occur at the meeting on
May 31%, 2019. In the Board packet for the May 31 meeting, Board Members will find
the following items, which constitute all of the docketed filings since the Proposed
FOFCOL (Note: items marked with a * were previously produced to the BER in a serial
fashion, as discussed at the last meeting):

- (2) (Doc. 134) Proposed FOFCOL*
- (3) (Doc. 135) Order on Exceptions*

- (4) (Doc. 139) DEQ exceptions*

- (5) (Doc. 140) Western exceptions*

- (6) (Doc. 141) MEIC exceptions and 6 exhibits*

- (7) (Doc. 142) Joint motion to extend word limit

- (8) (Doc. 143) Order denying motion on word limit

- (9)(Doc. 144) Affidavit of Martin (Western Obj. to Board Members)

- (10) (Doc. 145) MEIC Response to Objection and Exhibit 1

- (11) (Doc. 146) DEQ response to Petitioner’s Exceptions and 3 exhibits
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- (12) (Doc. 147) MEIC response
- (13) (Doc. 149) Western response to MEIC Obj to Prop FOFCOL
- (14) (Doc. 148) Western’s Motion to Strike

As the above docket list reflects, in addition to the Proposed FOFCOL, Exceptions briefs,
and Response briefs (Docs. 134, 139-141, 146-147, and 149), there was a request for
additional words in the response briefs (Doc. 142), which was denied (Doc. 143).
Additionally, pursuant to my Order on Exceptions (Doc. 135), Intervenors filed an
Affidavit regarding the participation of BER members in the decision on this case (Doc.
144). Conservation Groups responded to that Affidavit (Doc. 145) and Intervenors filed a
Motion to Strike that response (Doc. 148). The Motion to Strike and the issues raised in
the Affidavit are therefore also before the BER for decision, in addition to the Proposed
FOFCOL.

Based on the written record and the oral arguments before the Board, it must decide, by
seconded motion, what to do with the Proposed FOFCOL. MAPA provides BER with
the following options:

The agency may adopt the proposal for decision as the agency's final order.
The agency in its final order may reject or modify the conclusions of law and
interpretation of administrative rules in the proposal for decision but may not
reject or modify the findings of fact unless the agency first determines from a
review of the complete record and states with particularity in the order that the
findings of fact were not based upon competent substantial evidence or that the
proceedings on which the findings were based did not comply with essential
requirements of law. The agency may accept or reduce the recommended
penalty in a proposal for decision but may not increase it without a review of
the complete record.

Mont. Code Ann. § 2-4-621(3). In other words, BER has three options regarding what
action to take upon review of a hearing examiner’s Proposed FOFCOL.:

(1) Accept the Proposed FOFCOL in its entirety and adopt it as the Board’s
final agency action;

(2) Accept the Findings of Fact (FOF) in the Proposed FOFCOL, but modify
the Conclusions of Law (COL) in the Board’s final agency action; or

(3) Reject the Proposed FOFCOL, review the entire record that was before
the hearing examiner, and then take the Board’s final agency action
(which can be a new or modified FOFCOL).
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When choosing among these three options, the Board should keep certain legal standards
in mind. Regarding options (2) and (3), the agency may “correct a hearing examiner’s
incorrect conclusions of law” in a final order, without having to review the entire factual
record. Mont. Dept. Transp. v. Mont. Dept. Labor and Indus., 2016 MT 282, { 23
(herein, MDQOT); Mont. Code Ann. § 2-4-621(3).

However, the agency is more constrained with regard to modifying findings of fact. The
agency cannot discard a hearing examiner’s factual findings. Mayer v. Bd. of
Psychologists, 2014 MT 85, 1 7, 27-29. “Under MAPA, an agency may reject a hearing
officer’s findings of fact only if, upon review of the complete record, the agency first
determines that the findings were not based upon competent substantial evidence.”
Blaine Cnty. v. Stricker, 2017 MT 80, 1 25 ((internal quotations marks omitted; citing
Moran v. Shotgun Willies, 270 Mont. 47, 51, 889 P.2d 1185, 1187 (1995), Mont. Code
Ann. 8 2-4-621(3)). “In reviewing findings of fact, the question is not whether there is
evidence to support different findings, but whether competent substantial evidence
supports the findings actually made.” Mayer, § 27 (citing Knowles v. State ex rel.
Lindeen, 2009 MT 415, 1 21 (emphasis supplied in Knowles)). “An agency abuses its
discretion if it modifies the findings of a hearing officer without first determining that the
findings were not supported by substantial evidence.” Stricker, § 25. “[A]n agency’s
rejection or modification of a hearing officer’s findings cannot survive judicial review
unless the court determines as a matter of law that the hearing examiner’s findings are not
supported by substantial evidence.”! Id. (internal citations omitted). With regard to
whether substantial credible evidence supports the factual findings, Stricker explained:

Substantial evidence is evidence that a reasonable mind might accept as
adequate to support a conclusion. It consists of more [than] a mere scintilla
of evidence but may be less than a preponderance. The evidence is viewed
in the light most favorable to the prevailing party when determining whether
findings are supported by substantial credible evidence.

Stricker, 1 26 (internal citations and quotations omitted); see also Mayer, { 27 (quoting
Black’s Law Dictionary 635, 636, 639, 640 (Bryan A. Garner ed., 9th ed., Thomson
Reuters 2009)).

Members of the Board may therefore look at any portions of the underlying record in
order to decide whether or not findings of facts are supported by “competent substantial
evidence,” but once the Board determines that factual findings are not so supported, the

! This standard should not be confused with the legal determination of whether the facts, as found, meet a party’s
burden of proof by a preponderance of the evidence. See Mont. Envtl. Info. Ctr. v. Mont. Dep’t of Envtl. Quality,
2005 MT 96, P17-26.
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Board must review the entire record before modifying any fact found by the hearing
examiner,

Once a decision is made, the BER may utilize the Board Secretary or Board Attorney to
assist in drafting the final order memoralizing the Board’s substantive decision, for the
signature of the Board Chair. If the decision is dispositive (ending the case), then the
aggrieved party may appeal to state District Court for review. If the Board’s decision is
not dispositive, the Board can decide to retain jurisdiction of this matter or assign it to a
hearings examiner for further proceedings.

152



Hearing Examiner’s Proposed
Findings of Fact and
Conclusions of Law

Doc. 134



BEFORE THE BOARD OF ENVIRONMENTAL REVIEW
OF THE STATE OF MONTANA

IN THE MATTER OF: APPEAL
AMENDMENT AM4, WESTERN
ENERGY COMPANY, ROSEBUD
STRIP MINE AREA B, PERMIT
NO. C1984003B

PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF

CASE NO. BER 2016-03 SM
PROPOSED FINDINGS OF

FACT AND CONCLUSIONS OF
LAW

PA

12



CONTENTS

INTRODUCTION ...t e stae e st e e snte e e e nnaeeeenns 4
PROCEDURAL HISTORY ..ottt 5
LEGAL BACKGROUND .....oooiiieieiesiese sttt 8
FINDINGS OF FACT ..ottt ettt et e st e e e e e nneee e 10
A. General Background on The Rosebud MiNg ..........cccooveveevieiieiie e, 10

B. STANGING .o 12

C. PermMitting PrOCESS .....eeivieiiiiiiiieie ettt et 14

D. Hydrologic Impacts of Strip-Mining Generally ...........ccccooevieiiiiiiciieceee 16

E. East Fork Armells Creek (EFAC) ....ccvoiveiieiie e 19

F. Groundwater in vicinity of Rosebud Mine...........ccccoveviieiii v, 24

G. EFAC IMPAITMENT .....ooiiiiiiie ettt 25

1. Upper EFAC IMPairmMent........ccoooviiieeeiie e sie e 27

I, Lower EFAC IMPairmMent........cccoovviiiiiiecee et 29

H. Total Dissolved Solids (TDS), Salt, and Salinity..........ccccccvvvviviiieiiieniee 32

R N (0o =T o RS STTSTRUSSOS 40

Jo AQUALIC LITE ..o 44
K. Material Damage .......ccuveuieiieiie et nre s 54

I.  Surface Water Material Damage ASSESSMENT..........cccccvveveeiiveciieerieennn, 55

Ii.  Groundwater Material Damage ASSESSMENT..........ccceevvvererriieiiieerieenenns 59
DISCUSSION ...ttt st te e e et eenn s 62
A. BUrden of Proof.........cccoiiiiiiiii e 63

B T DS e anes 66
CONCLUSIONS OF LAW .ottt ettt 77
AL STANAING oo neas 77

B. BUrden 0f Proof ..o 78

C. REIBVANCE ..ottt 80

PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF L%/é
PAC;I



D. Material Damage .......cceciuieiieiie e 82

1. EFAC IMPAITMENT....ciiiiiieeeecie et 86
I TS e 88
L NTETOQEN ..o et e e aeenre s 89
IV. AQUALIC LITE .o 89
RECOMMENDED DECISION......ccoiiiiiiiiiiieieie s 90

PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF L%/é
PAC;I



INTRODUCTION

This case has three parties: “(1) the Department of Environmental Quality
(DEQ or “the Department”); (2) the Petitioners, Montana Environmental
Information Center (“MEIC”) and Sierra Club (collectively, “Conservation
Groups” or “Petitioners™); and (3) the Respondent-Intervenors Western Energy
Company (“Western Energy” or WECO), Natural Resource Partners, L.P.,
International Union of Operating Engineers, Local 400, and Northern Cheyenne
Coal Miners Association (collectively, “Intervenors”).

This case concerns Conservation Groups’ appeal of DEQ’s decision to
approve an amendment (the “AM4 Amendment”) to Western Energy’s mining
permit for Area B of its Rosebud Coal Mine. The case examines DEQ’s
implementation of the Montana Strip and Underground Mining Reclamation Act
(“MSUMRA”), Mont. Code Ann. § 82-4-201, et seq. The question is whether the
Department properly assessed the probable “cumulative hydrologic impacts” of all
anticipated mining in the area on the “hydrologic balance” and sufficiently
determined, in writing and upon record evidence, that the AM4 Amendment is
designed to prevent “material damage” to the “hydrologic balance” outside the
permit area. Mont. Code Ann. § 82-4-227(3)(a), Admin. R. Mont. 17.24.405(6)(c);
In re Signal Peak Energy (Bull Mountain Mine No. 1), BER-2-13-07-SM, Findings

of Fact, Conclusions of Law and Order, at 56 (Jan. 14, 2016) (herein, Signal Peak).
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PROCEDURAL HISTORY

Conservation Groups filed a Notice of Appeal and Request for Hearing on
January 4, 2016, identifying seven issues of alleged error in DEQ’s permitting
decision. Intervenors moved to intervene on January 25, 2016; their motion was
granted on January 28, 2016. Conservation Groups moved for summary judgment
on June 15, 2016. On December 9, 2016, the Montana Board of Environmental
Review (BER) denied the motion for summary judgment and referred the matter
for a hearing before a hearing examiner. BER, Transcript of Proceedings (Dec. 9,
2016), 12:19-13:24.

The undersigned hearing examiner assumed jurisdiction over this case in
September 2017 and issued a new Scheduling Order (January 12, 2018) setting the
case for a hearing. The parties filed five extensive motions in limine, on which
oral arguments were held. On March 15, 2018, the undersigned ruled on those
motions holding that “Conservation Groups will be limited to those issues
contained in the administrative record, including those issue[s] raised in their
August 3, 2015 objections and also preserved in the January 4, 2016 Notice of
Appeal.” Or. Mots. in Limine, at 7, 9 (Mar. 15, 2018) (Ex. A hereto). The Order
excluded from consideration the following issues for failure by Conservation

Groups to preserve:
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a. Arguments related to the definition of “anticipated mining” and
potential interactions between the AM4 Permit and Area F (Hrg.
Tr. Vol. 1%, 134:5-25, 137:7-13, 158:2-5);

b. Arguments related to DEQ’s alleged failure to make a material
damage determination regarding alleged dewatering of East Fork
Armells Creek (EFAC) regarding the entire interaction of the AM4
Permit with all previous mining (Hrg. Tr. Vol. 1, 227:20-228:9);

c. Arguments related to alleged impacts of the AM4 Permit on
Rosebud Creek (Hrg. Tr. Vol. 1, 43:15-44:25);

d. Arguments related to the alleged impacts from blasting (Hrg. Tr.
Vol. 1, 56:15-17, 60:24-61:5);

e. Arguments regarding the impact of dissolved oxygen levels in
EFAC on aquatic life (Hrg. Tr. Vol. 1, 302:22-303:12);

f. Arguments regarding the impact of chloride levels in EFAC on
aquatic life (Hrg. Tr. Vol. 2, 32:18-33:25).

Or. Mots. In Limine, at 9 (Mar. 15, 2018) (Ex. A hereto). The undersigned
determined at a hearing that Conservation Groups’ challenge to the AM4 Permit is
limited to the following issues preserved in Conservation Groups’ Public
Comments and Notice of Appeal and Request for Hearing:

g. The material damage determination regarding increased TDS
levels in EFAC.

h. The material damage determination regarding increased
nitrogen levels in EFAC.

I. The material damage determination regarding aquatic life use
of EFAC.

! “Hrg. Tr.” refers to the transcript of the evidentiary hearing held before the undersigned in March of 2018 (as
opposed to the transcript of proceedings held before the BER in December of 2016). “Vol.” refers to the volume of
the transcript, which corresponds to the day of the hearing, e.g. Vol. 1 is the first volume of the hearing transcript
proceedings held on March 19, 2018.
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Id., at 9. A four-day contested case hearing was held March 19 through 22, 2018.
At the hearing, the parties were represented by: Mark Lucas for DEQ; Shiloh
Hernandez, Derf Johnson, Walton Morris, and Roger Sullivan for Conservation
Groups; and John Martin, William W. Mercer, Victoria A. Marquis, Samuel
Yemington, and Jeremy Cottrell for Intervenors.

At the hearing, the parties presented testimony from the following witnesses:
Alex Bonogofsky, Steve Gilvert, Dr. William Gardner (designated an expert in
hydrology and statistics), Sean Sullivan (designated an expert in aquatic ecology
and taxonomy), Chris Yde, Dr. Emily Hinz (designated an expert in hydrology),
Martin VVan Oort (designated an expert in hydrology), Eric Urban (designated an
expert in water quality assessment), Wade Steere, William Schafer (designated an
expert in hydrology, statistics, and soil science), Dr. Michael Nicklin (designated
an expert in hydrology, groundwater, and groundwater modeling), Penny Hunter
(designated an expert in aquatic toxicology and biological monitoring), and David
Stagliano (designated an expert in aquatic ecology and prairie stream ecology).

At the close of Conservation Groups’ case-in-chief, Intervenors moved for
the functional equivalent of a directed verdict pursuant to Rule 52, Mont.R.Civ.P.
DEQ joined that motion. The undersigned reserved judgement on the motion at

the hearing.
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At a post-hearing status conference on March 29, 2018, the parties were
ordered to submit proposed findings of fact and conclusions of law (FOFCOL) and
then to respond to each other’s proposed FOFCOLS. After several extensions, the
proposed FOFCOLs and responses were fully submitted to the undersigned on
September 28, 2018.

LEGAL BACKGROUND

DEQ reviews an application for a strip-mining permit or major permit
revision under the Montana Strip and Underground Mine Reclamation Act
(“MSUMRA”) to determine if the application affirmatively demonstrates that the
proposed operation is designed to prevent material damage to the hydrologic
balance outside the permit area. To approve the application, DEQ must confirm, in
writing, that the applicant has made the requisite showing and the information
available to DEQ at the time does not show otherwise. Mont. Code. Ann. § 82-4-
227(3)(a); Admin. R. Mont. 17.24.405(6)(c). With respect to water specifically,
the law is:

The department may not approve an application... unless the

application affirmatively demonstrates and the department’s written

findings confirm, on the basis of information set forth in the

application or information otherwise available that is compiled by the

department, that:

¢) the hydrologic consequences and cumulative hydrologic impacts

will not result in material damage to the hydrologic balance outside
the permit area....
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Admin. R. Mont. 17.24.405(6). The following definitions apply:

“Material Damage” means, “with respect to protection of the
hydrologic balance, degradation or reduction by coal mining and
reclamation operations of the quality and quantity of water outside the
permit area in a manner or to an extent that land uses or beneficial
uses of water are adversely affected, water quality standards are
violated, or water rights are impacted. Violation of a water quality
standard, whether or not an existing water use is affected, is material
damage.” Mont. Code. Ann. § 82-4-203(31); Admin. R. Mont.
17.24.301(68).

“Hydrologic Balance” means “the relationship between the quality
and quantity of water inflow to, water outflow from, and water storage
in a hydrologic unit, such as a drainage basin, aquifer, soil zone, lake,
or reservoir, and encompasses the dynamic relationships among
precipitation, runoff, evaporation, and changes in ground water and
surface water storage.” Mont. Code. Ann. § 82-4-203(24); Admin. R.
Mont. 17.24.301(55).

“Cumulative Hydrologic Impact Area” means, “the area, including,
but not limited to, the permit and mine plan area within which impacts
to the hydrologic balance resulting from the proposed operation may
interact with the impacts of all previous, existing and anticipated
mining on surface and ground water systems.” Admin. R. Mont.
17.24.301(32).

“Cumulative Hydrologic Impacts™ means, “the expected total

qualitative and quantitative, direct and indirect effects of mining and

reclamation operations on the hydrologic balance.” Admin. R. Mont.
17.24.301(31).

To determine whether the proposed permit amendment has been designed to
prevent “material damage” to the “hydrologic balance” outside the permit area,
DEQ assesses the “cumulative hydrologic impacts” of the proposed operation and
all anticipated mining upon surface and groundwater systems in the “cumulative
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impact area.” Mont. Code Ann. § 82-4-227(3)(a), Admin. R. Mont.
17.24.405(6)(c); Admin. R. Mont. 17.24.301(31), (32), (55), (68). A “material
damage” determination must therefore assess whether the probable cumulative
Impacts from the proposed mining permit at issue will cause a violation of water
quality standards outside the permit area. See Signal Peak, at 87 (citing Mont.
Code Ann. § 82-4-203(31)); see also Admin. R. Mont. 17.24.301(68). This
assessment is reflected in DEQ’s Cumulative Hydrologic Impact Assessment
(“CHIA™), which is attached to the permit amendment.

FINDINGS OF FACT

Having reviewed the evidence submitted, the Hearing Officer makes the
following factual findings:

A.  General Background on The Rosebud Mine

1. Western Energy operates the Rosebud Mine, which is a 25,752-acre
coal strip-mine located in Colstrip, Montana, approximately 123 miles east of
Billings and 36 miles south of Forsyth. DEQ Ex. 1A at 3-1, 3-2.

2. Northern Pacific Railway originally started strip-mining coal in
Colstrip in the 1920s to fuel locomotives. Id. at 3-1. The mine shut-down in 1958
when the railroads modernized and switched the locomotives to diesel. 1d.

3. Montana Power Company purchased the rights of the mine and the

town in 1958. It formed a wholly-owned subsidiary, Western Energy Company, to
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manage and develop the Colstrip properties, and in 1968 Western Energy began
mining. In 2001, Westmoreland purchased the Rosebud Coal Mine, making
Western Energy Company a subsidiary of Westmoreland Mining, LLC. Id. at 3-1.

4, The Rosebud Mine currently has a total permit area of approximately
25,752 acres in five individual permit areas: titled/labeled Areas A through Area E,
which have been generally in existence since the late 1970s to early-to-mid 1980s.
Id. at 3-2; see also DEQ Ex. 1A at Figure 5-1; Hrg. Tr. Vol. 2, at 167:13-15.

5. Maps of the Rosebud Mine and the areas involved in this case appear
at Figures 1-1, 3-1, 4-1, 4-4, 5-1 of the CHIA. DEQ Ex. 1A at 13-1, 13-2, 13-3,
13-6, 13-7.

6. Currently Area B currently includes 6,182 acres of mineable land.
DEQEx.1lat?2, 6.

7. The AM4 Amendment proposes the following changes to the current
Area B Permit: a 49 acre increase in the area permitted; a 146 acre increase in the
proposed amount of surface disturbance limit; 8.6% increase in the minable coal
reserve (approximately 12.1 million tons); 306 more acres of coal removal or 8.3%
increase in the amount of coal aquifer disturbed; re-calculation of the performance
bond to account for current practices and future conditions (increase from
$48,403,696 to $73,650,000); and, changes to the post-mine topography (PMT).

DEQ Ex. 1; DEQ Ex. 1A at Figures 3-1 and 9-9; Hrg. Tr. Vol. 2, at 174:8-25, Vol.

PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LA%
PAGE



3,at 190:13-17. The total proposed permit area for the Area B Permit with the
AM4 Amendment will be 6,231 acres. DEQ Ex. 1 at 2.

B. Standing

8. Alexis Bonogofsky is a member of Montana Environmental
Information Center (MEIC) and Sierra Club. Hrg. Tr. Vol. 1, at 36:14-24.

9. Steve Gilbert is a resident of Helena, Montana, and a member of
MEIC and Sierra Club. Hrg. Tr. Vol. 1, at 100:7-13, 101:5-17.

10. Ms. Bonogofsky and Mr. Gilbert use, recreate in, and visit the area
affected by the Rosebud Mine, including the lands surrounding the mine, they are
concerned that additional mining will impact their interests in the area, and believe
that their concerns would be addressed in part by the cessation of additional
mining. Hrg. Tr. Vol. 1, at 37:3-38:9, 46:4-16, 53:21-54:14, 61:25-62:19, 76:12-
14,101:23-102:10, 107:16-111:25, 126:22-128:19.

11. Ms. Bonogofsky hunts and takes photographs in the Colstrip area.
Hrg. Tr. Vol. 1, at 37:5-25, 70:9-18, 71:14-20.

12.  Ms. Bonogofsky visits ranches that “circle the industrial complex of
the — Colstrip, the power plant, and the mine.” Hrg. Tr. Vol. 1, at 77:4-12.

13.  Ms. Bonogofsky professed a general concern about the impact of

additional mining on water because she “know][s] a lot of ranchers” and they “talk
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about [water] a lot, about the salinity in the water.” Hrg. Tr. Vol. 1, at 54:8-25,
55:1-3.

14.  Mr. Gilbert has familiarity with the EFAC watershed because he
“would visit the area to hunt upland birds.” Hrg. Tr. Vol. 1, at 108:11-15.

15.  Mr. Gilbert presented conflicting testimony, as he admitted that he
had not hunted in EFAC since 2007 (Hrg. Tr. Vol. 1, at 125:3-15) but also testified
that he had “probably” birded in the EFAC watershed last summer or “probably”
during turkey season in 2017 (Hrg. Tr. Vol. 1, at 126:22-25, 127:1-3).

16.  Mr. Gilbert stated that the recreational value of “hunting upland birds”
Is impaired if there are impacts to wildlife “including upland birds” and that
additional mining impacts his “perspective as a hunter.” Hrg. Tr. Vol. 1, at 109:13-
15.

17.  Mr. Gilbert testified that adverse impacts to EFAC “has an effect” on
his experience in the area “from an aesthetic perspective” and that his aesthetic
sense was harmed because he could see an “industrial zone” that he described as
the “power plant, mines, city [of Colstrip] itself.” Hrg. Tr. Vol. 1, at 108:8-20,

131:5-7.

I

PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LA%
PAGE



C.  Permitting Process

18. Western Energy’s application for an amendment to its permit for Area
B of its Rosebud Mine (AM4 Permit) was received by DEQ on June 15, 2009.
DEQEx. 1, at 2, § 7; Western Ex. RR.

19. DEQ determined that Western Energy’s application was complete and
that an environmental impact statement was not required on August 7, 2009. DEQ
Ex.1,at2, 1 7; Western EX. SS.

20. The AM4 Amendment application materials submitted by WECO to
DEQ included WECO’s Comprehensive Evaluation of Probable Hydrologic
Consequences (DEQ Ex. 6) and Addendum to the Comprehensive Evaluation of
Probable Hydrologic Consequences (DEQ Ex. 6A). DEQ Ex. 1A, at 2-7; DEQ
Ex. 1, at §5.

21.  Atimeline of the application and public notice process appears at
DEQ Ex 1 at 2-5.

22. Public notice of the application was provided on August 27,
September 3, September 10, and September 17, 2009. DEQ Ex. 1,at 2, 7.

23.  From 2009-2015 DEQ and Western Energy completed eight rounds of
Acceptability Deficiency notices and responses. DEQ Ex. 1, at 2-4,  7; Western

Exs. TT through II1.
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24.  The seventh deficiency letter requested that Western Energy conduct
an aquatic life survey of EFAC. MEIC Ex. 472,

25. DEQ issued an Acceptability Determination on July 8, 2015, more
than six years after WECO’s application was first submitted. DEQ EX. 5.

26.  Public notice of the Acceptability Determination was provided on
July 8, 2015. DEQ Ex. 1 at 4.

27. The comment period closed on August 3, 2015, on which date the
Western Environmental Law Center (WELC) submitted a timely comment letter
(a.k.a. “objections”), with exhibits thereto. DEQ EXx. 1 at 4; EXs. 4, 4a thru 41,

28.  On December 4, 2015, DEQ issued the AM4 Amendment. Stipulated
Facts; See DEQ Ex. 1, passim; DEQ Ex. 3; Hrg. Tr. Vol. 1 32:1-35:1, Hrg. Tr. Vol.
2, at 164:20-23.

29. DEQ’s “Written Findings,” released with the permit approval, include
a section titled “Responses to Public Comments” in which DEQ specifically
responded to each of the issues raised in the Public Comments, including WELC’s
comment letter. DEQ Ex. 1, at 8-14.

30. Inits December 4, 2015 Written Findings and Cumulative Hydrologic
Impact Assessment (CHIA), DEQ assessed the cumulative hydrologic impacts of

all anticipated coal mining on the hydrologic balance within the cumulative impact

2 For brevity’s sake, Conservation Groups’ exhibits are collectively cited herein as MEIC.
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area associated with AM4 mining and determined, inter alia, that the AM4
Amendment would not result in material damage to the hydrologic balance outside
the permit area. DEQ Ex. 1, at § 12.

31. DEQ’s Written Findings and AM4 Amendment Approval were based
in part on information provided by WECO in its amendment application, as well as
the AM4 CHIA, and in part on other information available to DEQ. DEQ Ex. 1 at
15; DEQ Ex. 1A.

32. DEQ’s December 4, 2015 approval triggered a 30-day appeal period.
ARM 17.24.425(1). Conservation Groups timely filed an appeal on January 4,
2016 (January 3 was a Sunday). Notice of Appeal (Jan. 4, 2016).

33.  The public comments, including those by WELC, raised a number of
challenges to DEQ’s approval of the AM4 Amendment, some of which were
preserved in Conservation Groups’ Notice of Appeal. Compare DEQ Ex. 4 with
Notice of Appeal.

D.  Hydrologic Impacts of Strip-Mining Generally

34.  Strip-mining for coal at the Rosebud Mine includes the removal and
salvage (stockpiling) of soil and excavation of subsurface overburden layers
(which are afterwards called “spoil”) in order to reach and remove the Rosebud

coal seam. DEQ Ex. 1A, at 3-2; Figure 9-21; Hrg. Tr. Vol. 2, at 177:6-15, 178:1-9.
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35.  The Rosebud coal seam is an aquifer, which is partially removed by
mining operations and eventually replaced with backfilled spoils. DEQ Ex. 1A, at
3-1to 3-2; 8-11.

36.  Once the coal has been removed from the excavation, spoil materials
are used to refill the excavation. DEQ Ex. 1A, at 3-2; Hrg. Tr. Vol. 2, at 177:6-15.

37.  The backfilled spoil is regraded to an approved post-mine topography
and salvaged topsoil or other approved suitable material is spread on the surface,
after which seeding and planting of approved vegetation takes place. DEQ EX. 1A,
at 3-2.

38.  The hydrologic system, including both groundwater and surface
water, will experience both short- and long-term impacts from the strip-mining of
coal which include diminishment of surface water flow due to sediment ponds
placed below the mine disturbance, drawdown of groundwater levels or declines in
pressure head, and changes in water quality in both surface water and groundwater.
DEQ Ex.1A, at 9-2; see also Hrg. Tr. Vol. 2, at 183:24-184:5.

39.  Strip-mining’s effects to groundwater quantity include a phenomenon
known as “drawdown,” which involves reductions in water levels in water-bearing
subsurface strata adjacent to the excavation as water flows into the void created by
the excavation and removal of the Rosebud coal aquifer. DEQ Ex. 1A, at 9-27 and

9-38; Hrg. Tr. Vol. 2, at 183:24-184:13.
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40. The AM4 Amendment will increase the drawdown or reduction in
water levels in adjacent water-bearing subsurface strata in the immediate vicinity
of the additional AM4 mine cuts, as shown in Figure 3-1 of the CHIA. DEQ Ex.
1A, at 9-80 to 9-81, Figure 9-84; Hrg. Tr. Vol. 2, at 188:7-10.

41.  Once the spoil has been backfilled to replace the removed Rosebud
coal aquifer, the spoil gradually re-saturates from recharging lateral flows of
groundwater from the existing coal seam, and from infiltration of precipitation or
surface water runoff in through the spoil. DEQ Ex. 1A, at 9-55 to 9-56, and 9-81;
Hrg. Tr. Vol. 2, at 180:1-20.

42.  Strip-mining also affects groundwater quality by causing increases in
concentrations of dissolved solids in the spoil relative to what was present in the
coal or overburden prior to mining. DEQ Ex. 1A, at 9-56; Hrg. Tr. Vol. 2, at
184:18-25.

43.  Such increases in concentrations of dissolved solids occur because the
spoils include broken up rocks which contain more reactive surfaces than the intact
strata that existed prior to mining, which increase the exchange of ions with water.
Hrg. Tr. Vol. 2, at 184:18-25.

44.  Once the water levels have recovered in the spoil to approximate the
pre-mine condition, some of that increased total dissolved solids (TDS) in the spoil

can move downgradient towards either bedrock units outside of the mine or
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towards the alluvial aquifer associated with EFAC. DEQ Ex. 1A, at 9-27; Hrg. Tr.
Vol. 2, at 185:5-10.

E. East Fork Armells Creek (EFAC)

45. EFAC is a sub-basin to the Armells Creek watershed, which transects
the majority of the mining from the Rosebud Mine, including most of Area B and
all of the AM4 Amendment area. Hrg. Tr. Vol. 2, at 200:1-14; DEQ Ex. 1A,
Figure 5-1.

46. Drainage from the AM4 Permit area discharges to EFAC. With the
exception of a small area—from which water discharges are not expected to
occur—the area subject to the AM4 Permit is located within the Upper EFAC
drainage area. DEQ Ex. 1A at 5-1.

47. EFAC (that is, the creek itself) is outside the permit areas of the
Rosebud Mine. Ex. DEQ 1A, at 9-20; see also id. Figs. 4-4, 5-1, 6-1.

48. EFAC is designated as a C-3 surface water. DEQ Ex. 1A, at 2-3; Hrg.
Tr. Vol. 2, at 200:23-24; Admin. R. Mont. 17.30.611(1)(c).

49. The relevant water quality standard requires C-3 waters to be
maintained to support “bathing, swimming, and recreation, and growth and
propagation of non-salmonoid fishes and associated aquatic life, waterfowl, and

furbearers.” DEQ Ex. 1A, at 2-3 (quoting Admin. R. Mont. 17.30.629(1)).
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50. EFAC is an ephemeral stream with a few intermittent sections that
flows through the area of the Rosebud Mine, between Area A and Area B in the
east (downstream) part of the mine area, and then between Area B and Area C to
the west (upstream). DEQ Ex. 1A at 4-4, 8-8.

51. That portion of EFAC existing upstream of the Rosebud Mine and
continuing to the highway bridge downstream of the AM4 Permit is referred to as
Upper EFAC. Hrg. Tr. Vol. 2, at 229:3-13, 230:13-18.

52. Upper EFAC is a C-3 ephemeral water. DEQ Ex. 9, at 1; DEQ Ex.
10, at 1. DEQ Ex. 1A, at 9-6; Hrg. Vol. 1, at 226:7-23; Hrg. Tr. Vol. 2, at 183:17-
23, 186:23-187:17, 200:15-20.

53.  Anephemeral stream flows only in direct response to precipitation in
the immediate watershed or in response to the melting of a cover of snow and ice,
and has a channel bottom that is always above the local water table. DEQ Ex. 1A
at 2-3, (citing Mont. Code Ann. § 82-4-203(18); Admin. R. Mont. 17.24.301(39),
and Admin. R. Mont. 17.30.602(10))

54.  Anintermittent stream is a stream or reach of a stream that is below
the local water table for at least some part of the water year, and obtains its flow
from both surface runoff and ground water discharge. DEQ Ex. 1A, at 2-3, (citing
Mont. Code Ann. § 82-4-203(29), Admin. R. Mont. 17.24.301(61), and Admin. R.

Mont. 17.30.602(61)).
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55.  While livestock grazing and channel use by livestock occurs in areas
upstream of mined areas, coal mining activity (open pits, reclaimed lands,
sediment ponds, mining facilities, and associated infrastructure) dominates the
potential anthropogenic pollutant sources in upper [EFAC]. DEQ Ex. 1A, at 9-6.

56. That portion of EFAC existing downstream of the highway bridge and
continuing through the town of Colstrip until its conflux with the West Fork
Armells Creek is referred to as Lower EFAC. Hrg. Tr. Vol. 2, at 229:3-13,
230:13-18.

57. Lower EFAC, from Colstrip to its confluence with the Yellowstone
River, has large reaches with perennial to intermittent flow. DEQ Ex.1A, at 9-6.

58. Lower EFAC water quality is “much worse” than Upper EFAC water
quality. Hrg. Tr. Vol. 2, at 230:13-19.

59. Because EFAC is predominantly ephemeral, many of its designated
uses only exist on a seasonal basis when water is flowing. Hrg. Tr. Vol. 2, at
201:22-24.

60. The CHIA includes a series of photographs of EFAC where it flows
through the Rosebud Mine which fairly and accurately depict the predominantly
ephemeral conditions of EFAC at those locations and illustrate the nature of the
creek. DEQ Ex. 1A, Appendix A A-5to A-12, Figure Al; Hrg. Tr. Vol. 2, at

202:25-203:9.
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61. The upper sections of EFAC which flow through the Rosebud Mine
show well-vegetated conditions with a narrow and defined stream channel without
any flowing water. DEQ Ex. 1A, Appendix A, Photo point # 3, A-5; Hrg. Tr. Vol.
2, at 203:18-21.

62. Photo Nos. 17 and 18 depict EFAC where it flows between permit
Areas B and C of the Rosebud Mine in May and July, respectively, and likewise
show well-vegetated conditions with no flowing water and a broader stream
channel. Hrg. Tr. Vol. 2, at 204:16-21; DEQ Ex. 1A, Appendix A, Photo points
# 17 and # 18, A-11.

63. Photo No. 4 depicts conditions which are indicative of most of EFAC
where it flows through Area B of Rosebud Mine, and shows a wide and very
poorly defined stream channel which does not regularly see flow. Hrg. Tr. Vol. 2,
at 204:22 to 205:7; DEQ Ex.1A, Appendix A, Photo point # 4, A-5.

64. Most of the EFAC bed upstream of Rosebud Mine Area A is dry,
while short stretches of intermittent flow have been identified downstream.
Ponded sections, facilitated by the presence of four small dams built to retain water
for livestock, contribute to intermittent flow conditions. DEQ Ex. 1A, at 8-8; Hrg.

Tr. Vol. 2, at 203:24-204:1-9.
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65. Ponding occurs in the intermittent sections of EFAC because of in-
stream dams and road crossings, as shown in Photo No. 6. Hrg. Tr. Vol. 2, at
205:8-21; DEQ Ex. 1A, Appendix A, Photo point # 6, A-6 to A-7.

66. A number of photographs of EFAC appear in Appendix A of the
CHIA. DEQ Ex. 1A, Appendix A.

67. Photo No. 9 shows a portion of EFAC with water flowing as a direct
result of an in-stream stock dam. Hrg. Tr. Vol. 2, at 203:22-204:1; DEQ Ex. 1A,
Appendix A, Photo point # 9, A-9.

68. Photo No. 9 was taken in the springtime, which is the time of the year
with the most water flowing through EFAC. Hrg. Tr. Vol. 2, at 203:24-204:9.

69. Photo No. 10 depicts this intermittent ponded flow area where EFAC
flows through Area A and B of the Rosebud Mine. Hrg. Tr. Vol. 2, at 205:21-25;
DEQ Ex. 1A, Appendix A, Photo point # 10, A-9.

70.  Photo No. 10 on was taken in April 25, 2014, during a time of
extreme high-water levels in the stream. Hrg. Tr. Vol. 2, at 206:1-8.

71.  Increased concentrations of TDS, nitrogen and various other
constituents sampled in Lower EFAC are not attributable to past mining. Hrg; Tr;
Vol. 2, at 230:19-25.

72.  Lower EFAC is influenced by groundwater inflow and surface water

runoff from a variety of anthropogenic sources, including cattle grazing,

PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LA%
PAGE



agriculture, fertilizer from residential lawns, fertilizer from a commercial golf
course, and discharges from a municipal water treatment plant. DEQ Ex.1, at 9,
1 4; DEQ Ex. 1A, at 9-6, 9-7, 9-79; Hrg. Tr. Vol. 2, at 207:11-25, 230:13-25.

F.  Groundwater in Vicinity of Rosebud Mine

73.  Groundwater in the EFAC alluvium is classified predominantly as
Class Il and Class 11l groundwater. DEQ Ex. 1A, at 8-8; Hrg. Tr. Vol. 2, at
213:5-7.

74.  Groundwater monitoring wells in the vicinity of the Rosebud Mine
frequently and naturally vacillate between Class Il and Class 111 waters, and the
variability occurs over space and time. Hrg. Tr. Vol. 3, at 100:18-25, 101:20-22.

75.  The EFAC alluvium in the vicinity of the Rosebud Mine has a wide
range of naturally occurring specific conductance varying from approximately
1,800 microsiemens per centimeter to over 4,000 microsiemens per centimeter.
Hrg. Tr. Vol. 3, at 97:21-24.

76.  The baseline concentration of TDS in the EFAC alluvium is 2,299
milligrams per liter, which is equivalent to a specific conductance of 2,650
microsiemens per liter. Hrg. Tr. Vol. 3, at 102:17-22; DEQ Ex. 1A, at 9-33.

77.  Groundwater with a specific conductance (or electrical conductivity)
of 2,650 microsiemens per liter is classified as a Class 111 water. Hrg. Tr. Vol. 3, at

97:19-98:3, 102:6-103:5.
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78.  Groundwater in the alluvium between Areas A and B, where the
Impacts from the AM4 Permit Amendment will occur, is classified as Class 111
groundwater. DEQ Ex. 1A, at 9-31.

G. EFAC Impairment

79. DEQ’s Water Quality Planning Bureau, which includes the Water
Protection Bureau, assesses Montana waters pursuant to Section 303(d) of the
federal Clean Water Act every two years and produces a list of impaired waters
which is included in a biennial integrated report to EPA. Hrg. Tr. Vol. 3, at
115:20-118:1, 162:2-7; DEQ Ex. 9, at 1; Hrg. Tr. Vol. 2, at 152:7-11, 224:1-6.

80. DEQ’s Coal Section does not make impairment determinations. The
Coal Section considers impairment determinations, but has no responsibilities
connected to them or their inclusion in the Section 303(d) impaired waters list
managed by DEQ’s Water Quality Planning Bureau. Hrg. Tr. Vol. 2, at 152:7-12,
224:1-6.

81.  Since 2006, EFAC has been listed on DEQ’s 303(d) list as impaired
for the function of aquatic life use support. Hrg. Tr. Vol. 3, at 123:11-22, 161:17-
25, 177:5-21.

82. DEQ utilizes “Attainment Records” (a.k.a. “assessment records”) to
document and summarize all the information for a specific assessment unit (or

stream reach), and to make impairment decisions for Clean Water Act 303(d)-
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listing purposes as to whether or not the uses have been affected and whether or
not the stream is in compliance with water quality standards. Hrg. Tr. Vol. 3, at
139:12-19.

83. DEQ’s “assessment records” assess which pollutants are affecting a
waterbody, describe a level of confidence (high, medium, or low) as to whether the
use is impaired, and determine whether the source of any such pollutant(s) have
been confirmed or remain unconfirmed. Hrg. Tr. Vol. 3, at 140:13-20.

84. The ephemeral nature of an ephemeral stream also affects the nutrient
criteria which apply to such a stream. DEQ’s nutrient criteria are identified in
DEQ’s Circular 12-A. Those criteria describe their applicability to wadable
streams. “Wadable streams” is defined in that Circular and is specific to
intermittent and perennial (and not ephemeral) waters. Hrg. Tr. VVol. 3, at 154:8-
15.

85. DEQ’s Water Quality Planning Bureau has not completed a remedial
plan—called a Total Maximum Daily Load (TMDL)—to correct the water quality
violations identified in East Fork Armells Creek. DEQ Ex. 10 at 20 (“[A] TMDL is
required to address the factors causing the impairment or threat.”); see also Hrg.
Tr. Vol. 3 at 126:15-18 (“[W]e would leave that to the next program—that would
be the TMDL program—if there was impairment to do more of a thorough source

identification and follow the next steps of the Clean Water Act process.”).
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86. Because no TMDL has been prepared, DEQ’s Water Quality Planning
Bureau has not calculated and assigned pollution limitations—called waste load
allocations and load allocations—calculated to bring East Fork Armells Creek back
into compliance with water quality standards. Hrg. Tr. Vol. 3 at 131:3-11 (“And
from there, if not in compliance, that water body would then go to the TMDL.
‘TMDL’ is an acronym for ‘total maximum daily load.’ It’s really a restoration
plan, bring a stream back into compliance with the standards. That’s incorporated
into any permitting process, whether—if it’s a permitted source, it would have a
waste load allocation through the TMDL,; non-permitted source would have a load
allocation. And by ‘permitted,” I mean MPDES [Montana Pollution Discharge
Elimination System] permitted.”).

. Upper EFAC Impairment

87. In 2006, DEQ’s Water Quality Planning Bureau assessed the upper
portion of EFAC, from its headwaters to Colstrip, to determine if the creek was
meeting applicable water quality standards. DEQ Ex. 9, at 1.

88.  The resulting “Water Quality Standards Attainment Record” (a.k.a.
“assessment record”) concluded that the creek was “Not Supporting” its designated
use of supporting “Aquatic Life.” DEQ Ex. 9, at 11. This determination was

based on “Information from local residents,” “Non-fixed station
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physical/chemical” data, “Ecological/habitat surveys,” “Visual observation,” and
“Other Agencies/Organizations provided monitoring data.” 1d.

89. DEQ’s assessment record for Upper EFAC characterizes it as “[n]ot
[sJupporting” aquatic life and identifies “[a]lteration in stream-Side or littoral
vegetation covers” as the cause, with surface mining identified as a possible, but
unconfirmed source of the alteration. DEQ Ex. 9, at 11-12; Hrg. Tr. Vol. 3, at
141:1-9, 142:17-143:24.

90. The basis for identifying mining as a possible source of the
impairment in Upper EFAC was anecdotal information from before 2006 (when
the document was authored). Hrg. Tr. Vol. 3, at 145:19-146:3, 155:19-23; DEQ
Ex. 9.

91. Atthe time DEQ issued the CHIA in December 2015, DEQ (including
the Coal Section and the Water Quality Planning Bureau) was aware that the
information contained in the 2014 Assessment Record which attributed the
impairment of aquatic life use in EFAC to alteration of streamside vegetative cover
caused by surface coal mining was incorrect. Hrg. Tr. Vol. 3, at 147:15-149:12,
123:11-124:19.

92.  Mining adjacent to EFAC, which began in 1992, never got closer than

three hundred feet to the stream channel. DEQ Ex. 1A at 9-9.

PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LA%
PAGE



93. The Rosebud Mine never mined through the upper EFAC stream
channel. Hrg. Tr. Vol. 3, at 145:19-146:3, 148:14-149:3; DEQ Ex. 1A, at 9-9.

94. The Rosebud Mine is not responsible for alterations in streamside
vegetation, and DEQ’s Attainment Record does not demonstrate otherwise. Hrg.
Tr. Vol. 3, at 148:8-13; DEQ EXx. 9.

Il Lower EFAC Impairment

95. In 2008 the Water Quality Planning Bureau assessed the lower portion
of EFAC, from Colstrip to its confluence with the Yellowstone River, to determine
if that portion of the creek was meeting applicable water quality standards. DEQ
Ex. 10, at 1.

96. The resulting “Water Quality Standards Attainment Record”
concluded that the creek was “Not Supporting” its designated use of supporting
“Aquatic Life.” DEQ Ex. 10, at 18. The “Water Quality Standards Attainment
Report” determined with low confidence that the causes of the impairment were
“Specific Conductance,” “Total Dissolved Solids [TDS],” “Nitrate/Nitrite (Nitrite
+ Nitrate as N),” and “Nitrogen (Total).” Id. at 19. The “Water Quality Standards
Attainment Record” identified “Coal Mining” as one unconfirmed source of the
excessive TDS and specific conductance. Id.; Hrg. Tr. Vol. 3, at 155:15-156:2,

156:24-157:23, 157:15-23, 15:15-19.
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97. The Lower EFAC Attainment Record identifies three possible,
unconfirmed sources of the pollution: transfer of water from an outside watershed,
agriculture, and coal mining. DEQ Ex. 10.

98. Typically, the Water Quality Planning Bureau lists impairment causes
with low confidence, indicating that additional investigation is needed, before
drawing conclusions about the cause. Hrg. Tr. Vol. 3, at 160:23-161:4.

99. The Water Quality Planning Bureau does not usually confirm a source
of impairment until the next phase of the assessment process, which is
development of a Total Maximum Daily Load (“TMDL”). Hrg. Tr. Vol. 3, at
150:7-12.

100. Of the potential impairment causes, coal mining is only associated
with specific conductance and TDS; coal mining is not identified as a potential
source of nitrate/nitrite or total nitrogen. DEQ Ex. 10 at 19; Hrg. Tr. Vol. 3, at
157:4-158:3.

101. The “Water Quality Standards Attainment Record” further stated:
“The [specific conductance] values do not appear to be vastly different from other
drainages in the region; however, the probable impact from municipal sources and
industrial pond seepage cannot be ignored. The past and present impacts from

changes in groundwater chemistry, surface flow, and atmospheric deposition
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merit[] further investigation. Salinity/TDS/chlorides will remain a cause of
impairment.” DEQ EXx. 10.

102. Inthe CHIA, the Coal Section of DEQ distinguished the impacts of
mining on TDS or specific conductance in Lower EFAC from the impacts on those
parameters that are attributable to other sources. DEQ Ex. 1A, at 9-85 to 9-87.

103. DEQ has identified the town of Colstrip, discharges from the water
treatment plant, infiltration and runoff from the golf course, agriculture, and
grazing as sources of nitrogen, specific conductance, and TDS in Lower EFAC.
Because the contribution from mining, which was analyzed in the CHIA, is not
significant and because the section of Upper EFAC closest to and immediately
downstream of the mine exhibits better water quality than Lower EFAC, DEQ
concluded that mining is not a likely cause of the impairment. DEQ Ex. 1 at 9, { 4;
DEQ Ex. 1A, at 9-6 to 9-7, 9-79; Hrg. Tr. Vol. 2, at 207:11-25, 229:3-231:24,

104. Information available to the Coal Section of DEQ at the time it was
evaluating the AM4 Permit application and reflected in the CHIA contradicts the
unverified, anecdotal information utilized by the Water Quality Planning Bureau.
Specifically, Department inspections and records demonstrate that WECO had not
mined through the creek bed and mining at the Rosebud Mine was never closer
than 300 feet from EFAC. Hrg. Tr. Vol. 3, at 147:15-148:13; DEQ Ex. 1A, at 8-2,

9-9.
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105. Mining associated with the AM4 Permit will not cause violations of
water quality standards. Hrg. Tr. Vol. 2, at 211:17-212:12, 265:6-12; DEQ Ex. 1A,
at 9-26 to 9-27, 10-1.

106. Although Lower EFAC was impaired for TDS, mining is not the
source of that impairment because the “data right next to the mine” from Upper
EFAC, which provides the most appropriate determination of mine impacts, does
not show increased TDS. Hrg. Tr. Vol. 2, at 231:1-24.

H.  Total Dissolved Solids (TDS), Salt, and Salinity

107. Salinity is a term that generally describes how salty water is. TDS,
which is simply a measure of the total weight of dissolved solids in a liter of water,
serves as the most reliable way to measure salinity in water. Electrical
conductivity, which is a measurement of how easily water transmits an electrical
current, is another way to measure of salinity in water which is proportional, but
not equal to TDS. Hrg. Tr. Vol. 2, at 236:2-15; DEQ Ex. 1A, at 9-28.

108. In EFAC, TDS values and electrical conductivity values are nearly
commensurate with each other and may be used somewhat interchangeably. Hrg.
Tr. Vol. 3, at 232:15-233:5.

109. EFAC exhibits extremely variable flow and a specific conductance (or

electrical conductivity) that ranges widely from 2,000 to 10,000 microsiemens per
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centimeter. Hrg. Tr. Vol. 3, at 231:1-7, 232:4-14, 235:18-236:16; Hrg. Tr. Vol. 4,
at 88:13-89:23.

110. Over time, TDS loading in EFAC has gone down, although not
significantly. Hrg. Tr. Vol. 4, at 90:20-25.

111. The Probable Hydraulic Consequences Addendum to the CHIA
included a mass water balance calculation that determined the estimated increase
of 13% over baseline TDS concentrations in the EFAC alluvium. Hrg. Tr Vol. 2,
at 235:15-236:1; DEQ Ex. 6A, at 4, 29; DEQ Ex. 1A, at 9-31; DEQ Ex. 1, at ] 10.

112. The CHIA describes the effects of the predicted 13% increase in both
TDS and specific conductance on the EFAC alluvium based (as noted) on the
reasonable assumption that the increase in each parameter would be proportional.
Hrg. Tr. Vol. 3, at 100:4-9; DEQ Ex. 1A, at 9-33.

113. Alluvium consists of unconsolidated geologic deposits of valley fill
material which is typically composed of differing amounts of silt, sand, and gravel
depending on degree of stream development, which a river or stream deposits and
erodes. DEQ Ex. 1A, at 8-7; Hrg. Tr. Vol. 1, at 219:22-220:16.

114. Alluvium is often found as a narrow body of geologic material that
surrounds a stream on either side in the floodplain, where groundwater and surface
water connect and interact as the alluvial groundwater moves generally down

gradient and parallel to the stream. Hrg. Tr. Vol. 1, at 220:9-16.
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115. The EFAC alluvium has a wide range of natural specific conductance
which varies both spatially and temporally over a range from approximately 1,800
to over 4,000 microsiemens per centimeter. Hrg. Tr. Vol. 3, at 97:19-24, 218:6-24,
246:20-25, 247:9-25, Vol. 4, at 24:19-25:1, 25:22-27:17; see also DEQ Ex. 1A, at
8-8, 9-23, well WA-104.

116. The median and average concentrations for specific conductance in
the EFAC alluvium in baseline conditions, which is undisturbed by mining, is
Class Ill. Hrg. Tr. Vol. 3, at 97:25-98:3.

117. Monitoring wells in EFAC frequently change between the ranges of
Class 11 and Class 11 groundwater in the natural condition. Hrg. Tr. Vol. 3, at
100:23-25; DEQ Ex. 1A, at 9-33.

118. This phenomenon is illustrated by CHIA Figure 9-23, which shows
EFAC alluvial monitoring wells which are upgradient of mining responding to
natural changes in water level and quality between the Class Il and Class 11|
ranges. Hrg. Tr. Vol. 3, at 101:6-10; DEQ Ex. 1A, Figure 9-23.

119. The graphs depicted in CHIA Figure 9-23 illustrate the natural
variability in both time and space in TDS concentrations in the EFAC alluvium,
with the hydrograph for monitoring well WA-118 showing TDS variability
between about 1,600 to about 3,000 milligrams per liter. Hrg. Tr. Vol. 3, at

101:20-25; DEQ Ex. 1A, Figure 9-23.
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120. While it is likely that a 13% increase in TDS in the EFAC alluvium
would cause some monitoring wells located therein (which are just below the
threshold of Class 11/Class 111 groundwater) to fall within the conductivity range of
Class Il (see ARM 17.30.1006), this type of change also occurs naturally (see
CHIA Figure 9-23, well WA-104) and in much larger magnitude than a 13%
change. These changes are not therefore likely to be distinguishable from natural
variations. DEQ Ex. 1A, at 9-33; ARM 17.30.1005(3); Hrg. Tr. Vol. 3, at
218:6-24.

121. A 13% increase in TDS in the EFAC alluvium does not constitute a
change in water quality at the level of the hydrologic unit (that is, the alluvial
aquifer). Hrg. Tr. Vol. 3, at 102:7-103:11, 76:13-77:14.

122. The 13% predicted increase in TDS in the EFAC alluvium would
result from currently permitted mining, and the mining operations associated with
the AM4 Amendment would not result in any increase in the TDS concentration in
the EFAC alluvium. Hrg. Tr. Vol. 3, at 98:9-20; DEQ Ex. 1A, at 9-33.

123. Conservation Groups offered expert testimony from Professor
William Gardner, who testified generally that additional mining associated with the
AM4 Amendment would result in shorter- and longer-term impacts on the salt load

in EFAC. Hrg. Tr. Vol. 1, at 174:3-9.
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124. According to Prof. Gardner, the long-term salinity load will be
increased in EFAC as migrating spoil water, which has higher TDS than Rosebud
coal water, replaces Rosebud coal discharge to the alluvial system. Hrg. Tr. Vol.
1, at 185:21-186:7.

125. Professor Gardner, however, did not calculate an increase in salinity
in EFAC associated with the AM4 Amendment. Hrg. Tr. Vol. 1, at 260:23-261.5,
265:6-267:7.

126. Nor did Prof. Gardner consider the fate and transport of calcite and
gypsum, which he agreed would affect the volume of TDS, and therefore the
amount of salt, that could migrate downstream. Hrg. Tr. Vol. 1, at 261:3-5,
262:2-19.

127. Instead, Prof. Gardner calculated an “observable” 20% increase in
TDS for alluvial groundwater. Hrg. Tr. Vol. 1, at 260:23-261:5, 265:2-11.

128. Professor Gardner’s testimony also did not address the extent to which
the AM4 Amendment would increase the long-term salt-loading to EFAC. Hrg.
Tr. Vol. 1, at 260:23-261:5, 264:5-16.

129. Nor did Prof. Gardner’s testimony address the question of whether the
claimed increase in salt loading to EFAC from the AM4 Amendment would be

significant. Hrg. Tr. Vol. 1, at 264:5-16.
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130. Instead, Prof. Gardner offered an unsubstantiated opinion that any
addition of salt to the hydrologic system constituted an addition of salt to the
hydrologic system. Hrg. Tr. Vol. 1, at 264:5-16.

131. DEQ’s experts Dr. Emily Hinz and Mr. Martin VVan Oort convincingly
refuted Prof. Gardner’s contentions. Hrg. Tr. VVol. 2, at 232:7-234:8.

132. The AM4 Amendment could not increase the salinity to EFAC
because a large section of previously-mined and since-reclaimed spoil area lies
between AM4 mining area and EFAC, and therefore mining at AM4 will not
increase the concentration of TDS in the existing spoil water which is already
migrating towards EFAC. Hrg. Tr. Vol. 2, at 231:25-233:4.

133. The magnitude of the salt loading to EFAC will not increase as a
result of the AM4 Amendment; although the duration of the loading will increase.
Hrg. Tr. Vol. 2, at 233:13-16, 238:5-13.

134. Regarding the “longer duration of increased TDS entering the
alluvium,” and “which a portion of that would enter into base flow,” the “increased
TDS entering the alluvium” that DEQ considered in the CHIA was the increase
from all mining, including the AM4 Permit:

Q.  Dr. Hinz, you talked about the impacts of mining on East Fork

Armells Creek surface water. Is it your understanding that mining

from the AM4 expansion will lead to additional salt moving into East

Fork Armells Creek?

A It is my understanding that it would not result in additional salt
beyond what would have occurred from the spoils already approved
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and in place in the Area B permit between East Fork Armells Creek
and AM4.

Hrg. Tr. Vol. 2, at 264:23-265:2.

135. Dr. Hinz also testified, “The spoil from AM4 would just basically
result in additional spoil, so it would result in more of the same. Essentially the
water has a carrying capacity of salt that’s going through the groundwater, and it
just doesn’t pick up more than is already going to be picked up.” Hrg. Tr. Vol. 2,
at 265:6-12.

136. Probabilistic analyses conducted of pre-mine and post-mine salinity in
the EFAC alluvium and surface water control reach estimate that only a “very,
very, small quantity” of TDS is attributable to mining when compared to the
background loading in the system, and the TDS contributions from mining “would
not be measurable.” Hrg. Tr. Vol. 4, at 24:19-25:1, 33:24-34:9.

137. Because the conducted probabilistic analyses account for all TDS
contributions from all prior mining activities on the control reach — Area A, Area
B and Area C — it can be expected that the AM4 Permit would contribute a
significantly smaller quantity of TDS than that estimated by the probabilistic
analysis of all mining and in concentrations not measurable or detectable. Hrg. Tr.
Vol. 4, at 14:15-16:4, 38:9-20, 63:8-64:25.

138. The AM4 Permit will not cause an additional increase in TDS levels

in groundwater. The AM4 Permit will extend the duration of time that TDS
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concentrations increase in groundwater in the vicinity of the Rosebud Mine as a
result of all permitted mining. Hrg. Tr. Vol. 3, at 98:12-20, at 236:17-24, 238:14-
22, Hrg. Tr. Vol. 2, at 186:12-187:17.

139. Because groundwater inflow to the alluvium provides a minor
contribution to EFAC surface water, TDS levels in EFAC will not be significantly
impacted by groundwater TDS levels associated with the AM4 Permit. Hrg. Tr.
Vol. 2, at 186:12-187:17, 233:25-234:7; Hrg. Tr. Vol. 3, at 239:8-240:3.

140. The “amount of change [of TDS caused by mining associated with the
AM4 Permit] would not be statistically significantly measurable” due to other
sources of TDS and the “inherent variability of the system.” Hrg. Tr. Vol. 3, at
218:6-24.

141. A statistical analysis shows that differences in the pre-mine and post-
mine condition resulting from all mining, in terms of TDS levels, cannot be
measured. Hrg. Tr. Vol. 3, at 246:20-25.

142. Mining associated with the AM4 Permit will not impact that statistical
analysis. Hrg. Tr. Vol. 3, at 247:9-25.

143. Conservation Groups did not calculate the degree to which mining
associated with the AM4 Permit would allegedly change the concentration of TDS
in EFAC. Hrg. Tr. Vol. 1, at 260:23-261:5, 261:25-262:4, 266:10-267:7, 268:18-

23; Hrg. Tr. Vol. 3, at 218:25-219:24.
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144. Mining associated with the AM4 Permit will cause “no measurable
change to quantity or quality of ephemeral runoff ... off the permit area into East
Fork Armells Creek.” Hrg. Tr. Vol. 2, at 186:12-22.

145. The AM4 Permit will not change the Class 111 groundwater
classification of EFAC alluvium because the AM4 Permit will not increase the
TDS concentrations in groundwater in the vicinity of the Rosebud Mine. Hrg. Tr.
Vol. 3, at 98:4-11; 102:6-103:5.

146. The anticipated 13% increase in the concentration of TDS in EFAC
would not adversely affect the aquatic life in the water body. Hrg. Tr. Vol. 3, at
66:10-67:1.

147. No evidence was presented showing that mining associated with the
AM4 Permit will change the concentration of TDS outside the permit boundary in
a manner or to an extent that the C-3 designated uses of EFAC would be adversely
affected. Hrg. Tr. Vol. 2, at 201:3-24.

l. Nitrogen

148. The CHIA does not explicitly reference numeric standards for total
nitrogen from DEQ-12A, however the data and conclusions in the CHIA
demonstrate that the AM4 Permit is designed to prevent material damage from

nitrogen impacts. Hrg. Tr. Vol. 3, at 72:20-73:21.
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149. The CHIA determined that any addition of nitrate/nitrite to EFAC
from AM4 permitted mining would essentially be so diluted as to be
Immeasurable, and thus well below the DEQ-12A total nitrogen standard of 1.3
milligrams per liter. Hrg. Tr. Vol. 3, at 33:4 to 34.6, 73:15-21; DEQ Ex. 1A, at 9-
26.

150. There is a potential for residual blasting agents such as nitrogen,
nitrate and nitrite to remain in the spoils after mining. However, the current
Rosebud Mine MSUMRA permit identifies blasting techniques as part of the plan
for the protection of the hydrologic balance. Hrg. Tr. Vol. 3, at 18:10-14, 19:20-
21; DEQ Ex. 1A, at 9-26, 9-57, and 9-78 to 9-79.

151. The current DEQ-approved blasting plan requires the use of the best
technology available, including the utilization of an emulsion and ammonium
nitrate fuel oil (rather than dynamite), which more completely consumes the
blasting agents. Hrg. Tr. Vol. 3, at 196:3-6, 197:4-21.

152. DEQ does not anticipate that any residual nitrogen or nitrate/nitiate
associated with the AM4 Amendment will reach EFAC in concentrations of
concern. Hrg. Tr. Vol. 3, at 18:15-19:4, 26:1-7; DEQ Ex. 1A, at 9-26.

153. Nitrogen, if any, occurs in the spoils at low levels and does not
necessarily migrate to the surface water system or move downstream in the surface

water system. Hrg. Tr. Vol. 4, at 30:15-22.
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154. Historical residual nitrogen (not associated with the AM4 Permit)
remaining in the spoils after historical mining adjacent to EFAC, if any, potentially
migrated to EFAC. Hrg. Tr. Vol. 3, at 18:15-19:2. However, the AM4 Permit,
being over 6,000 feet upgradient from and not adjacent to EFAC, has less potential
to contribute nitrogen to EFAC than historical mining adjacent to EFAC. Hrg. Tr.
Vol. 3, at 19:2-7; DEQ Ex.1A, at 9-26.

155. DEQ’s conclusion that no material damage would result to EFAC
from nitrogen, nitrate or nitrite from AM4 Amendment mining operations was
based on an analysis of 30 years of modern data from Rosebud Mine spoils to
determine the mobility and likelihood of movement of nitrate/nitrite through those
spoils. Hrg. Tr. Vol. 3, at 28:25-29:4.

156. Thirty years of EFAC water samples have not detected a mining
signature for nitrogen. Hrg. Tr. Vol. 3, at 38:23-24.

157. As mining has expanded, nitrogen has decreased in EFAC. Hrg. Tr.
Vol. 3, at 38:8-24, 79:17-18.

158. Figure 9-17 of the CHIA was created based on monitoring data, and
shows that as mining expanded at the Rosebud Mine the data did not reflect any
correlating annual increases in nitrate/nitrite in stream samples (which would

indicate that mining was the source of nitrate/nitrite exceedances), but instead

PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LA%
PAGE



show decreasing concentrations of nitrogen. Hrg. Tr. Vol. 3, at 36:16-22, 38:15-
24, 77:17-78:9, 79:10-18; DEQ Ex. 1A, at Figure 9-17.

159. There is no discernable trend in the correlation between increased
mining and concentrations of nitrogen in EFAC. Hrg. Tr. Vol. 3, at 79:10-16.

160. Upper EFAC does not exceed nitrogen water quality standards. Hrg.
Tr. Vol. 2, at 229:14-16.

161. Lower EFAC exceeds nitrogen water quality standards, but the excess
nitrogen is not attributable to mining. Hrg. Tr. Vol. 2, at 228:25-230:25; DEQ EX.
1A, at 9-26.

162. Excess nitrogen in Lower EFAC is attributable to the town of
Colstrip, a golf course, a sewage treatment plant, a power plant, municipal run-off,
and agriculture. Hrg. Tr. Vol. 2, at 229:3-230:8, 277:10-279:12; Hrg. Tr. Vol. 3, at
80:4-81:12.

163. Excess nitrogen concentrations detected in surface waters downstream
of active mining (Lower EFAC) are likely attributable to livestock rather than
mining. Hrg. Tr. Vol. 2, at 277:10-12; DEQ Ex. 1A, at 9-26.

164. Excess nitrogen concentrations detected in groundwater wells are
aomalous and likely attributable to anthropogenic and agricultural sources rather

than mining. DEQ Ex. 1A at 9-78 to 9-79.
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165. Residual nitrogen may remain in the AM4 Permit spoils after mining,
but if any remains, it is not likely to migrate from the AM4 Permit spoils to EFAC
or the EFAC alluvium because of distance and dilution. Hrg. Tr. Vol. 3, at 18:15-
19:7, 21:5-12, 33:1-8.

166. AM4 Permit mining is not expected to contribute measurable nitrogen
to EFAC. Hrg. Tr. Vol. 3, at 73:15-17.

167. Contributions of nitrogen to EFAC, if any, resulting from the AM4
Permit will be diluted and not in concentrations of concern. Hrg. Tr. Vol. 3, at
29:5-8, 33:4-18.73:15-17.

168. Mining associated with the AM4 Permit will not cause violations of
water quality standards, including water quality standards for nitrogen and nitrate +
nitrite. Hrg. Tr. Vol. 2, at 211:17-212:12; DEQ Ex. 1A, at 9-26 and 9-27, 10-1.

169. Conservation Groups’ experts did not analyze impacts from mining
associated with the AM4 Permit specific to nitrogen levels in groundwater or in
EFAC surface water.

J. Aquatic Life

170. InaJune 2014 deficiency letter (prior to permitting), the Coal
Section’s surface water hydrologist, Dr. Hinz, made the following request of
WECO:

EFAC existing and anticipated uses included water for
livestock, wildlife, and aquatic life. Please confirm, based on current
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and future anticipated concentrations in the stream, that uses have not
or will not be impaired. Three aquatic life surveys were completed in
the 1970’s but there have been none since that time. Please conduct a
current aquatic survey along stretches of EFAC adjacent to the
Rosebud Mine permit areas (Areas A, B, and C) to identify
assemblages of aquatic life using the stream habitat. This information
also will be useful for future permit revisions in Area A and Area C.

Western Energy Ex. FFF, at 2.

171. Dr. Hinz requested that WECO collect updated macroinvertebrate
sampling data so that DEQ could qualitatively assess whether, for MSUMRA
purposes, EFAC was supporting aquatic life and also to compare such data to
sampling data from the 1970s. Hrg. Tr. Vol. 2, at 219:20-220:11, 221:18 to 222:2;
Hrg. Tr. Vol. 3, at 69:6-9.

172. Flow data coupled with observations of EFAC during regular mine
inspections indicate that the reach between the Area A facilities and the Area A
Tipple may have intermittent to perennial water, at least since 2011. DEQ Ex. 1A
at 9-7.

173. Dr. Hinz explained the impact of this intermittent water with respect
to the CHIA:

So as we were writing the hydrological impact assessment, we

became concerned that there was a section of stream that could be

intermittent, the section | described before between the Area A

facilities and the juncture of [EFAC] with the highway. Because it

would be intermittent, it — if it was intermittent, then different

standards would apply as | described before where we would have

some numeric standards relating to aquatic life. So part of our
assessment was to ask the mine to collect some current
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macroinvertebrate data so that we could qualitatively assess the use of

that stream for aquatic life, plus we had some data from the 1970s and

some anecdotal data from the '90s that stated that this section was

supporting aquatic life. So we used it purely as just yet one more line

of evidence to determine if the [EFAC] was currently supporting its

uses and -- with respect to just being an intermittent stream. It was not

meant to go beyond the scope of MSUMRA.
Hrg. Tr. Vol. 2, at 219:14-220:11.

174. Agquatic life surveys were conducted in the 1970s along EFAC in
connection with prior permitting for the Rosebud Mine, and only used as a general
analysis of stream habitat conditions, rather than to determine specific stressors.
DEQ Ex. 1A, at 9-7.

175. Inresponse to Dr. Hinz’s request, WECO engaged Penny Hunter from
ARCADIS U.S., Inc., who surveyed aquatic macroinvertebrates in EFAC in
October 2014, and produced a report (Arcadis Report). DEQ Ex. 7.

176. The 2014 Arcadis Report was not intended to serve as a water quality
assessment; therefore, calculation of metrics such as the O:E and Bray Curtis
indices and comparison to reference stream were not necessary and were not part
of the 2014 Arcadis Report. Hrg. Tr. Vol. 1, at 298:13-20, Vol. 2, at 18:6-25, Vol.
3, at 162:25-163:14, 164:4-6, Vol. 4, at 179:17-20, 187:3-22, 261:4-20, 263:2-22.

177. Western Energy, through ARCADIS, conducted the aquatic life

survey consistent with guidance provided by DEQ regarding appropriate

methodology and protocols and submitted the aquatic life survey to DEQ on
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February 2, 2015, with its response to the seventh deficiency letter from June 2014.
Western Ex. GGG; DEQ Ex. 7; MEIC EX. 45; DEQ Ex. 11; MEIC Ex. 25; Western
Ex. V.

178. The 2014 Arcadis Report produced data showing macroinvertebrate
diversity in EFAC. Hrg. Tr. Vol. 1, at 298:13-20.

179. Dr. Hinz discussed her request for Upper EFAC macroinvertebrate
sampling data from Western Energy in connection with the AM4 Amendment with
staff of DEQ’s Water Quality Planning Bureau before she requested WECO gather
updated macroinvertebrate data. Hrg. Tr. Vol. 3, at 162:8-17; MEIC EXx. 15.

180. DEQ directed ARCADIS to utilize DEQ’s Sample Collecting,
Sorting, Taxonomic ldentification, and Analysis of Benthic Macroinvertebrate
Community Standard Operating Procedure (March 2012), (MEIC Ex. 25), to
collect, but not analyze, updated macroinvertebrate data from upper EFAC in
connection with the AM4 Amendment permitting process. Hrg. Tr. Vol. 3, at
165:20-166:4, 183:22-184:8, MEIC Ex. 43; Hrg. Tr. Vol. 2, at 87:24-90:1.

181. Water Quality Planning Bureau Chief Eric Urban, advised DEQ Coal
Section staff, consistent with DEQ’s Water Quality Assessment Methods (Nov.
2011) (DEQ Ex. 11 Table A-2), that analyzing macroinvertebrate data in
conjunction with indices of biologic integrity would not provide an accepted or

reliable indicator of aquatic life support functionality in an eastern Montana
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ephemeral stream for Section 303(d) listing purposes. Hrg. Tr. Vol. 3, at 163:8-14,
164:1-6.

182. Consistent with DEQ’s Water Quality Assessment Methods (DEQ EX.
11) Mr. Urban directed his staff to report on taxa and assist with any discussions of
what the stand-alone sampling showed. Hrg. Tr. Vol. 3, at 163:8-14; 164:1-23; see
also MEIC Ex. 15, at 2.

183. Mr. Urban did not disagree that the macroinvertebrate data at issue
could be used to assess individual species, or be utilized from another angle or
discipline other than the direct assessment of overall stream health for 303(d)
listing and assessment purposes. Hrg. Tr. Vol. 3, at 164:1-6; see also id., at
179:1-11.

184. DEQ’s Water Quality Assessment Methods, reflects the Departments
findings that the ephemeral nature of ephemeral streams affects the communities of
aquatic biota that a stream is capable of supporting and thus affects the types of
analytical data which could be gathered from such streams, thereby limiting the
usefulness or reliability of macroinvertebrate data for the purposes of determining
whether an ephemeral stream is in compliance with water quality standards. DEQ
Ex. 11, at Table A-2; Hrg. Tr. Vol. 3, at 151:7-24, 179:4-11.

185. In November of 2011, and after extensive investigation and

consideration, DEQ revised its Water Quality Assessment Methods to reflect its
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determination that naturally occurring variables such as low flow, high
temperatures, poor sediment, and high salinity (all of which are indistinguishable
from anthropogenic impacts) preclude macroinvertebrate sampling from serving as
a reliable or useful metric for assessing the aquatic life support functions of eastern
Montana prairie streams for purposes of DEQ’s Clean Water Act Section 303(d)
Impaired waters list. Hrg. Tr. Vol. 3, at 136:4-138:24, 166:23-176:3, DEQ Ex. 11,
at Table A-2.

186. DEQ accordingly does not utilize or consider analyses of
macroinvertebrate data via indices of biological integrity such as the Montana
Hilsenhoff Biotic Index (MT-HBI) or Montana Observed: Expected model (MT
O:E) or any “reference stream” approach to assess aquatic life support standard
compliance in prairie streams for 303(d) listing purposes. Hrg. Tr. Vol. 3, at
167:4-25; 168:2-4; 169:1-8.

187. DEQ instead assesses aquatic life support functions of eastern
Montana ephemeral prairie streams with important physical metrics such as
streamside alteration of vegetative habitat. Hrg. Tr. Vol. 3, at 154:16 to 155:14;
DEQ Ex. 9.

188. In connection with DEQ’s AM4 material damage determination,

Dr. Hinz appropriately utilized the updated macroinvertebrate sampling data via a

qualitative analysis as an indicator of whether or not aquatic life was still being
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supported in EFAC at its current TDS concentrations. Hrg. Tr. Vol. 2, at 221:18-
222:12, 226:21-24.

189. A qualitative analysis differs from a quantitative analysis, which
typically involves a statistical assessment of numeric data or using of one or more
selected metrics. Hrg. Tr. Vol. 2, at 220:20-221:2.

190. Dr. Hinz’s concluded the updated macroinvertebrate survey
empirically demonstrated that a diverse community of macroinvertebrates,
consisting of taxa commonly found in eastern Montana prairie streams, was using
the stream reach at issue. Hrg. Tr. Vol. 2, at 257:1-5, 258:1-7, 259:2-4; Hrg. Tr.
Vol. 3, at 87:1-13; DEQ Ex. 1A, at 9-8; DEQ Ex. 1, at 9.

191. Dr. Hinz also compared the updated (2014) macroinvertebrate
sampling data to the 1970s macroinvertebrate data to conclude that the data from
2014 was consistent, in terms of taxa richness (that is, numbers), with the data
collected in the 1970s. DEQ Ex. 1A, at 9-7, Table 6-3.

192. The prior 1970s macroinvertebrate sampling data provided a baseline
of conditions in EFAC before a large amount of mining took place in the EFAC
drainage basin. Hrg. Tr. Vol. 2, at 223:15-225:25.

193. The 2014 Arcadis Report shows that EFAC’s beneficial use of aquatic

life is supported and is consistent with natural conditions of ephemeral prairie
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streams and with historic data. Hrg. Tr. Vol. 2, at 221:14-222:11; Hrg. Tr. Vol. 4,
at 189:7-13, 258:11-259:12, 260:23-261:20.

194. “[T]axa richness was similar at all the sites sampled along East Fork
Armells Creek” in the 1970s, and the 2014 Arcadis Report demonstrates similar
diversity of the macroinvertebrate community in EFAC. DEQ Ex. 1A, at 9-7 to
9-8.

195. Ms. Hunter, a qualified expert in aquatic toxicology and biological
monitoring, agreed with Dr. Hinz’s conclusion that the taxa richness had remained
consistent in EFAC between the sampling events in the 1970s and 2014. Hrg. Tr.
Vol. 4, at 174:22-175:5, 184:4-187:2.

196. DEQ obtained and utilized the updated macroinvertebrate sampling
data for purposes of an impact assessment for material damage determination
under MSUMRA rather than to assesses whether EFAC was currently meeting
water quality standards under Section 303(d) of the Clean Water Act. Hrg. Tr.
Vol. 3, at 88:6-13.

197. Dr. Hinz assessed multiple lines of evidence (physical, chemical and
biological) in order to reach her determination that there would be no material
damage to the aquatic life uses of EFAC from the AM4 Amendment. Hrg. Tr. Vol.
3,at 70:21-71:2; Hrg. Tr. Vol. 2, at 228:3-10; DEQ Ex. 1A at 9-7 to 9-8, 9-11, 9-

26.
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198. As the CHIA demonstrates, DEQ Coal Section staff assess available
biological, physical, and chemical data in its entirety in order to make a material
damage determination. Hrg. Tr. Vol. 3, at 71:1-6.

199. Sean Sullivan, an expert in aquatic ecology and taxonomy, understood
that macroinvertebrate monitoring can be conducted for purposes other than an
attainment demonstration under the 303(d) list, and agreed that macroinvertebrate
data could be used to assess the question of whether there was macroinvertebrate
life in EFAC. Hrg. Tr. Vol. 2, at 98:6-10, 114:10-115:13.

200. Mr. Sullivan’s fieldwork experience has predominantly involved
western Montana streams, which have significantly different physical, chemical
and biological characteristics as compared to eastern Montana streams. His
fieldwork has not included eastern Montana prairie streams, and he has not visited
or observed conditions in East Form Armells Creek. Hrg. Tr. Vol. 2, at 37:3-25,
38:12 to 39:9.

201. Streams in eastern Montana differ significantly from western Montana
streams in terms of geomorphology, stream channel formation, substrates, aquatic
life habitat and overall system ecology. Hrg. Tr. Vol. 3, at 129:23-130:5.

202. Eastern Montana streams typically originate in an ephemeral nature,
being snowmelt-driven, which usually occurs in a February to March timeframe.

Hrg. Tr. Vol. 3, at 129:14-22.
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203. Mr. Sullivan did not conduct a material damage assessment in this
case, nor has he ever conducted such an assessment as of the date of his testimony.
Hrg. Tr. Vol. 2, at 44:22-45:10.

204. Unlike DEQ staff, Mr. Sullivan, did not compare any of the water
chemistry upstream of the mine to water chemistry downstream from the mine.
Hrg. Tr. Vol. 2, at 74:3-7.

205. Mr. Sullivan’s testimony did not include any kind of causal
assessment or empirical data addressing any potential cause of impairment in
EFAC. Hrg. Tr. Vol. 2, at 69:24-72:4,

206. Mr. Sullivan understood and agreed that DEQ does not use
macroinvertebrate data to make attainment demonstrations for purposes of the
303(d) list in the Eastern Montana prairie streams, although Mr. Sullivan does not
really know how DEQ went about making its 303(d) determination that EFAC is
impaired for aquatic life use support. Hrg. Tr. Vol. 2, at 80:10-15, 95:10-17.

207. Mining associated with the AM4 Permit will not cause violations of
water quality standards, including water quality standards designed to protect
aquatic life. Hrg. Tr. Vol. 2, at 211:17-212:12; DEQ Ex. 1A at 9-26-9-27, 10-1.

208. Coal mining has never been a confirmed “source of impairment” for

aquatic life beneficial use in either Upper EFAC or Lower EFAC. Hrg. Tr. Vol. 3,
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at 123:11-124:19, 125:17-126:14, 126:19-127:9, 142:17-143:7, 148:8-149:3,
156:12-157:10, 160:13-161:4.

K.  Material Damage

209. The AM4 CHIA assesses the cumulative hydrologic impacts of the
AM4 Amendment and provides an affirmative demonstration that material damage
to surface water or groundwater will not result from mining associated with the
AM4 Amendment. DEQ Ex. 1A at 9-1 to 9-87, 10-1 to 10-2; see also Hrg. Tr.
Vol. 2, at 195:4-17, 197:24-198:6, 197:7-15.

210. The CHIA includes a cumulative impact analysis of all mining that
would interact with AM4. Hrg. Tr. Vol. 3, at 72:9-13; DEQ Ex. 1A, at 2-7.

211. DEQ’s determination material damage assess impacts to the
hydrologic balance at the level of a hydrologic unit, such as an aquifer (in the case
of groundwater) or a stream basin or sub-basin (in the case of surface water). Hrg.
Tr. Vol. 2, at 196:18-22, 196:23-197:5, 196:18-197:5.

212. DEQ determined for every impact analyzed in connection with the
AM4 Amendment that it was more likely than not that there would be no material
damage from AMA4 to the hydrologic balance outside of the permit boundary. Hrg.

Tr. Vol. 2, at 211:6-10, 211:11-16.
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. Surface Water Material Damage Assessment

213. For surface waters, DEQ’s material damage criteria include narrative,
numeric and other generally applicable water quality standards, except in the case
of ephemeral streams to which numeric water quality standards are inapplicable.
Hrg. Tr. Vol. 2, at 211:17-212:12; DEQ Ex. 1A, at 2-3 to 2-5.

214. DEQ’s surface water assessment here analyzed multiple lines of data
(physical, biological and chemical) to identify the likely impacts of the AM4
Amendment outside the permit boundary. Hrg. Tr. Vol. 2, at 212:3-6.

215. The CHIA concluded that mining associated with the AM4
Amendment would not result in any additional water quality impacts to EFAC or
cause EFAC to fail to meet designated uses of the C-3 classification outside the
permit boundary. Hrg. Tr. Vol. 2, at 186:20-22, 201:9-12; DEQ Ex. 1A, at 9-9 and
9-11.

216. For example, mining from the AM4 expansion will not lead to higher
salt concentrations in EFAC beyond those already resulting from spoil currently in
place between EFAC and AM4 which was previously approved in the Area B
permit and analyzed under earlier CHIAs. Hrg. Tr. Vol. 2, at 264:20-265:2.

217. Groundwater in spoil has what is essentially a carrying capacity in
terms of salt saturation beyond which salt concentrations are not likely to increase,

which in this case is not expected to cause exceedances of material damage
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thresholds, although the duration of increased salt concentrations and the overall
load of salt are expected to increase as a result of the AM4 Amendment. Hrg. Tr.
Vol. 2, at 232:11-233:4, 265:8-12.

218. Surface water and groundwater systems are considered to be
connected. Hrg. Tr. Vol. 1, at 219:9-11.

219. The duration of an impact below the material damage threshold has no
effect on a material damage determination, because material damage is merely a
magnitude threshold. Hrg. Tr. Vol. 2, at 190:4-12, 234:3-6.

220. After mining, the additional spoil water associated with the AM4
Amendment would flow through the existing spoils and eventually reach EFAC,
resulting in more similar-quality spoil water reaching the creek, without increasing
the concentration of TDS at any given time in EFAC. Hrg. Tr. Vol. 2, at 233:5-
234:8.

221. The process by which groundwater moves from bedrock adjacent to
the alluvium into the alluvium is known as “lateral recharge.” Hrg. Tr. Vol. 1, at
219:12-18.

222. Although Prof. Gardner posited that lateral recharge from the Rosebud
coal to the alluvium plays an important role contributing to the surface water flow
dynamics of EFAC, the data shows that the groundwater discharge from the

alluvium (with contributions from Rosebud coal) to EFAC is insignificant and not
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a critical component of the groundwater balance. Hrg. Tr. Vol. 1, at 223:5-224:7,
269:15-272:19; MEIC Ex. 6, at 157-158; Hrg. Tr. Vol. 2, at 236:16-237:4.

223. Previously approved mining adjacent to EFAC in Area B was
completed decades ago (generally in the 1970s and 1980s), and the spoil from this
mining has become saturated in the intervening years and developed the existing
concentrations of TDS. Hrg. Tr. Vol. 2, at 233:17-24; DEQ Ex. 1A, at 9-58 to 9-
59.

224. The monitored water quality in EFAC downstream of the Rosebud
Mine and upstream of the town of Colstrip nonetheless shows that the water
exiting the permit area has lower specific conductance, TDS and nitrate-nitrite
concentrations than samples taken downstream of the mine in Colstrip where
EFAC is subject to multiple non-mining anthropogenic impacts. Hrg. Tr. Vol. 2, at
228:16-231:24; DEQ Ex. 1 at 9.

225. The AM4 Amendment is located over 6,000 feet upgradient from
EFAC and is not adjacent to the creek. Hrg. Tr. Vol. 3, at 19:2-4; DEQ Ex. 1A, at
9-26.

226. During mining, ponds and impoundments for the AM4 Amendment
will be located along the edge of the permit boundary between the mining area and
the stream, and will intercept surface runoff to EFAC, resulting in reduced surface

runoff to the stream during mining. Hrg. Tr. Vol. 2, at 181:18-23.
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227. These structural best management practices are, however, designed to
protect water quality by preventing excess sediment from disturbed ground which
has been stripped of vegetation from reaching EFAC until approximate pre-mine
conditions are restored. Hrg. Tr. Vol. 2, at 183:4-7.

228. Increases in sediment in runoff are the primary changes in surface
water quality associated with the AM4 Amendment. Hrg. Tr. Vol. 2, at 183:2-4.

229. While strip-mining causes impacts to surface water quality and
guantity, once the excavation is backfilled and replaced with graded, post-mine
topography, measurable changes to the quantity and quality of surface runoff from
the Rosebud Mine are not expected. Hrg. Tr. Vol. 2, at 186:12-22.

230. Following mining and reclamation, surface water quantity and quality
Is expected to return to pre-mine conditions. Hrg. Tr. Vol. 2, at 182:20-183:2,
186:15-22.

231. The AM4 Permit will cause no measurable change in the quality of
ephemeral runoff flowing over the surface of the land and into EFAC. Hrg. Tr.
Vol. 2, at 186:15-20.

232. Mining associated with the AM4 Permit, as presented in the
application and as analyzed by DEQ, would not result in material damage to

surface water. Hrg. Tr. Vol. 2, at 197:7-15, 201:3-24.
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Ii.  Groundwater Material Damage Assessment

233. Interms of water quantity impacts to groundwater, the AM4
Amendment will increase the drawdown or reduction in water levels which already
exists from previous mining in the immediate vicinity of those additional mine cuts
that are shown in Figure 3-1 in the CHIA. Hrg. Tr. Vol. 2, at 188:3-13; DEQ EXx.
1A, at 9-80 to 9-81, Figure 9-84.

234. The CHIA concluded that the AM4 Amendment would have impacts
to groundwater quantity, particularly in the overburden and the Rosebud coal near
the mine pits, although not in a manner or to the extent that material damage will
occur to the hydrologic balance outside the permit area. Hrg. Tr. Vol. 2, at 210:9-
15; DEQ Ex. 1A, at 9-83.

235. The additional proposed mining associated with the AM4 Amendment
Is expected to take approximately six years, which will extend the Area B
drawdown by six years, expand the spoils aquifer by roughly 8%, and
proportionally extend the time for the Area B spoils aquifer to re-saturate by
roughly the same amount (8%). Hrg. Tr. Vol. 2, at 189:5-10, 17-25.

236. Given that groundwater in the vicinity of Rosebud Mine (like all
groundwater in Montana) is classified based on the natural specific conductance of
the groundwater, DEQ looked at each hydrologic unit and what the concentrations

of specific conductance were for those units, and determined which standards
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apply based upon the class of those groundwater units. Hrg. Tr. Vol. 2, at 212:19-
213:4; DEQ Ex. 1A, at 2-5.

237. In general, the groundwater units in the Rosebud Mine area fall into
Class 1l and Class 11 waters. Class Il groundwaters waters have specific
conductance between 1,000 and 2,500 microsiemens per centimeter, while Class
I11 groundwaters waters have specific conductance between 2,500 and 15,000
microsiemens, and narrative standards also apply to both classes based on the uses
designated for such classes. Hrg. Tr. Vol. 2, at 213:5-15; DEQ Ex. 1A, at 2-5.

238. Figure 9-21 depicts with cross-sections the subsurface hydrologic
units assessed in the CHIA. Hrg. Tr. Vol. 2, at 208:3-7; DEQ Ex. 1A, Figure 9-21.

239. The first layer depicted in CHIA Figure 9-21 is alluvial material,
consisting of highly permeable and transmissive gravel and silt, and
unconsolidated material. Hrg. Tr. Vol. 2, at 208:14-25; DEQ Ex. 1A, at Figure
9-21.

240. Below the alluvium, water-bearing bedrock units depicted in Figure 9-
21 include overburden, which consists of a varied series of sedimentary rocks
including sandstone, silt stone and mud stone. Hrg. Tr. Vol. 2, at 209:4-16; DEQ
Ex. 1A, at Figure 9-21.

241. Beneath the overburden is the Rosebud coal seam, followed in

descending order by a layer of sedimentary interburden, the McKay coal seam and
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the sub-McKay underburden. Hrg. Tr. Vol. 2, at 209:19-210:5; DEQ Ex. 1A, at
Figure 9-21.

242. In terms of water quality, the spoil that is produced as a result of the
AM4 mining is expected to have a similar water quality as the previously existing
and currently permitted spoil areas, so it is not expected to have any impact on the
offsite water quality. Hrg. Tr. Vol. 2, at 188:14-19, 210:16-25.

243. Mining associated with the AM4 Permit will only increase the
duration of time that groundwater impacts the small intermittent reach of EFAC
closest to the mine; mining associated with the AM4 Permit will not increase the
severity of the impact. Hrg. Tr. Vol. 2, at 186:23-187:5.

244. Mining associated with the AM4 Permit “would have no change to the
water quality impacts from mining on EFAC.” Hrg. Tr. Vol. 2, at 186:20-22.

245. The hydrologic consequences and cumulative hydrologic impacts of
mining associated with the AM4 Permit, specifically the anticipated increase in
surface water TDS, will not preclude existing land uses outside the mining area.
DEQ Ex. 1A, at 10-1.

246. EFAC is classified as a C-3 surface water and the designated uses of
EFAC outside the AM4 Permit area, but within the cumulative impacts area, are
bathing, swimming, recreation, growth and propagation of non-salmonid fishes and

associated aquatic life, waterfowl and fur bearers and marginal support of drinking,
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culinary, and food processing purposes, agriculture and industrial water supply.
Historic and current surface water uses in and adjacent to the mine include
domestic, livestock, wildlife and industrial. However, because EFAC is
“predominantly ephemeral, many of these uses are really only in existence when
water is flowing.” Hrg. Tr. Vol. 2, at 201:3-24; DEQ EXx. 1A, at 6-1 to 6-3.

247. Mining associated with the AM4 Permit would not result in any
changes to the C-3 designated uses of EFAC. Hrg. Tr. Vol. 2, at 201:3-24.

248. No evidence was presented showing that mining associated with the
AM4 Permit will cause any changes outside the permit boundary in a manner or to
an extent that land uses would be adversely affected. Hrg. Tr. Vol. 1, at 260:23-
261:5, 261:25-262:4, 266:10-267:7, 268:18-23; Hrg. Tr. VVol. 4, at 245:22-246:9.

DISCUSSION

Generally, the Conclusions of Law (below) follow from the Findings of Fact
(above) without the necessity of additional explanation. There are two exceptions,
however: the Conclusions regarding (1) the burden of proof, and (2) the material
damage determination for TDS. The following discussion is provided for the
purpose of clarifying how the Finding of Facts lead to the Conclusions of Law on

these two particular issues.
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A.  Burden of Proof

Throughout the life of this permit (to date), different parties have had
different responsibilities imposed by statute and rule: First, WECO had an
obligation to present a permit application to DEQ that “affirmatively
demonstrate[d]... that... the hydrologic consequences and cumulative hydrologic
impacts will not result in material damage to the hydrologic balance outside the
permit area.” Admin. R. Mont. 17.24.405(6); see also Mont. Code Ann. §8 82-4-
227(1), (3), (12).

Second, after receiving the application, DEQ was required to review the
“information set forth in the application or information otherwise available that is
compiled by the department” (Admin. R. Mont. 17.24.405(6)), including “an onsite
inspection and [] an evaluation of the operation by the department” (Mont. Code
Ann. § 82-4-227(1)) and information brought to DEQ’s attention through the
public participation process (id. 88§ 82-4-222(1)(l), -226(8); Admin. R. Mont.
17.24.401-405). Based on all of this available information, DEQ then had to
confirm whether (or not) it could lawfully issue the permit. Admin. R. Mont.
17.24.405(6). The law is:

The department may not approve an application ... unless the

application affirmatively demonstrates and the department's written

findings confirm, on the basis of information set forth in the

application or information otherwise available that is compiled by the
department, that:
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¢) the hydrologic consequences and cumulative hydrologic impacts

will not result in material damage to the hydrologic balance outside

the permit area. ...

Admin. R. Mont. 17.24.405(6) (emphasis added); see also Mont. Code Ann. § 82-
4-227(1). DEQ was therefore required to confirm that the proposed mining
affirmatively will not result in “material damage” to water outside the permit area.
ARM 17.24.405(6).

Third, and finally, comes the contested case. Mont. Code Ann. § 82-4-
206(1)-(2); Admin. R. Mont. 17.24.425(1). The Montana Supreme Court has held
that, in a permitting action like this one, “as the party asserting the claim at issue,
Conservation Group had the burden of presenting the evidence necessary to
establish the facts essential to a determination that the Department’s decision
violated the law.” Mont. Envtl. Info. Ctr. v. Mont. Dep 't of Envtl. Quality, 2005
MT 96, 1 16, 326 Mont. 502, 112 P.3d 964. The “facts essential” must also be
proved by a preponderance of the evidence. Id. § 22. In this contested case
hearing, therefore, Conservation Groups have the burden of proving by a
preponderance of the evidence that DEQ’s decision to issue the permit violated the
law. Id. What that means within the legal framework of this particular case,
however, is somewhat entangled.

Intervenors argue that in this contested case proceeding, Conservation

Groups have a burden to prove “by a preponderance of the evidence that
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cumulative hydrologic impacts will result in violation of water quality standards.”
This is not correct, but in a very subtle way: Conservation Groups need not prove a
certainty—a more likely than not possibility will suffice. Conservation Groups
only have the burden to show that DEQ issued a permit that violated the law. The
law will be violated if DEQ granted a permit that, based on the information
available to it at the time, did not affirmatively demonstrate that there will not be
“material damage.” In other words, if a permit could result in “material damage,”
then it cannot be said that it affirmatively will not. Admin. R. Mont. 17.24.405(6);
see also Signal Peak, BER 2013-07 SM at 49 103, 116 (“‘Prevent’ does not mean
‘minimize’” “the record before DEQ showed only that the proposed operation may
or may not be designed to prevent material damage ... This showing does not
constitute affirmative evidence that the cumulative hydrologic impact will not
result in material damage....”)

Therefore, Conservation Groups have the burden to show, by a
preponderance of the evidence, that DEQ had information available to it, at the
time of issuing the permit, that indicated issuing the permit could result in
“material damage.” If DEQ had such information available to it, and issued the
permit anyway, then DEQ issued the permit in violation of the law. As shown in
the Findings of Fact (above) and Conclusions of Law (below), however,

Conservation Groups did not meet even this lesser burden (than the one urged by
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Intervenors). Conservation Groups did not provide sufficient evidence to show a
more likely than not possibility that the AM4 Amendment will result in “material
damage” as defined in Mont. Code. Ann. 88 82-4-203(24), (31) and Admin. R.
Mont. 17.24.301(31), (32), (55), (68).

B. TDS and Material Damage

In their Notice of Appeal, Conservation Groups alleged that DEQ’s permit
“did not support a negative material damage determination with respect to ...
violations of water quality standards in the upper and lower segments of [EFAC],
which DEQ has previously attributed to operations of the Rosebud Mine.” Notice
of Appeal, at 3. Conservation Groups essential argument is that because EFAC is
already listed as a 303(d) impaired water (i.e., already violating water quality
standards for salinity and not supporting its Class I11 beneficial uses), any
increased violations of water quality standards—(e.qg., in salinity) to EFAC will
necessarily cause material damage to EFAC and therefore violate Mont. Code Ann.

§ 82-4-227(3)(a) and Admin. R. Mont. 17.24.405(6).%

3 Conservation Groups also make much of the fact that DEQ has not completed a Total Maximum Daily Load
(TMDL) analysis for EFAC. However, Conservation Groups point to no law that requires a TMDL analysis for the
purpose of MSUMRA’s “material damage” assessment. If DEQ were required to undertake a TMDL for EFAC
(which is by no means certain), such a requirement would be found in the Water Quality Act, not MSUMRA.. The
only issue in this case is the analysis of the AM4 Amendment pursuant to MSUMRA: is the permit designed to
prevent “material damage.” Therefore, absent some law engrafting the Water Quality Act’s TMDL requirements
onto MSUMRA’s material damage assessment (as the water quality standards have been engrafted pursuant to
Mont. Code. Ann. § 82-4-203(31) and Admin. R. Mont. 17.24.301(68)), discussion of a TMDL for EFAC is
irrelevant to the present case.
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First, the evidence presented at hearing belied Conservation Groups’ claim,
that EFAC’s existing impairment was “previously attributed to operations of the
Rosebud Mine.” Testimony from Mr. Urban, Dr. Hinz, and Mr. Van QOort, in
conjunction with exhibits DEQ 10 and DEQ 1A, at 9-85 to 9-87, showed that the
Water Quality Planning Bureau and the Coal Section did not believe EFAC’s
existing impairments were attributable to coal mining. Rather, the evidence
showed that salinity in Upper EFAC was likely attributable to its inherent nature as
an ephemeral stream and the loss of streamside vegetation, most likely as a result
of agriculture. See supra, at FOF § G. With respect to Lower EFAC, impairments
were likely attributable to other downstream sources (e.g., the town of Colstrip).
Id. Similarly, Upper EFAC was not supporting most of its beneficial uses (e.g.,
wading, swimming, salmonid fishes, etc.) because of its ephemeral nature. 1d.
Conservation Groups did not produce any convincing evidence that EFAC’s
existing impairment was previously attributed to operations of the Rosebud Mine.

Second, Conservation Groups’ conclusion (that the AM4 will increase
salinity and therefore necessarily cause increasing violations of water quality
standards) is faulty both as a matter of fact and as a matter of law.

As a matter of fact, Conservation Groups’ conclusion fails because there is

no evidence that the AM4 Amendment, which is the only permitting decision at

issue in this case, will cause any increase in salinity to the EFAC alluvium.
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Conservation Groups make much of a calculation in the PHC Addendum to the
CHIA that salinity will increase 13% over baseline TDS concentrations in EFAC
alluvium. DEQ Ex. 6A, at 29. However, Conservation Groups fail to grasp (or
intentionally oviscape) the fact that this calculation in the PHC is for groundwater
in the spoils of all of Areas A and B of the mine after mining is complete. Id. The
exact quote from the PHC is:

The transport of groundwater containing higher TDS concentrations

will increase with time as groundwater levels in spoils recover toward

pre-mine conditions in both Areas A and B. Once those water levels

fully recover, it is estimated that increase in TDS in the alluvium will

be about 13 percent when compared to baseline conditions.

Id. Thus, the 13% increase in TDS is not specific to the amount of TDS added to

the alluvium by the AM4 Amendment, but rather the overall TDS that is added to

the groundwater by all the mining in the area, including previously permitted areas.

Conservation Groups repeatedly confuse this potential 13% increase in the total
TDS alluvium groundwater under Areas A and B of the mine to mean that the
AM4 amendment “will increase salt by at least 13% in EFAC.” See, e.g., MEIC
Resp. to Prop. FOFCOL, at 17. This is simply not a fact. Nothing in the evidence
indicates that the surface water in EFAC (to the extent it exists at all in the
ephemeral portions) will have a 13% salt increase as a result of the AM4

Amendment. The only evidence of any 13% increase in TDS concentrations is the
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PHC’s estimation for all the groundwater alluvium, including previously-permitted
Areas A and B.

Regarding AM4 specifically (which is all this case concerns), DEQ and
Intervenors presented convincing expert testimony to support the CHIA’s
conclusion that even a 13% increase in salinity (if the general impact from all
mining presented by the PHC Addendum were applied specifically to the EFAC
alluvium) would not materially damage EFAC’s alluvium. DEQ’s and
Intervenors’ experts explained that this type and level of change occurs naturally
and in much larger magnitude than a 13% change within the EFAC alluvium. See,
e.g., CHIA Figure 9-23, well WA-104; Hrg. Tr. Vol. 3, at 218:6-24. Therefore, the
“amount of change would not be statistically significantly measurable” due to other
sources of TDS and the “inherent variability of the system.” Hrg. Tr. Vol. 3, at
218:6-24, 246:20-25, 247:9-25. The TDS, or salt loading, caused by all previous
mining (not just mining associated with the AM4 Permit) provides a “very, very
small quantity” of the salt load in the basin when compared to the natural
background levels of salt in EFAC. Mining may only contribute less than 2
percent of the load. Hrg. Tr. Vol. 4, at 24:19-25:1, 25:22-27:17.

As a matter of law, Conservation Group’s arguments regarding salinity fail
because there must be some causal connection between the permitted mining

activity and a water quality violation. If water is already exceeding water quality
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standards for reasons not associated with mining, as is the case with EFAC, then
exceedance alone cannot be the basis for denial of a mining permit application.

The analysis is whether “the proposed operation is designed to prevent the

probable cumulative impacts from causing material damage to the hydrologic
balance outside the permit area.” Mont. Code Ann. § 82-4-227(3)(a)). As
Intervenors explain:

material damage is defined as “degradation or reduction by coal
mining and reclamation operations of the quality or quantity of water
outside the permit area in a manner or to an extent” that the impact
meets one of three thresholds: (1) land uses or beneficial uses of
water are adversely affected; (2) water quality standards are violated;
and/or (3) water rights are impacted. These three thresholds implicate
specific portions of the Montana Water Quality Act. But in the
context of material damage determinations, the analysis must focus on
whether the impact from mining complies with the specific portions of
the Montana Water Quality Act, not whether existing conditions in the
stream overall do. Therefore, the analysis must focus on the impacts
from mining.

The Montana Water Quality Act does not treat beneficial uses
as “water quality standards.” Instead, it distinguishes between
beneficial uses, which are used to classify state water (Mont. Code
Ann. 8 75-5-301(1)), and water quality standards, which are designed
to “protect the beneficial uses set forth in the water use descriptions
for the . . . classifications of water.” Admin. R. Mont. 17.30.620;
Mont. Code Ann. 8 75-5-301(2). MSUMRA'’s material damage
definition, which treats beneficial uses and water quality standards as
distinct elements, is consistent with this feature of the Montana Water
Quality Act... .

MSUMRA does not ask whether impacts from proposed mining
will “contribute to existing violations of water quality standards” but
whether the mine has been “designed to prevent material damage,”
I.e., “degradation or reduction by coal mining and reclamation
operations in a manner or to an extent that . . . water quality standards
are violated.” Petitioners do not and cannot demonstrate that the AM4
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Permit will cause violations of water quality standards. Petitioners
cite two chemical parameters — salinity and nitrogen — in support of
their claim, but the evidence demonstrates that the AM4 Permit has
been designed to prevent material damage on both of these
parameters...

Petitioners’ argument on salinity fails because the record clearly
demonstrates that the AM4 Permit will not change the salinity in the
affected waters and because Petitioners have identified no water
quality standard violation. The Department applies a narrative
standard to evaluate impacts from salinity. Admin. R. Mont.
17.30.637(1)(d). To demonstrate that the AM4 Permit will cause a
violation of this narrative water quality standard, Petitioners must
provide proof of causation between mining under the AM4 Permit and
the presence of salts in the water at toxic or harmful levels. Admin.

R. Mont. 17.30.637(1). Petitioners presented no evidence that salinity
from current mining (which will remain unchanged under the AM4
Permit), is toxic or harmful, let alone any evidence that salinity from
the AM4 Permit alone is toxic or harmful. Petitioners’ proposed
conclusions relating to increased “salt loading” misstate the
testimony, fail to establish any violation of this narrative water quality
standard, and fail to connect the mine’s impact to violation of this
narrative water quality standard.

Intervenors Resp. Prop. FOFCOL at 2-5.

Conservation Groups also argue that, as a factual matter, the increase in

salinity from the AM4 specifically will increase the amount of time it takes for the
groundwater to return to pre-mine conditions. However, Conservation Groups
failed to provide sufficient evidence even to make this hypothesis into a more
likely than not possibility. Dr. Gardner only hypothesized about an increase in salt
migrating to the alluvium of EFAC based on removal of Rosebud coal; he never

actually calculated a change in TDS concentration or load for EFAC and did not
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consider the fate and transport of calcite and gypsum, which would affect the
volume of TDS that could migrate downstream. Hrg. Tr. Vol. 1, at 261:3-5, 262:2-
19, 278:5-12. Further, Dr. Gardner testified that the AM4 Permit “has the potential
to either increase the TDS or maintain higher concentrations for longer.” Hrg. Tr.
Vol. 4, 233:21-25. Thus, Prof. Gardner provided two options. The experts who
actually did the calculations (testifying for DEQ and Intervenors) concluded the
result would be the later, not the former. The calculations support the conclusion,
consistent with the PHC Addendum (as explained above), that the AM4 Permit
will not cause an additional increase in TDS levels in groundwater.

Conservation Groups point to Dr. Hinz’s testimony on cross-examination
regarding the “longer duration of increased TDS entering the alluvium, which a
portion of that would enter into base flow.” Hrg. Tr. Vol. 2, at 264:23-25, 265:1-2.
However, again Conservation Groups fail to point out that the “increased TDS
entering the alluvium” that was being considered was the increase from all mining,
including the AM4 Permit. DEQ Ex. 6A, at 29. Dr. Hinz again clarified her
answer when asked again:

The spoil from AM4 would just basically result in additional spoil, so

it would result in more of the same. Essentially the water has a

carrying capacity of salt that’s going through the groundwater, and it

just doesn’t pick up more than is already going to be picked up.

Hrg. Tr. Vol. 2, at 265:6-12. Here, Dr. Hinz was explaining that DEQ had

considered the cumulative impact of all mining, including the AM4 Permit, and
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had concluded that the impact would not change with the additional mining
associated with the AM4 Permit. DEQ’s conclusion was the latter of the two
options provided by Prof. Gardner — that it would “maintain higher concentrations
for longer.” Hinz, Vol. 2, 187:23-24 (“the duration would increase”); see also Hrg.
Tr, Vol. 2, at 188:14-25, 189:1-10 (“In terms of water quality, the spoil that is
produced as a result of the AM4 mining is expected to have a similar water quality
as the previously existing and currently permitted spoil areas, so it is not expected
to have any impact on the offsite water quality” but would extend the recovery
time). *

DEQ and Intervenors explain that, as a matter of law, this increase in
duration of time is not measurable or relevant for a material damage analysis
because a “[m]aterial damage is merely a magnitude threshold.” Hrg. Tr. Vol. 2, at
235:3-6. The anticipated impact of the AM4 Amendment, including the increased
duration, was calculated and considered by DEQ in the context of a material

damage determination where it is the magnitude of the impact that matters. Hrg.

4 Neither side presented any convincing evidence about exactly how or to what extent the duration of time for “salt
loading” would actually increase because of the AM4 Amendment specifically. The most detailed evidence
provided on the subject was the Intervenor’s, which stated that: the additional proposed mining associated with the
AM4 Amendment is expected to take approximately six years, which will extend the Area B drawdown by six years,
expand the spoils aquifer by roughly 8%, and proportionally extend the time for the Area B spoils aquifer to re-
saturate by roughly the same amount (8%). Hrg. Tr. Vol. 2, at 189:5-10, 17-25. DEQ’s expert, Dr. Hinz, stated
generally that the duration of time could increase “some tens to hundreds of years” but noted that “[i]t’s very hard to
give exact numbers for spoil recovery.” Hrg. Tr. Vol. 2, at 187:23 to 188:2. As this was the most precise evidence
offered, and apparently precise evidence on this point may be impossible, it is difficult to know how to value the
potential increase in the duration of time from the AM4 Amendment with respect to a “material damage”
determination.
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Tr., Vol. 2, at 190:4-8. In this case, DEQ found the magnitude of the impact from
the AM4 Permit to be indistinguishable from the current mining impact.
Therefore, the AM4 Permit causes no increase in salinity and no material damage.
As DEQ explains:

[W]hile the AM4 Amendment will increase duration of increased salt
concentrations and the overall load of salt to the alluvium over time, it
will not increase the concentration of such salt in the alluvium Tr.
Vol. 2 at 232:11-233:4; 265:8-12, Vol. 4 at 39:4-20. From a scientific
perspective, simply saying that there will be “more” salt in the system
fails to differentiate between load and concentration. Id. The
distinction is critical for the purposes of a material damage
assessment, however, since the narrative and numeric standards
applicable to groundwater in the area of the Rosebud Mine are
expressed in terms of pollutant concentrations. See ARM 17.30.1006.
Concentrations are always expressed in units in mass per volume of
water, typically milligrams per liter. Tr. Vol. 4 at 63:23-64:10. The
narrative and numeric standards applicable to [EFAC] are likewise
expressed in terms of pollutant concentrations. See ARM
17.30.637(1)(d);17.30.629(f) and (h). The AM4 Amendment will not
increase the concentration of salt (zero “contribution”) but it will
increase the duration of the increased TDS entering the alluvium. Tr.
Vol. 2 at 264:18-265:12. As Mr. Van Oort explained:

The changes in the PHC and CHIA which were discussed
—and, again, Dr. Dicklin’s 13 percent estimate is an
estimate that is the changes in TDS from the currently
permitted mining. AM4 will not increase that estimate
because it simply extends the duration of time that that
same amount or same concentration of spoil water will
enter the stream. So, the addition of AM4 does not add to
the concentration of TDS for conductivity in the [EFAC]
alluvium. Tr. Vol. 3 at 98:12-20; see also DEQ-1A at 9-
33.

MEIC’s expert, Professor Gardner, by contrast, did not address
changes in pollutant concentrations and instead simply testified that
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any additional TDS from mining would add more salinity to the

hydrologic system. Tr. Vol. 1 at 174:3-175:6, 185:20-186:7, 187:7-10,

260:23-261:5, 264:5-16, 277:5-278:14, Vol. 4 at 233:7-234:5.

Professor Gardner also did not calculate an increase in salinity in

[EFAC] associated with the AM4 Amendment. Tr. Vol. 1 at 260:23-

261:5, 265:6-267-7.

DEQ Resp. Prop. FOFCOL at 89-90.

As a matter of law, a material damage assessment is a threshold
determination because it must be determined by water quality standards. Signal
Peak, No. BER 2013-07 SM, at 11 48, 131 (“it is violation of water quality
standards. . .that is the standard for material damage.”) (citing Mont. Code Ann.
8§ 82-4-203(31), 227(3)(a)); Admin. R. Mont. 17.24.301(68), 17.24.405(6)(c).
Water quality standards are, in turn, evaluated through pollutant concentrations.
Admin. R. Mont. 17.30.1006. Essentially, either a pollutant concentration is
exceeded, or it is not; and, if the pollutant concentration is not exceeded, then there
Is no water quality violation. Here, the AM4 will not violate a water quality
standard for TDS because it will not increase the pollutant concentration (or will
not increase it beyond what has already been permitted). As the AM4 will not
violate a water quality standard, it will not cause “material damage.” Signal Peak,
No. BER 2013-07 SM, at ] 131; Mont. Code Ann. §§ 82-4-203(31), 227(3)(a));
Admin. R. Mont. 17.24.301(68), 17.24.405(6)(c).

In other words, there is no way to scientifically or legally measure (or at

least none was presented in this case) the increase in the duration of time vis-a-vis
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a water quality standard. Because the increase in the duration of time has no
meaning for the determination of a pollutant concentration, and therefore for a
water quality standard, time legally cannot be a measure of material damage. Even
assuming, arguendo, that there were evidence to conclusively establish that the
AM4 Amendment specifically will extend the duration of the “salt loading” in the
EFAC alluvium by any amount of time (which there is not), Conservation Groups
have not shown how this could legally constitute “material damage” under
MSUMRA, pursuant to Mont. Code. Ann. § 82-4-227(3)(a) and Admin. R. Mont.
17.24.405(6)(c) and all the definitions that apply.®

Ultimately, the burden of proof in this action falls to Conservation Groups to
present a more-likely-than-not possibility that a water quality standard could be
violated by the permitted action. Conservation Groups have not met that burden.

Dr. Gardner’s generalized hypothesis regarding “salt loading” was unconvincing

5 Conservation Groups cite no case law that would support a conclusion of law finding a duration of time to constitute “material
damage” under MSUMRA.. See MEIC Resp. Prop. FOFCOL at 17. The only case that Conservation Groups cite in connection to
their argument on this point is Friends of Pinto Creek v. EPA, 504 F.3d 1007, 1011-15 (9th Cir. 2007). Pinto Creek is a federal
case in which a federal court addressed the EPA’s issuance of an NPDES permit under § 402 of the Clean Water Act and found a
discharge of copper violative. Id. Pinto Creek does not apply MSUMRA (or even it’s federal equivalent), does not contain the
words “material damage,” and does not concern any increase in the duration of time for anything. It is therefore neither
precedential nor on point. Although not raised by any party, in Signal Peak, the BER rejected DEQ’s “mistaken belief that the
material damage determination may be limited to an arbitrary 50-year horizon” and found that “[i]n short, there is no basis in law
for limiting the material damage assessment and determination to 50 years.” No. BER 2013-07 SM, at {1 126-129. This indicates
that the BER has been previously concerned with the duration of time and a material damage assessment. Id. However the main
problem the BER had with the Signal Peak permit was DEQ’s total failure to address water quality standards in the CHIA. Id. at
1 48. Therefore, the analysis of the duration of time in Signal Peak was wrapped up with the failure to address water
quality standards: essentially the BER was concerned about the significant evidence before them that “degraded gob
water” was going to migrate outside of the permit area either during or after DEQ’s 50-year horizon. Id. at 1 126-
129. DEQ has not imposed any horizon on its consideration of material damage in the present case, and it has
certainly considered water quality standards in the CHIA. Therefore, DEQ (and WECO) have addressed the BER’s
concerns in Signal Peak. Additionally, nothing in Signal Peak provides a legal standard for when or how an increase
in the duration of time might be evaluated with respect to a material damage assessment under MSUMRA. The
undersigned has simply found no law instructive on this point.
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and not supported by facts sufficient to rebuff the experts from Intervenors and
DEC, who convincingly articulated that, because the AM4 amendment will not
result in any violation of narrative or numeric water quality standards, it was
designed such that “the hydrologic consequences and cumulative hydrologic
impacts will not result in material damage to the hydrologic balance outside the
permit area.” Admin. R. Mont. 17.24.405(6).

CONCLUSIONS OF LAW

From the foregoing findings of fact, the Hearing Officer makes the
following conclusions of law:

A.  Standing

1. “[E]nvironmental plaintiffs adequately allege injury in fact when they
aver that they use the affected area and are persons ‘for whom the aesthetic and
recreational values of the area will be lessened by the challenged activity.””
Friends of the Earth v. Laidlaw, 528 U.S. 167, 183 (2000) (quoting Sierra Club v.
Morton, 405 U.S. 727, 735 (1972)). In addition to injury in fact, the plaintiff must
show that “the injury is traceable to the challenged action of the defendant™ and
that “the injury will be redressed by a favorable decision.” Laidlaw, 528 U.S. at
181.

2. Under Montana law, “an association can assert associational standing

without a showing of injury to itself when ‘(a) at least one of its members would
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have standing to sue in his or her own right, (b) the interests the association seeks
to protect are germane to its purpose, and (c) neither the claim asserted nor the
relief requested requires the individual participation of each allegedly injured party
in the lawsuit.” New Hope Lutheran Ministry v. Faith Lutheran Church of Great
Falls, Inc., 2014 MT 69, 1 27, 374 Mont. 229, 328 P.3d 586 (quoting Heffernan v.
Missoula City Council, 2011 MT 91, { 43, 360 Mont. 207, 255 P.3d 80) (emphasis
added).

3. Steve Gilbert has already been determined to have standing to
challenge actions involving water at the Rosebud Mine. Mont. Envtl. Info. Ctr. v.
Mont. Dep’t of Envtl. Quality, No. CDV-2012-1075, 2016 Mont. Dist. LEXIS 14,
at **21-24 (Mont. 1st Jud. Dist., Seeley, J. (Mar. 14, 2016). Although not
dispositive, this is persuasive authority.

4. Mr. Gilbert’s and Ms. Bonogofsky’s testimony shows that their
aesthetic and recreational values in the area of the Rosebud Mine will be lessened
by continued mine expansion, which is attributable to DEQ’s and Intervenors’
action in this case. As they are members of the Conservation Groups, and the three
factors in New Hope are met, the Conservation Groups have standing.

B.  Burden of Proof

5. “[A]s the party asserting the claim at issue, MEIC had the burden of

presenting the evidence necessary to establish the facts essential to a determination
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that the Department's decision violated the law.” MEIC, 2005 MT 96, 1 16. The
“facts essential” must be proved by a preponderance of the evidence. Id. §22. In
this contested case hearing, therefore, MEIC has the burden of proving by a
preponderance of the evidence that DEQ’s decision to issue the permit violated the
law. Id.

6. DEQ may not approve the AM4 Amendment unless the application
affirmatively demonstrates that the assessment of the probable cumulative impact
of all anticipated mining in the area on the hydrologic balance has been made by
DEQ and the proposed operation of the mine has been designed to prevent material
damage to the hydrologic balance outside the permit area. Mont. Code Ann. § 82-
4-227(3)(a); Admin. R. Mont. 17.24.405(6)(c).

1. With respect to protection of the hydrologic balance, “material
damage” means:

(@) degrad_ation or reduction by coal mining and reclamation
operations

(b) of the quality or quantity of water outside of the permit

(c) ?r:e; manner or to an extent that land uses or beneficial

uses of water are adversely affected, water quality
standards are violated, or water rights are impacted.

Violation of a water quality standard, whether or not an existing water use is
affected, is material damage. Mont. Code Ann. § 82-4-203(32).

8. A material damage determination must assess whether the action at
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issue will cause a violation of water quality standards. Signal Peak, BER-2-13-07-

SM at 87 (citing Mont. Code Ann. § 82-4-203(31)).

Q. The narrative and numeric standards applicable to groundwater in the
area of the Rosebud Mine are expressed in terms of pollutant concentrations. See
Admin. R. Mont. 17.30.1006.

10. Concentrations are always expressed in units in mass per volume of
water, typically milligrams per liter. Hrg. Tr. Vol. 4, at 63:23-64:10.

11. The narrative and numeric standards applicable to East Fork Armells
Creek are likewise expressed in terms of pollutant concentrations. See Admin. R.
Mont. 17.30.637(1)(d), 17.30.629(f) and (h).

12.  Conservation Groups have the burden to show, by a preponderance of
the evidence, that DEQ had information available to it at the time of issuing the
permit that indicated issuing the permit could result in land uses or beneficial uses
of water being adversely affected, water quality standards being violated, or water
rights being impacted. Mont. Code Ann. 88 82-4-203(31), 203(32), 222(1)(l),
226(8), 227(3)(a); Admin. R. Mont. 17.24.401-405; Signal Peak, BER-2-13-07-SM
at 87.

C. Relevance

13.  The relevant analysis and the agency action at issue is that contained
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within the four corners of the Written Findings and CHIA. Issued Dec. 4, 2015,

BER-2-13-07-SM, at 1 56, 66, 124.

14.  The only relevant facts are those concluded by the agency in the
permitting process before the agency makes its permitting decision. Id.

15.  For the reasons stated in the Order on Motions in Limine, at 7,
incorporated herein by reference, relevant evidence is limited to those issues
contained in the administrative record, including those issues raised by
Conservation Groups in their August 3, 2015 objections and also preserved in the
January 4, 2016 Notice of Appeal.

16.  For the reasons stated in the Order on Motions in Limine, at 7,
incorporated herein by reference, and as stated in the Procedural History herein,
the following issues were properly excluded from consideration for failure by
Conservation Groups to preserve:

a. Arguments related to the definition of “anticipated

mining” and potential interactions between the AM4
Permit and Area F (Vol. 1, 134:5-25, 137:7-13, 158:2-5);

b. Arguments related to the Department’s alleged failure to
make a material damage determination regarding alleged
dewatering of EFAC regarding the entire interaction of
the AM4 Permit with all previous mining (Vol. 1,
227:20-228:9);

C. Arguments related to alleged impacts of the AM4 Permit
on Rosebud Creek (Vol. 1, 43:15-44:25);
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d. Arguments related to the alleged impacts from blasting
(Vol. 1, 56:15-17, 60:24-61:5);

e. Arguments regarding the impact of dissolved oxygen
levels in EFAC on aquatic life (Vol. 1, 302:22-303:12);

f. Arguments regarding the impact of chloride levels in
EFAC on aquatic life (Vol. 2, 32:18-33:25).

17.  For the reasons stated in the Order on Motions in Limine, at 7,
incorporated herein by reference and as stated in the Procedural History herein,
Conservation Groups challenge to the AM4 Permit was therefore appropriately
limited to the following issues preserved in their Public Comments and Notice of
Appeal and Request for Hearing:

a. The material damage determination regarding increased
TDS levels in EFAC.

b. The material damage determination regarding increased
nitrogen levels in EFAC.

C. The material damage determination regarding aquatic life
use of EFAC.

D. Material Damage

18.  Conservation Groups did not provide sufficient evidence to show a
more likely than not possibility that the AM4 Amendment will result in “material
damage” as defined in Mont. Code. Ann. 88 82-4-203(24), (31) and Admin. R.
Mont. 17.24.301(31), (32), (55), (68). Mont. Code Ann. §82-4-227(3)(a), Admin.
R. Mont. 17.24.405(6)(c).

19. To the contrary, the evidence demonstrates that (first) WECO met its
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obligation and affirmatively demonstrated in its application that “the hydrologic

consequences and cumulative hydrologic impacts will not result in material

damage to the hydrologic balance outside the permit area.” Mont. Code Ann.
8§ 82-4-203(31), 82-4-227(3)(a), Admin. R. Mont. 17.24.405(6)(c), 17.24.301(68).

20.  The evidence also shows that (second) DEQ discharged its
responsibilities with respect to gathering additional information—both on its own
and through public comment. Admin. R. Mont. 17.24.405(6). DEQ appropriately
“confirmed” what WECQ’s application affirmatively demonstrated, and what the
evidence at the hearing showed: based on the information available at the time,
“the hydrologic consequences and cumulative hydrologic impacts” of the proposed
AM4 amendment “will not result in material damage to the hydrologic balance
outside the permit area.” Mont. Code Ann. § 82-4-227(3)(a); Admin. R. Mont.
17.24.405(6).

21. The cumulative hydrologic impacts which must be assessed in
determining material damage include the expected total qualitative and
guantitative, direct and indirect effects of mining and reclamation operations on the
hydrologic balance. Mont. Code Ann. § 82-4-227(3); Admin. R. Mont.
17.24.301(31).

22.  As defined in the context of a material damage assessment,
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“hydrologic balance” describes the relationship between the quality and quantity of
water inflow to, water outflow from, and water storage in a hydrologic unit, such
as a drainage basin, aquifer, soil zone, lake, or reservoir, and encompasses the
dynamic relationships among precipitation, runoff, evaporation, and changes in
groundwater and surface water storage. Mont. Code Ann. § 82-4-203(25).
Assessing material damage accordingly requires a determination as to whether
mining and/or reclamation operations have degraded the water quality of an off-
site hydrologic unit (such as an aquifer, soil zone or drainage basin) in a manner or
to an extent that land uses or beneficial uses of the hydrologic unit are adversely
affected, the water quality standards of the hydrologic unit are violated, or water
rights in the hydrologic unit are impacted. Mont. Code Ann. 8§ 82-4-227(3), 82-4-
203(25) and (32); Admin. R. Mont. 17.24.301(31); see also Hrg. Tr. Vol. 2, at
195:4-197:4.

23.  The evidence presented at the hearing demonstrated that the AM4
Amendment will not degrade the water quality of an off-site hydrologic unit (such
as an aquifer, soil zone or drainage basin) in a manner or to an extent that land uses
or beneficial uses of the hydrologic unit are adversely affected, the water quality
standards of the hydrologic unit are violated, or water rights in the hydrologic unit
are impacted. Mont. Code Ann. 88 82-4-227(3), 82-4-203(25) and (32); Admin. R.

Mont. 17.24.301(31); see also Hrg. Tr. Vol. 2, at 195:4-197:4.
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24. The AM4 CHIA assessed the probable cumulative impact of all
anticipated mining in the area on the hydrologic balance and sufficiently
determined in writing and on affirmative record evidence that the proposed AM4
Amendment mining operation is designed to prevent material damage to the
hydrologic balance outside the permit area. Mont. Code Ann. § 82-2-227(3)(a),
Admin. R. Mont. 17.24.405(6)(c); Signal Peak, BER-2-13-07-SM at 56.

25. The AM4 CHIA and Written Findings assessed all expected total
qualitative and quantitative, direct and indirect effects of mining and reclamation
operations on the hydrologic balance. Admin. R. Mont. 17.24.301(31); Mont.
Code Ann. § 82-4-227(3).

26. DEQ’s Written Findings and CHIA provide and articulate specific
reasons for its permitting decision based on a defensible level of reliable scientific
confidence and sufficient supporting record evidence, including the application or
otherwise compiled by DEQ in the record. Signal Peak, BER-2-13-07-SM at 56
(citing Admin. R. Mont. 17.24.405(5) and (6)).

27. DEQ’s AM4 Written Findings and CHIA assessed and responded to
comments made on the AM4 Amendment application and PHC. Mont. Code Ann.
8§ 82-4-227(3)(a), Admin. R. Mont. 17.24.314(5) 17.24.405(6)(c). (See Written
Findings at pp. 8-14); see also or Mots. In Limine (excluding Conservation

Groups’ issues not raised in their comments).
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. EFAC Impairment

28.  The beneficial uses of Class C-3 surface waters, the degradation of
which cannot be permitted, include suitability for bathing, swimming, and
recreation, and growth and propagation of non-salmonid fishes and associated
aquatic life, waterfowl, and furbearers. Admin. R. Mont. 17.30.629(1).

29.  The quality of Class C-3 surface waters is naturally marginal for
drinking, culinary, and food processing purposes, agriculture, and industrial water
supply uses. Admin. R. Mont. 17.30.629(1).

30. Ephemeral streams are not subject to the specific water quality
standards of Admin. R. Mont. 17.30.620 through 17.30.629 (including Circular
DEQ-7, Montana Numeric Water Quality Standards). Admin. R. Mont.
17.30.637(4). DEQ Ex. 1A at 2-3.

31. In assessing whether water quality standards have been violated, DEQ
does not require that groundwater discharges be treated to a purer condition than
the natural condition of the receiving water. Admin. R. Mont. 17.30.1005(3).

32.  Conservation Groups’ evidence offered in support of their claims of
existing water quality violations was limited to water quality assessments and
Clean Water Act 303(d) impairment determinations made by DEQ’s Water Quality

Planning Bureau.

PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF L,
PAG



33.  Asa matter of law, water quality assessments (or Attainment Records)
and impairment determinations made by the Water Quality Planning Bureau
pursuant to the Clean Water Act do not equate to determinations of water quality
standard violations or “material damage” determinations that may prevent permit
approval pursuant to MSUMRA. Compare Mont. Code Ann. 8 82-4-201, et seq.
with 40 CFR Subchapter D.

34.  Attainment Records (like DEQ EXx. 9) are used for informational and
planning purposes and do not conclusively identify any prohibited activity or
pollutant source for the purpose of MSUMRA. Instead, water quality violations
are shown through enforcement mechanisms, such as when DEQ takes action
against an entity identified as being responsible for causing pollution, violating a
permit, causing degradation, or conducting other prohibited activity. Compare
Mont. Code Ann. 88 75-5-701 through 75-5-705, with Mont. Code Ann. 88 75-5-
601 through 75-5-641.

35.  The Water Quality Planning Bureau’s Impairment determinations and
DEQ’s Attainment Records for Upper EFAC and Lower EFAC do not show that
EFAC’s impairments are attributable to mining. Testimony at the hearing from
Mr. Urban, Dr. Hinz, and Mr. Van Oort, in conjunction with exhibits DEQ 10 and

DEQ 1A, at 9-85 to 9-87, convincingly confirmed (what the Water Quality
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Planning Bureau and the Coal Section believed at the time of issuing the permit)
that EFAC’s existing impairments were not attributable to coal mining.

36. Instead, the salinity in Upper EFAC was likely attributable to its
inherent nature as an ephemeral stream and the loss of streamside vegetation, most
likely as a result of agriculture and Lower EFAC, impairments were likely
attributable to other downstream sources (e.g., the town of Colstrip). Similarly,
Upper EFAC was not supporting most of its beneficial uses (e.g., wading,
swimming, salmonid fishes, etc.) because of its ephemeral nature.

37.  Conservation Groups did not produce any convincing evidence that
EFAC’s existing impairment was “previously attributed to operations of the
Rosebud Mine.”

38.  Conservation Groups failed to present evidence necessary to establish
the existence of any water quality standard violations with respect to the AM4
Amendment that would prohibit DEQ from approving the AM4 Permit. Mont.
Code Ann. 88 82-4-203(31), 82-4-227(3)(a), Admin. R. Mont. 17.24.405(6)(c),
17.24.301(68).

ii. TDS

39. For the reasons stated in Subsection B of the Discussion Section,

above, which is incorporated herein by reference, Conservation Groups failed to

present evidence necessary to establish the facts essential to a determination that
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the AM4 Permit will cause material damage to the hydrologic balance outside of
the permit boundary by increasing TDS levels in EFAC. Mont. Code Ann. § 82-4-
227(3)(a), Admin. R. Mont. 17.24.405(6)(c).
ii.  Nitrogen
40. Conservation Groups failed to present evidence necessary to establish
the facts essential to a determination the AM4 Permit will cause material damage
to the hydrologic balance outside of the permit boundary by increasing nitrogen
levels in EFAC to an extent that land uses, the Class C-3 designated uses, or water
rights would be impacted or adversely effected. Mont. Code Ann. 8§ 82-4-
203(31), 82-4-227(3)(a), Admin. R. Mont. 17.24.405(6)(c), 17.24.301(68).
41. No evidence was presented showing that nitrogen exceedances in
Lower EFAC are specifically attributable to mining.
iv.  Aguatic Life
42. Conservation Groups failed to present evidence necessary to establish
the facts essential to a determination that the AM4 Permit will cause material
damage to aquatic life use of EFAC. Mont. Code Ann. 88 82-4-203(31), 82-4-
227(3)(a), Admin. R. Mont. 17.24.405(6)(c), 17.24.301(68).
43.  WECO and DEQ presented convincing evidence—through expert

testimony and the ARCADIS Report—that EFAC is supporting aquatic life
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sufficiently to satisfy its the requirements of MSUMRA. Mont. Code Ann. § 82-4-
201, et seq; Admin. R. Mont. 17.24.301(68), 17.24.405(6).

RECOMMENDED DECISION

44, Based on the foregoing Findings of Fact and Conclusions of Law
Conservation Groups have failed to meet their burden of proof to show that DEQ’s
action in approving the AM4 permit amendment violated the law.

Therefore, IT IS ORDERED

a. that Intervenor and DEQ’s Motion for Directed Verdict is
GRANTED;

b. Judgment is entered in favor of DEQ and the Intervenors,
Conservation Groups’ appeal i1s DISMISSED, and DEQ’s
approval of the AM4 Permit is AFFIRMED.

DATED this 11th day of April, 2019.

/s/ Sarah M. Clerget

SARAH M. CLERGET
Hearing Examiner

Agency Legal Services Bureau
1712 Ninth Avenue

P.O. Box 201440

Helena, MT 59620-1440

(406) 444-2026

PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF Lé%%
PAG



CERTIFICATE OF SERVICE

| hereby certify that | caused a true and accurate copy of the foregoing

Lindsay Ford

Secretary, Board of Environmental
Review

Department of Environmental Quality
1520 East Sixth Avenue

P.O. Box 200901

Helena, MT 59620-0901
Lindsay.Ford@mt.gov

Shiloh Hernandez

Laura King

Western Environmental Law Center
103 Reeder’s Alley

Helena, MT 59601
Hernandez@westernlaw.org

Walton D. Morris, Jr.

Morris Law Office, P.C.

1901 Pheasant Lane
Charlottesville, Virginia 22901
wmorris@fastmail.net

William W. Mercer

Victoria A. Marquis

Holland & Hart LLP

401 North 31 Street

Suite 1500

P.O. Box 639

Billings, MT 59103
wwmercer@hollandhart.com
vamarquis@hollandhart.com

DATED: 4/11/19

Proposed Findings of Fact and Conclusions of Law to be mailed to:

Mark Lucas

Sarah Christopherson
Montana Department of
Environmental Quality

1520 East Sixth Ave.

Helena, MT 59601
jnorth@mt.gov

Mark.Lucas @mt.gov
Sarah.Christopherson@mt.gov

Derf Johnson

Montana Environmental
Information Center

107 W. Lawrence St.
Helena, MT 59601
DJohnson@meic.org

Roger Sullivan

McGarvey, Heberling,
Sullivan & Lacey

345 1st Ave. E.

Kalispell, MT 59901
rsullivan@mcgarveylaw.com

John C. Martin

Holland & Hart LLP

P.O. Box 68

25 South Willow Street
Jackson, WY 83001
jcmartin@hollandhart.com

/s/ Aleisha Solem
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW
OF THE STATE OF MONTANA

IN THE MATTER OF: CASE NO. BER 2016-03 SM
APPEAL AMENDMENT AM4, WESTERN
ENERGY COMPANY, ROSEBUD STRIP
MINE AREA B, PERMIT NO. C1984003B

ORDER ON MOTIONS IN LIMINE

BACKGROUND

Together, the parties have filed five motions in limine in this case, as
follows: Intervenor Respondents, Western Energy Company, Natural Resource
Partners, L.P., International Union of Operating Engineers, Local 400, and
Northern Cheyenne Coal Miners Association (WECo) filed a (1) Motion in Limine
Regarding Issues Waived and a separate (2) Motion in Limine to Preclude
Evidence that Contradicts Petitioners’ Rule 30(B)(6) Testimony. The Montana
Department of Environmental Quality (DEQ) filed its (3) First Motion in Limine.
The Montana Environmental Information Center and Sierra Club (collectively
Conservation Groups) filed a (4) Motion in Limine to Exclude Expert Testimony by

DEQ and Michael Nicklin about the Health of Aquatic Life in East Fork Armells
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Creek, as well as a separate (5) Motion in Limine to Exclude Extra-Record
Evidence and Reasoning. The motions were fully briefed on March 5, 2018.

The parties requested oral argument which was held on March 13, 2018. At
the end of oral argument, the undersigned issued an oral ruling from the bench on
two and a half of these motions: WECo’s (2) Motion in Limine to Preclude
Evidence that Contradicts Petitioners’ Rule 30(B)(6) Testimony; Conservation
Groups’ (4) Motion in Limine to Exclude Expert Testimony by DEQ and Michael
Nicklin about the Health of Aquatic Life in East Fork Armells Creek; and part (b)
of DEQ’s (3) First MOTION in Limine, regarding Conservation Groups’ responses
to Interrogatories and Requests for Admission (RFAs). As indicated during the
hearing, this written order reiterates the oral rulings and resolves the remaining
motions in limine,

DISCUSSION

The remaining motions on which the undersigned did not rule during the
oral argument include: Part (a) of DEQ’s (3) First Motion in Limine regarding
limiting Conservation Groups’ evidence to such issues raised in the August 3, 2015
comments and the January 4, 2016 Notice of Appeal; WECo’s (1) Motion in
Limine Regarding Issues Waived; and Conservation Groups’ (5) Motion in Limine
to Exclude Extra-Record Evidence and Reasoning.

Although couched in different ways, these motions all contemplate the same
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thing: that all the evidence presented during the hearing should be limited by what
happened during the administrative process.

The administrative process in this case began in 2009, when WECo
submitted its permit application and the original PHC to DEQ. WECo and DEQ
then engaged in a correspondence that included at least 8 deficiency letters and
responses, all of which were publicly available. During this time, DEQ also
responded to public records requests, including at least one from MEIC. WECo
then issued an addendum to the PHC in January of 2015. On July 8, 2015, DEQ
released a draft of the EA Checklist and Written Findings for the AM4, indicating
that DEQ intended to approve the permit. Conservation Groups filed written
objections on August 3, 2015 (“objections”). On December 3, 2015, DEQ issued
its final EA Checklist and on December 4, 2015, DEQ issued its final Written
Findings and CHIA approving the AM4 permit. On January 5, 2016, Conservation
Groups filed their Notice of Appeal before the BER. The remainder of the
procedural history of this case is contained within the docket of this case.

All the parties agree that at the hearing on this issue MEIC has the burden to
prove by a preponderance of the evidence that the AM4 permit, and the
corresponding CHIA, were not “designed to prevent material damage.” MEIC v.
DEQ, 2005 MT 96; MCA 82-4-227(3)(a). Conservation Groups seek to limit DEQ

and WECo to the CHIA and exclude any evidence that came "post hoc" - i.e. after
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the CHIA. This indicates some agreement from the Conservation Groups that the
relevant evidence is only that which appears in, or serves to directly explain, the
prior administrative record. Similarly, DEQ and WECo both seek to limit
Conservation Groups to the record they created before the agency - i.e. those issues
raised in the objections to the Written Findings and also preserved in the notice of
appeal. If the Conservation Groups are desirous of limiting the evidence presented
by DEQ and WECo to the issues raised by the administrative record, and DEQ and
WECo are desirous of limiting the Conservation Groups’ evidence to only those
issues raised in the administrative record, then the parties actually seem to agree
(without actually agreeing) that it is the administrative process that determines the
relevance of all the evidence offered at the hearing. If evidence can be tied to the
administrative process, as either offered to explain the permit decision or the
objections to it, then it is relevant and admissible. If it cannot be tied to the
administrative record, then it is probably not admissible.

All of the relevant statutes, rules, and the statements from BER itself—in
Signal Peak, No. BER 2013-07 SM (Jan. 14, 2016), Sterling Mining, Permit No.
2414-04 (Jan. 13, 2003), and at the conclusion of the summary judgment hearing in
this case—seem to contemplate an evidentiary hearing, resolving disputed issues of
material fact, that reviews and explains of the administrative decisions made by

DEQ during this administrative process and ultimately determines the sufficiency
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of the permit decision and its CHIA. This hearing must therefore fall somewhere
between a records review and a freewheeling attack on, or defense of, the permit.
All parties are limited by the permitting process itself—DEQ and WECo are
limited by the CHIA and the Written Findings and Conservation Groups are
limited by their written objections and the notice of appeal. No party may bring
entirely new evidence, but all parties can “explain and demonstrate that the
evidence before the agency at the time of its permitting decision and the analysis
within the CHIA satisfy,” or, according to the Conservation Groups, do not satisfy
“the applicable legal standards.” Signal Peak, No. BER 2013-07 SM { 70.

In other words, Conservation Groups may explain and support their
objections to DEQ’s written findings, using expert testimony as necessary, in an
effort to meet its burden to show by a preponderance that DEQ should not have
issued the permit over its objections. DEQ and WECo may in turn explain and
support the CHIA and written findings, with expert testimony as needed. Neither
party, however, may make arguments or present evidence that is entirely new, or
which it cannot tie back to the administrative record before DEQ at the time of the
permitting decision.

From this administrative record, it is clear to the undersigned that anyone
from the public, including Conservation Groups, has had ample notice and

opportunity to examine, in exhaustive detail, the permit at issue in this case. It is
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true that DEQ did not issue a draft CHIA, and therefore did not offer the public the
opportunity to object to or comment on that specific document before it was issued
— the objections that Conservation Groups made were to the draft checklist and
written findings only. It also appears to be true that the objections to DEQ’s
acceptability determination were due approximately four months before the CHIA
was finalized and made public.

However, there does not appear to be any argument that anything contained
in the CHIA was manifestly new or different than any of the issues previously
raised by the administrative record between 2009 and 2015. In other words, the
undersigned is not aware of any argument by Conservation Groups that anything in
the CHIA was an entirely surprising issue, unheard of in the previous six years,
never mentioned by the PHC, the PHC addendum, or any of the deficiency
correspondence. Rather, the Conservation Groups have argued that potential
evidence in this case was not contained in the CHIA! — not that anything in the
CHIA was a surprise.

If, however, the Conservation Groups can point to a portion of the CHIA
that contains an entirely new issue, never canvased anywhere in the previous years

of administrative record and to which they had no opportunity to object prior to

1 As discussed above, DEQ and WECo are equally limited by the administrative
record.
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filing the notice of appeal in this case, then the undersigned will entertain such a
discussion. The ultimate purpose of this hearing is the sufficiency of the CHIA and
the permit. Therefore, if there were a fundamental issue with the CHIA and the
permit, and if that issue were introduced for the first time with the publication of
the CHIA and after the public had an opportunity to make objections, then this
appeal before the BER would be the only forum in which to address such a
deficiency. While this seems unlikely, it does present a very limited instance in
which an appeal before the BER would be the public’s only opportunity to object
to and potentially correct a deficiency with the CHIA that was previously
unaddressed in the administrative record. If Conservation Groups can articulate
such an instance in this case, where they have not been previously given any notice
or opportunity to object, then the undersigned will entertain an offer of evidence.
Otherwise, as described above, the Conservation Groups will be limited to those
issues contained in the administrative record, including those issued raised in their
August 3, 2015 objections and also preserved in the January 4, 2016 Notice of
Appeal. DEQ and WECo will similarly be limited to those issues presented in the
administrative record, including the written findings and the CHIA.

While these principles will guide specific evidentiary rulings during the
hearing, and should guide the evidence offered into evidence by all parties, the

undersigned is not comfortable, based on the current record, issuing specific
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rulings on the items of evidence listed, mentioned, or summarized in the various
motions. Thus, evidence will be admitted or refused based on contemporaneous
objections at the hearing, consistent with the conclusions herein.

ORDER

Based on the forgoing IT IS HEREBY ORDERED:

1. WECo’s (1) Motion in Limine Regarding Issues Waived is DENIED
in part and GRANTED in part. Conservation Groups’ evidence will be limited to
those issues that were raised in the administrative process and put before DEQ in
advance of the permitting decision, as described infra.

2. WECo’s (2) Motion in Limine to Preclude Evidence that Contradicts
Petitioners’ Rule 30(B)(6) Testimony is DENIED. As stated at the end of oral
argument, Conservation Groups’ experts will be permitted to testify consistent with
their respective expert disclosures (as allowed by prior rulings).? The parties
should object to at the hearing to any evidence offered that they contend is
inconsistent with the 30(b)(6) testimony and that also does not appear in the expert
disclosures and supplementary disclosures; rulings on such evidence will be made

on a case-by-case basis.

2 This testimony will, of course, be limited concomitant with the rulings in
this Order.
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3. DEQ’s (3) First Motion in Limine:

a. Part (a) of this motion is GRANTED in part and DENIED in
part. Conservation Groups’ evidence will be limited to those issues that
were raised in the administrative process and put before DEQ in advance of
the permitting decision, including those issues raised in the August 3, 2015
Written Objections and the January 4, 2016 Notice of Appeal. However, the
undersigned will not rule on the specific items to be excluded (for example,
those items listed in (a) through (d) on page 9 of DEQ’s motion), unless and
until those items are offered as evidence and if there is a contemporaneous
objection at the hearing. In such instances, Conservation Groups should be
prepared to point to the specific portion(s) of the administrative record that
they allege put the issue before DEQ at the time of the permitting decision.
If specific evidence is excluded at the hearing, Conservation Groups may
make offers of proof if they so choose.

b. Part (b) of this motion, to exclude Conservation Groups’
answers to Interrogatories Nos. 37-46 and RFAs Nos. 68, 69, 70, and 74, is
DENIED. As stated at the end of oral argument, the parties are reminded
that there are several other rules of evidence (for example, hearsay) that may
affect if or how these responses are admissible, and these must be resolved

based on contemporaneous objections at the hearing.
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4. Conservation Groups’ (4) Motion in Limine to Exclude Expert
Testimony by DEQ and Michael Nicklin about the Health of Aquatic Life in East
Fork Armells Creek is GRANTED in part and DENIED in part. As stated at the
end of oral argument, DEQ and WECo’s experts can testify about the Arcadis
report to the extent they can explain how they relied on it to reach their expert
opinions (as, for example, hydrologists). Testimony by these experts about the
data or method underlying the report, beyond those contained in the expert
disclosures, will not be permitted. From the disclosures, however, it does not
appear that DEQ/WECo intends to introduce such evidence through any of these
experts. To the extent such evidence is proposed or offered at the hearing,
objections from MEIC based on this Motion in Limine will be entertained.

5. Conservation Groups’ (5) Motion in Limine to Exclude Extra-Record
Evidence and Reasoning is GRANTED in part and DENIED in part. DEQ and
WECo’s evidence will be limited to evidence that “explain[s] and demonstrate[s]
that the evidence before the agency at the time of its permitting decision and the
analysis within the CHIA satisfy applicable legal standards.” Signal Peak, No.
BER 2013-07 SM { 70. However, the undersigned will not rule on the specific
items to be excluded (for example, the seven items listed in the motion), unless and
until those items are offered as evidence and if there is a contemporaneous

objection at the hearing. In such instances, DEQ and WECo should be prepared to

ORDER ON MOTIONS IN LIMINE
PAGE 10

., 254
Exhibit A



point to the specific portion(s) of the CHIA that they allege address the issue. If

specific evidence is excluded, DEQ and WECo may make offers of proof if it so

chooses at the hearing.

DATED this 15" day of March, 2018.

/s/ Sarah Clerget

SARAH CLERGET

Hearing Examiner

Agency Legal Services Bureau
1712 Ninth Avenue

P.O. Box 201440

Helena, MT 59620-1440
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CERTIFICATE OF SERVICE

| hereby certify that | caused a true and accurate copy of the foregoing Order on

Motions in Limine to be mailed to:

Lindsay Ford

Secretary, Board of Environmental
Review

Department of Environmental Quality
1520 East Sixth Avenue

P.O. Box 200901

Helena, MT 59620-0901
Lindsay.Ford@mt.gov

Shiloh Hernandez

Laura King

Western Environmental Law Center
103 Reeder’s Alley

Helena, MT 59601
Hernandez@westernlaw.org

Walton D. Morris, Jr.

Morris Law Office, P.C.

1901 Pheasant Lane
Charlottesville, Virginia 22901
wmorris@fastmail.net

William W. Mercer

Victoria A. Marquis

Holland & Hart LLP

401 North 31t Street

Suite 1500

P.O. Box 639

Billings, MT 59103
wwmercer@hollandhart.com
vamarquis@hollandhart.com

DATED: 3/15/18

Mark Lucas

Montana Department of
Environmental Quality
1520 East Sixth Ave.
Helena, MT 59601
Mark.Lucas @mt.gov

Derf Johnson

Montana Environmental
Information Center

107 W. Lawrence St.
Helena, MT 59601
DJohnson@meic.org

Roger Sullivan

McGarvey, Heberling,
Sullivan & Lacey

345 1st Ave. E.

Kalispell, MT 59901
rsullivan@mcgarveylaw.com

John C. Martin

Holland & Hart LLP

P.O. Box 68

25 South Willow Street
Jackson, WY 83001
jcmartin@hollandhart.com

/s/ Aleisha Solem
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BEFORE THE BOARD OF ENVIRONMENTAL REVIEW
OF THE STATE OF MONTANA

IN THE MATTER OF: CASE NO. BER 2016-03 SM
APPEAL AMENDMENT AM4, WESTERN
ENERGY COMPANY, ROSEBUD STRIP
MINE AREA B, PERMIT NO. C1984003B

ORDER ON EXCEPTIONS AND NOTICE OF SUBMITTAL

The undersigned has issued Proposed Findings of Fact, Conclusions of Law
(Proposed Order). The Proposed Order has been served on the parties. Mont.
Code Ann. 8§ 25-4-621 affords “each party adversely affected to file exceptions and
present briefs and oral argument to the officials who are to render the decision.”
See Mont. Admin. R. 1.3.223(1).

Mont. Code Ann. § 2-4-621(3) provides:

The agency may adopt the proposal for decision as the agency's final
order. The agency in its final order may reject or modify the
conclusions of law and interpretation of administrative rules in the
proposal for decision but may not reject or modify the findings of fact
unless the agency first determines from a review of the complete
record and states with particularity in the order that the findings of
fact were not based upon competent substantial evidence or that the
proceedings on which the findings were based did not comply with
essential requirements of law. The agency may accept or reduce the
recommended penalty in a proposal for decision but may not increase
it without a review of the complete record.
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The hearing examiner’s Proposed Order is now before the BER, which
constitutes the “officials who are to render the decision.” Mont. Admin. R. 1.3.223
(1). The parties therefore have the opportunity to submit Exceptions and make oral
arguments before the BER concerning the hearing examiner’s Proposed Order.
Based on the Proposed Order, any Exceptions, and any oral arguments presented,
the BER will decide on the final agency action pursuant to the options stated in
Mont. Code Ann. § 2-4-621.

The Board Chair has instructed the undersigned to notify the parties
that the BER will hear oral arguments on this case it’s next scheduled meeting
on May 31, 2018. Therefore, the undersigned has set an Exceptions briefing
schedule that will allow the BER to review the proposed order and exceptions
briefs prior to the meeting, and then hear oral argument at the May meeting. If the
parties find this schedule impossible, the undersigned will consult with the Board
Chair regarding any extension requested, but parties are warned that such an
extension is highly unlikely.

For these reasons, IT HEREBY ORDERED:

1. Any party adversely affected by the Proposed Order may file
Exceptions to the proposed order on or before May 10, 2019. If no party files
exceptions this matter will be deemed submitted.

2. Each party may file one Response brief to any exceptions that are

ORDER ON EXCEPTIONS AND NOTICE OF SUBMITTAL
PAGE 2
259



filed (there should, therefore, be no more than three responsive briefs filed total,
even if all three parties file Exceptions). Responses are due on or before May 24,
2019. Responses are limited to 3,250 words.

3. The parties may not file Reply briefs. Any arguments in reply to the
Responses can be addressed at oral argument.

4, If any party believes that any current member of the BER should be
disqualified from participating int the decision on this case because of “personal
bias, lack of independence, disqualification by law, or other disqualification,” that
party will file “in good faith... a timely and sufficient affidavit” explaining the
reasons why disqualification is appropriate. Mont. Code Ann. § 2-4-611(4). Such
an affidavit must be filed “not less than 10 days before” the BER Meeting, i.e. by
May 21, 2019. Id. Failure to file such an affidavit will be deemed a waiver of
the parties’ right to argue that a BER member is unqualified to render a
decision on the Proposed Order.

5. This matter will be submitted for final agency action and placed on
the May 31, 2019 agenda of the BER as an action item for final agency action.

6.  The parties may present oral argument, in person, in front of the board
at the May 31, 2019 meeting, or submit written statements in lieu of appearing and
arguing in person. If a party chooses to submit a written statement rather than

appear, it must be filed no later than May 28, 2019. Failing to appear in person or
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file a written statement will be deemed a waiver of the party’s right to oral
argument in front of the BER.

7. The location, time, and agenda for the BER meeting, as well as the
“Board packet” materials given to the BER members, will be publicly available on
the BER’s website http://deq.mt.gov/DEQAdmin/ber at least one week in advance
of the BER meeting. The parties are encouraged to regularly check the Board’s
website for any additional updates on the meeting. Parties may attend the meeting
telephonically if necessary, although they are encouraged to appear in person.

8. The undersigned, acting as Board Attorney, will prepare a
memorandum outlining the MAPA process and standards to be used in reviewing
the proposed decision for the Board, so the parties need not advise the Board of
such their exceptions briefs. Prior examples of these memorandums, which are
fairly standardized, are available in prior meeting materials on the Board’s website.
The memorandum for this case will included with the “Board packet,” along with
the Proposed Order (and the Order on Motions in Limine, which is an exhibit
thereto) and the Exceptions and Response briefs.

9. To facilitate consideration by the BER members, the Proposed Order,
Exceptions, and Responses will be provided to the BER serially, as they are filed,
to give the BER more time to review them. The complete “Board packet”

(including everything serially distributed to the BER) will be available to the
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parties (and the public) on the BER website one week prior to the BER meeting.

DATED this 11" day of April, 2019.

/s/ Sarah Clerget

SARAH CLERGET

Hearing Examiner

Agency Legal Services Bureau
1712 Ninth Avenue

P.O. Box 201440

Helena, MT 59620-1440
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CERTIFICATE OF SERVICE

| hereby certify that | caused a true and accurate copy of the foregoing to be

mailed to:

Lindsay Ford

Secretary, Board of Environmental
Review

Department of Environmental Quality
1520 East Sixth Avenue

P.O. Box 200901

Helena, MT 59620-0901
Lindsay.Ford@mt.gov

Shiloh Hernandez

Laura King

Western Environmental Law Center
103 Reeder’s Alley

Helena, MT 59601
Hernandez@westernlaw.org

Walton D. Morris, Jr.

Morris Law Office, P.C.

1901 Pheasant Lane
Charlottesville, Virginia 22901
wmorris@fastmail.net

William W. Mercer

Victoria A. Marquis

Holland & Hart LLP

401 North 31t Street

Suite 1500

P.O. Box 639

Billings, MT 59103
wwmercer@hollandhart.com
vamarquis@hollandhart.com

DATED: 4/11/19

Mark Lucas

Montana Department of
Environmental Quality
1520 East Sixth Ave.
Helena, MT 59601
Mark.Lucas @mt.gov

Derf Johnson

Montana Environmental
Information Center

107 W. Lawrence St.
Helena, MT 59601
DJohnson@meic.org

Roger Sullivan

McGarvey, Heberling,
Sullivan & Lacey

345 1st Ave. E.

Kalispell, MT 59901
rsullivan@mcgarveylaw.com

John C. Martin

Holland & Hart LLP

P.O. Box 68

25 South Willow Street
Jackson, WY 83001
jcmartin@hollandhart.com

/s/ Aleisha Solem
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DEQ EXxceptions

Doc. 139



Mark L. Lucas

Sarah Christopherson

1520 East Sixth Avenue
Helena, Montana 59601

(406) 444-0201

(406) 444-6559
mark.lucas@mt.gov
sarah.christopherson (@mt.gov

Attorneys for Respondent Montana
Department of Environmental Quality

Air, Energy and Mining Division

Electronically Filed with the Montana Board of

Environmental Review

5/10/19 at 4:05 PM

By bscatta Selin

STATE OF MONTANA BOARD OF ENVIRONMENTAL REVIEW

IN THE MATTER OF: APPEAL
AMENDMENT AM4, WESTERN
ENERGY COMPANY, ROSEBUD
STRIP MINE AREA B PERMIT
NO. C198400B

CASE NO. BER 2016-03 SM

MONTANA DEPARTMENT OF
ENVIRONEMNTAL QUALITY’S
EXCEPTIONS TO PROPOSED
ORDER

CoMEs Now Respondent, the Montana Department of Environmental

Quality (“the Department” or “DEQ”), by and through its undersigned counsel and

pursuant to § 2-4-621(3), MCA, and the Presiding Hearing Examiner’s April 11,

2019 Order on Exceptions and Notice of Submittal, and respectfully takes

exception to and seeks modification of Conclusion of Law 12 (Burden of Proof)

and the associated discussion thereof at Page 65 of the April 11, 2019 Proposed

Findings of Fact and Conclusions of Law (the “Proposed Ruling”) in the above

matter.
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Summary of Argument

This case involves the appeal of the Montana Environmental Information
Center and the Sierra Club (collectively, “Petitioners”) from DEQ’s decision to
approve the so-called “AM4 Amendment” to the existing Western Energy permit
for the Rosebud Coal Mine, located in Colstrip, Montana. This case addresses
whether the proposed coal mining project at issue is designed to prevent “material
damage” to the hydrologic balance outside the permit area within the meaning of
the Montana Strip and Underground Mining Reclamation Act (“MSUMRA”). §
227(3)(a), MCA.

In Montana, coal mines must be designed to prevent violations of water
quality standards, adverse impacts to land uses or beneficial water uses, or impacts
to water rights. § 82-4-203(32), MCA; see also In re Signal Peak Energy (Bull
Mountain Mine No. 1), BER-2013-07 SM, Findings of Fact, Conclusions of Law
and Order, at 56 (Jan. 14, 2016) (herein, Signal Peak). While the Proposed Ruling
is clearly in the Department’s favor, the Department nevertheless (and in what
could be considered an abundance of caution) takes exception to what appears to
be some inconsistent articulations of Petitioner’s burden of proof.

The Proposed Order correctly concludes that Petitioners had the burden of
presenting the evidence in this case necessary to establish, by a preponderance of

the evidence, the facts essential to a determination that the Department's decision
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violated the law. Proposed Ruling at 78-79, citing Mont. Envtl. Info. Ctr. v. Mont.
Dept. of Envtl. Quality, 2005 MT 96, ] 16; 22, Mont. 502 (2005). As noted, the
legal issue in this case is whether the proposed coal mining project at issue is
designed to prevent “material damage” to the hydrologic balance outside the
permit area. § 227(3)(a), MCA. In making this finding, the Department is directed
to assess “the probable cumulative impact of all anticipated mining in the area on
the hydrologic balance. . .” § 227(3)(a), MCA (emphasis supplied).

The Proposed Ruling departs from the statutory language by stating that
Petitioners could have met their burden of proof by making a preponderance of the
evidence showing that water quality violations “could result” from the permit
decision at issue. Proposed Ruling at 65, citing ARM 17.24.405(6) and Signal
Peak at 9103, 116. Such a standard departs from the plain wording of MSUMRA,
which does not require DEQ to find that, under any possible circumstances, a water

quality violation “could not” occur if the project is permitted. DEQ is directed to

require that the project be designed to prevent material damage, and not to find that
the project will unquestionably prevent material damage. § 227(3)(a), MCA. Such
a standard also lessens the burden of proof from a preponderance standard (that is,
it is more likely than not that material damage will occur) to a standard which is
met by a mere showing that material damage “could” occur.

Finally, such a standard exceeds the certitude which can be attained with

3
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respect to projecting potential impacts through reliable science, which, in turn,
involves assessing the most probable outcome, and not simply what “could” occur.
Hrg. Tr. Vol. 2, 211:6-16. Even Petitioners’ own expert witness agreed that
science cannot absolutely prove a negative. Tr. Vol. 4,61:21 to 62:3. For example,
Petitioner’s expert agreed that science cannot prove that Yetis do not exist, but can
only show that the existence of Yetis has not been proven. Id. at 62:4-7.

The Proposed Ruling’s ultimate conclusion, however, is that Petitioners “did
not provide sufficient evidence to show a more likely than not possibility that the

999

AM4 Amendment will result in ‘material damage”’ Proposed Ruling, Conclusions
of Law, § 18; see also Conclusions of Law ] 39-40; 42 (internal citations omitted).
Such a showing must be made by a preponderance of the evidence, and must

address the legal question at issue, that is, whether the project is or is not designed

to prevent material damage. § 227(3)(a), MCA..!

Argument

a) The Proper Legal Standard for a Material Damage Determination

The Board's role in this contested case proceeding is to receive evidence from

! While the Proposed Ruling notes in dicta that the Hearing Examiner was unable to find any case law on point
with respect to how the duration of an impact is considered in a material damage assessment (see id. at 76, n.5),
the Proposed Ruling correctly recognizes that “The duration of an impact below the material damage threshold
has no effect on a material damage determination, because material damage is merely a magnitude threshold.” Id.
at 56, 1219 Hrg. Tr. Vol. 2, at 190:4-12, 234:3-6.
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the parties, enter findings of fact based on the preponderance of the evidence
presented and then enter conclusions of law based on those findings. Mont. Envtl.
Info. Ctr. v. Mont. Dept. of Envtl. Quality, 2005 MT 96, §22; 26 Mont. 502 (2005).
As Signal Peak explains, the question in an MSUMRA material damage case is
whether the proposed operation was designed to prevent material damage to the
hydrologic balance outside the permit area. Id. at pp. 76-87, { 113-136.
Here, the Proposed Ruling’s ultimate conclusion addresses the same legal
standard
The AM4 CHIA assessed the probable cumulative impact
of all anticipated mining in the area on the hydrologic
balance and sufficiently determined in writing and on
affirmative record evidence that the proposed AM4
Amendment mining operation is designed to prevent
material damage to the hydrologic balance outside the
permit area. Mont. Code Ann. § 82-2-227(3)(a), Admin.
R. Mont. 17.24.405(6)(c); Signal Peak, BER-2-13-07-SM
at 56.
Proposed Order, Conclusions of Law, § 24. But the Proposed Order elsewhere
misarticulates the burden of proof by lowering the bar for Petitioner and
effectively re-allocating the burden to the Department and to the Applicant to
prove a negative, that is, that water quality violations “could not” occur

(regardless of whether the project meets the MSUMRA design standard or not).

While it could be argued that such error in this case is harmless (since

269



Petitioner could not even meet this lesser-imposed burden?), the Board should
nevertheless correct this error of law for the purposes of providing a clearer record
for appeal and to ensure the correctness of the Board’s own precedent.
This misarticulation of the burden of proof in the Proposed Ruling reads as
follows:
The law will be violated if DEQ granted a permit that,
based on the information available to it at the time, did not
affirmatively demonstrate that there will not be “material
damage.” In other words, if a permit could result in
“material damage,” then it cannot be said that it
affirmatively will not.
Proposed Ruling at 65, citing ARM 17.24.405(6) and Signal Peak, BER 2013-07
SM at ] 103, 116. The Proposed Ruling appears to confuse the requirement of
an affirmative’ demonstration that the subject project is designed to prevent
material damage with a guarantee that such damage will not occur, and in so doing
effectively reads the word “designed’ out of the statute. See § 82-4-227(3)(a),
MCA.

The Proposed Ruling consequently and impermissibly transforms the

2 The Proposed Ruling describes in detail how Petitioners in this case failed to even present evidence sufficient to
show that water quality standards “could” be violated. See Conclusions of Law ]{ 5-11; 18-43. By way of
example and not of limitation, Petitioners’ hydrology expert failed to calculate any increases in pollutant
concentrations (see id. at 80, ] 8-11; 36, § 125), while Petitioners’ aquatic biology expert did not assess material
damage to aquatic life uses (see id. at 53, 9 203-205) and was constrained to agree with DEQ that DEQ’s
methods to assess impacts to designated aquatic life uses were appropriate to the task (see id. 52, ] 199; 88, ] 38).

3 “Affirmative” means asserting a fact is so. See https://www.merriam-webster.com/dictionary/affirmative.
Thus, an affirmative demonstration is one that speaks directly to the issue and shows the basis for the contention.
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MSUMRA design standard into a guarantee that material damage will be
“prevented” and thus “could not” occur. No such requirement exists in
MSUMRA. Requirements which are not present in the text of a statute cannot be
inserted absent a legislative amendment. See Stenstrom v. Child Support
Enforcement Div., 280 Mont. 321, 327 (1996); MCA § 1-2-101. A court’s role is
instead to “simply to ascertain and declare what is in terms or in substance
contained” in legislation, and “not to insert what has been omitted or to omit what
has been inserted.” Id.

By extension, a reviewing court also should not inaccurately paraphrase
previous precedent to reach a conclusion which is manifestly at odds with the
cited precedent. Nothing in the Signal Peak ruling stands for or supports the
proposition that “if a permit could result in ‘material damage,’ then it cannot be
said that it affirmatively will not.” Proposed Ruling at 65, citing Signal Peak at
99 103; 116.

Signal Peak addressed facts where the Board found that DEQ “failed
entirely to assess whether the proposed mining operation will cause violation of
water quality standards outside the permit area.” Signal Peak at 63, | 86. In
responding to DEQ’s incorrect argument that MSUMRA'’s design standard
should be limited to require “only reasonable and feasible constraints on coal

mine operations” which would “minimize” hydrologic impacts both inside and

7
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outside the permit area, the Board in Signal Peak noted that the applicable design
standard required a showing that the operation has been designed to prevent (and
not simply minimize) material damage to the hydrologic balance outside the
permit area. Signal Peak at 71, ] 102-103, citing § 82-4-227(3)(a), MCA.

Paragraph 103 of the Board’s Signal Peak ruling consequently does not
stand for, or in any way support, the proposition that a Petitioner need only show
that a permit “could” result in material damage to prevail. This section of the
Signal Peak ruling instead rejects DEQ’s arguments that a project need only
minimize, but not prevent, material damage. As the Board explained, “prevent”
does not mean “minimize.” Signal Peak at 71, q 103, citing § 82-4-227(3)(a),
MCA.

Nor does Paragraph 116 of the Signal Peak ruling stand for or support the
Proposed Ruling’s proposition that a Petitioner need only show that a permit
“could” result in material damage to prevail. That Paragraph of Signal Peak reads
in pertinent part as follows:

The record evidence presented by SPE in the Groundwater
Model and the other evidence before DEQ at the time of
its decision demonstrated only that it was as likely as not
that that degraded water that violates water quality
standards would migrate beyond the mine permit
boundary within 50 years. The lack of any likelihood or
defensible level of confidence that material damage will

not result does not constitute an affirmative demonstration
of record evidence that the expansion of the Bull Mountain
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Mine is designed to prevent material damage to the
hydrologic balance outside the permit area. Cf. Mont.
Code Ann.§ 82-4-227(3)(a); ARM 17.24.314(5); ARM 1
17.24.405(6)(c).
Signal Peak at 78-79, § 122. Thus, the record in Signal Peak “showed only that
the proposed operation may or may not be designed to prevent material damage to
the hydrologic balance outside the permit area within 50 years after mining.” Id. at
75, 9 116. The record in this case shows the opposite.

In the permitting process®, the burden is on the Applicant and DEQ to
affirmatively demonstrate with record evidence that the project is designed to
prevent material damage. Id. at 76, 116. In that context, “A showing that material
damage may or may not occur does not constitute affirmative evidence that
material damage will be prevented.” Id.; see also id. at 79, § 122; 86-87, § 133.
Once again, nothing in Signal Peak stands for, or in any way supports, the
proposition that a Petitioner need only show that a water quality violation “could”
occur in order to prevail. Signal Peak, which was submitted on questions or pure
law and undisputed facts, did not in any way address (or need to address)
Petitioner’s burden of proof. See id. at 2 and passim.

Here, the parties clearly disputed whether the project at issue is “designed

to prevent” material damage such as violations of water quality standards or other

4 Once a permit decision is appealed as a contested case, however, the burden shifts to the party taking the appeal.
See Proposed Ruling at 64, citing MEIC v. DEQ, 2005 MT 96 at | 16.
9
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impermissible affects to beneficial uses or impacts to water rights. See § 82-4-
227(3)(a), MCA. By focusing only on whether a water quality violation “could”
occur, the Proposed Ruling eviscerates the word “design” from the statute. Each
word and phrase in a statute should be given meaning. Fulton v. Fulton, 2004 ML
2087, 11, 2004 Mont. Dist. LEXIS 3373, *5. The Proposed Ruling’s internally
inconsistent articulation of the legal standard is contrary to both the plain language
of the statute and Board’s ruling in Signal Peak (see id. at pp. 76-87, ] 113-136).

While the Department’s interpretation of the statutes and rules which it
administers is entitled to deference (see Norfolk Holdings v. Dep't of Revenue, 249
Mont. 40, 44 (1991); State Pers. Div. v. Dep't of Pub. Health & Human Servs.,
Child Support Div., 2002 MT 46, P63; 308 Mont. 365, 379), the Board can readily
determine the appropriate legal standard and burden of proof from the plain
meaning of MSUMRA, as well as the overall structure of MSUMRA. The Board
should simply read § 82-4-227(a)(3) without isolating the word “prevent” and
giving meaning to the word “designed” within overall context of the statute and

rules. See State v. Martel (1995), 273 Mont. 143, 148, 902 P.2d 14, 17.

b) The Preponderance of the Evidence Standard
The Proposed Ruling effectively jettisons the applicable preponderance of

evidence standard by setting Petitioner’s burden of proof to a mere showing that

10
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material damage “could” occur:

Conservation Groups have the burden to show, by a
preponderance of the evidence, that DEQ had information
available to it at the time of issuing the permit that
indicated issuing the permit could result in land uses or
beneficial uses of water being adversely affected, water
quality standards being violated, or water rights being
impacted. Mont. Code Ann. §§ 82-4-203(31), 203(32),
222(1)(1), 226(8), 227(3)(a); Admin. R. Mont. 17.24.401-
405; Signal Peak, BER-2-13-07-SM at 87.

Proposed Ruling, Conclusions of Law, q 12 (emphasis supplied). A showing that
something “could” happen both relaxes the preponderance of evidence standard
and turns a the well-settled MSUMRA hydrologic design standard into a
mandated guarantee that something basically “could not” occur.

The Department consequently takes exception to the Proposed Ruling’s
articulation of the burden of proof given that the issue herein is whether the
proposed operation of the mine has been designed to prevent material damage to
the hydrologic balance outside the permit area, and not whether adverse effects to
land uses or water, water rights impacts or water quality violations “could” occur
if DEQ issued the subject permit. Compare Mont. Code Ann. § 82-4-227(3)(a).

The Proposed Ruling nevertheless correctly concludes that
DEQ may not approve the AM4 Amendment unless the
application affirmatively demonstrates that the
assessment of the probable cumulative impact of all

anticipated mining in the area on the hydrologic balance
has been made by DEQ and the proposed operation of the

11
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mine has been designed to prevent material damage to the
hydrologic balance outside the permit area. Mont. Code
Ann. § 82-4-227(3)(a); Admin. R. Mont. 17.24.405(6)(c).

Proposed Ruling, Conclusions of Law, § 6. The ultimate conclusion of the
Proposed Ruling, moreover, does not include the word “could” but instead reverts
to the applicable design standard
Conservation Groups did not provide sufficient evidence
to show a more likely than not possibility that the AM4
Amendment will result in “material damage” as defined in
Mont. Code. Ann. §§ 82-4-203(24), (31) and Admin. R.
Mont. 17.24.301(31), (32), (55), (68). Mont. Code Ann.
§82-4-227(3)(a), Admin. R. Mont. 17.24.405(6)(c).
Proposed Ruling, Conclusions of Law, § 18; see also Conclusions of Law  39-
40; 42.

MSUMRA provides a design standard for the prevention of material damage
from coal mining operations, which is in turn assessed based upon the probable
hydrologic consequences of the project. By definition, an assessment of probable
hydrologic consequences cannot provide an absolute guarantee against the
occurrence of material damage. § 82-4-227(3)(a), MCA. MSUMRA defines
probable hydrologic consequences as “the projected results . . . that may be
reasonably expected to alter, interrupt, or otherwise affect the hydrologic

balance.” ARM 17.24.301(93); see also ARM 17.24.314(3) (restating the

applicable probability standard). As the Department’s hydrologists Dr. Emily

12
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Hinz and Martin Van Oort explained at hearing
Dr. Hinz, what, if any, degree of certainty do you

have with respect to your findings in the CHIA regarding
surface water impacts?
A. (By Ms. Hinz) So we determined for every impact we
analyzed that it was more likely than not that there would
be no material damage from the AM4 to the hydrologic
balance outside of the permit boundary.
Q. Mr. Van Oort, what, if any, degree of certainty do you
have with respect to the findings in the AM4 CHIA
regarding groundwater impacts?
A. (By Mr. Van Oort) So the findings in the CHIA are
based upon the most probable outcome. That is, the
outcome that is more likely than not.

Hrg. Tr. Vol. 2, 211:6-16.

MSUMRA further anticipates and recognizes that unanticipated material
damage may occur, despite all design measures to the contrary. As noted, an
adverse impact to a water supply constitutes material damage. See § 82-4-
203(32), MCA. Yet ARM 17.24.901 requires that a domestic water supply
affected by underground mining be replaced, and ARM 17 24.301(107) defines
“replace adversely affected domestic water supply” (in the context of
underground mining) to require temporary and permanent replacement with water

“equivalent to premining quantity and quality.”

Section 82-4-253(2)(d), MCA, requires the operator to replace water

13
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supplies “for domestic, agricultural, industrial, or other legitimate use”
immediately with the “needed water” on a temporary basis and then, within a
reasonable time, to replace the impacted water supply with a water supply water
“in like quality, quantity, and duration” within a reasonable time. Coal mining
projects must be bonded upon a condition for the faithful performance of the
requirements set forth in MSUMRA and the Board’s rules, including the
requirement to prevent material damage (§ 82-4-223(1), MCA). Bond release is
similarly and conditionally premised upon a retrospective demonstration that

material damage “has been prevented.” ARM 17.24.1116(6)(d).

Relief Requested

Based on all the foregoing, the Department respectfully requests that the
Board include the following deletions and insertions to the Proposed Ruling’s
Conclusion of Law q 12 (with deletions in strikethrough and additions in
underlined format):

Conservation Groups have the burden to show, by a
preponderance of the evidence, that DEQ had information
available to it at the time of issuing the permit that
indicated-issuing the-permit-couldresult that the project at
issue is not designed to prevent i land uses or beneficial
uses of water from being adversely affected, water quality
standards from being violated, or water rights from being
impacted. Mont. Code Ann. §§ 82-4-203(31), 203(32),
222(1)(1), 226(8), 227(3)(a); Admin. R. Mont. 17.24.401-

14
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405; Signal Peak, BER-2-13-07-SM at 87.

The Department further requests that the discussion on the Burden of Proof set

forth on Page 65 of the Proposed Ruling be revised to explain the applicable burden

of proof consistent with the discussion set forth herein and § 82-4-227(3)(a), MCA.

Finally, the Department further and/or in the alternative respectfully requests that

the Board provide to the Department such other and further relief as may seem just

and proper.

Dated: May 10, 2019

il
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Helena, Montana 59601
(406) 444-0201

(406) 444-6559
mark.lucas@mt.gov
sarah.christopherson(@mt.gov

Attorneys for Department of
Environmental Quality

Air, Energy and Mining
Division

CERTIFICATE OF SERVICE

I hereby certify that on May 10, 2019 I caused a true and accurate

copy of the foregoing DEQ Exceptions to Proposed Order to be e-mailed to:

15

279



Lindsay Ford

Secretary, Board of Environmental
Review

Department of Environmental Quality
1520 East Sixth Avenue

P.O. Box 200901

Helena, MT 59620-0901

Lindsay Ford@mt.gov

Shiloh Hernandez

Laura King

Western Environmental Law Center
103 Reeder’s Alley

Helena, MT 59601
Hernandez@westernlaw.org

Walton D. Morris, Jr.

Morris Law Office, P.C.

1901 Pheasant Lane
Charlottesville, Virginia 22901
wmorris@fastmail.net

William W. Mercer
Victoria A. Marquis
Holland & Hart LLP

401 North 31% Street

Suite 1500

P.O. Box 639

Billings, MT 59103
wwmercer@hollandhart.com
vamarquis@hollandhart.com

DATED: 5/10/19

Mark Lucas

Montana Department of
Environmental Quality
1520 East Sixth Ave.
Helena, MT 59601
Mark.Lucas @mt.gov

Derf Johnson

Montana Environmental
Information Center

107 W. Lawrence St.
Helena, MT 59601
DJohnson@meic.org

Roger Sullivan

McGarvey, Heberling,
Sullivan & Lacey

345 1st Ave. E.

Kalispell, MT 59901
rsullivan@mcgarveylaw.com

John C. Martin

Holland & Hart LLP
P.O. Box 68

25 South Willow Street
Jackson, WY 83001
jemartin@hollandhart.com

/s/ Mark Lucas

16

280



Western Exceptions

Doc. 140



John C. Martin

Holland & Hart LLP

975 F Street NW

Suite 900

Washington, D.C. 20003
Telephone: (202) 393-6500
Email: jemartin@hollandhart.com

William W. Mercer

Victoria A. Marquis

Holland & Hart LLP

401 North 31st Street

Suite 1500

P. O. Box 639

Billings, Montana 59103-0639
Telephone: (406) 252-2166

E-mail: wwmercer@hollandhart.com
vamarquis@hollandhart.com

Electronically Filed with the Montana Board of
Environmental Review

5/10/19 at 4:34 PM

By: At Selom

Attorneys for Intervenors Western Energy Company,
Natural Resource Partners, L.P., International Union of Operating Engineers,
Local 400, and Northern Cheyenne Coal Miners Association

MONTANA BOARD OF ENVIRONMENTAL REVIEW

IN THE MATTER OF:
APPEAL AMENDMENT AM4

WESTERN ENERGY COMPANY,
ROSEBUD STRIP MINE AREA B

PERMIT NO. C1984003B

N N N N N N

CAUSE NO. BER 2016-03 SM

INTERVENOR-RESPONDENTS’ EXCEPTIONS TO PROPOSED
FINDINGS OF FACTS AND CONCLUSIONS OF LAW

282


CJA325
New Stamp


TABLE OF CONTENTS

INTRODUCTION .uveeeecseccsccssecsesssessessssossssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssss 1

ARGUMENT

1. Intervenors Lodges an Exception to Potential Ambiguities in the
Burden of Proof Discussion in the Proposed Findings and

CONCIUSIONS. ...ttt et et sabe e e e 2
a. Petitioners’ Burden of Proof is Well-Established. ...........c.cccccceieniee. 5
b. Intervenors Agree that Petitioners Are Not Subject to an “Absolute
Certainty” Standard. ...........ococveiieeiiiiiiiie e 7
C. Petitioners Also Are Not Subject to a “Slight Chance” Burden of
PrOOf. .o e e 9
d. Reducing Petitioners’ Burden to a “Slight Chance” Might be Read to
Raise Impermissibly the Department’s Burden to a “Certainty.”....... 11
e. The “Designed to Prevent” Language Confirms that the Department
Need Not Prove a Certainty. ........ccooveeeeeiiieeiiiieeeiie e 13
2. The Proposed Findings and Conclusions Mischaracterize the Scope of
Review of a Contested Case under MSUMRA. ..........ccooiiiiiiniiniiniiiiieeene 15
3. The Statutory Definition of “Material Damage” Limits the
Department’s Analysis to Concentration as Opposed to Duration. .............. 21
CONCLUSION cuuuieisueessneeessnssssssessnsessasessasessssessssssssasssssssssssessasssssssssassssssssssassssassssasss 23
i

283



TABLE OF AUTHORITIES

Page(s)
CASES

Alaska Wilderness League v. Jewell,

788 F.3d 1212 (9th Cir. 2015) weeeieiieeieeieeeeee ettt 14
In re Bull Mountains,

No. BER 2013-07 SM (Jan. 14, 2016)......ccccccuiiiieeiiiiieeeeieeee e passim
In re RLS,

203 IMT 288ttt ettt ettt et s e e b e e be e aeesteeeabeesbeeabeensaesaessaeensaenseas 23
MEIC v. Mont. Dep’t of Envtl. Quality,

2005 MT 0.ttt ettt et e s ae e e s e e s enaseeennsaeeennes passim
NRDC v. OSMRE,

B8O IBLA 1 (1985) ettt ettt e ettt 6
Pac. Shores Subdivision Cal. Water Distr. v. U.S. Army Corps of Eng’rs,

448 F. Supp. 2d 1 (D.D.C. 2000)......ccuieiieerieeiieieeeieeeie e 20, 21
Saari v. Winter Sports, Inc.,

BTA MT 2121 ettt ettt ettt e e s ae e s saeenbeenbeesbaessaeennennsens 23
State v. Sebastian,

2003 MT 347 oottt ettt et e e e e beesseesaeeesaeenneenns 6
State v. Tadewaldt,

27T MT 261ttt ettt s e et eesbeetaestaesasannneas 23

STATUTES
Mont. Code Ann. § 1-2-101 ..o e 23
Mont. Code Ann. § 82-4-203 ......ooiiiiieee e e 4,5
Mont. Code ANN. § 2-4-012 .....eumiiiiiiiee e e 19
Mont. Code ANN. § 26-1-401 ......vmiiiiiiiee e e 5
Mont. Code ANN. § 26-1-402 ......ooiiiiiieeeeeeeee e et 5
ii

284



Mont. Code ANN. § 26-1-403 ......ooiiiieeee e e et 6

Mont. Code ANN. § 82-4-227 ......urriieeeeeeeeeeeeeeee e 6, 13, 14
Mont. Code ANn. § 82-4-302 ......uumiiiiieeeieee e 21,22
Montana Administrative Procedure Act ..........cooovvviiiiiiiiiiiiiiiiiiiiiinn 9,16, 18, 19
Montana Strip and Underground Mine Reclamation Act...........ccccveeeeuveeenneee. passim
OTHER AUTHORITIES
Mont. Admin. R. 17.24.405 ...couiiiieeeeee et 17
Mont. Admin. R. T7.8. 11006 ....cc.coviiiiiiiieiieeieeeeeee et 17
Mont. Admin. R. T7.8. 1109 ...ccuiiiiiiiiiiiiee et 17
il

285



INTRODUCTION

The Hearing Examiner’s Proposed Findings of Fact and Conclusions of Law
(“Proposed Findings and Conclusions™) — based upon a four-day hearing and
extensive pre- and post-trial briefing — concludes that Petitioners Montana
Environmental Information Center and Sierra Club (collectively “Petitioners” or
“MEIC”), did not prove their claims that the Department of Environmental
Quality’s (“Department”) approval of an amendment to the permit for Western
Energy Company’s Rosebud Mine ( “AM4 Permit”) violated the law. Intervenors
Western Energy Company, Natural Resource Partners, L.P., International Union of
Operating Engineers, Local 400, and Northern Cheyenne Coal Miners Association
(collectively “Intervenors”) concur with the Hearing Examiner’s ultimate
conclusion. To the extent, however, portions of the Proposed Findings and
Conclusions could be interpreted in ways inconsistent with governing law, and for
the sole purpose of clarifying those discussions, Intervenors lodge exceptions to
elements of the Proposed Findings and Conclusions regarding (1) burden of proof;
(2) scope of review; and (3) material damage. Intervenors respectfully request the
Board of Environmental Review (the “Board”) to clarify these Conclusions of Law

in the final order.
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ARGUMENT

1. Intervenors Lodge an Exception to Potential Ambiguities in the
Burden of Proof Discussion in the Proposed Findings and
Conclusions.

Intervenors concur with much of the Proposed Findings and Conclusions
summary of the parties’ shifting burdens throughout the application and review
process. In particular, Intervenors concur with the most fundamental statement of
Petitioners’ burden of proof in this proceeding: “MEIC has the burden of proving
by a preponderance of the evidence that DEQ’s decision to issue the permit
violated the law.” See Proposed Findings and Conclusions at § 5; see also
Proposed Findings and Conclusions at p. 64 (“Conservation Groups have the
burden of proving by a preponderance of the evidence that DEQ’s decision to issue
the permit violated the law.”). As the Hearing Examiner went on to observe,
however, “What that means within the legal framework of this particular case,
however, is somewhat entangled.” ld. Ultimately, the Proposed Findings and
Conclusions explain “what that means” in denying Petitioners’ challenge:
“Conservation Groups did not provide sufficient evidence to show a more likely
than not possibility that the AM4 Amendment will result in ‘material damage[.]’”

See Proposed Findings and Conclusions at 4 18 (emphasis added). Intervenors do
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not take exception with this aspect of the Hearing Examiner’s conclusion on
Petitioners’ burden of proof in this proceeding.!

Nevertheless, to the extent the Proposed Findings and Conclusions and the
Hearing Examiner’s “additional explanation” (Discussion? at 63-66) regarding
Petitioners’ burden of proof is ambiguous or subject to misinterpretation,
Intervenors seek clarification. More specifically, Intervenors anticipate that,
although the Proposed Findings and Conclusions ultimately found that the
Petitioners had not met their burden to demonstrate that the Department had
violated the law, certain portions of the Proposed Findings and Conclusions and
Discussion nevertheless could be interpreted (or construed) to imply that
Petitioners could have carried their burden by demonstrating a “slight chance” that
the Department erred, rather than making the showing by a preponderance of the
evidence. Such an interpretation would improperly require the Department to
achieve absolute certainty as to all possible impacts prior to issuing a permit.

Evidence of a mere “possibility” of material damage, however, is not a

! Intervenors’ concurrence with the language of conclusion 9 18 is based upon the presumption,
in the context of the applicable law, this case, and the remainder of the Proposed Findings and
Conclusions, that the phrase “more-likely-than-not” modifies the word “possibility.” In addition,
Intervenors presume that the conclusion has taken into consideration the “is not designed”
language in referencing the “AM4 Amendment.” In other words, Intervenors interpret
conclusion § 18 to mean that MEIC must show that it is more likely than not that the AM4
Amendment was not designed to prevent material damage. See discussion below.

2 “Discussion” refers to the Hearing Examiner’s “additional explanation” concerning (1) Burden
of Proof; (2) TDS and Material Damage. Proposed Findings and Conclusions at pp. 62-77.

3
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sufficient basis to overturn a Department permitting decision. Nor is the
Department obligated to base its permitting decisions on absolute certainty.
Intervenors thus take exception to and seek clarification or modification of the
following statements regarding Petitioners’ burden of proof:

Conservation Groups need not prove a certainty — a more likely than
not possibility will suffice. [Discussion at p. 65]

[...]

Conservation Groups did not provide sufficient evidence to show a
more likely than not possibility that the AM4 Amendment will result in
“material damage” as defined in Mont. Code Ann. 82-4-203(24), (31)
and Admin. R. Mont. 17.24.301(31), (32), (55), (68). [Discussion at p.
66]

[...]

However, Conservation Groups failed to provide sufficient evidence
even to make this hypothesis into a more likely than not possibility.
[Discussion at p. 71]

[...]

Ultimately, the burden of proof in this action falls to Conservation
Groups to present a more-likely-than-not possibility that a water quality
standard could be violated by the permitted action. [Discussion at p.
76]

[...]

Conservation Groups have the burden to show, by a preponderance of
the evidence, that DEQ had information available to it at the time of
issuing the permit that indicated issuing the permit could result in land
uses or beneficial uses of water being adversely affect, water quality
standards being violated, or water rights being impacted. [Proposed
Findings and Conclusions at 4 12]
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[...]

Conservation Groups did not provide sufficient evidence to show a
more likely than not possibility that the AM4 Amendment will result in
“material damage” as defined in Mont. Code. Ann. 82-4-203(24), (31)
and Admin. R. Mont. 17.24.301(31), (32), (55), (68). [Proposed
Findings and Conclusions at 9 18]

Proposed Findings and Conclusions at pp. 65-66, 71, 76, 49 12 and 18 (emphasis
added).® Intervenors similarly lodge exceptions to any other portions of the
Proposed Findings and Conclusions that may be thus interpreted.

a. Petitioners’ Burden of Proof is Well-Established.

The relevant statutory and regulatory provisions, as well as the case law,
make clear that Petitioners bear the burden of proof in challenging the
Department’s permitting decision: “The burden of proof at a [contested case]
hearing is on the party seeking to reverse the decision of the board.” Admin. R.
Mont. 17.24.423(7); see also Proposed Findings and Conclusions 9| 5; Proposed
Findings and Conclusions at p. 64; MEIC v. Mont. Dep’t of Envtl. Quality, 2005
MT 96, 914, 916 (citing Mont. Code Ann. §§ 26-1-401 and 402).

The law is also clear that Petitioners are subject to a “preponderance of the

evidence standard.” Mont. Code Ann. § 26-1-403(1); MEIC, 2005 MT 96, 9 22;

3 Some of, and perhaps all of these statements can be read to align with Intervenors’ discussion
below. To the extent, however, that they are ambiguous and subject to misinterpretation,
Intervenors take exception to these statements and seeks clarification from the Board. For
example, the order might be clarified by substituting the word “probability” for the word
“possibility” in the cited passages. This substitution would conform the Discussion with the text
of the proposed findings and conclusions.

5
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Mont. Code Ann. § 82-4-227(3)(a). A “preponderance of the evidence” is “such
evidence as, when weighted with that opposed to it, has more convincing force and
the greater probability of truth.” State v. Sebastian, 2013 MT 347, 9 16. More
specifically, to satisfy that burden in this case, Petitioners needed to prove, by a
preponderance of the evidence, that the AM4 Permit was not designed to prevent
material damage to the hydrologic balance outside the permit area. See Mont.
Code Ann. § 26-1-403(1); MEIC, 2005 MT 96, 922; Mont. Code Ann. §82-4-
227(3)(a); Order on Motions in Limine at p. 3 (“All parties agree that at hearing on
this issue MEIC has the burden to prove by preponderance of the evidence that the
AM4 permit, and the corresponding CHIA, were not “designed to prevent material
damage.”).* The Proposed Findings and Conclusions confirmed this standard in
rejecting Petitioners’ claims: “Conservation Groups did not provide sufficient
evidence to show a more likely than not possibility that the AM4 Amendment will

299

result in ‘material damage[.]”” See Proposed Findings and Conclusions at § 18 and

FN 1 above.

4 Applying similar language in review of a federal Surface Mining Control and Reclamation Act
(“SMCRA”) permit, the Interior Board of Land Appeals (“IBLA”) rejected such a notion. See
NRDC v. OSMRE, 89 IBLA 1, 25, 37 (1985). The IBLA held that the party challenging the
permit had the “burden of showing by a preponderance of the evidence that OSMRE erred in
approving” the permit. Id. at 25. Applying that burden to the question of whether OSMRE
properly approved the extraction methods to be used, IBLA concluded that NRDC’s “bare
assertions” could not carry the burden when weighed against the expert testimony of witnesses
from the State and permittee.

6
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b. Intervenors Agree that Petitioners Are Not Subject to an
“Absolute Certainty” Standard.

The Hearing Examiner’s Burden of Proof Discussion centers on the fact that
although the Petitioners bear the burden of proof in their challenge of the
Department’s decision, that burden does not require them to prove a “certainty.”
Proposed Findings and Conclusions at pp. 64-65. However, Intervenors have
never intended to assert that Petitioners must “prove a certainty” of material
damage to prevail on their claims. Proposed Findings and Conclusions at p. 65.
Rather, Intervenors maintain that Petitioners must demonstrate that it is more likely
than not that the Department should not have issued the permit:

Petitioners may explain and support their objections to the
Department’s decision, using expert testimony as necessary, to meet
their burden of showing, by a preponderance of the evidence, that the
Department should not have issued the AM4 Permit over their
objections. Significantly, Petitioners do not meet their burden by
simply arguing that the record evidence is insufficient; rather,
Petitioners must present evidence necessary to establish the facts
essential to a determination that the Department’s decision violated the
law.

See Intervenors’ Proposed FOF/COL at pp. 7-10 (emphasis added).

> See, e.g., Intervenors’ Response to Petitioners’ Proposed FOF/COL at p. 7 and 10 (“Petitioners
must prove by a preponderance of the evidence that the AM4 Permit was not designed to
prevent material damage to the hydrologic balance outside the permit area.”) (emphasis added);
(Petitioners must prove “by a preponderance of the evidence in the record that ‘the hydrologic
consequences and cumulative hydrologic impacts will result in material damage to the
hydrologic balance outside the permit area.’”’) (emphasis added); (“‘contested case concerns
“whether Petitioners can demonstrate, by a preponderance of the evidence, that the
administrative record does not support the Department’s determination that the AM4 Permit was
‘designed to prevent material damage.””) (emphasis added).

7
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Intervenors, however, evidently created the impression that they sought to
apply a “certainty” burden of proof standard to Petitioners in responding to
Petitioners’ proposed findings of fact and conclusions of law. More specifically, in
attempting to underscore that the general burden of proving claims rested on
Petitioners, Intervenors rephrased Petitioners’ description of their claim. Compare
Intervenors’ Response to Petitioners’ FOF/COL at p. 9 (inverting Petitioners’
description of their alleged proof of Claim 1 from “Evidence did not affirmatively
demonstrate that cumulative hydrologic impacts will not result in violation of
water quality standards” to “Petitioners proved by a preponderance of the evidence
that cumulative hydrologic impacts will result in violation of water quality
standards.”) (emphasis added). Consequently, the Burden of Proof Discussion in
the Hearing Examiner’s Proposed Findings and Conclusions focuses on rebutting
the argument that Petitioners must prove a “certainty.” See, e.g., Proposed
Findings and Conclusions at pp. 64-65 (“Intervenors argue that in this contested
case proceeding, Conservation Groups have a burden to prove ‘by a preponderance
of the evidence that cumulative hydrologic impacts will result in violation of water
quality standards.” This is not correct, but in a very subtle way: Conservation
Groups need not prove a certainty — a more likely than not possibility will
suffice.”) (emphasis added). Intervenors agree Petitioners need not prove material

damage by a certainty to prevail on their claims in this proceeding.
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c. Petitioners Also Are Not Subject to a “Slight Chance”
Burden of Proof.

Although Petitioners need not prove a certainty, neither are they able to meet
their burden by showing a mere possibility, no matter how slim, of material
damage. Rather, as the Montana Administrative Procedure Act (“MAPA”), the
Montana Strip and Underground Mine Reclamation Act (“MSUMRA”), and case
law make clear, the applicable burden of proof standard — demonstration of the
Department’s violation of the law by a preponderance of the evidence — falls
between those extremes. In refuting the notion that Petitioners must establish
certainty, however, the Burden of Proof Discussion becomes imprecise in
referencing what Petitioners actually are required to prove. Proposed Findings and
Conclusions at pp. 64-65 (“Conservation Groups need not prove a certainty — a
more likely than not possibility will suffice.”) (emphasis added).

Consequently, the language in that rebuttal arguably suggests that Petitioners
need only establish the remotest of possibilities that a disputed permit could result
in material damage. For example, the Burden of Proof Discussion states that “if a
permit could result in ‘material damage,’ then it cannot be said that it affirmatively
will not.” Proposed Findings and Conclusions at p. 65 (emphasis in original). This
could be misinterpreted to suggest that if there is even a minuscule chance that

some concatenation of events could lead to a permit causing “material damage,”
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then the Department acts illegally if it approves the permit.

Similarly, in some instances, the Burden of Proof Discussion appears to
separate the “preponderance of the evidence” standard from the object of proof —
material damage, as if they are to be evaluated in isolation. In other words, these
statements could be misread to mean that if the weight of the evidence shows the
existence of an extremely slim possibility of material damage, Petitioners will have
met their burden. This impression is complicated by the potential ambiguity of the
word “possibility,” which is used in this context. See, e.g., Discussion at 65 (“a
more likely than not possibility will suffice. [...] Therefore, Conservation Groups
have the burden to show, by a preponderance of the evidence, that DEQ had
information available to it, at the time of issuing the permit, that indicated issuing

999

the permit could result in ‘material damage.’””) (emphasis in original).

These potential misinterpretations are manifestly incorrect: Petitioners
cannot show that the Department violated the law merely by showing a slight
possibility of material damage. In numerous instances, the Proposed Findings and
Conclusions confirm that such a minimal burden of proof does not apply. Indeed,
as the Burden of Proof Discussion summed up:

As shown in the Findings of Fact (above) and Conclusions of
Law (below), however, Conservation Groups did not meet even

this lesser burden (than the one urged by Intervenors).
Conservation Groups did not provide sufficient evidence to
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show a more likely than not possibility that the AM4
Amendment will result in “material damage][.]”

Proposed Findings and Conclusions at 65-66 (emphasis added); see also q 5
(““facts essential” must be proved by a preponderance of the evidence”); 18
(“Conservation Groups did not provide sufficient evidence to show a more likely
than not possibility that the AM4 Amendment will result in “material damage”)
(emphasis added); 4 39 (“Conservation Groups failed to present evidence
necessary to establish the facts essential to a determination that the AM4 Permit
will cause material damage to the hydrologic balance outside the permit boundary
by increasing TDS levels in EFAC.”) (emphasis added); 9 40 (same language
applied to nitrogen levels); 9 42 (same language applied to aquatic life use of
EFACQ).

d. Reducing Petitioners’ Burden to a “Slight Chance” Might

be Read to Raise Impermissibly the Department’s Burden
to a “Certainty.”

Granting MEIC a “slight chance” burden of proof would necessarily require
imposing on the Department the same implausible “certainty” standard that the
Hearing Examiner concluded could not apply to Petitioners. MEIC carries the
burden to prove (by a preponderance of the evidence) that the Department violated
the law. To establish that the Department violated the law, Petitioners must show,

by a preponderance of the evidence, that the Department did not properly confirm,
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based on the probable cumulative impacts, that the proposed mining operation was
designed to prevent material damage. If Petitioners could satisfy that burden by
showing any mere possibility of “material damage,” no matter how remote, then
the Department, in order to act legally and withstand a lawsuit, would necessarily
have to prove the converse. In other words, the Department would have to prove
to a certainty that material damage could not occur under any circumstances, no
matter how remote. Neither of these highly skewed burdens is consistent with the
standards set forth in the statute or the regulations.

The proposed findings, in other places, recognize that the Department is not
subject to a standard of absolute certainty. In addressing the ultimate question of
“material damage,” the Proposed Findings and Conclusions incorporate the
“preponderance” standard: “DEQ determined for every impact analyzed in
connection with the AM4 Amendment that it was more likely than not that there
would be no material damage from AM4 to the hydrologic balance outside of the
permit boundary.” Proposed Findings and Conclusions at § 212 (emphasis added).
The proposed conclusions also make clear that the Department is not subject to a
certainty standard. Proposed conclusion 9 6 refers to the Department’s obligation
with respect to permit issuance:

DEQ may not approve the AM4 Amendment unless the

application affirmatively demonstrates that the assessment of
the probable cumulative impact of all anticipated mining in the
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area on the hydrologic balance has been made by DEQ and the
proposed operation of the mine has been designed to prevent
material damage to the hydrologic balance outside the permit
area. Mont. Code Ann. §82-4-227(3)(a); Admin. R. Mont.
17.24.405(6)(c).

Proposed Findings and Conclusions at 9§ 6 (emphasis added). Thus, having
assessed the “probable cumulative impact” of mining (i.e., the cumulative impact
that is more likely than not to occur), the Department must confirm, that the
proposed operation “has been designed to prevent material damage.” See also
Proposed Findings and Conclusions at § 4.

The Hearing Examiner’s proposed conclusion 9 24 affirms this description
of the law, holding that “the AM4 CHIA assessed the probable cumulative impact
of all anticipated mining in the area on the hydrologic balance and sufficiently
determined in writing and on affirmative record evidence that the proposed AM4
Amendment mining operation is designed to prevent material damage to the
hydrologic balance outside the permit area.” Proposed Findings and Conclusions
at 9 24 (emphasis added).

e. The “Designed to Prevent” Language Confirms that the
Department Need Not Prove a Certainty.

The fact that the Department need only show that an operation “has been
designed to prevent” material damage outside the permit area provides another

important gloss on both the Department’s and Petitioners’ respective burdens of
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proof. See Mont. Code Ann. § 82-4-227(3)(a). The Proposed Findings and
Conclusions incorporate the “as designed” language, and the Burden of Proof
Discussion quotes the language. Proposed Findings and Conclusions at ] 4, 8,
148, 6 and 24; n. 3; Discussion at pp. 63-66, 70-71; 77. Nothing in the Proposed
Findings and Conclusions, however, discusses its import. Intervenors take
exception to the Burden of Proof Discussion to the extent that it could be
interpreted to read the qualifying phrase “designed to prevent” out of the
applicable burdens on the Department and on MEIC.

Requiring that an operation be “designed to prevent” material damage is not
the same as requiring it “prevent material damage.” The difference is that the first
is a planning standard — it evaluates the applicant’s plans; the second is a
performance standard that would require the Department to guarantee future
results. See Alaska Wilderness League v. Jewell, 788 F.3d 1212, 1218-19 (9th Cir.
2015) (distinguishing between a planning standard which requires an operator to
provide certain information, from a requirement that an operator provide an
estimated recovery rate, 1.e., a performance standard). Because MSUMRA
imposes a planning standard, it freezes the inquiry into the Department’s
compliance at the moment of the permit’s issuance and focuses the inquiry on the
elements of the permit: the Department is charged with evaluating the impacts of

the operation as designed and is not obligated to ensure that any possible, far-
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fetched contingency is addressed in the permit. Including that phrase also makes
clear that the Department’s review is not required to serve as an absolute
guarantee: in other words, the Department is not subject to an “absolute certainty”
standard.

By omitting the “designed to prevent” phrase from its analysis, the Burden
of Proof Discussion increases the likelihood that both the Department’s
obligations, as well as the Petitioners’ obligations, will be misconstrued.
Intervenors thus take exception to the characterizations of the Department’s burden
of proof in the Burden of Proof Discussion that do not include recognition of the
“as designed” qualifying language.

2. The Proposed Findings and Conclusions Mischaracterize the
Scope of Review of a Contested Case under MSUMRA.

Intervenors object to the Hearing Examiner’s conclusions regarding the
scope of review and admissible evidence in a contested case. Proposed Findings
and Conclusions at {9 13-14. Bound by the Board’s decision in In re Bull
Mountains, No. BER 2013-07 SM (Jan. 14, 2016), the Hearing Examiner proposes
that the relevant analysis be restricted to “that contained within the four corners of
the Written Findings and CHIA™ and the facts be limited to “those concluded by
the agency in the permitting process before the agency makes its permitting

decision.” Proposed Findings and Conclusions at 99 13-14. This formulation
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misstates the scope of review in a contested case proceeding because binding
precedent (MEIC. v. Mont. Dep’t of Envtl. Quality, 326 Mont 502) establishes a
much broader scope of review for administrative contested cases under MAPA and
MSUMRA, and, in any case, the Board’s conclusions in Bull Mountain (when read
contextually) do not stand for the proposition that evidence in a contested case is
strictly limited to the facts before Department prior to the permitting decision.

First, Intervenors respectfully submit that the Board should take this
opportunity to revisit its analysis in Bull Mountain and clarify the scope of review
mandated by MAPA for contested cases involving challenges to permits issued
under MSUMRA. As demonstrated by the repeated efforts by Petitioners in this
case, Bull Mountain is susceptible to an interpretation that the substantive
provisions of MSUMRA allegedly conflict with and displace the procedural
requirements of MAPA. See, e.g., Petitioners’ Proposed FOF/COL at 4 1 (relying
on Bull Mountain for the assertion that the Board “may, in its discretion, rely
entirely on the record before it . . .”).

However, when presented with the same choice — between the substantive
approval standards for an environmental permit and the procedural requirements of
the contested case provisions — the Montana Supreme Court found no such
conflict. In MEIC the petitioners challenged an air quality permit. The statutory

and regulatory standards imposed on the applicant and Department for air permits
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are similar to those imposed by MSUMRA. Compare MEIC, § 36 (“The
Department is precluded from issuing an air quality permit unless the applicant
affirmatively demonstrates to it that the proposed project will not cause or
contribute to an adverse impact on visibility in Class I areas. See Rules
17.8.1106(1) and 17.8.1109(2), ARM.”) with Mont. Admin. R. § 17.24.405(6)
(“The department may not approve an application . . . unless the application
affirmatively demonstrates and the department’s written findings confirm, on the
basis of information set forth in the application or information otherwise available
that is compiled by the department that: . .. (c) the hydrological consequences and
cumulative impacts will not result in material damage to the hydrologic balance
outside the permit area.”). Notwithstanding the Department’s obligation to ensure
that the proposed permit would meet substantive environmental standards prior to
issuing the permit, the Supreme Court held that the Board’s role in a contested case
proceeding is to “receive evidence from the parties.” MEIC, 9 22. Thus, the
substantive environmental permit standards do not limit the Department’s (or the
permit applicant’s) statutory right under MAPA to present evidence in a contested

case hearing.°

® The Supreme Court’s remand instruction in MEIC does not suggest that the Board should
forego its critical function of receiving evidence from the parties in other cases. Rather, after
concluding that the Board had applied an incorrect standard of review when developing its
findings of fact and conclusions of law following the first contested case hearing in that matter,
the Supreme Court remanded the case to the Board with instructions to apply the correct standard
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Indeed, in this case, the Board has rejected the reading advanced by MEIC
that this case should be confined to the terms of the CHIA based upon the Bull
Mountain decision. Cognizant that, unlike the parties in Bull Mountain, the parties
here have not stipulated that no disputed issues of fact exist or that all relevant
facts are those compiled in the administrative record (see Bull Mountain Final
Order at 4 64), the Board explicitly rejected MEIC’s argument. Western Energy,
Transcript (Dec. 9, 2016) at pp. 4-6, 9-11. In the hearing, reacting to MEIC yet
again advancing this argument, Board Member Tweeten explained that, “making a
decision based on what’s in front of us I think would be reversible error given the
substantial number of points that are contested . . ..” Id. at p. 5. Consistent with
Member Tweeten’s observation, the Board should make clear that the Bull
Mountain decision was never intended to preclude parties from presenting
evidence in a contested case where there is no stipulation as to the material facts.
Mr. Tweeten’s observation conforms to the Montana Supreme Court’s

understanding that, in a contested case of this sort, “all parties to such a proceeding

of review. MEIC, 9 26. The Court instructed that, in completing the task on remand, “the Board
may, in its discretion, rely entirely on the record before it or receive additional evidence on such
matters as it may deem appropriate.” Id. In the context of the Supreme Court’s decision, in
which the Court emphasized the applicability of all of the MAPA, including the fact-finding role,
it is clear that the Board’s discretion to “rely entirely on the record” was specific to the remand
proceedings where the Board had already conducted a contested case hearing, and not applicable
to other cases. Moreover, the reference to the “record” in that passage properly refers to the
record developed by the Board in the original contested case, not the record developed by the
Department in the challenged administrative decision.
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must be afforded the opportunity to respond and present evidence and argument on
the issues raised.” MEIC, q 13 (citing Mont. Code Ann. § 2-4-612(1)) (emphasis
added).

Language in Bull Mountain may be read to suggest that the Board may
depart from the MAPA directives in a fashion entirely at odds with MEIC. See
Bull Mountain at 9 60 (“The Board may, in its discretion, rely entirely on the
record before it or receive additional evidence on such matters as it may deem
appropriate.”). The Supreme Court instructed in MEIC that all elements of MAPA
Part 6 apply in a contested case hearing in the absence of specific statutory
instruction to the contrary. MEIC, q 22. Intervenors urge the Board to take this
opportunity to clarify that the holding on the merits of MEIC, rather than the case-
specific remand instruction, governs.

Second, even if the Bull Mountain decision is read to restrict the Board’s
review to the CHIA and other record documents, Bull Mountain includes an
important caveat:

This is not to say that DEQ is limited in its permitting defense to

presenting the administrative record to the Board and saying no more.

DEQ’s counsel may surely present argument to explain and

demonstrate that the evidence before the agency at the time of its

permitting decision and the analysis within the CHIA satisfy

applicable legal standards. What the agency may not do is present

newly developed evidence that was not before the agency at the time

of its decision or analysis that was not contained within the CHIA.
See . ..[ARM] 17.24.405(6)(c) (stating that the permitting decision
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must be based on findings “on the basis of information set forth in the
application or information otherwise available that is compiled by the
department”).

Bull Mountain at 4 70; see also Pac. Shores Subdivision Cal. Water Distr. v. U.S.
Army Corps of Eng’rs, 448 F. Supp. 2d 1, 6, (D.D.C. 2006) (additional evidence is
permitted “when simply reviewing the administrative record is not enough to
resolve the case). Where, as in the instant case, the permit challengers seek to
demonstrate error in the Department’s decision by presenting expert testimony on
issues far more specific than they raised in their public comments, the Department
and permittee are properly entitled to present responsive evidence to address the
highly specific theories explicated for the first time in the contested case. An
overly narrow reading of Bull Mountain runs the risk of creating an asymmetrical
contested case in which permit challengers may withhold their concerns during the
public comment period and then argue that the Department and permittee may not
respond to newly raised concerns in the contested case. Intervenors urge the Board
to clarify the scope of review to ensure that the contested case does not devolve
into a game of “gotcha” rather than fulfilling its intended function as a forum to

resolve good faith concerns with the Department’s permitting decision.
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3. The Statutory Definition of “Material Damage” Limits the
Department’s Analysis to Concentration as Opposed to Duration.

The Hearing Examiner raises a question of whether “an increase in the
duration of time [of an impact] might be evaluated with respect to a material
damage assessment under MSURMA.” Proposed Findings and Conclusions at p.
76, n.5. The Hearing Examiner concludes that she has “simply found no law
instructive on this point.” Id. Intervenors respectfully disagree with the Hearing
Examiner’s conclusion.

Binding statutory authority on point defines “material damage” and does not
allow for an impact that does not meet the statutory definition of “material
damage” to thereafter transform into “material damage” simply because time
elapses. See Mont. Code Ann. § 82-4-302(31) (statutory definition of “material
damage”); Admin. R. Mont. 17.24.301(68) (defining “material damage” by
quoting the statutory definition). MSUMRA defines “material damage” as
“degradation or reduction by coal mining and reclamation operations of the quality
or quantity of water outside the permit area in a manner or to an extent” that the
impact meets one of three thresholds: (1) land uses or beneficial uses of water are
adversely affected; (2) water quality standards are violated; and/or (3) water rights
are impacted. Mont. Code Ann. § 82-4-302(31). An impact rising to one or more

of these thresholds is material damage. An impact that does not cross any of these
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thresholds is not material damage. The duration of an impact is irrelevant to the
determination of whether the impact meets one of these three thresholds. A sub-
material damage impact is not rendered material damage simply by the passage of
time.

Bull Mountain does not provide otherwise. There, the Board was concerned
with whether the Department had failed to identify material damage by arbitrarily
limiting the window of its analysis to 50 years in the future. Bull Mountain at 9
126-29. The Board remanded the matter so that the Department could confirm in
the first instance that the project, as designed, would not cause material damage at
any point in the future. Id. at § 136. This is not the same as allowing
circumstances that do not constitute material damage to be re-labeled after some
time limit has passed. Bull Mountain cannot be read to establish a new, extra-
statutory form of material damage based upon the longevity of an impact.

Indeed, Montana law prohibits adjudicators from revising statutory terms.

(144

The role of a judge when construing a statutory definition is to “‘to ascertain and
declare what is in terms or in substance contained therein, not to insert what has
been omitted or to omit what has been inserted.”” In re RLS, 293 MT 288 (quoting
Mont. Code Ann. § 1-2-101); Saari v. Winter Sports, Inc., 314 MT 212,, 9 22-24

(Mont. 2003) (overruling a prior decision that “ignored our basic rules of statutory

interpretation and inserted language into the statute which is not there”); cf. State v.
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Tadewaldt, 277 MT 261 (repudiating a decision that indicated a test other than the
“statutory definition” should be used). MSUMRA'’s definition of “material
damage” does not include a duration analysis, and it would be clear error to include
one.

CONCLUSION

For the foregoing reasons, Intervenors respectfully request that the Board
adopt as amended the Hearing Examiner’s Proposed Findings of Fact and

Conclusions of Law.
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INTRODUCTION

In this case, Petitioners Montana Environmental Information Center (MEIC)
and the Sierra Club (collectively, “Conservation Groups”) challenged the Montana
Department of Environmental Quality’s (DEQ) approval of an expansion (the
AM4 Amendment of the Area B Permit, or “AM4”) of the Rosebud Strip Mine, in
Colstrip, Montana.

The challenge centers on East Fork Armells Creek (EFAC), which is
Impaired and not meeting water quality standards for aquatic life due to, among
other things, excessive salinity pollution. The question is whether DEQ can allow
expanded strip-mining that will cause still more salinity pollution into the stream
without first preparing and implementing a plan to remedy the stream’s
impairment. By law, if the cumulative impacts of mining may result in violations
of water quality standards, additional mining may not be permitted.

Following a hearing and post-hearing briefing, the Hearing Examiner issued
proposed Findings of Fact and Conclusions of Law (Findings) recommending a
ruling against the Conservation Groups. The proposed Findings are significantly
flawed as to multiple questions of law.

First, the proposed Findings improperly reversed the burden of proof, which

by legislative design rests with DEQ and the coal company (here, Western Energy
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Company or “WEC0”). Thus, rather than employ the precautionary standard
mandated by the statute under which a polluter must affirmatively demonstrate that
environmental harm will not result, the proposed Findings required the
Conservation Groups to show that harm will result, turning the statutory
framework on its head.

Second, the proposed Findings erroneously and illogically determined that
the addition of increased amounts of salt to a stream that is already impaired and
not meeting water quality standards due to excessive salt will not result in violation
of water quality standards.

Third, the proposed Findings erroneously determined that the mere presence
of aquatic life in EFAC was sufficient to demonstrate that water quality standards
for growth and propagation of aquatic life were, in fact, met. The proposed
Findings’ approval of DEQ’s is-anything-alive test for water quality standards
would render Montana’s water quality standards—which is one standard by which
mining operations are assessed—meaningless.

Fourth, the proposed Findings erroneously applied extra-statutory
requirements of issue exhaustion to dismiss multiple claims of the Conservation
Groups, even though the relevant statutory text and all persuasive authority

demonstrate that issue exhaustion is not required for an administrative appeal
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under the Montana Strip and Underground Mine Reclamation Act (MSUMRA).
The authority on which the proposed Findings relied to require issue exhaustion—
the Montana Board of Environmental Review (BER) recent decision In re Bull
Mountains, No. BER 2013-07 SM (Mont. Bd. of Envtl. Rev. Jan. 14, 2016)
(attached as Exhibit 1)—contained no discussion of issue exhaustion.

Fifth, the proposed Findings erroneously relied on improper extra-record
evidence and post hoc arguments from DEQ and WECao, in direct violation of
BER’s recent decision In re Bull Mountains.

Because of these significant flaws, BER should reject the proposed
Findings’ erroneous conclusions of law and recommendations, and instead
conclude that, as a matter of law, DEQ violated MSUMRA by allowing expanded
strip-mining that will cause additional salinity pollution to a stream that is already
impaired and not meeting water quality standards due to excessive salinity. BER
should further conclude that DEQ applied a legally erroneous standard (the is-
anything-alive standard) for assessing water quality standards for growth and
propagation of aquatic life.

Finally, BER should conclude that the proposed Findings erred as a matter
of law with respect to the correct burden of proof, administrative issue exhaustion,

and extra-record evidence and post hoc arguments.
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DISCUSSION
l. The Montana Administrative Procedure Act.

Under the Montana Administrative Procedure Act (MAPA), parties to a
contested case are entitled to file briefs and exceptions and give oral argument
regarding a hearing examiner’s proposed findings and conclusions. Mont. Code
Ann. 8§ 2-4-621(1). BER in turn may adopt, reject, or modify the findings and
conclusions. Id. § 2-4-621(2)-(3). BER has plenary authority to reject proposed
conclusions of law. Id. BER may reject a proposed finding of fact when, following
a review of the complete record, BER states “with particularity” that the finding is
not “based on competent substantial evidence” or the “proceedings on which the
findings were based did not comply with essential requirements of law.” Id.

If a conclusion of law is improperly characterized as a finding of fact, BER
retains plenary authority to reject the conclusion. Christie v. DEQ, 2009 MT 364,
132, 35 Mont. 227, 220 P.3d 405; see also Hjelle v. Mid-State Consultants, Inc.,
394 F.3d 873, 879 (10th Cir. 2005) (“An appellate court will regard a finding or
conclusion for what it is, regardless of the label the trial court may put on it.”
(quoting 9A Wright & Miller, Federal Practice & Procedure Civ., § 2579 (2d ed.
1995)). When a question requires “consider[ation] [of] legal concepts in the mix of

fact and law and [the] exercise [of] judgment about the values that animate legal
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principles,” it is a conclusion of law subject to plenary review. Mozes v. Mozes,
239 F.3d 1067, 1073 (9th Cir. 2001).

BER’s final decision must include findings of fact and conclusions of law
and must respond to each proposed finding of fact submitted a party. Id. 2-4-
623(1)(a), (4).

Il.  The Montana Strip and Underground Mine Reclamation Act and
the Surface Mining and Control and Reclamation Act.

In assessing the proposed Findings and DEQ’s underlying permit decision,
BER is guided by the purposes of the underlying statutes: the Montana Strip and
Underground Mine Reclamation Act (MSUMRA), the Surface Mining Control and
Reclamation Act (SMCRA), and the Clean Water Act (CWA). See Westmoreland
Res. Inc. v. Dep’t of Revenue, 2014 MT 212, 1 11, 376 Mont. 180, 330 P.3d 1188
(“When interpreting a statute, [a court’s] objective is to implement the objectives
the legislature sought to achieve.” (quoting Mont. Vending, Inc. v. Coca—Cola
Bottling Co., 2003 MT 282, { 21, 318 Mont. 1, 78 P.3d 499)).

Relevant here, BER has previously explained in detail the goals and
functions of MSUMRA and SMCRA:

Strip and underground coal mining is governed nationally by the

Surface Mining Control and Reclamation Act (SMCRA), 30 U.S.C.

8§ 1201-1328. Congress enacted SMCRA in response to widespread
social and environmental abuse from the coal mining industry....
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The principal purpose of SMCRA is to protect society and the
environment from the adverse effects of surface coal mining....

SMCRA establishes a system of cooperative-federalism in which
states can assume responsibility for day-to-day regulation of coal
mining operations, subject to federal oversight....

As a safeguard against ineffective state regulation of coal mining
operations, SMCRA contains important provisions for federal
oversight and citizen participation in permitting decisions and
enforcement....

A central purpose of SMCRA is to protect water resources from coal
mine development....

On lands where coal mining has not been prohibited outright, multiple
provisions of SMCRA assure that mining may not proceed if it will
cause undue damage to water resources....

Under Montana’s delegated program, DEQ regulates coal mining
pursuant to the provisions of MSUMRA, Mont. Code Ann. 8§ 82-4-
201 to -254, and its implementing regulations, ARM 17.24.301 to
1309. DEQ’s regulation of coal mining is also subject to Montana’s
constitutional environmental protections....

[DEQ] may not issue [a] permit unless and until [the] agency finds in
writing based on record evidence that the cumulative hydrologic
impacts will not result in material damage to the hydrologic balance
outside the permit area].]

In making any decision on a permit application, DEQ must prepare a
cumulative hydrologic impact assessment, or “CHIA.” ....

In re Bull Mountains, at 59-62, {1 71-81 (emphasis added, internal quotation marks

and citations omitted).
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MSUMRA defines “material damage”—the central issue involved in this
case—to include any “violation of a water quality standard.” ARM 17.24.301(68)
(quoting Mont. Code Ann. § 82-4-203(31)). Water quality standards are, in turn,
defined by the Clean Water Act (CWA). 33 U.S.C. § 1313(c)(2)(A) (providing that
water quality standards “consist of the designated uses of the navigable waters
involved and the water quality criteria for such waters based upon such uses”).

The purpose of the CWA is to “restore and maintain the chemical, physical,
and biological integrity of the Nation’s waters.” N. Cheyenne Tribe v. DEQ, 2010
MT 111, 1 21, 356 Mont. 296, 234 P.3d 51 (quoting 33 U.S.C. § 1251(a))
(emphasis added).

I11.  The proposed Findings erroneously placed the burden of proof on

the Conservation Groups, contravening the express language of

MSUMRA and the Board of Environmental Reviews’s prior

ruling.

The proposed Findings erroneously placed the burden of proof on the
Conservation Groups to prove by a preponderance of the evidence that “the AM4

Amendment will result” in material damage. Findings at 65-66 (emphasis added);

id. at 78-79, 1 5; id. at 82, 1 18.1

! Inconsistently, the proposed Findings also stated in places that the Conservation
Groups have the burden only to show by a preponderance of evidence that the
AM4 Amendment “could” result in material damage. Findings at 65; id. at 80,
 12. In other places, the proposed Findings indicated that the Conservation

7
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Just three years ago, BER unambiguously ruled that “[b]y law the burden of
proof in the permitting process rests with the mine applicant and DEQ.” In re Bull
Mountains, at 76, { 115. This is based, BER explained, on the plain language of
MSUMRA that “[t]he applicant for a permit or major revision has the burden of
establishing that the application is in compliance with this part and the rules
adopted under it.” Mont. Code Ann. § 82-4-227(1) (emphasis added). Consistent
with MSUMRA’s allocation of the burden of proof, implementing regulations
prohibit DEQ from issuing a permit “unless the application affirmatively
demonstrates and the department’s written findings confirm, on the basis of
information set forth in the application or information otherwise available that is
compiled by the department, that ... cumulative hydrologic impacts will not result
in material damage.” ARM 17.24.405(6)(c).

This allocation of the burden of proof is consistent with the congressional
intent behind SMCRA, as well as the precautionary principle that animates
MSUMRA. S. Rep. No. 95-128, at 80 (1977) (“The applicant is required to ...

assume, if a public hearing [i.e., a contested case] is held, the burden of proving

Groups’ burden was to “conclusively” establish contested facts. Id. at 76; id. 87,
1 34. Such inconsistency is arbitrary and unlawful. In re Bull Mountains, at 84,
1 129 (stating that inconsistency is the hallmark of arbitrary action).

8
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that the application is in compliance with State and Federal laws (including
provisions of this Act [SMCRA]).”(emphasis added)) (attached as Exhibit 2);
MEIC v. DEQ (MEIC 1), 1999 MT 248, § 77, 296 Mont. 207, 988 P.2d 1236
(constitutional environmental protections are “anticipatory and preventative”);
Mont. Code Ann. § 82-4-202(1) (MSUMRA enacted to uphold constitutional
environmental protections).? Thus the risk of uncertainty is properly borne by the
polluter, not the public and not the environment.

The proposed Findings erroneously determined that the Conservation
Groups had the burden of proof in light of MEIC v. DEQ (MEIC I1), 2005 MT 96,
16, 326 Mont. 502, 112 P.3d 963, which held that in a contested case challenging
DEQ’s issuance of an air quality permit, the party challenging the permit “had the
burden of presenting the evidence necessary to establish the facts essential to a
determination that the Department’s decision violated the law.” Critically, though,
in that case the Court applied the default statutory burdens of proof because the
parties had not identified “any statute relating directly to the Department or the

Board [that] provides for alternative evidentiary rules in a hearing before the

2 See also 30 U.S.C. § 1260(b)(3) (placing burden on applicant and agency to show
that material damage will not occur).

8 Mont. Code Ann. 88§ 26-1-401, -402.
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Board.” Id., {1 13. Unlike in MEIC Il, here, both the Montana Legislature and the
U.S. Congress have mandated that the burden of demonstrating compliance with
the provisions of SMCRA and MSUMRA rests with the permit applicant and
DEQ. Mont. Code Ann. § 82-4-227(1); 30 U.S.C. § 1260(b)(3); S. Rep. No. 95-
128, at 80 (1977).

In contrast to MEIC 1, where there was no specific statutory provision
assigning the burden of proof, when a specific statute imposes the burden of proof
on a permit applicant, as MSUMRA does, the applicant must carry that burden in a
contested case proceeding. In Bostwick Props., Inc. v. DNRC, 2013 MT 48, 11 1,
10-14, 369 Mont. 150, 296 P.3d 1154, a property developer appealed DNRC’s
denial of its application for a water use permit following a contested case. Like
MSUMRA, the relevant provision of the Montana Water Use Act places on the
applicant the burden of satisfying statutory criteria, including demonstrating the
lack of certain adverse effects. Compare Mont. Code Ann. § 85-2-311(1)
(requiring application to “prove[] by a preponderance of evidence” that criteria for
issuance of a permit area met), with Mont. Code Ann. 8 82-4-227(1) (“applicant
for [coal mining] permit ... has the burden” to demonstrate compliance with

MSUMRA and rules adopted under it); ARM 17.24.405(6)(c) (DEQ must deny

10
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permit unless applicant “affirmatively demonstrates” and DEQ “confirm[s]” that
“cumulative hydrologic impacts will not result in material damage”).

On appeal, the applicant (Bostwick) argued that potential adverse impacts
were uncertain. Bostwick, 36 (“Bostwick seeks to shift the burden of proof to
DNRC, however, and thereby require DNRC to grant the permit if no net
depletion, and so no adverse effect, could be shown.”). The Supreme Court
rejected the argument because the statute “clearly places the burden of proof on the
applicant to demonstrate lack of adverse effect.” Id. So too here. MSUMRA
expressly places the burden of demonstrating the lack of material damage on the
permit applicant and DEQ. Mont. Code Ann. 8 82-4-227(1); ARM
17.24.405(6)(c). Thus, in this administrative appeal the applicant and DEQ must
“affirmatively demonstrate[]” that material damage “will not result.” In re Bull
Mountains, at 76, 1 115; id. at 86, § 133 (“Here, at most, the record demonstrates
that the proposed expansion of the Bull Mountains mine may (or may not) be
designed to prevent material damage to the hydrologic balance outside the permit
area for 50 years and that there may (or may not) be water available to mitigate the
operation’s impacts to water quality and quantity. This does not satisfy the legal

standard of MSUMRA..”); see Bostwick,  36.

11
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By “shift[ing] the burden of proof” to the Conservation Groups to “show a
more likely than not possibility that the AM4 Amendment will result in “material
damage,’” Findings at 65-66 (emphasis added); id. at 78-79, 1 5; id. at 82, { 18, the
proposed Findings violated the plain language of MSUMRA and the prior
controlling precedent of BER. The proposed Findings thus upended the
precautionary principle of MSUMRA and the Montana Constitution by which
uncertainty of potential harm is resolved against allowing environmentally harmful
activity to proceed—i.e., “when in doubt, err on the side of safety.”* See Mont.
Code Ann. § 82-4-202(1); MEIC I,  77; see also Bostwick, { 36.

IVV. The proposed Findings’ assessment of material damage from
anticipated increased salinity discharged into a stream that is

already impaired and beyond its carrying capacity for salinity
was legally erroneous.

The proposed Findings erroneously concluded that the Conservation Groups
did not submit sufficient evidence to show “a more likely than not possibility that
the AM4 Amendment will result in material damage.”® Findings at 82, { 18; see

also id. at 88, 1 38, 39. The Findings reached this conclusion despite finding that:

* Thomas O. McGarrity, MTBE: A Precautionary Tale, 28 Harv. Envtl. L. Rev.
281, 334 (2004).

® As noted, the proposed Findings imposed a legally erroneous burden of proof.

See infra Part I11. However, given the undisputed facts outlined above (the mine
12
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e FEast Fork Armells Creek (EFAC) is impaired and not meeting
water quality standard due to excessive salinity (as determined by
total dissolved solids (TDS)). Id. at 29, 32, 1 96, 106; id. at 69-70
(stating that “[i]f a water is already exceeding water quality
standards ... as is the case with EFAC”). DEQ has not prepared
and implemented a total maximum daily load (TMDL) to remedy
the impairment of EFAC, id. at 26, 85, though the CWA requires
the agency to do so®;

e The cumulative effect of existing mining operations in Areas A
and B of the Rosebud Strip Mine will cause a 13% increase in
salinity in the alluvium of EFAC, which will enter EFAC as
baseflow. Id. at 35, 37, 11 120, 134.

e The mining passes in the AM4 Amendment to the Area B Permit

expansion will extend by tens or hundreds of years the duration

will add more salt pollution to a stream impaired for salt), DEQ’s permitting
decision would be erroneous under any standard of proof.

® See Friends of the Wild Swan v. EPA, 130 F. Supp. 2d 1184, 1188-89 (D. Mont.
1999) (describing duty to prepare TMDLs and Montana’s historic reluctance to
prepare them).

13
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that the increased salinity from the mine will flow into the creek.
Id. at 37, 1 133; id. at 73 & n.4.

These findings—that (1) the cumulative impact of mining will increase
salinity pollution in a stream that is exceeding water quality standards and beyond
its carrying capacity for salt and (2) the AM4 expansion of Area B of the strip
mine will extend the duration of the increased salinity in the already impaired
stream by tens to hundreds of years—establish as a matter of law that DEQ and
WECo failed to affirmatively demonstrate that the “cumulative hydrologic impacts
will not result in” a “violation of water quality standards.” ARM 17.24.405(6)(c)
(material damage determination); id. 17.24.301(68) (material damage includes a
violation of water quality standards); Friends of Pinto Creek v. EPA, 504 F.3d
1007, 1011-12 (9th Cir. 2007) (discharge of additional copper into creek that is
impaired for excessive copper will cause or contribute to violation of water quality
standards). In short, if the stream is already impaired and DEQ has not prepared a
plan to remedy the impairment (a TMDL under the Clean Water Act), any

additional discharge of the pollutant causing the impairment will result in a

14
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violation of water quality standards, precluding issuance of a strip-mining permit
under MSUMRA. See Friends of Pinto Creek, 504 F.3d at 1011-12.7

The proposed Findings evaded this straightforward conclusion by relying on
a series of legal errors. First, the proposed Findings erroneously determined that
the material damage determination could ignore the anticipated 13% increase in
salinity from existing mining operations that will occur regardless of the AM4
Amendment. Findings at 67 (“Conservation Groups’ conclusion fails because there
Is no evidence that the AM4 Amendment, which is the only permitting decision at
issue in this case, will cause any increase in salinity to the EFAC alluvium.”); id. at
68 (“Conservation Groups repeatedly confuse this potential 13% increase in the
total TDS [in] alluvi[al] groundwater under Areas A and B of the mine to mean
that the AM4 Amendment ‘will increase salt by at least 13% in EFAC.””).

Contrary to analysis of the proposed Findings that considered the impacts of

the additional cuts proposed under the AM4 expansion in isolation from the

" The Findings incorrectly disregarded Friends of Pinto Creek on the basis that it
addresses the CWA, but not MSUMRA. Findings at 76 n.5. Friends of Creek
explains when adding more pollution to an impaired stream will violate water
quality standards, 504 F.3d at 1011-12, which the Findings acknowledged is the
standard for assessing material damage under MSUMRA. Findings at 87-88, { 34,
38; see also id. at 66 n.3 (recognizing that “water quality standards have been
engrafted” onto MSUMRA).

15
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Impacts of existing operations, the material damage determination must consider
the “cumulative hydrologic impacts.” ARM 17.24.405(6)(c) (emphasis added).
This means the “total ... direct and indirect effects of mining and reclamation
operations.” 1d. 17.24.301(31) (emphasis added); see also Mont. Code Ann. § 82-
4-203(35) (defining operations to include “all of the premises” and “all activities”).
This sweeping language does not permit the piecemeal analysis employed in the
proposed Findings.

If the anticipated effects of the mine’s existing operations will exceed the
material damage threshold (as here, by increasing salt levels flowing into EFAC by
13% when the stream is already impaired due to excessive salinity and past its
carrying capacity for salinity), then DEQ may not permit operations that will add
more pollution until the existing impairment is remedied. The U.S. Office of
Surface Mining (OSM) explained this when it promulgated its initial material
damage rules in 1983 (which are still in effect):

The final rule allows a “first come first served” analysis with each

subsequent operation being based upon its potential for material

damage with respect to any preceding operations. This approach is

not inconsistent with the Act’s intent to protect the environment

because no later or revised operations can be approved until a

cumulative hydrologic impact assessment is completed indicating that

there will be no material damage to the hydrologic balance outside the
permit area.

16
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48 Fed. Reg. 43,956, 43,972-73 (Sept. 26, 1983) (emphasis added). Thus, if
existing operations will use up the assimilative capacity of the stream—as is the
case here because EFAC is already failing to meet water quality standards due to
excessive salinity—expanded operations cannot be approved (until the impairment
Is remedied).

The Supreme Court of Alaska explained the basis for the cumulative impact
analysis when it rejected an attempt, analogous to that at issue here, by Alaska
regulators to piecemeal the material damage assessment for a coal mine under
Alaska’s SMCRA program:

One of ASCMCRA’s [the Alaska Surface Coal Mining Control and
Reclamation Act] purposes is “to prevent the adverse effects to
society and the environment resulting from unregulated surface coal
mining operations.” Other express purposes are “to assure that surface
coal mining operations are conducted in a manner that will prevent
unreasonable degradation of land and water resources,” and “to strike
a balance between protection of the environment and other uses of the
land and the need for coal as an essential source of energy.” These
purposes cannot be accomplished by ignoring cumulative impacts.
Based on the policies inherent in these purposes, we conclude that
DNR may not ignore cumulative effects of mining and related support
facilities by unreasonably restricting its jurisdiction or by permitting
facilities separately. These purposes require that at the time DNR
reviews any ASCMCRA permit application it consider the probable
cumulative impact of all anticipated activities which will be a part of
a “‘surface coal mining operation,”” whether or not the activities are
part of the permit under review. If DNR determines that the
cumulative impact is problematic, the problems must be resolved
before the initial permit is approved.
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Trustees for Alaska v. Gorsuch, 835 P.2d 1239, 1246 (Alaska 1992) (emphasis
added) (internal citations omitted). So too here. If the existing operations of the
Rosebud Strip Mine will exceed the material damage threshold by contributing to
violations of water quality standards (as here, where the strip mine’s existing
operations will cause a 13% increase in salinity discharged to EFAC, which is
already impaired for salt), then it does not, as the Findings illogically concluded,
give DEQ license to allow the strip mine to expand operations (i.e., the AM4
Amendment) that will extend those violations for tens or hundreds of years. As the
Alaska Supreme Court explained, that would undermine the law’s purpose. The
mandate of MSUMRA is clear: DEQ must “prevent material damage.” Mont. Code
Ann. § 82-4-227(3)(a). “‘[P]revent’ does not mean ‘minimize.”” In re Bull
Mountains, at 71, § 123. The material damage limit, here, is a violation of water
quality standards. Mont. Code Ann. § 82-4-203(31).

Because, as the proposed Findings found, EFAC is currently not meeting
water quality standards due to excessive salinity and the existing operations will
add still more salinity to the stream (13%), continuing to add “more of the same” is
not permitted. Friends of Pinto Creek, 504 F.3d at 1011-12; cf. Findings at 72
(employing piecemeal, rather than cumulative analysis). As a federal district court

in Florida stated: “[A] small contribution to an impairment is still a contribution.
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Someone once said that a person in a hole should stop digging. It is good advice,
and it applies as well to a lake with excessive [pollution]. It makes sense to stop
putting in more water with excessive nutrients.” Fla. Wildlife Fed’n v. Jackson,
853 F. Supp. 2d 1138, 1170 (N.D. Fla. 2012); see also Mont. Code Ann. § 75-5-
103(18) (when “loading capacity” of stream is exceeded, additional pollution will
cause “a violation of surface water quality standards™).

Second, the proposed Findings recognized that even (improperly) restricting
its analysis exclusively to the impacts of the mine cuts in the AM4 Amendment,
“the AM4 Amendment will increase [the] duration of increased salt
concentrations and the overall load of salt to the alluvium over time.” Findings at
74 (emphasis added) (quoting DEQ Resp. Prop. FOFCOL at 89-90). The proposed
Findings further recognized that this extended duration of increased salinity from
the AM4 Amendment will persist for “some tens to hundreds of years.” Id. at 73
n.4. Nevertheless, the proposed Findings discounted decades to centuries of
increased discharges of salt to a stream already impaired for salt (EFAC) because,
they proffer, “this increase in duration of time is not ... relevant for a material
damage analysis.” 1d. at 73. This was an error of law. The Findings’ support for
this conclusion was the testimony of a DEQ hydrologist. Id. at 73 (quoting

testimony of DEQ hydrologist). While agency scientists may properly testify about
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matters within their area of expertise (e.g., AM4 will extend the duration of
increased salinity for decades to centuries), it is black letter law that experts may
not testify about what they think the law means. Citizens for a Better Flathead v.
Bd. of Cty. Comm’rs of Flathead Cnty., 2016 MT 256, 1 17-18, 385 Mont. 156,
381 P.3d 555 (expert evidence offering “legal conclusions” inadmissible); accord,
e.g., Nationwide Transp. Fin. v. Cass Info Sys., Inc., 523 F.3d 1051, 1058-59 (9th
Cir. 2008). It was legal error for the Findings to rely on expert testimony to resolve
questions of law—i.e., the legal meaning of material damage. See Nationwide, 523
F.3d at 1059 (“Resolving doubtful questions of law is the distinct and exclusive
province of the trial judge.” (quoting United States v. Weitzenhoff, 35 F.3d 1275,
1287 (9th Cir. 1983)).

Moreover, as in Nationwide, the legal conclusion of DEQ’s hydrologist on
which the proposed Findings relied (to conclude that decades to centuries of
increased salt discharges to EFAC, which is impaired for salt, is legally irrelevant)
was, itself, erroneous. 523 F.3d at 1059 (noting that reliance on erroneous expert
testimony about the law was “not only superfluous but mischievous” (quoting
United States v. Brodie, 858 F.2d 492, 497 (9th Cir. 1988)). BER recently and
roundly rejected DEQ’s efforts to ignore the duration of impacts in assessing

material damage:
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By law, DEQ may not ignore the long-term water pollution impacts of
the mine. Montana Code Annotated § 82-4-227(3)(a) does not contain
an exception for material damage outside the permit area that occurs
50 years after mining. The Board declines DEQ’s invitation to write
such an exception into the law.

The legislative history of SMCRA shows that Congress enacted the
CHIA provision of the law to prevent “long-term impacts” to water
resources.... When OSM promulgated its initial regulations
implementing SMCRA’s hydrology protections, the federal agency
clarified that the time frame for the analysis of impacts to water
resources must be coextensive with the time period that such impacts
are expected to persist .... As the Montana Supreme Court has taught
and Montana history repeatedly shows, long-term pollution impacts
from mining are among the most serious environmental problems,
because after a mine closes the mine operator will be gone and the
polluted discharge will continue and cannot be shut off.

In re Bull Mountains, at 82-83, {1 127-128 (internal citations and quotation marks

omitted).®

Further indicative of the relevance of duration of impacts, violations of

water quality standards under the CWA (which are the relevant criteria for

assessing material damage under MSUMRA, ARM 17.24.405(6)(c); id.

17.24.301(68)) are measured on a daily basis—each additional day of pollution is

an additional violation. Mont. Code Ann. § 75-5-611(9)(a); see also Mont. Code

8 The Findings mistakenly asserted that no party cited In re Bull Mountains in

relation to the question of duration of impacts. Findings at 76 n.5. The

Conservation Groups stated in their response that “under In re Bull Mountains, the

Department cannot ignore the duration of mining impacts in its material damage

determination.” Pet’rs’ Combined Resp. at 21 (Sept. 27, 2018).
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Ann. § 82-4-254(1)(a) (MSUMRA also measures violations on a daily basis).
Thus, under controlling law, if expanded mining operations cause elevated
pollution levels that contribute to a violation of water quality standards for just one
day (much less the “tens to hundreds of years” at issue here, Findings at 73 n.4), it
Is impermissible.

Finally, the misinterpretation® of MSUMRA proposed by DEQ and the
Findings—that DEQ can disregard impacts that extend by “tens to hundreds of
years” increased salt loading to a stream that is already impaired and past its
carrying capacity for salt—is anathema to the very purposes of the CWA and
MSUMRA. The purposes of these statutes are, respectively, to “restore and
maintain the chemical, physical, and biological integrity of the Nation’s waters,”
33 U.S.C. § 1251(a), and “maintain and improve the state’s clean and healthful
environment for present and future generations,” Mont. Code Ann. § 82-4-
202(2)(a). “When interpreting a statute, [a court’s] objective is to implement the
objectives the legislature sought to achieve.” Westmoreland Res. Inc., { 11
(quoting Mont. Vending, 1 21); see In re Bull Mountains, at 60-61, §{ 72, 76 (citing

goals of MSUMRA to guide analysis). Thus, BER must reject the Findings’ legal

® See In re Bull Mountains, at 82-83, {1 127-28 (duration is critical).
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conclusions that would undermine the goals of the CWA and MSUMRA, and
reaffirm its holding from In re Bull Mountains that the material damage
determination must consider duration of impacts. See also Friends of Pinto Creek,
504 F.3d at 1011-12 (explaining that allowing additional copper pollution into
stream impaired due to excessive copper would be contrary to the purpose of
CWA).

In sum, given the proposed Findings’ determinations that (1) EFAC is
impaired and exceeding water quality standards for excessive salt, (2) existing
mining is going to increase salt concentrations in the alluvium discharging to
EFAC by 13%, and (3) the AM4 Amendment will prolong these increased salt
discharges by tens to hundreds of years, it follows as a matter of law and logic that
DEQ and WECo failed to affirmatively demonstrate that the “cumulative
hydrologic impacts” of the AM4 Amendment “will not result in material damage,”
which includes “violation of water quality standards.” ARM 17.24.405(6)(c); id.
17.24.301(68).

V.  The proposed Findings’ assessment of DEQ’s material damage

determination regarding applicable water quality standards for
growth and propagation of aquatic life was legally erroneous.

The Findings erroneously concluded that “WECo and DEQ presented

convincing evidence—through expert testimony and the ARCADIS Report—that
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EFAC is supporting aquatic life sufficiently to satisfy the requirements of
MSUMRA.” Findings at 89-90, 1 43. The Findings’ conclusion with respect to
aquatic life support—an applicable water quality standard—is flawed in multiple
respects and, if adopted, would undermine foundational environmental protections
of both MSUMRA and the CWA.

First, and most fundamentally, the Findings erroneously determined as a
matter of law that the mere presence of aquatic life in a stream is sufficient to show
compliance with the water quality standard for aquatic life support. Findings at 49-
53, 1188, 193, 199, 207; id. at 61-62, 11 246-47; id. at 89, {1 42-43 (finding that
assessment of “whether there was macroinvertebrate life in EFAC” was sufficient
to show compliance with “water quality standards designed to protect aquatic
life). In reaching this erroneous conclusion, the Findings adopted DEQ’s
erroneous reasoning.

By law, DEQ may not approve a mining permit unless the evidence in the
record affirmatively demonstrates that the “cumulative hydrologic impacts will not
result in material damage.” ARM 17.24.405(6)(c). Material damage in turn is
defined to include any “violation of a water quality standard.” Id. 17.24.301(68).
As the Findings recognized, MSUMRA'’s express use of water quality standards as

material damage criteria incorporates these provisions of the CWA into
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MSUMRA. Findings at 66 n. 3. Under the CWA water quality standards consist of
designated uses and criteria designed to protect those uses. 33 U.S.C.

8 1313(c)(2)(A); PUD No. 1 of Jefferson Cnty. v. Wash. Dep’t of Ecology, 511
U.S. 700, 714-15 (1994).%

Here, the applicable water quality standards for EFAC include that the
“[w]aters ... are to be maintained suitable for ... growth and propagation of non-
salmonid fishes and associated aquatic life.” ARM 17.30.629(1); see also Findings
at 55, 1 215 (recognizing applicability of these standards). It is undisputed—and
the proposed Findings found—that the simple assessment of whether any life is
present in a stream is not a method used by the DEQ’s Water Quality Planning
Bureau for assessing compliance with the water quality standard of aquatic life
support. Findings at 47-49, 1 181-186. Neither the proposed Findings nor any
party has identified a valid legal basis for the is-anything-alive standard for

assessing aquatic life support. The mere presence of a trace of life in a stream does

19 The proposed Findings erred in adopting WECo0’s mistaken assertion that “[t]he
Montana Water Quality Act does not treat beneficial uses as “water quality
standards.”” Findings at 70 (quoting Intervenors’ Resp. to Prop. FOFCOL at 2-5).
E.g., ARM 17.30.629 (C-3 water quality standards included designated uses and
criteria); accord PUD No. 1 of Jefferson Cnty., at 714-15 (water quality standards
include designated uses and criteria).
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not mean the stream is being “maintained suitable for ... growth and propagation
of non-salmonid fishes and associated aquatic life.” ARM 17.24.629(1).

As a matter of law, it is plain error for DEQ to employ an erroneous standard
to assess material damage. In re Bull Mountains, at 65, § 91 (holding that DEQ
erred because the “material damage standard employed in the CHIA’s material
damage assessment and determination was not equivalent to any of the water
quality standards applicable to [the receiving water]”). Because aquatic life can be
found in even the most toxic environments—Ilike the Berkeley Pit'*—the proposed
Findings’ is-there-any-life-in-the-stream test for assessing the water quality
standard for aquatic life support is plainly inconsistent with the environmental
protection purposes of MSUMRA and the CWA and, if adopted, would effectively
nullify the Legislature’s express command that water quality standards from the

CWA are material damage criteria. ARM 17.24.301(68).12

11 See Life in the Berkeley Pit, Mont. Standard (Feb. 6, 2004), available at
https://mtstandard.com/news/local/life-in-the-berkeley-pit/article _f62914bd-f7cf-
5595-95c0-49698fcfee62.html.

12 At various points, the proposed Findings stated that aquatic life in EFAC was

“diverse,” Findings at 47, 1 178; id. at 50-51, 11 190, 194; however, despite the

scientific connotation of this term, DEQ admitted at hearing that it was not using

the term as “some kind of expert determination of aquatic biology,” but only in the

sense that DEQ identified more than one species of aquatic life in EFAC. Hrg. Tr.
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Second, in addition to adopting the erroneously permissive and ultimately
meaningless is-anything-alive standard, the proposed Findings’ analysis of aquatic
life is inconsistent and contradictory. The proposed Findings found that analysis of
macroinvertebrates is not a reliable means of assessing water quality standards for
aquatic life in eastern Montana streams, yet nevertheless relied on a sample of
macroinvertebrates to conclude that the eastern Montana stream at issue here,
EFAC, is meeting applicable water quality standards for aquatic life. Compare
Findings at 47-49, 11 181, 185 (finding that macroinvertebrates “would not provide
an accepted or reliable indicator of aquatic life support functionality” for eastern
Montana streams and are not a “reliable or useful metric” for assessing water
quality standards for aquatic life support in such streams), with id. at 49-54, 1 188,
193, 207 (finding that macroinvertebrate sample showed EFAC was meeting water
quality standard for aquatic life support). BER has previously sanctioned DEQ for
such inconsistency. In re Bull Mountains, at 84, 129 (“Inconsistency of agency
analysis is the hallmark of arbitrary action.” (internal quotation marks omitted)
(citing Nat’l Parks Conservation Ass’n v. EPA, 788 F.3d 1134, 1145 (9th Cir.

2014)). As BER previously explained, “DEQ cannot have it both ways.” Id. If

Vol. 2 at 257:8-15; see also Hrg. Tr. Vol. 1 at 297:10 to 298:20. The proposed
Findings are therefore misleading in stating that aquatic life is “diverse” in EFAC.
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DEQ believes analysis of macroinvertebrates is an unreliable means of assessing
water quality standards for aquatic life support, DEQ may not be permitted, as the
proposed Findings would allow, to rely on analysis of macroinvertebrates to
conclude that a stream is meeting water quality standards for aquatic life support.
In short, DEQ cannot lawfully rely on something it believes to be unreliable—that
would be arbitrary. By adopting DEQ’s reasoning, the proposed Findings’ analysis
Is, itself, contradictory and unlawful.

Third, the proposed Findings further erred as a matter of law by basing the
bulk of their analysis of DEQ’s assessment of the water quality standard for
aquatic life support on the testimony of DEQ’s hydrologist, Emily Hinz, Ph.D., and
portions of the CHIA written by Dr. Hinz. Findings at 49-53, { 188-94, 196-97,
207. Dr. Hinz is a hydrologist with no expertise in aquatic life or aquatic ecology.
Hrg. Tr. Vol. 2 at 253:22 to 257:10; Hr. Tr. Vol. 3 at 86:20-21 (hearing examiner
stating, “We all agree that she’s [Dr. Hinz] not an expert in aquatic life of any
kind”). If a witness does not have expertise in a given field, she may not give
expert testimony in that field, even if she possesses expertise in a different field.
State v. Russette, 2002 MT 200, 11 13-14, 311 Mont. 188, 53 P.3d 1256, abrogated

on other grounds by State v. Stout, 2010 MT 137, 1 13, 356 Mont. 468, 237 P.3d
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37.53 It was legal error for the proposed Findings to rely on Dr. Hinz’s testimony
about aquatic life health, despite her admission of no expertise in the field. See In
re Thompson, 270 Mont. 419, 429-30, 435, 893 P.2d 301, 307, 310 (1995)
(reversible error for hearing examiner to admit improper expert testimony).

The proposed Findings’ improper reliance on the inexpert testimony of Dr.
Hinz aquatic life epitomizes the arbitrariness of DEQ’s assessment of water quality
standards for aquatic life support. DEQ failed to have any qualified expert assess
aquatic life in EFAC. Hrg. Tr. Vol. 2 at 258:8-12. Worse, DEQ prohibited anyone
in the agency with expertise in aquatic biology from assessing aquatic life in
EFAC, and further prohibited anyone from analyzing water quality standards. Hrg.
Tr. Vol. 2 at 22315 to -224:6; id. Vol. 3 at 183:3 to 184:8; MEIC Ex. 15. Worse
still, as the proposed Findings recognized, DEQ then prohibited WECo’s expert in
aquatic biology from analyzing the macroinvertebrates that she sampled in EFAC.
Findings at 47, 1 180. It would make a mockery of MSUMRA and the CWA to
conclude, as the proposed Findings do, that DEQ adequately assessed water quality

standards for aquatic life, when DEQ, in fact, prohibited anyone from actually

13 Accord Dura Automotive Systems of Indiana, Inc. v. CTS Corp., 285
F.3d 609, 612-14 (7th Cir. 2002) (Posner, J.) (“A scientist, however well
credentialed [she] may be, is not permitted to be the mouthpiece of a scientist in a
different specialty.”).
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analyzing aquatic life health in EFAC. Cf. ARM 17.24.405(6)(c) (mandating that
DEQ “confirm” based on record evidence that cumulative hydrologic impacts will
not, among other things, result in a violation water quality standards); id.
17.24.301(68) (water quality standards are material damage criteria).

At bottom, the undisputed facts regarding DEQ’s assessment of water
quality standards for aquatic life demonstrate that DEQ’s material damage
assessment and determination were unlawful. DEQ employed a legally erroneous
Is-anything-alive test to assess water quality standards for growth and propagation
of aquatic life, DEQ relied on an “analysis”!* of a parameter (macroinvertebrates)
that it admitted was not a reliable means of assessing water quality standards for
aquatic life support, and then DEQ prohibited any qualified expert from actually
assessing aquatic life. As a matter of law, DEQ’s irrational and contradictory
assessment of the water quality standard for growth and propagation of aquatic life

failed to meet the standard imposed by MSUMRA. ARM 17.24.405(6)(c); id.

14 As noted, “[i]t wasn’t some kind of expert determination of aquatic biology.”
Hrg. Tr., Vol. 2 at 257:6-7. The only “analysis” was DEQ’s determination that
WECo had yet not sterilized the stream. Hr. Tr. Vol. 2 at 221:5-8 (“A. (By Ms.
Hinz) So essentially what | did is determine was there or was there not aquatic life
in the stream, and that’s as far as we used the data for.”).
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17.24.301(68); id. 17.30.629(1) (applicable water quality standard for aquatic life
support).

V1. The proposed Findings erroneously applied the administrative
exhaustion doctrine.

The proposed Findings erroneously dismissed multiple claims of the
Conservation Groups for failing to exhaust the issues in pre-decisional
administrative comments on WECo’s permit application. Findings at 81, 1 16 &
Ex. A. Administrative issue exhaustion, however, is emphatically not required in
administrative permit appeals under MSUMRA. The draconian extra-statutory
exhaustion requirement of the proposed Findings—in which the public is limited to
claims identified before ever seeing DEQ’s analysis and decision—fundamentally
defeats the public participation provisions of MSUMRA, SMCRA, and the
Montana Constitution. Even if exhaustion were required—and it plainly is not—
the Conservation Groups’ administrative comments on WECo’s permit application
adequately notified DEQ of their concerns about anticipated mining in Area F and
dewatering of EFAC.

A.  Administrative exhaustion does not apply to permit
appeals under MSUMRA.

As the Supreme Court has explained, “requirements of administrative issue

exhaustion are largely creatures of statute.” Sims v. Apfel, 530 U.S. 103, 107
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(2000). Here, neither MSUMRA nor SMCRA requires administrative exhaustion
prior to an administrative appeal. The only statutory requirements for bringing an
administrative appeal, as here, are (1) that the appellant have an “interest that is or
may be adversely affected” by the operation and (2) that the appeal notice be filed
“within 30 days after the department’s decision.” Mont. Code Ann. § 82-4-206; 30
U.S.C. § 1264(c) (federal counterpart); ARM 17.24.425(1).%° Accordingly, the
U.S. Secretary of the Interior, who oversees implementation of SMCRA, has
explained that a person who is adversely affected by a permitting decision may
appeal that decision without submitting comments at all prior to the appeal. 56
Fed. Reg. 2139, 2141 (Jan. 22, 1991) (explaining that “if a person does not file
comments” on a permit application, it “in no way vitiates the right of any person
who is or may be adversely affected by an OSMRE decision to file a request for a
hearing under section 514(c) [30 U.S.C. 8 1264(c), the federal analogue to Mont.

Code Ann. § 82-4-206]").

15 The Montana legislature knows how to require administrative exhaustion, when
it wishes for it to apply. Thus, while there is no textual requirement for issue
exhaustion prior to administrative appeals under MSUMRA or contested cases
under MAPA, exhaustion is required under MAPA prior to judicial review.
Compare Mont. Code Ann. § 2-4-702(1)(a) (requiring exhaustion of administrative
remedies prior to judicial review of contested case), with Mont. Code Ann. § 82-4-
206(1) (no exhaustion requirement); Mont. Code Ann. § 2-4-601 (no exhaustion
requirement).
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Recently, the Federal District Court of Idaho rejected arguments identical to
those adopted by the proposed Findings. In that case, federal agencies argued, as
DEQ has here, that they did not have to consider issues in an administrative appeal
(there, a protest) that plaintiffs had failed to raise in pre-decisional administrative
comments. W. Watersheds Project v. U.S. Dep’t of the Interior, No. 1:15-cv-
00047-REB, 2016 WL 5745094, at *15-16 (D. Idaho Sept. 30, 2016) (attached as
Exhibit 3). The court corrected this mistaken assumption, pointing out that, as here,
there was no express regulatory requirement to include an issue in pre-decisional
comments in order to later raise the issue in an administrative appeal. 1d. Instead,
regulatory language, identical to that at issue here, that allowed any “person whose
interest is adversely affected” to file a timely administrative appeal meant that
there was no restriction on issues that could be raised for the first time in the
administrative appeal. Id. So too here. See ARM 17.24.425(1). In short,
administrative exhaustion simply does not apply.

Consistent with the plain language of MSUMRA and SMCRA and the
Secretary of Interior’s controlling interpretation of that language, the only
administrative decisions to address the application of issue exhaustion to
administrative permit appeals under SMCRA have concluded that issue exhaustion

does not apply.
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With respect to the issues which any adversely-affected person may
raise, a limitation of issues to those brought to OSM’s [the federal
regulatory authority] attention during the permitting process would
conflict with OSM’s duty to approve only those permit applications
for which it finds, on the basis of information set forth in the
application or from information otherwise available, that all the
applicable requirements of SMCRA and the regulations have been
complied with. See 30 U.S.C. § 1260; 30 C.F.R. § 773.15(c).
Regardless of whether an issue of potential noncompliance is brought
to OSM’s attention, OSM is charged with ensuring that the applicant
has complied with all statutory and regulatory requirements prior to
Issuance of a permit.

Save Our Cumberland Mountains v. Office of Surface Mining, NX-97-3-PR, at 17
(Dep’t of Interior July 30, 1998) (attached as Exhibit 4); accord M.L. Johnson
Family Props. v. Office of Surface Mining, NX-2015-05-R, at 9-10 (Dep’t of
Interior Oct. 30, 2015) (attached as Exhibit 5). The reasoning in Save Our
Cumberland Mountains echoes the Montana Supreme Court’s reasoning in
Bostwick, { 36: the ultimate duty to assure compliance with MSUMRA rests with
DEQ, and DEQ may not shift that duty to the public by limiting its permitting
analysis to those issues raised by the public in pre-decisional comments. See id.
Indeed, the Montana Supreme Court has taken a dim view of efforts to
restrict the scope of administrative appeals under MAPA. In Citizens Awareness
Network v. BER, 2010 MT 10, 355 Mont. 60, 227 P.3d 583, the Court overturned
BER’s decision to limit the claims that community groups could raise when

challenging an air pollution permit. The Court explained: “From the Conservation
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Groups’ original affidavit [appealing the permit], DEQ knew that its decision to
issue the air quality permit would be fully sifted and that the groups’ theories for
challenging the permit would not be confined to those presented in the original
affidavit.” Id. 1 23 (emphasis added). The Court therefore held that the community
groups could raise new claims revealed during discovery. Id. § 30. Under the
reasoning of Citizens Awareness Network, administrative exhaustion does not
apply to contested case hearings.

Consistent with the reasoning in Citizens Awareness Network and the above-
cited authorities, imposing an extra-statutory exhaustion requirement to permit
appeals under MSUMRA would be illogical, impractical, and unfair. Here, the
Conservation Groups challenged flaws in DEQ’s CHIA, including the agency’s use
in the CHIA of a legally erroneous definition of anticipated mining.® The
Conservation Groups’ claims were bolstered through information obtained in
discovery. Like the community groups in Citizens Awareness Network, § 30, the
groups had no opportunity to raise claims specific to the CHIA in their pre-

decisional administrative comments because DEQ prepared its CHIA after the

16 Compare DEQ Ex. 1A at 5-1 (erroneously defining anticipated mining to
exclude unpermitted operations with pending applications), with ARM
17.24.301(32) (correct definition).
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groups submitted their comments and the groups did not have access to discovery
until the contested case began. Courts universally refuse to impose administrative
Issue exhaustion when the issue a party seeks to raise arose after the public
comment period. E.g., Alliance for the Wild Rockies v. Savage, 897 F.3d 1025,
1034 & n.13 (9th Cir. 2018) (holding that issue exhaustion did not apply to issue
that arose for first time in final environmental impact statement (FEIS) and
rejecting agency argument that “some obscure combination of maps and tables in
the Draft Environmental Impact Statement and its appendix would have put
[plaintiff] on notice™); Bowen v. City of New York, 476 U.S. 467, 482 (1986)
(holding that it would be “unfair to penalize [plaintiffs] for not exhausting” when
they did not know about the challenged policy).!" It is illogical, as the Montana
Supreme Court pointed out in Citizens Awareness Network, 1 30, to prevent
petitioners in a MAPA contested case from raising new claims that are uncovered
after the submission of public comments and in discovery.

More fundamentally, the draconian extra-statutory issue exhaustion
requirements proffered by the proposed Findings would undermine the public

participation provisions of MSUMRA, SMCRA, and the Montana Constitution. In

17 Accord Or. Natural Desert Ass’n v. Gutierrez, 409 F. Supp. 2d 1237, 1246-47
(D. Or. 2006).
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stressing the importance of public participation under MSUMRA and SMCRA,
BER explained that the public must be allowed to review DEQ’s analysis (CHIA)
and permitting decision prior to determining whether to bring an administrative
appeal, In re Bull Mountains, at 57-58, { 68—~but such review of the CHIA and
permitting decision would be meaningless if appeals were limited to the issues
identified before reviewing the CHIA and decision. Further, the Montana
Constitution establishes fundamental rights of the public to know and participate in
public decision-making. Bryan v. Yellowstone Cnty., 2002 MT 264, | 31, 312
Mont. 257, 60 P.3d 381. The public’s right to participate is violated if the public is
denied information necessary to participate in an informed manner. 1d., 11 44-46.
Limiting the Conservation Groups claims to those they were able to identify in
comments prior to seeing DEQ’s analysis and decision—as the Findings
propose—“would essentially relegate the right of participation to paper tiger
status.” 1d., 1 45; see also Park Cnty. Envtl. Council v. DEQ, No. DV-17-126, slip
op. at 20-21 (Mont. 6th Jud. Dist. Apr. 12, 2019) (holding that statute that limited
effectiveness of public participation was unconstitutional) (attached as Exhibit 6).
The only authority offered by the proposed Findings for their draconian,
extra-statutory issue exhaustion requirement was In re Bull Mountains. Findings,

Ex. A at 5. In re Bull Mountains, however, is wholly inapposite. There, BER
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expressly held that DEQ and the permit applicant are limited to the evidence and
argument presented in the administrative record. Id. at 56-59, { 64-70. The case
contains zero discussion of administrative issue exhaustion. It was error for the
proposed Findings to base their extra-statutory exhaustion requirement on a
decision that never addressed issue exhaustion and, in fact, outlined the importance
of public participation and the need for the public to be able review DEQ’s final
analysis in order formulate issues for appeal. Id. at 57-58, { 68; id. at 60-61, { 75.
In sum, the plain text of MSUMRA and SMCRA, guiding interpretations of
these statutes, and the goal of encouraging public participation enshrined in the
statues and the Montana Constitution demonstrate that administrative exhaustion
does not apply to permit appeals under MSUMRA. The public is not required to
predict errors that DEQ may make in its CHIA and permitting decision. It is
DEQ’s duty to follow the law, regardless of whether the public submits comments.
The proposed Findings erred as a matter of law in imposing draconian, extra-
statutory exhaustion requirements and thereby dismissing multiple claims asserted

by the Conservation Groups.
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B.  Even if exhaustion were required—and it plainly is
not—the Conservation Groups’ comments alerted
DEQ of their concerns about anticipated mining in
Area F and dewatering of East Fork Armells Creek.

Even though exhaustion is not required, here the Conservation Groups
provided DEQ with notice of their concerns about anticipated mining in Area F
and dewatering of EFAC by the strip mine.

1. Anticipated mining in Area F.

In the groups’ notice of appeal, they raised a claim that DEQ’s CHIA had
improperly excluded analysis of anticipated mining in Area F. Appeal at 2, { 4.
This was based on the CHIA’s use of a demonstrably incorrect definition of
“anticipated mining” that excluded proposed mining operations for which an
application had been submitted, but which had not been approved, as was the case
with Area F (a 6,500 acre expansion of the mine to the northwest). DEQ Ex. 1A at
5-1; c¢f. ARM 17.24.301(32).18 Discovery then revealed that DEQ excluded the
Area F expansion from its cumulative impacts analysis on the basis of this
erroneous definition. MEIC Ex. 19. The proposed Findings, however, deemed that

the groups had forfeited this claim by failing to raise it in their comments on

18 The groups could not have foreseen that DEQ would apply a legally incorrect
definition of anticipated mining.
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WECo’s permit application, even though the CHIA (where DEQ first employed
the demonstrably erroneous definition) was not issued until after they filed their
comments. Findings at 81, { 16.a; id. Ex. A at 5-6.

Despite the fundamental unfairness and, indeed, unconstitutionality of
forcing the public to raise all claims before seeing the agency’s analysis or decision
(even in draft form), the groups’ comments did in fact note DEQ’s duty to consider
the cumulative impacts of mining in Area F. Attached to and incorporated into the
comments were prior comments the groups had submitted to federal authorities
regarding an adjacent expansion of the Rosebud Mine. DEQ Ex. 4 at 1 & n.1; DEQ
Ex. 4L; see also Great Old Broads for Wilderness v. Kimbell, 709 F.3d 836, 847
(9th Cir. 2013) (attachments to comments are properly considered in assessing
exhaustion). In the attached letter, the groups plainly requested the agency to
analyze the cumulative effects of mining in Area B (the AM4 mine expansion at
issue here) and Area F: “[FJuture mining in Area B and Area F, as well as other
potential mine expansions, will lead to additional cumulative effects.” DEQ Ex. 4L
at 24. Elsewnhere, the groups stated that the agency “must include the two other
proposed mine expansions: Area B and Area F” in its analysis, and explained that
“because the other mine expansions [Area B and Area F] will have cumulatively

significant impacts on multiple resources, including groundwater (the Rosebud
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coal aquifer), surface waters (Rosebud Creek and East Fork Armells Creek),
wildlife, ranching operations, and reclamation, they are cumulative actions, which
must be considered together with the proposed lease modification.” Id. at 17.
Given that the groups had to submit their comments before DEQ issued its
CHIA and decision, this more than adequately notified DEQ of the need to
evaluate cumulative impacts from Area F, satisfying the “lenient[]”° and
“general”? requirements of administrative issue exhaustion. Indeed, the Montana
Supreme Court has held that by filing a contested case under MAPA to challenge a
permit, a plaintiff gives notice to DEQ that the “permit [will] be fully sifted and
that the [plantiff’s] theories for challenging the permit [will] not be confined to
those presented in the original affidavit.” Citizens Awareness Network, § 23.%

Moreover, the requirements of issue exhaustion do not apply if an agency in fact

19 Or. Natural Desert Ass’n v. McDaniel, 751 F. Supp. 2d 1151, 1162 (D. Or.
2011).

20 ands Council v. McNair, 629 F.3d 1070, 1076 (9th Cir. 2010) (“[A]lerting the
agency in general terms will be enough if the agency has been given *“a chance to
bring its expertise to bear to resolve [the] claim.” (quoting Native Ecosystems
Council v. Dombeck, 304 F.3d 886, 889 (9th Cir. 2002))).

21 Consistent with the Montana Supreme Court’s decision in Citizens Awareness
Network, MAPA itself only requires exhaustion of administrative remedies when a
contested case is appealed to district court. Mont. Code Ann. § 2-4-702(1)(a).
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knew about the issue, but simply chose to gloss over it. Barnes v. U.S. Dep’t of
Transp., 655 F.3d 1124, 1132-34 (9th Cir. 2011). Here, the record demonstrates
that DEQ was well aware of the anticipated mining in Area F, but chose to forego
any analysis of the cumulative effects of that 6,500-acre operation on the basis of a
legally erroneous definition of anticipated mining. MEIC Exs. 19-23.

In sum, the Conservation Groups gave ample notice of their concerns about
Area F, satisfying any issue exhaustion requirement. The proposed Findings’
conclusion to the contrary, Findings at 81,  16.a, was error.

2. Dewatering of East Fork Armells Creek.

In their notice of appeal, the Conservation Groups further claimed that the
CHIA'’s analysis of the strip mine’s dewatering of an intermittent portion of EFAC
(referred to as “Section 15”) was unlawful because DEQ applied an incorrect
burden of proof and the CHIA’s material damage determination regarding
dewatering was unsupported. Appeal at 3, { 5.a. The proposed Findings
erroneously determined that the groups failed to preserve this claim because even
though the groups raised concerns about dewatering of EFAC in their pre-
decisional comments on WECo’s permit application, they had not articulated the
“specific” errors in the CHIA” assessment of dewatering of EFAC that they raised

on appeal. Findings at 81, 1 16.b (citing Hrg. Tr. Vol. 1 at 227:2 to 228:9).
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Contrary to the proposed Findings’ analysis, courts hold that issue
exhaustion even on judicial review only requires parties to raise issues in “general
terms”?? and does not require “precise legal formulations.”?® Moreover, issue
exhaustion does not apply if an agency has actual knowledge of and addresses an
issue.?* Here, the Conservation Groups’ comments plainly alerted DEQ to their
concerns about the strip mine’s dewatering of Section 15 of EFAC:

Indeed, WECo acknowledges that an upper section of the creek in

Section 15 was intermittent in 1986 and that recent surveys indicate

that it is now dry.... Removing the water from a creek also removes

all designated uses associated with that creek, in violation of water

quality standards .... Because this portion of the creek is outside the

permit boundary, the dewatering of the creek by WECo constitutes
material damage outside the permit area.

DEQ Ex. 4 at 2-3. This comment unquestionably alerted DEQ to the issue of
dewatering EFAC in Section 15 because DEQ then addressed the issue in the
CHIA and responded to the comment, asserting that it was uncertain whether the
strip mine dewatered EFAC in Section 15 and, based on that uncertainty, DEQ
could not make a material damage determination regarding that portion of the

stream. DEQ Ex. 1 at 9-10; DEQ Ex. 1A at 9-9 to 9-10. Because the Conservation

22 Lands Council, 629 F.3d at 1076.
23 Native Ecosystems Council, 304 F.3d at 900.
24 Barnes, 655 F.3d at 1132-34.
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Groups raised the issue of dewatering, and DEQ addressed the issue in both its
CHIA and its response to comments (by improperly reversing the burden of proof
regarding material damage), any requirements of issue exhaustion were abundantly
satisfied. Lands Council, 629 F.3d at 1076; Native Ecosystems Council, 304 F.3d at
900; Barnes, 655 F.3d at 1132-34. The Conservation Groups were not required, as
the proposed Findings found, to anticipate in their pre-decisional comments the
legal errors DEQ would later make in responding to those comments (flipping the
burden of proof). Although issue exhaustion does not even apply here, it most
certainly does not require clairvoyance. See Alliance for the Wild Rockies, 897
F.3d at 1034 & n.13.

C. The proposed Findings improperly employed issue

exhaustion to prohibit the Conservation Groups from

citing evidence in the administrative record to
support their existing claims.

The proposed Findings further employed issue exhaustion to prohibit the
Conservation Groups from discussing or presenting evidence (not raising a claim)
from DEQ’s record to support its existing claims. Findings at 81-82, | 16.e-f; Hrg.
Tr. Vol. 1 at 300:7 to 304:5; Hrg. Tr. Vol. 2 at 21:24 to 33:25. As noted, one of the
central issues in this case is whether DEQ conducted a lawful analysis of water
quality standards for growth and propagation of aquatic life. DEQ argued and the

proposed Findings found that an un-analyzed sample of macroinvertebrates by
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WECo (the “Arcadis Report”) showed that aquatic life was present in EFAC—and
therefore the stream was not devoid of life and consequently met water quality
standards for growth and propagation of aquatic life. See supra Part V. At hearing,
the Conservation Groups attempted to counter this argument by eliciting testimony
that the water quality samples in the Arcadis Report showed dissolved oxygen
levels that violated numeric water quality standards. Hrg. Tr. Vol. 1 at 300:3-7;
DEQ Ex. 7 at thl. 1 (showing dissolved oxygen level of 3.52 mg/L); ARM
17.30.629(2)(b); DEQ Circular 7 at 77 (2017) (daily minimum standard of 5.0
mg/L for early life stages of aquatic life). At the urging of DEQ and WECao, the
proposed Findings prohibited the Conservation Groups from citing this record
evidence from the report relied on by DEQ and WECo (and the proposed Findings)
on the basis that the groups had not cited this evidence in their pre-decisional
comments. Findings at 81-82, { 16.e-f; Hrg. Tr. VVol. 300:7 to 304:5. There is no
basis in law for this Kafkaesque use of issue exhaustion.

Citing issue exhaustion, the proposed Findings similarly prohibited the
Conservation Groups from citing record evidence about increased chloride in
EFAC that DEQ stated was causing material damage. Findings at 81-82, { 16.e-f;
Hrg. Tr. Vol. 2 at 21:24-33:25; see DEQ Ex. 4C at 3 (summarizing meeting with

DEQ in which DEQ was “concerned there is material damage off the mine site”
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and identifying “chlorine[?] issue™); DEQ Ex. 10 at 17 (finding EFAC impaired
for chlorides). DEQ’s CHIA similarly showed extremely high levels of chloride
adjacent to the mine and upstream of other sources of pollution. DEQ Ex. 1A at
13-47 to -49, fig. 9-15. Indeed, it was because of “steadily increasing
concentrations of ionic water quality components” that DEQ required WECo to
sample aquatic life in EFAC in the first place. WECo Ex. FFF at 1-2. Because this
was information developed by DEQ, there was no question that the agency knew
of it. See Barnes, 655 F.3d at 1132-34 (issue exhaustion does not apply if agency
was aware of issue). The Conservation Groups sought to use this information to
further undermine DEQ’s irrational and inconsistent conclusion that, based on the
Arcadis Report, EFAC was meeting water quality standards for growth and
propagation of aquatic life. Hrg. Tr. Vol. 2 at 22:23 to 23:1. Yet the proposed
Findings precluded the groups from citing this record evidence on the basis of
issue exhaustion. Findings at 81-82, § 16.f; Hrg. Tr. VVol. 2 at 21:24-33:25. There is
no basis in law for the proposed Findings’ use of issue exhaustion to preclude

citation to record evidence to support existing claims and rebut agency arguments.

25 Chloride is an ion of chlorine.
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In sum, the proposed Findings’ imposition and application of administrative
Issue exhaustion was egregious. It was contrary to the plain language of the
relevant statutes, it undermined the purposes of these statutes and the constitutional
right to public participation, and it had no support in relevant case law. Indeed, it
would place the burden of MSUMRA compliance on the predictive powers of the
public, not on DEQ, where it should be. Moreover, the proposed Findings would
preclude the Conservation Groups from arguing issues they plainly raised and
citing evidence DEQ itself produced and relied on. This was legal error.

VIl. The proposed Findings erroneously relied on extra-record
evidence and post hoc arguments.

At the same time the proposed Findings read a non-existent issue exhaustion
requirement into BER’s In re Bull Mountains decision, see Findings, Ex. A at 5-6,
they also read the extensive record review discussion out of that decision. Id. at 4-
5. As a result, the proposed Findings repeatedly and erroneously relied on extra-
record evidence and post hoc arguments that (1) the cumulative hydrologic impacts
will supposedly not result in a change in salt concentration in EFAC but only in
increased duration of elevated salt levels—even though the CHIA expressly based
its analysis on a projected 13% increase in salinity, Findings at 37-38, {{ 132-135;
id. at 67-76; (2) under an artificial “probabilistic” analysis—that appeared nowhere

in the record—the increased salt contributions to EFAC would not be measurable,
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id. at 38-39, 11 136-42; id. at 69; and (3) macroinvertebrate taxa found in EFAC in
2014 were consistent with and similar to sampling from the 1970s—even though
the CHIA determined that samples from 2014 and the 1970s were not comparable
because different methodologies were used. Id. at 50-51, 1 193-195. None of this
evidence or argument was presented to the public in DEQ’s CHIA. It was improper
and legal error for the proposed Findings to rely on it.

Controlling here, in In re Bull Mountains, BER explained at length that
permit appeals under MSUMRA are limited to the “administrative record”
compiled at the time of DEQ’s permitting decision and emphatically rejected any
reliance on extra-record evidence or argument not presented to the public in DEQ’s
CHIA and decision:

DEQ and SPE [the coal company intervenor] contend that DEQ
should be permitted to support the adequacy of its CHIA and
permitting decision with extra-record evidence, as well as with
arguments and analyses that were never articulated in the CHIA.....

Under MSUMRA, DEQ’s CHIA alone “must be sufficient to
determine, for purposes of a permit decision, whether the proposed
operation has been designed to prevent material damage to the
hydrologic balance outside the permit area.” ARM 17.24.314(5).
Thus, the only relevant analysis is that contained within the four
corners of the CHIA and the only relevant facts are those concluded
by the agency in the permitting process before the agency makes its
permitting decision.

Further support for the Board’s conclusion is found in ARM
17.24.405(6), which requires DEQ [to] issue written findings based on
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record evidence to support its permitting decision. The written
findings must be shared with the interested public. These provisions,
which require DEQ to provide specific reasons for its permitting
decision (including those in the CHIA) based on evidence “compiled
by the department,” would be rendered a dead letter or hollow
formality if, in a contested case proceeding, DEQ were permitted to
present all new evidence, analysis, and argument to support its
permitting decision that was never compiled in the record, articulated
in the CHIA, or made available to the public....

Allowing DEQ to present new evidence, analysis, and argument to
support its CHIA and permitting decision would also negate
MSUMRA'’s goals of public participation. As noted, DEQ must
provide the interested public with written findings based on record
evidence demonstrating, among other things, that the “cumulative
hydrologic impacts will not result in material damage to the
hydrologic balance outside the permit area.” ARM 17.24.405(5),
(6)(c). These provisions allow the public to oversee DEQ’s permitting
decision and decide, in turn, whether to pursue an appeal and
contested case. Id. 17.24.425(1). The public’s ability to rely on DEQ’s
express written findings and analysis supporting its permitting
decision is for naught if at the contested case stage, the agency is
permitted to present extra-record evidence and manufacture novel
analysis and argument.... In effect, DEQ’s position would allow the
agency to conceal its actual analysis and evidence until a member of
the public makes the significant investment necessary to engage in
extensive litigation in a contested case proceeding with the agency.

This is not to say that DEQ is limited in its permitting defense to
presenting the administrative record to the Board and saying no more.
DEQ’s counsel may surely present argument to explain and
demonstrate that the evidence before the agency at the time of its
permitting decision and the analysis within the CHIA satisfy
applicable legal standards. What the agency may not do is present
newly developed evidence that was not before the agency at the time
of its decision or analysis that was not contained within the CHIA.
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In re Bull Mountains, at 56-59, {1 66-70 (emphasis added); accord Am. Petroleum
Instit. v. Costle, 609 F.2d 20, 23-24 (D.C. Cir. 1979) (explaining that language
analogous to ARM 17.24.405(6) is intended to facilitate review, allow the public to
review the basis for agency decisions, and prevent agencies from attempting to
“shore up inadequately justified positions by adding Post hoc rationalizations to the
record”).?

A.  The post hoc arguments about increased salinity
pollution.

In DEQ’s CHIA and written findings, the agency based its material damage
analysis and determination on an anticipated 13% increase in salinity in the EFAC
alluvium and EFAC.

Baseflow in EFAC by SW-55 [surface water station number 55] is
predicted to experience a postmine increase in TDS of 13%, elevating
the average concentration of TDS to almost 2,600 mg/L. This increase
in TDS comes from spoils replacing the Rosebud coal aquifer feeding
baseflow to the stream. This increase will not occur until the spoil has
resaturated and groundwater flows from the spoils to the alluvium of

26 In allowing DEQ and WECo to present post hoc evidence, the Findings misread
In re Bull Mountains to allow expert testimony to “explain and support the CHIA.”
Findings, Ex. A at 4-5 (citing In re Bull Mountains, at 59, { 70). But the cited
sentence in that case plainly prohibits admission of extra-record evidence or post
hoc arguments, but only allows counsel to explain the analysis within the CHIA:
“DEQ’s counsel may surely present arguments to explain and demonstrate that
evidence before the agency at the time of permitting and analysis within the CHIA
satisfy applicable legal standards.” In re Bull Mountains, at 59, { 70 (emphasis
added).
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EFAC. The proposed action will increase the volume of spoils
generated by the mine, and groundwater from the recharged spoils
may ultimately become baseflow in the creek. The postmine water
quality should continue to support livestock use, although the water
quality in the stream may be diminished from premine quality....
Because the creek should be able to support its designated beneficial
uses, even when spoil water contributes to baseflow, the proposed
mine plan is designated to prevent material damage.

CHIA at 9-9 (emphasis added); accord id. at 9-31, 9-32, 9-33, 9-58, 9-85. Thus, in
its response to comments about the impacts of increased salinity on EFAC, which
Is already impaired and beyond its carrying capacity due to excessive salinity,
DEQ responded that “[f]or the most sensitive use of EFAC water, aquatic life,
there is no scientific evidence that the 13% increase in TDS will adversely affect
macroinvertebrates in EFAC.” DEQ Ex. 1 at 11 (emphasis added).?’

Despite the CHIA’s use of the 13% increase in salt in EFAC as the basis of
its material damage assessment and determination, at hearing DEQ presented and

the proposed FOFOCL relied on novel testimony from its hydrologists that the

2T There is no dispute and the proposed Findings agree that EFAC is currently
impaired and not meeting water quality standards for aquatic life support due to the
existing, excessive concentrations of salt. Findings at 29, { 96; id. at 32, 1 106; id.
at 69-70. This impairment will only be aggravated by DEQ’s projected 13%
increase. DEQ’s statement about the 13% increase in salt not adversely affecting
aquatic life was not made by anyone with any expertise in aquatic life—indeed
DEQ prohibited its own aquatic life expert from assisting with the CHIA’s
analysis. See supra Part V.
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AM4 Amendment would not result in any increase in salt concentrations, but only
an increase (by tens or hundreds of years) in the duration of increased salinity
levels. Findings at 37-38, 1 132-135; id. at 67-76. This extra-record evidence and
post hoc analysis appear nowhere in the administrative record, much less within
the four corners of the CHIA (which instead based its (faulty) analysis on an
anticipated 13% increase in salinity). BER has been clear that DEQ may not
blindside the public by proffering new analysis and new evidence in a contested
case. It was error for the proposed Findings to rely on and adopt this extra-record
evidence and post hoc argument.

B.  The post hoc “probabilistic” analysis.

At hearing WECo presented and the proposed Findings relied on a
“probabilistic” analysis of anticipated salinity pollution by which—under
artificially narrow experimental constraints (12 samples)—the anticipated 13%
increase in salinity in EFAC would supposedly not be “measurable.” Findings at
38-39, 11 136-142. But all parties stipulated on the record that this evidence was
not in the administrative record and the “probabilistic” analysis was post hoc. Hrg.
Tr. Vol. 4 at 33:4-20 (“We [WECo] will stipulate that the probabilistic analysis
was not contained in either the PHC or the CHIA. MR. HERNANDEZ: DEQ, do

you so stipulate? MR. LUCAS: We do. HEARING EXAMINER CLERGET: All
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right.”). As BER previously explained, allowing WECo to “manufacture [this]
novel analysis and argument” effectively negated the “public’s ability to rely on
DEQ’s express written findings and analysis supporting its permitting decision.” In
re Bull Mountains, at 57-58, { 68; accord Am. Petroleum Instit., 609 F.2d at 23-24.
Accordingly, under the clear language of In re Bull Mountains, it was error for the
proposed Findings to rely on this extra-record evidence and post hoc analysis.
Findings at 38-39, {{ 136-142.

C.  The post hoc comparison of recent and historic
macroinvertebrate samples.

The proposed Findings found that macroinvertebrate samples from EFAC in
2014 and prior samples from the 1970s were supposedly “similar” and
“consistent.” Findings at 50-51, 11 193-195. The proposed Findings relied on this
comparison to reach its conclusion that EFAC supports aquatic life and therefore
the AM4 Amendment will purportedly not violate water quality standards for
growth and support of aquatic life.?® Findings at 50, § 193; id. at 53, 1 207.

The CHIA, however, expressly rejected any reliance on this type of

comparison due to the different sampling methodologies used to collect the

28 Inconsistently, the proposed Findings also found that EFAC is currently
impaired and not meeting water quality standards for aquatic life due to excessive
salinity pollution. Findings at 29, 32, {1 96, 106; id. at 69-70.

53

376



samples in the 1970s and in 2014. CHIA at 9-8 (“The sampling methodology [used
in 2014], which followed DEQ’s WQPBWQM-009 (2012), differed from the
methodologies used in the previous studies so that taxa richness may not be
directly comparable.”). All experts agreed with the CHIA’s statement that
macroinvertebrate samples collected with different methodologies are not directly
comparable. Hrg. Tr. Vol. 1 at 295:11 to 296:21 (Sullivan); Hrg. Tr. Vol. 4 at
197:3 t0 198:14 (Hunter); Hrg. Tr. Vol. 4 a 275:18 to 276:19 (Stagliano). It was,
accordingly, error for the proposed Findings to rely on a direct comparison of the
samples. In re Bull Mountains, at 56, { 66 (“the only relevant analysis is that
contained within the four corners of the CHIA”).

CONCLUSION

In sum, the proposed Findings are fatally flawed as a matter of law on each
of the grounds set forth above. BER should reject the proposed Findings’
erroneous conclusions of law and conclude that, as a matter of law, DEQ violated
MSUMRA by allowing expanded strip-mining that will cause additional salinity
pollution to a stream that is already impaired and not meeting water quality

standards due to excessive salinity.
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BER should further conclude that DEQ applied a legally erroneous standard
(the is-anything-alive standard) for assessing water quality standards for aquatic
life support.

Finally, BER should conclude that the proposed Findings erred as a matter
of law with respect to the correct burden of proof, administrative issue exhaustion,
and extra-record evidence and post hoc arguments.

The Conservation Groups request that BER vacate DEQ’s unlawful approval
of the AM4 Amendment and remand the matter to DEQ remedy its legal errors.

Respectfully submitted this 10th day of May 2018.

/s/ Shiloh Hernandez

Shiloh Hernandez

Laura King

Western Environmental Law Center
103 Reeder’s Alley

Helena, Montana 59601
406.204.4861

hernandez@westernlaw.org
king@westernlaw.org.

Derf Johnson

Montana Environmental Information Center
107 W. Lawrence St., #N-6

Helena, Montana 59624

406.443.2520

djohnson@meic.org

Walton D. Morris, Jr. pro hac vice
Morris Law Office, P.C.
1901 Pheasant Lane

55

378



Charlottesville, Virginia 22901
434.293.6616
wmorris@fastmail.net

Roger Sullivan

McGarvey, Heberling, Sullivan & Lacey
345 1% Ave. E.

Kalispell, MT 59901
rsullivan@mcgarveylaw.com

Attorneys for Petitioners Montana

Environmental Information Center and
Sierra Club

56

379



CERTIFICATE OF SERVICE

| hereby certify that on May 10, 2019, | served a true and correct copy of the

foregoing on counsel to this contested case via email at the following addresses:

Mark Lucas

Sarah Christopherson, Esqg.
Legal Counsel

Air, Energy & Mining Division

Montana Department of Environmental Quality

Mark.Lucas@mt.gov
Sarah.Christopherson@mt.gov

John C. Martin

Bill Mercer

Victoria A. Marquis

Holland & Hart LLP
jcmartin@hollandhart.com
wwmercer@hollandhart.com
vamarquis@hollandhart.com

Sarah Clerget

Hearing Examiner

Agency Legal Services Bureau
SClerget@mt.gov

Aleisha Solem

Hearing Assistant

Agency Legal Services Bureau
ASolem@mt.gov

Lindsay Ford

Secretary, Board of
Environmental Review
Department of Environmental
Quality
Lindsay.Ford@mt.gov

S7

380



/s/ Shiloh Hernandez
Shiloh Hernandez

58

381



382



383



On April 11, 2014, MEIC filed its Motion for Summary Judgment; on
May 30, 2014, SPE filed its Cross-Motion for Summary Judgment. The parties agreed
the matter was capable of determination via summary judgment motions. See Order
Adopting Joint Stipulated Procedural Schedule for Administrative Review (Jan. 6,
2014). For summary judgment to be appropriate, there must be no genuine issue of
material fact, and the moving party must be entitled to judgment as a matter of law. See
Mont. R. Civ. P. 56(c)(3). Each of the parties agreed that there was no genuine issue of
material fact. The parties argued the matter before the Board on July 31, 2015, and
submitted proposed findings of fact and conclusions of law.

The Board met again on October 16, 2015, to determine whether or not there
were sufficient material within these proposed findings of fact and the conclusions of
law to allow a decision without any further hearing; and whether it were possible to rule
on the facts in the CHIA and the administrative record.

Ultimately, the Board voted to rule on the motions for summary judgment,
deeming the proposed findings of fact as undisputed, and disposition available upon
adjudicating the issues of law. The Board chose to adopt MEIC’s proposed findings of
fact and conclusions of law, with amendments.

In accordance with the Board’s order, both DEQ and SPE submitted proposed
findings of fact. As Mont. Code Ann. § 2-4-623 requires that the decision must include
a ruling upon each proposed finding, those findings are set out below in italics, and

each is followed by its ruling.

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER
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DEQ PROPOSED FINDINGS OF FACT

Appellee DEQ has submitted the following Proposed Findings of Fact, each of
which the Board will now address.

Procedural History and Issues Presented for Review

1. On October 5, 2012, SPE submitted the AM3 Application to DEQ to
“increase the mine permit area of [the SPE Mine] by adding 7,161 acres and
expanding the mine from five longwall panels . . . to fourteen longwall panels”, and
“approximately 176 million tons of in-place coal reserves or 110 million tons of
mineable coal.” This proposed finding of fact is an accurate statement taken from the
record, and is not at variance with the Board’s Conclusions of Law.

2. In the AM3 Application, SPE proposed to continue longwall coal mining
beyond the boundaries of the current permit. Accordingly, DEQ reviewed the AM3
Application as a proposed amendment the existing permit. This proposed finding of
fact is an accurate statement taken from the record, and is not at variance with the
Board’s Conclusions of Law.

3. On December 14, 2012, DEQ notified SPE that the AM3 Application was
complete. After three rounds of notice and response to technical deficiencies, DEQ
notified SPE that the Application was technically acceptable on September 13, 2013.
This proposed finding of fact is an accurate statement taken from the record, and is not
at variance with the Board’s Conclusions of Law.

4, On October 18, 2013, after public notice and receipt of public comment

required by MSUMRA, DEQ approved the Application, and issued an amendment to
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system advances along the length of the panel.” This is taken from the contents of the
CHIA, which is part of the administrative record and as such speaks for itself.

16.  “No significant changes to the [existing] reclamation plan are proposed
since Amendment No. 3 only addresses expansion of the permit area to allow
continuation of underground mining.” This is taken from the contents of the CHIA,
which is part of the administrative record and as such speaks for itself.

The Hydrologic Setting of the SPE Mine

17.  “The Mammoth Coal seam ranges in thickness from 8 to 12 feet in the
permit area, so approximately seven to eight feet of surface subsidence is expected.”
This is taken from the contents of the CHIA, which is part of the administrative record
and as such speaks for itself.

18.  “Groundwater flow in [the Mammoth Coal] is toward the north-
northwest, following the direction of synclinal plunge. Recharge reaches the Mammoth
Coal via exposed outcrops, subcrops, and from infiltration through the overburden.”
DEQ Ex. C-0, CHIA p. 8-5. “Water levels indicate that the Mammoth Coal aquifer is
isolated from overlying overburden aquifers.” This is taken from the contents of the
CHIA, which is part of the administrative record and as such speaks for itself.

19.  “The geometric mean hydraulic conductivity of the Mammoth Coal is
0.16 ft./day.” This is taken from the contents of the CHIA, which is part of the
administrative record and as such speaks for itself.

20.  “Although the hydraulic conductivities for the Mammoth Coal are

relatively higher than the overburden, they are typically inadequate to provide a
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reliable source of well water and few production wells are completed in the coal.”
This is taken from the contents of the CHIA, which is part of the administrative record
and as such speaks for itself.

21.  No wells located within the cumulative impact area produce water solely
Jfrom the Mammoth Coal. This proposed finding of fact is an accurate statement taken
from the record, and is not at variance with the Board’s Conclusions of Law.

22.  “Water levels in most Mammoth Coal wells showed little natural
Suctuation and did not vary more than two feet over the period of baseline monitoring,
except in one well near the Mammoth coal outcrop which showed larger fluctuations
apparently in response to precipitation.” This is taken from the contents of the CHIA,
which is part of the administrative record and as such speaks for itself.

23.  “Baseline water quality of the Mammoth Coal aquifer was determined
from samples from 10 wells. Generally, sodium and sulfate are the dominant ions in
groundwater collected from most Mammoth Coal monitoring wells. SC and sulfate
baseline concentrations in the Mammoth Coal tend to be greater than in the
overburden. SC ranged from 1,400 uS/cm to 3730 uS/cm with an average of 2,272
uS/cm. Sulfate concentrations ranged from 251 mg/L to 1,690 mg/L, with an average of
798 mg/L.” This is taken from the contents of the CHIA, which is part of the
administrative record and as such speaks for itself.

24.  “Approximately one-half of the Mammoth Coal wells produce Class 11

water and one-half produce Class Il water. This data is consistent with Mammoth
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damage determination set forth in the CHIA is based in part on the results of the
Groundwater Model. This is taken from the contents of the CHIA, which is part of the
administrative record and as such speaks for itself.

33.  The CHIA describes the “‘cumulative impact area” that is the areal limit
for the hydrologic information that it evaluates. This is taken from the contents of the
CHIA, which is part of the administrative record and as such speaks for itself.

34.  The cumulative impact area described in the CHIA is based on drawdown
in the upper underburden that has a greater areal extent than for the Mammoth Coal.
This is taken from the contents of the CHIA, which is part of the administrative record
and as such speaks for itself.

35.  The CHIA summarizes MSUMRA s requirements for assessing potential
material damage to the hydrologic balance in and adjacent to the SPE Mine site as

follows:

Administrative Rule of Montana (ARM) 17.24.314(1) requires that DEQ
determine that a given proposed mining and reclamation operation has
been designed to minimize disturbance to the hydrologic balance on
and off the mine plan area, and prevent material damage to the
hydrologic balance outside the permit area. In order to evaluate
whether the proposed mining and reclamation plan has been designed
to prevent material damage, a Cumulative Hydrologic Impact
Assessment (CHIA) is prepared by DEQ. Prior to making a permitting
decision, DEQ makes an assessment of cumulative hydrologic impacts
of all existing and anticipated mining operations. The CHIA analysis
must be sufficient to determine whether mining impacts to the
hydrologic balance on and off the permit area have been minimized and
material damage outside the permit area has been prevented.

This is taken from the contents of the CHIA, which is part of the administrative record

and as such speaks for itself.
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36.  The CHIA explains the methodology for the material damage assessment
of the SPE Mine operation proposed in the AM3 Application:

Following the definition of material damage in [§ 82-4-203(32), MCA],
material damage criteria are established for the evaluation of both
groundwater and surface water quality and quantity, and are used to
determine whether water quality standards and beneficial uses of water,
including water rights, outside the permit boundary have been or are
expected to be impacted by mining activities. The interruption or
diminution of a surface water or groundwater supply to the extent that
an existing use is precluded is considered to be material damage. When
material damage occurs mitigation is required, mitigation would
include dependable, long-term replacement of a resource acceptable for
the designated use [ARM 17.24.314(1)(c) and 17.24.648] or treatment
to return water quality to state standards. Material damage criteria
include applicable numeric and narrative water quality standards, and
criteria established to protect existing beneficial uses of water.

This is taken from the contents of the CHIA, which is part of the administrative record
and as such speaks for itself.

37.  The CHIA described how surface water quality standards inform the
material damage determination. This is taken from the contents of the CHIA, which is
part of the administrative record and as such speaks for itself.

38.  The CHIA identifies the indicators of material damage to groundwater
and the applicable groundwater quality standard.:

Groundwater material damage occurs when, as a result of mining, any
of the following circumstances occur:

* Groundwater quality standards outside of the permit area are violated
* Land uses or beneficial uses of groundwater outside of the permit area
are adversely affected to the extent that an existing use is precluded

* A groundwater right is adversely impacted

Protection of groundwater quality for beneficial uses is based on
narrative standards established by ARM 17.30.1006 (Table 2-4) and
numeric standards for individual parameters in Circular DEQ-7 (Table
2-2). Water quality guidelines established for livestock use are shown in
Table 2-3. Groundwater quality in the area may naturally exceed these
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livestock water quality guidelines. Groundwater released from the mine
is not required to be purer than natural, background conditions [75-5-
306, MCA and ARM 17.30.629(2)(k)].

This is taken from the contents of the CHIA, which is part of the administrative record
and as such speaks for itself.

39.  The groundwater regime assessed in the CHIA, “occurs in the alluvial,
overburden, Mammoth Coal, and underburden aquifers. Groundwater flow is
generally toward the north-northwest except in the often dry alluvial aquifer system.”
This is taken from the contents of the CHIA, which is part of the administrative record
and as such speaks for itself.

40.  The CHIA describes sources of groundwater for livestock watering as

follows:

Water quality in surface water, springs, and shallow wells is variable
and may change seasonally with the availability and use of the water

source. Deeper wells provide a more consistent and reliable water
source. DEQ Ex. C-0, CHIA p. 6-1.

60 wells that lie within the groundwater [cumulative impact area] are
identified for stockwater use in the [Montana Groundwater Information
Center] and [Department of Natural Resources and Conservation]
databases. The completion depths listed for stockwater wells indicate
that groundwater resources used for supply include alluvium,
overburden, coal, and upper and deep underburden aquifers.

This is taken from the contents of the CHIA, which is part of the administrative record
and as such speaks for itself.

41.  “Beneficial uses of groundwater outside the permit boundary include
livestock and domestic use. Wells completed in the alluvium, overburden, and

underburden supply livestock water. Wells for domestic use typically have reported
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completion depths that suggest utilization of groundwater from the underburden.” This
is taken from the contents of the CHIA, which is part of the administrative record and
as such speaks for itself.

42.  “The alluvial hydrographs discussed [in section 9.5.2.2 (Impacts from
Dewatering-Alluvium)] indicate that there is no evidence that mining and associated
dewatering of the Mammoth Coal have affected water levels of the alluvial aquifer
system. Because the alluvial aquifer is typically a perched aquifer supplied by recent
precipitation or snow melt, additional mining is not expected to affect water levels in
the alluvial aquifer.” This is taken from the contents of the CHIA, which is part of the
administrative record and as such speaks for itself.

43.  For water resources in the overburden:

The abrupt decline of water levels [in two shallow overburden wells]
suggests that the relatively shallow overburden and perched aquifer
system in the vicinity of wells was partially drained via subsidence
fractures that healed over the period between February and April 2012
leading to the water level rebound as seen in Figure 9-4. Well log data
indicates that relatively impermeable gray shale occurs below the
respective screened intervals. These rocks may have become fractured,
allowing perched groundwater to drain into the mine workings, and
then healed due to compression and settling. This data may illustrate
that the various perched aquifers within the upper overburden may have
become temporarily dewatered by subsidence fractures in the vicinity of
BMP-60 and BMP-90 due to mining. . . . Similar temporary
overburden dewatering may occur over all longwall mining areas as
subsidence occurs, but these effects are expected [to be] limited in
spatial and temporal extent. No long term effects on overburden water
quantity are expected as a result of mining.

This is taken from the contents of the CHIA, which is part of the administrative record

and as such speaks for itself.
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57.  The uncontroverted evidence in the record is that the results for Scenario
1 of the Groundwater Model, which simulates the resaturation of the Mammoth Coal
inside and outside the mined area if the gate roads collapse, predicts recovery to a
uniform hydraulic gradient to the northwest across the northern permit boundary
within 50 years after mining stops. This condition represents the long-term ground-
water level response at the end of mining and for a time period extending up to 50 years
after mining. The Board found this finding of fact to be unpersuasive in light of the
findings of fact and conclusions of law set out below at 99 29-32 and 124-126.

58.  The uncontroverted evidence in the record is that the results for Scenario
2 of the Groundwater Model, which simulates the resaturation of the Mammoth Coal
inside and outside the mined area if the gate roads remain open, predicts recovery to
steeper hydraulic gradient to the northwest across the northern permit boundary and a
constant mine pool elevation of 3850 feet, within 50 years after mining stops. This
condition represents the worst-case, long-term ground-water response at the end of
mining and for a time period extending up to 50 years after mining. The Board found
this finding of fact to be unpersuasive in light of the findings of fact and conclusions of
law set out below at 49 29-32 and 124-126.

59. “The particle tracking results for Scenario 1 [gate roads collapse] show
that given the limiting assumptions described in the flow modeling effort, and also in
accordance with the [described limitations], it is projected that any inorganic

constituents emanating from the mine gob will be retained within the mine permit
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boundary.” The Board found this finding of fact and conclusions of law to be
unpersuasive in light of the findings of fact set out below at 99 29-32 and 124-126.

60.  The gate roads in the Bull Mountains Mine are designed fo collapse over
time. The Board found this finding of fact and conclusions of law to be unpersuasive in
light of the findings of fact set out below at 4 29-32 and 124-126.

61.  The United States Department of Interior, Bureau of Land Management
reported in its environmental assessment for the SPE Mine also explained that the gate
roads are designed to collapse with time:

[T]the pillars supporting the gateroad openings have been designed to

slowly fail as the longwall panel progresses. Failure of the gateroad

pillars would result in partial subsidence over the gateroads. In

longwall mining, surface subsidence typically occurs as a series of

troughs over the longwall panels. But because the gateroads are

designed to yield under the stress of the mined-out panels, the expected

result is less extreme transitions between each trough. The expected

outcome is that the surface subsidence would be uniform and less
surface cracking would occur.

This proposed finding of fact is an accurate statement taken from the record, and is not
at variance with the Board’s Conclusions of Law.

62.  “The particle tracking results for Scenario 2 [gate roads remain intact]
shows that with the same limiting/conservative assumptions described heretofore, that it
is possible that some flow from the mine gob may flow just outside the permit
boundary.” This proposed finding of fact is an accurate statement taken from the

record, and is not at variance with the Board’s Conclusions of Law.
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63.  The CHIA concludes that the SPE mine as designed will not cause
material damage by reducing the quantity of water in the alluvial, overburden,
Mammoth Coal, or underburden aquifers:

Mining is not expected to affect the alluvial aquifer beyond the permit
boundary. The alluvial section within the boundary is generally dry.
Groundwater levels in the overburden, Mammoth Coal and upper
underburden near the western permit boundary have been lowered as a
result of mining and drawdown in these aquifers will continue as mining
advances. Mining proposed in Amendment 3 will result in continued
drawdown to the east, south and north of the mine but is expected to
remain largely within the mine permit boundary and drawdown will not
affect most groundwater users. Mining related drawdown in these
aquifers may affect a few domestic wells completed in the upper
underburden north of the permit area. Since most domestic and stock
wells produce from relatively deep sandstones (deep underburden
aquifer) that are hydraulically isolated from mining by a relatively thick
section of alternating shales and siltstones, no impact to these deeper
wells is expected. SPE is committed to replacing any water supplies
affected by mine related drawdown with a comparable permanent

supply.

This is taken from the contents of the CHIA, which is part of the administrative record
and as such speaks for itself.

64.  The CHIA concludes that the SPE mine as designed will not cause
material damage to the quality or quantity of surface water:

To date, no material damage to surface waters is evident. Narrative
standards for surface waters have not been violated or exceeded, and
the quantity of surface waters (springs and ephemeral runoff) has not
been impacted due to mining activity, and surface water rights have not
been impacted. Accordingly, because current mining activities are
proposed throughout the expanded permit area, disturbance of the
hydrologic balance on and off the permit area and material damage to
surface waters outside the permit area are not expected from continued
underground mining.
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SPE’s Bull Mountain No. 1 Mine. This proposed finding of fact is an accurate
statement taken from the record, and is not at variance with the Board’s Conclusions of
Law.

2. MEIC challenges the sufficiency of a specific portion of DEQ’s approval
of SPE’s Application: the Cumulative Hydrologic Impact Assessment (“CHIA”). This
proposed finding of fact is an accurate statement taken from the record, and is not at
variance with the Board’s Conclusions of Law. The CHIA contains DEQ’s assessment
of Whether the proposed mine expansion is designed to minimize disturbance to the
hydrologic balance in areas inside and adjacent to the mine area, including whether
the proposed amendment is designed to preveht material damage to the hydrologic
balance outside the permit area. This is taken from the contents of the CHIA, which is
part of the administrative record and as such speaks for itself.

3. MEIC provided no evidence or facts outside of the CHIA and other parts
of the administrative record for the Board’s consideration in this matter. In particular,
MEIC provided no expert opinion contradicting or otherwise calling into question the
conclusions of the Groundwater Model included in the Application. Therefore, the
CHIA, including its descriptions of the hydrologic regime and formation of the mine
pool, and the factual basis, scientific methodology, and conclusions reached in the
Groundwater Model regarding movement of mine pool water away from the mine area,
supply all of the undisputed and undisputable facts necessary for the Board’s

consideration of MEIC’s challenge. This proposed finding of fact is an accurate
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statement taken from the record, and is not at variance with the Board’s Conclusions of
Law.

4, The CHIA summarizes statutory requirements for assessing whether the
Application was designed to prevent material damage to the hydrologic balance in and
adjacent to the permit area. The CHIA also includes a Groundwater Model, described
as a “transient flow [particle tracking] model.” The material damage determination as
stated in the CHIA is based in part on the conclusions of the Groundwater Model. This
proposed finding of fact is an accurate statement taken from the record, and is not at
variance with the Board’s Conclusions of Law.

5. The CHIA explains the methodology DEQ used for its material damage
assessment. Specifically, the CHIA discusses changes DEQ observed to the hydrologic
balance resulting from the current mining procedures, and it uses the Groundwater
Model to evaluate whether the proposed mine expansion was designed to prevent
material damage to the hydrologic balance outside the permit area. This is taken from
the contents of the CHIA, which is part of the administrative record and as such speaks
for itself.

6. In its material damage assessment, the CHIA notes that a violation of
water quality standards would constitute material damage under the statute. This is
taken from the contents of the CHIA, which is part of the administrative record and as
such speaks for itself.

7. However, the CHIA concludes that “[t]here is no evidence from

monitoring data to suggest a change in predictions made in the PHC with regard to
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water in the upper underburden. /d. at 9-12 to -13. Additionally, polluted water from
mining may also occur in the “highly fractured zones immediately above the mined out
area.” PHC at 314-5-47.

19.  SPE proposed to remove the 110 million tons of coal from the 7,161-acre
expansion using a method known as longwall mining. CHIA at 3-2. Longwall mining
“removes all coal from each longwall panel, effectively achieving 100 percent coal
extraction, and causes surface subsidence.” /d. When the coal is removed, the
“[u]nsupported overburden rocks flex (subside), fracture (fracture zone), and begin to
collapse into the void formerly occupied by the coal. The collapsed material in the
mine voids is known as gob.” 2013 EA at 5.

20.  To mine a longwall panel, the mine operators first excavate a set of
parallel entries or “mains” on either side of the panel. CHIA at 3-2. The mains are
designed to remain intact and allow access to the coal panel via gate roads. Id. “Gate
roads are driven roughly perpendicular to the mains and consist of three parallel
entries.” Id. The gate roads allow the mine operator to install their cutting machine,
called a “shearer.” Id. “After the shearer completes a pass the entire system (shields,
shearer, and face conveyor) advances (perpendicular to the shearer) and unsupported
overburden is allowed to collapse in the void formerly occupied by the coal.” /1d.
“Each gate road is designed to stay open for the first panel, but yield as the adjacent
panel is mined-out . ...” Id.

21.  The proposed mine expansion will “lead to transitions in both

groundwater quality and quantity,” particularly in the Mammoth Coal aquifer. PHC at
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A decline of groundwater quality is expected as longwall mining and
subsidence continue to produce additional panels of collapsed and
mineralized rubble in the Caved Zone (gob). . . . The eventual
groundwater quality within the mined-out or Caved Zone may become
similar to the groundwater quality within abandoned coal mines near
Roundup, MT where the average TDS, sulfate, and specific conductance
concentrations are 2,042 mg/L, 1,106 mg/L, and 3,038 uS/cm,
respectively. However, the groundwater quality within the Caved Zone
may exceed these concentrations since the groundwater in the
abandoned mines near Roundup does not come into contact with
mineralized gob.

1d. 10-2; see also 2013 EA at 7 (anticipating change in specific conductance that would
cause transition from Class II to Class III groundwater).

44,  The CHIA did not state how long the degradation of water in the mine
void would persist. In its response to discovery from MEIC, DEQ refused to state
whether or when the water in the mine void would cease to have elevated levels of total
dissolved solids (TDS), sulfate, or specific conductance (SC). DEQ Discovery
Response at 21-22.

45.  After setting out the relevant information about the effects of the mine
expansion on water resources, the CHIA made its material damage assessment and
determination:

Post mining groundwater quality within the mined-out area (Caved
Area) is expected to degrade after coming into contact with fresh rock
surfaces exposed in subsidence fractures and mineralized rubble or gob.
Oxidizing conditions are anticipated until after mining is complete and
resaturation of the collapsed material has occurred. These conditions
may result in sulfide oxidation, cation exchange, leaching, and
weathering, which together may cause an increase in the concentrations
of calcium, magnesium, sulfate, and sodium ions. ... As explained
above at 9.5.2, any degradation of groundwater quality is not expected
to render groundwaters unsuitable for current or anticipated use.
Accordingly, because current mining methods are proposed throughout
the expanded permit area, material damage to the quality or quantity of
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may be used in contested cases under MAPA when the case satisfies the requirements
of M.R.Civ.P. 56. In re Peila, 249 Mont. 272, 280, 815 P.2d 139, 144-145 (1991).

64. In their briefs and statements at oral argument, the partics agree that there
are no disputed issues of fact and that all relevant facts are those compiled in the
administrative record when DEQ’s approved SPE’s application, including the PHC,
Groundwater Model, CHIA, and 2013 EA. Consequently, all parties agree that this
matter is appropriate for resolution by summary judgment.

65. DEQ and SPE contend that DEQ should be permitted to support the
adequacy of its CHIA and permitting decision with extra-record evidence, as well as
with arguments and analyses that were never articulated in the CHIA. As support for
its position, DEQ cites Montana Environmental Information Center v. DEQ, 2005 MT
96, 326 Mont. 502, 112 P.3d 964, and Mont. Code Ann. § 2-4-623(1).

66. Under MSUMRA, DEQ’s CHIA alone “must be sufficient to determine,
for purposes of a permit decision, whether the proposed operation has been designed to
prevent material damage to the hydrologic balance outside the permit area.” ARM
17.24.314(5). Thus, the only relevant analysis is that contained within the four corners
of the CHIA and the only relevant facts are those concluded by the agency in the
permitting process before the agency makes its permitting decision.

67.  Further support for the Board’s conclusion is found in ARM
17.24.405(6), which requires DEQ issue written findings based on record evidence to
support its permitting decision. The written findings must be shared with the interested

public. /d. 17.24.405(5). These provisions, which require DEQ to provide specific
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novel analysis and argument. See Friends of the Wild Swan v. DNRC, 2000 MT 209,
935,301 Mont. 1, 6 P.3d 972 (“The public is not benefited by reviewing an EIS
[environmental impact statement] which does not explicitly set forth the actual
cumulative impacts analysis and the facts which form the basis for the analysis.”); cf.
NRDC, 89 I.B.L.A. at 96-97 (Frazier, Admin. J, concurring) (“Like an environmental
impact statement (and for similar reasons), the [CHIA] must ‘explain fully its course of
inquiry, analysis, and reasoning,’ . . . .” (quoting Minn. Pub. Interest Research Group v.
Butz, 541 F.2d 1292, 1299-300 (9th Cir. 1976))). In effect, DEQ’s position would
allow the agency to conceal its actual analysis and evidence until a member of the
public makes the significant investment necessary to engage in extensive litigation in a
contested case proceeding with the agency.

69.  The Board notes that while DEQ asserts the right to provide new
evidence, analysis, and argument to support its CHIA, in response to MEIC’s discovery
requests about the persistence and expected extent of groundwater pollution, DEQ
repeatedly stated that the relevant information was limited to the administrative record
existing at the time of the permitting decision and that DEQ was “unable” to provide
any information about anticipated groundwater pollution impacts beyond that contained
in the record documents. DEQ Discovery Resp. at 20-22. If, as DEQ asserted in its
discovery responses, the only relevant evidence is that contained in the permitting
record, then extra-record evidence and novel analyses are also not relevant to the

determination of the validity of DEQ’s CHIA.
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79.  Under Montana’s delegated program, DEQ regulates coal mining
pursuant to the provisions of MSUMRA, Mont. Code Ann. §§ 82-4-201 to -254, and its
implementing regulations ARM 17.24.301 to 1309. DEQ’s regulation of coal mining is
also subject to Montana’s constitutional environmental protections. Mont. Code Ann.
§ 82-4-202(1); Mont. Const. art. II, § 3, art. IX, §§ 1-3.

80. Like SMCRA, MSUMRA requires DEQ to withhold approval of a mining
permit application unless the applicant “affirmatively demonstrates™ and the agency
determines in writing based on record evidence that “the mining operation has been
designed to prevent material damage to the hydrologic balance outside the permit area.”
Mont. Code Ann. § 82-4-227(3)(a); ARM 17.24.405(6) (agency may not issue permit
unless and until agency finds in writing based on record evidence that the “cumulative
hydrologic impacts will not result in material damage to the hydrologic balance outside
the permit area™).

81.  In making any decision on a permit application, DEQ must prepare a
cumulative hydrologic impact assessment, or “CHIA.” ARM 17.24.314(5). The CHIA
“must be sufficient to determine, for purposes of a permit decision, whether the
proposed operation has been designed to prevent material damage to the hydrologic
balance outside the permit area.” /4.

82. MSUMRA defines “material damage™:

“Material damage” means, with respect to the protection of the hydrologic

balance, degradation or reduction by coal mining and reclamation

operations of the quality and quantity of water outside of the permit arca

in a manner or to an extent that land uses or beneficial uses of water are
adversely affected, water quality standards are violated, or water rights
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DEQ’s CHIA Failed to Address Numeric Water Quality Standards.

93,  The CHIA’s material damage assessment and determination failed to
address the numeric standard set forth in ARM 17.30.1006(2)(b)(1); that is, whether
ground water pollution from the mine would violate the human health standards listed
in DEQ-7. Cf. CHIA at 10-4. DEQ attempts to excuse this failure by asserting that
numeric standards are not of concern because groundwater monitoring wells have not
detected any exceedances of numeric standards. DEQ Surreply at 3-4 (July 30, 2014).
The CHIA, however, refutes DEQ’s argument: “No exceedances of DEQ-7 standards
were observed in any of the Mammoth Coal wells. Because mine dewatering produces
groundwater flow towards the mine workings during mining, no water quality effects
are expected during mining.” CHIA at 9-11 (emphasis added). The absence of
exceedances in groundwater monitoring wells is not because there is no potential for
such exceedances. Instead, as the CHIA clarifies, it is because at present groundwater
is flowing “towards the mine working[s].” Only after mining ceases will “degraded”
gob water from the mine workings begin to flow away from the mine. Id. at 9-11, -13;
PHC 314-5-53, -56 to -58, -63 to -64; Groundwater Model 314-6-22 to -24.

DEQ’s CHIA Failed to Address Narrative Water Quality Standards.

94.  The standard applied by the CHIA—"not expected to render
groundwaters unsuitable for current or anticipated use,” CHIA at 10-4—is not
equivalent to the narrative standard for Class Il groundwater. The narrative standard

for Class II groundwater prohibits increases in pollution that “render the waters
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98.  Second, DEQ’s argument about eliminated uses is unsupported by the law
or the facts. As a matter of law, there is no “feasibility” exception to the narrative water
quality standards for Class II groundwater. Regulations create a narrow exception to
water quality standards for groundwater with low hydraulic conductivity, ARM
17.30.1006(5), but that exception is only for Class Il and Class IV groundwater and it
is only for groundwater with a hydraulic conductivity of less than 0.1 feet per day.
Because most groundwater in the Mammoth Coal aquifer is Class II groundwater with a
hydraulic conductivity of 0.16 feet per day, CHIA at 8.5 & tbl. 8-5; 2013 EA at 7, the
narrow exception does not apply. The regulations’ express recognition of this narrow
exception precludes an adjudicative body or court from implying any additional
exceptions. Hillman v. Maretta, 133 S. Ct. 1943, 1953 (2013); Omimex Canada, Ltd. v.
State, 2008 MT 403, 25, 347 Mont. 176, 201 P.3d 3.

99.  Further, there is no evidence in the record that groundwater from the
Mammoth Coal aquifer is not capable of being used for irrigation or public or private
water supply. The only citation offered by DEQ regarding irrigation says nothing about
the suitability of the Mammoth Coal aquifer for irrigation. Cf. DEQ Resp. Br. at 31,
999 (citing CHIA 8-5); see CHIA at 8-5 (noting low hydraulic conductivity of
Mammoth Coal aquifer and stating that only a “few production wells are completed in
the coal”).

100. Nor does the record compiled by DEQ demonstrate that the Mammoth
Coal aquifer is not suitable for public or private water supplies due to its low hydraulic

conductivity. In the arid Bull Mountains, the Mammoth Coal aquifer is an important
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This accords with the U.S. Office of Surface Mining’s (OSM) original understanding of
the identical language from the federal statute, SMCRA. 48 Fed. Reg. 43956, 43965
(Sept. 26, 1983) (stating that the hydrologic protection plan’s goal is “to minimize
disturbance to the hydrologic balance in the permit area and adjacent area, and to
prevent material damage outside the permit area” (emphasis added)).

104. DEQ also cites a sentence of legislative history that reads: “The total
prevention of adverse hydrologic effects from mining is impossiblé and thus the bill
sets attainable standards to protect the hydrologic balance of impacted areas within
limits of feasibility.” H.R. Rep. No. 95-218, at 110 (1977), cited in DEQ Resp. Br. at
33. But the next sentence of the report clarifies that the “imperative” provisions of
SMCRA (like 30 U.S.C. § 1260(b)(3) and the Montana equivalent at § 82-4-227(3)(a))
may preclude mining altogether in certain critical and hydrologically fragile areas to
prevent irreparable damage: “For most critical areas [and] [in] certain fragile
hydrologic settings, the bill sets standards that are imperative to begin to assure that
adverse impacts to the hydrologic balance are not irreparable.” H.R. Rep. No. 95-218,
at 110 (1977) (emphasis added); see also 30 U.S.C. § 1272(a)(2) (prohibiting coal
mining in areas where full reclamation is not feasible); Id. § 1260(b)(5) (prohibiting
coal mining in alluvial valley floors); § 1272(a)(3)(C) (allowing blanket prohibition of
mining in hydrologically fragile areas, such as aquifer recharge areas).

105. Contrary to DEQ’s position, MSUMRA (like SMCRA) requires “the
adjustment of [a mining] operation to the environmental protection standards rather

than the opposite.” H.R. Rep. No. 95-218, at 115. The drafters of SMCRA “rejected
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133. DEQ may not approve a permit application unless “the application
affirmatively demonstrates and the department’s written findings confirm, on the basis
of information set forth in the application or otherwise available that is compiled by the
department that . . . cumulative hydrologic impacts will not result in material damage to
the hydrologic balance outside the permit area.” ARM 17.24.405(6)(c); accord Mont.
Code Ann. § 82-4-227(3)(a). Here, at most, the record demonstrates that the proposed
expansion of the Bull Mountain mine may (or may not) be designed to prevent material
damage to the hydrologic balance outside the permit area for 50 years and that there
may (or may not) be water available to mitigate the operation’s impacts to water quality
and quantity. This does not satisfy the legal standard of MSUMRA.

134. The proposed 7,161-acre expansion of the Bull Mountain Mine is a
considerable undertaking. It promises sizeable economic benefits in the short-term.
1992 EIS at iv. However, as the Montana Department of State Lands determined years
ago, it also threatens significant economic harm in the long-term. Id. ativ. The record
before the Board suggests that long-term environmental harm may also result. The Bull
Mountains are an arid landscape. Existing ranching operations and ecosystems in the
Bull Mountains are wholly dependent on the area’s limited water resources. Id. at III-
19, 22-23, 42.

135.  MSUMRA prohibits DEQ from approving an application to expand
mining operations unless the permit application affirmatively demonstrates and DEQ
confirms in writing based on record evidence that the operation is “designed to prevent

material damage to the hydrologic balance outside the permit area.” Mont. Code Ann.
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§ 82-4-227(3)(a), ARM 17.24.405(6)(c); accord 30 U.S.C. § 1260(b)(3). By statute,
DEQ’s material damage assessment and determination must consider whether the mine
expansion will cause violation of water quality standards. Mont. Code Ann. § 82-4-
203(31).

136. Here, DEQ’s approval of SPE’s application committed two errors. First,
DEQ material damage determination failed to consider whether the mine expansion
would lead to violations of water quality standards. Second, the record evidence did
not affirmatively demonstrate that the mine expansion is designed to prevent material
damage to the hydrologic balance outside the permit area. Instead, it demonstrated only
that the mine expansion, as currently designed, may or may not cause material damage
outside the permit area in the next 50 years and that there may or may not be water
resources available for mitigation.

ORDER

1. It is HEREBY ORDERED that MEIC’s motion for summary judgment is
GRANTED, and SPE’s cross-motion for summary judgment is DENIED;

2. The Board THEREFORE REMANDS this matter to DEQ for further
proceedings consistent with the Consent Decree and Order filed on January 11, 2016
with the Board. That Consent Decree and Order is attached hereto as Exhibit “A” and,
by this reference, is incorporated herein.

3. It is FURTHER ORDERED that this case be closed, subject to the

Board's continuing authority to assure compliance with this Order.
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WHEREAS, on December 4, 2015, the Board held a hearing at which it
affirmed its decision to grant MEIC summary judgment on the merits of MEIC’s
appeal with certain changes to MEIC’s proposed findings of fact and conclusions
of law and directed the Parties to attempt to negotiate an appropriate remedy that
would be incorporated into the Final Order of the Board in this matter;

WHEREAS, on December 4, 2015, the Board gave the Parties until January
7, 2016, to enter into an agreement or inform the Board of the failure to reach an
agreement;

WHEREAS, on January 7, 2016, the Board’s attorney was contacted
regarding the status of negotiations and granted an extension to facilitate further
negotiations;

WHEREAS, the Parties have negotiated in good faith to reach an amicable
settlement of an appropriate remedy in this matter that best meets the interests of
each party;

PROVISIONS

NOW, THEREFORE, the Parties hereby stipulate and agree as follows:

1. DEQ shall have one hundred and eighty (180) days from the date of issuance
of the Final Order of Board in this matter to undertake, pursuant to the established
regulatory process and time frames, the receipt and consideration of additional

information, and issue revised written findings including a new Cumulative
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also includes the construction of the infrastructure needed for future long-
wall mining.
E.  Development work includes, among other things, the installation of
belt conveyors, pumps, electrical systems and ventilation control devices.
Development work does not include long-wall mining.
4. The regulatory process for the revised CHIA and permit amendment will
follow the normal permitting procedures and include public review and comment
as specified under MSUMRA.
5. Any DEQ decision on the revised CHIA and permit amendment will be
subject to a new challenge and review under MSUMRA and normal Montana
Administrative Procedures Act (MAPA) process.
6. If a revised CHIA and permit amendment is not issued within the time
period specified in Paragraph 1, SPE agrees to cease operations authorized under
Amendment No. 3, as it was approved on October 18, 2013, until such revised
CHIA and permit amendment is issued by DEQ. If for reasons outside the sole
control of SPE the time period is not sufficient for such a decision by DEQ, the
Parties agree that a reasonable extension of the time period may be obtained
through the mutual agreement of the Parties. Agreement on an extension will not

be unreasonably withheld.
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7. The Parties agree to forebear filing any petition for judicial review of the
Final Order of the Board in this contested case over Amendment No. 3, as it was
approved on October 18, 2013. This does not preclude or limit any potential
challenge over the issuance of a revised Amendment No. 3.

8. The Parties agree that no provision of this Consent Decree and Order, and
the Final Order of the Board in this matter, or any other order of the Board
addressing the merits of this matter, shall constitute or be construed as grounds for
precluding or barring a person or Party from raising any issue or offering any
evidence in any administrative review proceeding before the Board or before any
reviewing court in any other matter, including any review of DEQ’s determination
on Amendment No. 3 on remand.

0. The Parties agree that no term of this Consent Decree and Order or the Final
Order of the Board in this matter shall preclude or bar a party from asserting a
provision of the Final Order of the Board or any findings of fact or conclusion of
law of the Board in this matter, for its precedential value as a previous decision of
the Board in any administrative review proceeding before the Board or before any
reviewing court in any matter.

10.  The parties agree that the binding effect of paragraphs 1, 3, and 6 of this
Consent Decree and Order shall be limited to the period of remand of the

Application for Amendment No. 3 to Bull Mountain Coal Mining Permit No.
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A0: 53

E Calendar No. 107

95T CONGRESS SENATE { Rerort
1s¢ Session No.95-128

SURFACE MINING CONTROL AND
RECLAMATION ACT OF 1977

MAY 10 (legislative day, MAY 9), 1977.—Ordered to be printed

Mzr. Metcarr, from the Committee on Energy and Natural Resources,
submitted the following

REPORT
together with
ADDITIONAL AND MINORITY VIEWS

-,

[To accompany S. 7]

The Committee on Energy and Natural Resources, to which was
referred the bill, S. 7, to provide for the cooperation between the Sec-
retary of the Interior and the States with respect to the regulation of
surface mining operations, and the acqpisition and reclamation of
abandoned mines, and for other purposes;having considered the same,
reports favorably therein with an-amendment and recommends that
the bill, as amended, do pass.

The amendment is as follows: :

Strike out all after the enacting clause and insert the following:

That this Act may be cited as the “Surface Mining Control and Reclamation Act
of 1977”. .
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TITLE I—STATEMENT OF FINDINGS AND POLICY
FINDINGS

Sec. 101. The Congress finds and declares that—

(a) extractions of coal and other minerals from the earth can be accom-
plished by various methods of mining, including surface mining ;

(b) coal mining operations presently contribute significantly to the
Nation’s energy requirements ; surface coal mining constitutes one method of
extraction of the resource; the overwhelming percentage of the Nation’s coal
reserves can only be extracted by underground miuing nmethods, and it is,
therefore, essential to the national interest to insure the existence of an
expanding and economically healthy underground coal mining industry ;

(c) many surface mining operations result in disturbances of surface
areas that burden and adversely affect commerce and the public welfare by
destroying or diminishing the utility of land for commercial, industrial, resi-
dential, recreational, agricultural, and forestry purposes, by causing erosion
and landslides, by contributing to floods, by polluting the water, by destroy-
ing fish and wildlife habitats, by impairing natural beauty, by damaging the
property of citizens, by creating hazards dangerous to life and property, by
degrading the quality of life in local communities, and by counteracting gov-
ernmental programs and efforts to conserve soil, water, and other natural
resources ;

(d) surface mining and reclamation technology are now developed so that
effective and reasonable regulatiou of surface coal mining operations by the
States and by the Federal Government in accordance with the requirements
of this Act is an appropriate and necessary means to minimize so far as prac-
ticable the adverse social, economic, and environmental effects of such min-
iug operations;

(e) because of the diversity in terrain, climate, biologie, chemical, and
other physical conditions in areas subject to mining operations, the primary
governmental responsibility for developing, authorizing, issuing, and enfore-
ing regulations for surface mining and reclamation operations subject to this
Act should rest with the States;

(f) there are a substantial number of acres of land throughout anor
regions of the United States disturbed by surface and underground coal min-
ing, on which little or no reclamation was conducted, and the impacts from
these unreclaimed lands impose social and economic costs on residents in
nearby and adjoining areas as well as continuing to impair environmental
quality;

(g) while there is a need to regulate surface mining operations for
minerals other than coal, more data and analyses are needed to serve as a
basis for effective and reasonable regulation of such operations;

(h) surface and underground coal mining operations affect interstate com-
merce, contribute to the economc’"\vqﬁ-bemg, security, and general welfare of
the Nation and should be conduéted in an environmentally sound manner ;
and

(i) the cooperative effort established by this Act is necessary to prevent or
mitigate adverse environmental effects of present and future surface coal
mining operations.

PURPOSES

SEC. 102. It is the purpose of this Act to—

(a) establish a nationwide program to protect society and the environment
from the adverse effects of surface coal mining operations;

(b) assure that the rights of surface landowners and other persons with a
legal interest in the land or appurtenances thereto are fully protected from
such operations ;

(c) assure that surface mining operations are not conducted where recla-
mation as required by this Act is not feasible; °
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(d) assure that surface coal mining operations are so conducted as to pro-
tect the environment ;

(e) assure that adequate procedures are undertaken to reclaim surface
areas as contemporaneously as possible with the surface coal mining opera-
tions;

(f) assure that the coal supply essential to the Nation's energy require-
ments, and to its economic and social well-being is provided and strike a
balance between protection of the environment and agricultural productivity
and the Nation’s need for coal as an essential source of energy ;

(g) assist the States in developing and implementing a program to achieve
the purposes of this Act;

(h) promote the reclamation of mined areas left without adequate recla-
mation prior to the enactment of this Act and which continne, in their un-
reclaimed condition, to substantially degrade the guality of the environment,
prevent or damage the beneficial use of land or water resources, or end‘mger
the health or safety of the public;

(1) assure that appropriate procedures are provided for the pnbhc partici-
pation in the development, revision, and enforcement of regulations, stand-
ards, reclamation plans, or programs established by the Secretary or any
State under this Act;

(j) provide a means for development of the data and analyses necessary to
establish effective and reasonable regulation of surface mining operations for
other minerals ; and

(k) wherever necessary, exercise the full reach of Federal constitutional
‘powers to insure the protection of the public interest through effective control
of surface coal mining operations.

TITLE 11—OFFICE OF SURFACE MINING RECLAMATION AND
ENFORCEMENT

CREATION OF THE OFFICE

SEc. 201. (a) There is established in the Department of the Interior, the Office
of Surface Mining Reclamation and Enforcement (hereinafter referred to as the
“Ofﬁce”)

(b) The Office shall have a Director who shall report directly to the Secretary
and who shall be appointed by the President, by and with the advice and consent
of the Senate, and shall be compensated at the rate provided for level IV of the
Execultive Schedule under section 5315 of title 5 of the United States Code, and
such other employees as mnay be required. The Director shall have the responsibili-
ties provided under subsection (¢) of this section and those duties and responsi-
bilities relating to the functions of the office which the Secretary may assign, con-
sistent with this Act. Employees of the Office shall be recruited on the basis of
their professional competence and capacity to administer the provisions of this
Act. No legal authority, program, or function in any Federal agency which has as
its purpose promoting the development or use of coal or other nmineral resources
or regulating the health and safety of miners under provisions of the Federal Coal
Mine Health and Safety Act of 1969 (83 Stat 742), shall be transferred to the
Office.

i(c) The Secretary, acting through the Oﬂice; -shall—

(1) administer the programs for controlling surface coal mining opera-
tions which are required by this Act; review and approve or disapprove
State prograwms for controlling surface coal mining operations and reclaim-
ing abandoned minéd lands; make those investigations and inspections nec-
essary to insure compliance with this Act; conduct hearings, administer
oaths, issue subpenas, and compel the attendance of wituesses and produe-
tion of written or printed mmaterial as provided for in this Act; issue cease-
and-desist orders ; review and vacate or modify or approve orders and deci-
cisions; and order the suspension, revocation, or withholding of any permit
for failure to comply with any of the provisions of this Act or any rules
and regulations adopted pursuaut thereto;

(2) publish and promulgate such rules and’regulations as may be neces-
sary to carry out the purposes and provisions of this Act;

(3) administer the State grant-in-aid program for the development of
State programs for surface geal mining and reclamation operations provided

for in title V of this Act;
770
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(4) administer in lieu of an approved State program the program for the
purchase and reclamation of abandoned and unreclaimed mined areas pur-
suant to title IITI of this Act;

(5) administer the surface mining and reclamation research and demon-
stration project authority provided for in this Act;

(6) cousult with other agencies of the Federal (10\ ernment having exper-
tise in the control and reclamation of surface mining operations and assist
States, local governiments, and other eligible agencies in the coordination of
such prograins;

(7) maintain a continuing study of surface mining and reclamation oper-
ations in the United States;

(8) develop and maintain ay Information and Data Center on Surface
Coal Mining, Reclamation, and Surface Impacts of Underground Mining,
which will make such data available to the public and the Federal, regional,
State, and local agencies conducting or concerned with land use planning
and agencies concerned with surface and underground nining and reclama-
tion operations;

(9) assist the States in the development of State programs for surface
coal mining and reclamation operations which meet the requirements of the
Act and, at the same time, reflect local requirements and local environ-
mental and agricultural conditions ;

(10) assist the States in developing objective scientifie criteria and appro-

- priate procedures and institutions for determining those areas of a State to

be designated unsuitable for all or certain types of surface c¢oal mining
pursuant to section 422;

(11) monitor all Federal and State research programs dealing with coal
extraction and use and recommend to Congress the research and demoustra-
tion projects and necessary changes in public policy which are .designated
to (A) improve feasibility of underground coal mining, and (B) improve

» surface mining and reclamation techniques directed at eliminating adverse
environmental and social impacts;

(12) cooperate with other Federal agencies and State regulatory author-
jties to minimize duplication of inspections, enforcement and administration
of this Act; and

(13) perform such other duties as may be provxded by law and relate to

. the purposes of this Act.

(d) The Director shall not use either permanently or temporarily any per-
son charged with responsibility of inspecting coal mines under the Federal
Coal Mine Health and Safety Act of 1969, unless lie finds and publishes such
finding in the Federal Register, that such activities would not interfere with
such inspections under the 1969 Act.

(e) The Office shall be considered an independent Federal regulfltory agency
for the purposes of sections 3502 and 3512 of title 44 of the United States Code.

(f) No employee of the Office or any other Federal employee performing any
function or duty under this Act shall have a direct or indirect financial interest
in underground or snrface coal mining operations. Whoever knowingly violates
the provisions of the above gentence shall, upon conviction, be punished by a
fine of not more than $2,500, or by imprisonmeunt for not more than one year,
or both. The Director shall (1) within sixty days after enactment of this
Act publish regulations, in accordance with section 553 of title 5, United States
Code, to establish the methods by which the provisions of this subsection will be
monitored and enforced, including appropgiate provisions for the filing by such
employees and the review of statemefifs and supplements thereto concerning
their financial interests which may be affected by this subsection, and (2)
report to the Congress as part of the annual report (section 506) on the
actions taken and not taken during the preceding calendar year under this
subsection.

(g) (1) After the Secretary has adopted the regulations required by section
401 of this Act, any person may petition the Director to initiate a proceeding
for the issuance, amendment, or repeal of a rule under this Act.

(2) Such petitions shall be filed in the principal office of the Director and
shall set forth the facts which it is claimed establish that it is necessary to
issue, amend, or repeal a rule under this Act.

(3) The Director may hold a public hearing or may conduct such investigation
or proceeding as the Director deems appropriate in order to determine whether
or not such petition should be granted. .
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(4) Within 90 days after filing of a petition deseribed in paragraph (1), the
Director shall either grant or deny the petition. If the Director grants such
petition, the Director shall promptly commence an appropriate proceeding in
accordance with the provisions of this Act. If the Director denies such petition,
the Director shall so notify the petitioner in writing setting forth the reasons
for such denial. .

TITLE III—ABANDONED MINE RECLAMATION

ABANDONEDN MINE RECLAMATION FUND

SEc. 301. (a) There is created on the books of the Treasury of the United -
States a trust fund to be known as the Abandoned Mine Reclamation Fund
(hereinafter referred to as the *“fund”) which shall be administered Ly the
Secretary of the Interior.

(b) The fund shatl consist of amounts deposited in the fund, from time
to time, derived from-—

(1) the sale, lease, or rental of land reclaimed pursu.lnt to this title;

(2) any user charge imposed on or for land reclaimed pursuant to this
title, after expenditures for maintenance have been deducted ; and

(3) the reclamation fees levied under subsection (¢) of this section.

(c) All operators of coal mining operations subject to the provisions of this
Act shall pay to the Secretary of the Interior, for deposit in the fund, a’
reclamation fee of 35 cents per ton of coal produced by surface coal mining
and 15 cents per ton of coal produced by underground mining or 10 per centum
of the value of the coal at the mine, as determined by the Secretary, whichever
is less, exeept that there shall be no reclamation fee for lignite coal. Such fee
shall be paid no later than thirty days after the end of each calendar quarter
beginning with the first calendar quarter occurring after January 1, 1977, and
ending fifteen years after the date of enactmment of this Act -unless extended
by an Act of Congress.

(d). Amounts covered into the fund shall be a\allab]e for the acquisition
and reclamation of land under section 305, administration of the fund and
enforcement and collection of the fee as specified in subsection (d), acquisition
and filling of voids and sealing of tunnels, shafts, and entryways under section
306, and for use under section 304, by the Secretary of Agriculture, of up to
one-fifth of the money deposited in the fund annually and transferred by the
Secretary of the Interior to the Secretary of Agriculture for such purposes.
Such amounts shall be available for such purposes only when appropriated there-
for; and such appropriations may be made without fiscal year limitations:
Provided, That no new budget is authorized to be appropriated for fiscal year
1978.

1(e¢) The geographic allocation of expenditures from the fund shall reflect both-
the area from which the revenue was derived as well as the program needs for
the funds. Fifty per centum of the funds collected anuually in any State or
Indian reservation shall be expended in that State or Indian reservation by the
Secretary or State regulatory authority pursuant to any approved State aban-
doned mine reclamation program to accomplish the purposes of this title after
receiving and considering the recommendations of the Governor of that State
or the head of the governing body of that tribe having jurisdiction over that
reservation, as the case may be: Provided, however, That if such funds have
not been expended within three years after being paid into the fund, they shall
be available for expenditure in any area. The balance of funds collected on an
annual basis may be expended in any State at the diseretion of the Secretary
in order to meet the purposes of this title.

OBJECTVES OF FUND

SEc. 302. The primary objective for the gbligation of funds is the reclamation
of areas affected by previous mining; but other objectives shall reflect the fol-
lowing priorities in the order stated :

(a) the protection of health or safety of the public;

(b) protection of the environment from continued degradation and the
conservation of land and water resources ;

(c¢) the protection, construction, or euhancement of publie facilities such
as utilities, roads, recreation and conservation facilities and their use; and

(d) the lmprovement of lands and water to a suitable condifion useful in
the economic dnd social development of the area affected.

7 72 ' 488



. 7

ELIGIBLE LANDS

SEc. 303. The only lands eligible for reclamation expenditures under this title
are those which were mined for coal or which were affected by such mining,
wastebanks, coal processing, or other coal mining processes, and abandoned or
left in an inadequate reclamation status prior to the date of enactment of this
Act, and for which there is no continuing reclamation responsibility under State
or other Federal laws.

RECLAMATION OF RURAL LANDS

SEC. 304. (a) In order to provide for the control and prevention of erosion and
sediment damages from unreclaimed mined lands, and to promote the conser-
vation and development of soil and water resources of unreclaimed mined lands
and lands affected by mining, the Secretary of Agriculture is authorized to enter
into agreements of not more than ten years with landowners (including owners
of water rights), residents and tenants, and individually or collectively, deter-
mined by him to have control for the period of the agreement of lands in question
therein, providing for land stabilization, erosion, and sediment control, and
reclamation through conservation treatment, including measures for the con-
servation and development of soil, water (excluding stream channelization),
woodland, wildlife, and recreation resources, and agricultural productivity of
such lands. Such agreements shall be made by the Secretary with the owners,
including owners of water rights, residents, or tenants (collectively or indi-
vidually) of the lands in question.

(b) The landowner, including the owner of water rights, resident, or tenant
shall furnish to the Secretary of Agriculture a conservation and development

-plan setting forth the proposed land uses and conservation treatment which shall

be mutually agreed by the Secretary of Agriculture and the landowner, including
owner of water rights, resident, or temant to be needed on the lands for which
the plan was prepared. In those instances where it is determined that the water
rights or water supply of a tenant landowner, including owner of water rights,
residents, or tenant have been adversely affected by a surface or underground
coal mine operation which has removed or disturbed a stratum so as to signifi-
cantly affect the hydrologic balance, such plan may include proposed measures
to enhance water quality or quantity by means of joint action with other affected
landowners, including owner of water rights, residents, or tenants in consultation
with appropriate State and Federal agencies.

(e) Such plan shall be incorporated in an agreement under which the land-
owner, including owner of water rights, resident, or tenant shall agree with the
Secretary of Agriculture to effect the land uses and conservation treatment pro-
vided for in such plan on the lands described in the agreement in accordance with
the terms and conditions thereof.

(d) In return for such agreement by the landowner, including owner of water
rights, resident, or tenant the Secretary of Agriculture is authorized to furnish
financial and other assistance to such landowner, including owner of water
rights, resident, or tenant in such amounts and subject to such conditions as the
Secretary of Agriculture determines are appropriate in the public interest for
carrying out the land nse and conservation treatment set forth in the agreement.
Grants made under this section, depending on the income-producing potential of
the land after reclaiming, shall provide up to SO per centum of the cost of earrying
out such land uses and conservation treatinent on not more than one hundred
and twenty acres of land occupied by such owner including water rights owners,
resident, or tenant. or on not more than one hundred and twenty acres of land
which has been purchased jointly by such landowners including water rights
owners, residents, or tenants under an agreement for the enhancement of water
quality or quantity or on land which has been acquired by an appropriate State
or local agency for the purpose of igaplgmenting such agreement: except the
Secretary may reduce the nmtchin,f:&ost share where he determinues that (1) the
main benefits to be derived from the Project are related to improving offsite water
quality. offsite esthetic values, or other offsite benefits, and (2) the matching
share reqnirement wounld place a burden on the landowner which would probably
prevent him froni-participating in the program.

(e) The Secretary of Agriculture may terminate any agreement with a land-
owner including water rights owners, operator, or occupier by mutual agree-
ment if the Secretary of Agriculture determines that snch termination wonld
be in the public interest. and may agree to such modification of agreements
previously entered into hereunder asgl‘? deems desirable to carry out the purposes
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of this section or to facilitate the practical administration of the program author-
ized herein.

(f) Notwithstanding any other provision of law, the Secretary of Agriculture,
to the extent he deems it desirable to carry out the purposes of this section, may
provide in any agreement hereunder for (1) preservation for a period not to
exceed the period covered by the agreement and an equal period thereafter of
the cropland, crop acreage, and allotment history applicable to land covered by
the agreement for the purpose of any Federal program under which such history
is nsed as a basis for an allotment or other limitation on the production of such
crop ; or (2) surrender of any such history and allotments.

(g) The Secretary of Agriculture shall be authorized to issue such rules and
regulations as he determines are necessary to carry out the provisions of this
section.

(h) In carrying out the provisions of this section, the Secretary of Agriculture
shall utilize the services of the Soil Conservation Service.

(i) Funds shall be made available to,the Secretary of Agriculture for the
purposes of this section, as provided in section 301 (c¢).

ACQUISITION AND RECLAMATION OF ABANDONED AND UNRECLAIMED MINED LANDS

SEc. 305. (a) (1) The Congress declares that the reclamation and, if necessary,
acquisition of any interest in land or mineral rights in order to eliminate hazards
to the environment or to the health or safety of the public from niined lands, or
to comstruct, operate, or manage reclamation facilities and projects constitutes
for the purposes of this title reclamation and, if necessary, acquisition fov a
public use or purpose, notwithstanding that the Secretary or State regulatory
aunthority pursuant to an approved State abandoned mine reclamation program
plans to hold the interest in land or mineral rights so reclaimed or acquired as
an open space or for recreation, or to resell, if acquired, the land following
completion of the reclamation facility or project.

(2) The Secretary or State regulatory authority pursuant to an approved State
abandoned mine reclamation program may acquire by purchase, donation, or
easement, or otherwise, land or any interest therein which has been affeced by
surface mining in accordance with section 303 hereof. Prior to making any
acquisition of land under this section, the Secretary or State regulatory author-
ity pursuant to an approved State abandoued nmine reclamation program shall
make a thorough study with respect to those tracts of land which are available
for acquisition under this section and based upon those findings he shall select
- lands for purchase or acquiring easeruents according to the priorities established
in section 302. Title to all lands or interests therein acquired by the Secretary
shall be taken in the name of the United States. The price paid for laud under
this section shall take into account the unrestored condition of the land. Prior
to any individual acquistion under this section, the Secretary or the State
regulatory authority pursuaut to an approved State abandoned mine reclamation
program shall specifically determiine the cost of such acquisition and reclamation
and the benefits to the public to be gained therefrom.

. (3) If the Secretary, or the appropriate regnlatory authority pursuant to an
approved State program, makes a finding of fact that (1) a mine fire, refuse
bank fire, stream pollution, or subsidence resulting from coal mining operations
is at a stage where, in the pnblic interest, immediate action should be taken : and
(2) the owner or owners of the property upon which entry must be made to
combat the mine fire, refuse bank fire, streamm pollution, or subsidence resulting
from coal mining operations, ave not known, are not readily available, or will
not give permission for the Secretary or State regulatory authority, political
subdivisions of the State or municipalities, their agents, employees, or contrac-
tors to enter upon such premises, then, upon giving notice by mail to the owner
or owners, if known, or if not known, by posting notice upon the premises and
advertising in a newspaper of general circulation in the area in which the land
lies the Secretary, or State regulatory authority, political subdivision of the
State or municipalities, their agents, employees. or contractors shall have a right
to enter upon the premises and any other land in order to haye access to the
premises to combat the mine fire, refuse hank fire, stream pollution, or subsi-
dence resulting from coal mining operations and do all things necessary and ex-
pedient to do so0. Such entry shall not be construed as an act of condemation of
property or of trespass thereof. The moneys expended for such work aud the
henetits accruing to any such premises entered upon shall be chargeable against
such lands and shall mitigate or offset any claim in or any action brought by
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any owner of any interested in such premises for any alleged damages by virtue
of such entry: Provided, howcver, That this provision is not intended to create
new rights of action or eliminate existing immunities.

(4) The Secretary or the State regulatory authority pursuant to an approved
abandoned mine reclamation program shall prepare specifications for the recla-
mation of lands to be reclaimed or acquired under this section. In preparing these
specifications, the Secretary or State regulatory authority shall utilize the spe-
cialized knowledge or experience of any Federal or State department or agency
which can assist him in the developinent or implementation of the reclamation
program required under this title.

(5) In selecting lands-to be acquired pursuant to this section and in formu-
lating regulations for the making of grants to the States to acquire lands pur-
suant to this title, the Secretary shall give priority to lands in their unreclaimed
state which will meet the objectives as stated in section 402 above when re-
claimed. For those lands which are reclaimed for public recreational use, the rev-
enue derived from such lands shall be used first to assure proper maintenance
of such facilities thereon and any remaining moneys shall be deposited in the
fund or an appropriate fund established by the State regulatory authority pursu-
ant to an approved State abandoned mine reclamation program.

(6) Where land purchased and reclaimed pursuant to this section is deemed
to be suitable for industrial, commercial, residential, or private recreational de-
velopment, the Secretary or State regulatory authority pursuant to an approved
State abandoned mine reclamation program may sell such land by public sale
under a system of competitive bidding, at not less than fair market value and
under such other regulations as lhe may promulgate to insure that such lands
are put to proper use, as determined by the Secretary or State regulatory au-
thority. If any such land sold is not put to the use specified by the Secretary or
State regulatory authority in the terms of the sales agreement, then all right,
title, and interest in such land shall revert to the United States or appropriate
State. Money received from such sale shall be deposited in the fund or State fund.

(7) The Secretary or State regulatory authority shall hold a public hearing,
with the appropriate notice, in the county or counties or the appropriate subdi-
visions of the State in which lands pnrchased to be reclaimed pursuant to this
title are located. The hearings shall be held at a time which shall afford local
citizens and governments the maximum opportunity to participate in the decision
concerning the use of the lands once reclaimed.

(8) The Secretary shall utilize available data and information on reclamation
needs and measures, including the data and information developed by the Corps
of Engineers in conducting the National Strip Mine Study authorized by section
233 of the Flood Control Act of 1970. In connection therewith the Secretary may
call on the Secretary of the Army, cating through the Chief of Engineers, to
assist him or the State regulatory authority in conducting, operating, or manag-
ing reclamation facilities and projects, including demonstration facilities and
projects conducted by the Secretary pursuant to this section.

(b) (1) The Secretary is authorized to use money in the fund to acquire, re-
claim, and transfer land to any State, or any department, agency, or instrumen-
tality of a State or of a political subdivision thereof, or to any person. firm,
association, or corporation if hie determines that such is an integral and neces-
sary element of an economically feasible plan for a project to construct or reha-
bilitate housing for persons employed in mines or work incidental thereto,
persons disabled as the result of such employment, persons displaced by govern-
mental action, or persons dislocated as the result. of natural disasters or cata-
strophic failure from any cause. Such activities shall be accomplished under such
terms and conditions as the Secretary shall require, which may include transfers
of land with or without monetary consideration: Provided, That, to the extent
that the consideration is below the fair market value of the land transferred, no
portion of the difference between the fair market value and the consideration
shall acerue as a profit to such, person, firin, association, or corporation.

(2) The Secretary may H.\J.\b ofit the purposes of this subsection directly or
he may make grants and cornfhitménts for grants, and may advance money under
such terms and conditions as lie may require to any State; or any department,
agency, or instrumentality of a State, or any public body or nonprofit organiza-
tion designated by a State.

(3) The Secretary may provide, or contract with public and private organiza-
tions to provide information, advice, and technical assistance, including demon-
strations, in furtherance of this subsection.
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FILLING VOIDS AND SEALING TUNNELS

SEc. 306. (a) The Congress declares that voids, and open and abandoned tun-
nels, shafts, and entryways resulting from any previous mining operation, con-
stitute a hazard to the public health or safety and that surface impacts of any
underground or surface mining operation may degrade the environment, The
Secretary, at the request of the Governor of any State without an approved
State program, or the chairman of any tribe, is authorized to fill such voids, seal
such abandoned tunnels, shafts, and entryways, and reclaim surface impacts of
wunderground or surface mines which the Secretary determines could endanger
life and property, constitute a hazard to the public health and safety, or degrade
the environment. State regnlatory authorities are authorized to carry out such
work pursuant to an approved abandoned mine reclamation program.

(b) Funds available for use in carrying out the purpose of this section shall
be limited to those funds which must be expended in the respective States or
Indian reservations under the provisions of section 301 (e).

(¢) The Secretary may make expenditures and carry out the purposes of this
section without regard to provisions of section 303 in such States or Indian res-
ervations where requests are made by the Governor or tribal chairman and only
after all reclamation with respect to abandoned coal lands br coal development
impacts have been met, except for those reclamation projects relating to the pro-
tection of the public health or safety.

(d) In those instances where mine waste piles are being reworked for coal
conservation purposes, the incremental costs of disposing of the wastes from snch
operations by filling voids and sealing tunnels may be eligible for funding pro-
viding that the disposal of these wastes meets the purposes of this section.

(e) The Secretary wmay acquire by purchase, donation, easement, or otherwise
such interest in land as he determines necessary to carry out the provisions of
this section.

FUND REPORT

SEc. 307. Not later than January 1, 1979, and annually thereafter, the Secre-
tary shall report to the Congress on operations under the fund together with his
recommendations as to future uses of the fund.

TRANSFER OF FUNDS

SEc. 308. The Secretary of the Interior may transfer funds to othier appropri-
ate Federal agencies, in order to carry out the reclamation activities authorized
by this title.

TITLE IV—CONTROL OF THE ENVIRONMENTAL IMPACTS OF
SURFACE COAIL MINING

ENVIRONMENTAL PROTECTION STANDARDS

SeEc. 401. (a) Not later than the end of the ninty-day period immediately
following the date of enactment of this Act, the Secretary shall promulgate and
publish in the Federal Register regulations covering an interim regulatory pro-
cedure for surface coal mining and reclamation operatiouns setting mining and
reclamation performance standards based on and incorporating the provisions
of subsections 415(b) (2), 415(b) (3), 415(b) (5), 415(Db) (10), 415(b) (13),
415(b) (15), 415(b) (19), and 415(d) of this Act. The issnance of the Interim
regulations shall be deemed not to be a major Federal action within the meaning
of section 102(2) (¢) of the National Enviroumental Policy Act of 1969. (42
U.S8.C. 4332). Such regulations shall not be promnlgated and published by the
Secretary uiitil he has—

. (A) published proposed regulations in the Federal Register and afforded
interested persons and State and local governments a period of not less than
forty-five days after such publication to submit written comments thereon;

(B) obtain the written concurrence of the Administrator of the Environ-
mental Protection Agency with respect to those regulations promulgated
under this section which relate to air or water guality standards pro-
mulgated nunder the authority of the Federal Water Polintion Coutrol Act,
as amended (33 U.S.C. 1151-1175), and the Clean Air Act, as amended (42
U.S.C.1857 et seq.) ; and

(C) held at least one pubhc hearmg on the proposed regulations.
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The date, time, and place of any hearing held on the proposed regulations shall
be set out in the publication of the proposed. regulations. The Secretary shall
consider all comments and relevant data presented at such hearing before full
- promulgation and publication of the regulations.

(b) Not later than one year after the enactment of this Act, the Secretary
shall promulgate and publish in the Federal Register regulations covering a
permanent regnlatory procedure for surface coal mining and reclamation opera-
tions performance standards based on and incorporating the provisions of title
IV and establishing procedures and requirements for preparation, submission,
and approval of State programs and development and implementation of Federal
programs under the title. The Secretary shall promulgate these regulations in
.. accordance with the procedures in section 401 (a).

INITIAL REGULATORY PROCEDURES

SEc. 402, (a) No person shall open or develop any new or previously mined or
abandoned site for surface coal mining operations on lands on which such
operations are regulated by a State uunless such.person has obtained a permit
from the State’s regulatory authority.

(b) All surface coal mining operations.on.lands on which such operations are
regulated by a State which commence operations pursuant to a permit issued
after six months from the date of enactment of this Act shall comply, and such
permits shall contain terms requiring compliance with, the provisions of sub-
sections 415(b) (2), 415(b) (3), 415(b) (5), 415(b) (10), 415(Db) (13), 415(b) (19),
and 415 (¢) of this Aect. Prior tv final disapproval of a State program or prior to
promulgation of a Federal program or a Fedelal lands program pursuant to
this Act, a State may issue such permits.

(¢) 011 or after nine months from the date of euactment of this Act, all surface
coal mining operations on lands on which such operations are regulated by a
State which are in operation pursuant to a permit issued before or within six
months after the date of enactment of this Act shall comply with the provisions
of subsections 413(b) (2), 4153(b) (3), 415(b) (5), 415(b) (10), 415(b) (13), 415
(b) (19), and 415(¢) of this Act, with respect to lands from which overburden
and the coal seam being mined have not been removed : Provided, however, That
surface coal mining operations in operation pursuant to a permit issued by a
State before the date of enactment of this Act and operated by a person whose
annual production of coal from surface coal mining operations does not exceed
two hundred thousand tons shall not be subject to the provisions of this subsection
except with reference to the provision of subsection 415 (c) (1) until thirty months
from the date of enactment of this Act.

(d) Not later than two months following the approval of a State program
pursuant to section 403 or the implementation of a ¥Federal program pursuant
to section 404, regardless of litigation contesting that approval or implementa-
tion, all operators of surface and coal mines who expect to operate such mines
after the expiration of eight months from the approval of a State program or
the implementation of a Federal program, shall file an application for a permit
with the regulatory authority. Such application shall cover those lands to bLe
mined after the expiration of eight months from the approval of a State program
or the implementation of a Federal program: The regulatory authority shall
process such applications and grant or deny a permit within eight months
after the date of approval of the State program or the implementation of the
Federal program unless specially enjoined by a court of competent jurisdiction,
but in no case later than forty-two months from the date of enactment of this
Act.”

1(e) Within six months after the date of enactment of this Act, the Secretary
shall implement a Federal enforcement program which shall remain in effect in
each State in which there is surface coal mining until the State program has
been approved pursuant to this Act or until a Federal program has been imple-
mented pursuant to this Act. j‘g a)\forcement program shall—

(1) include inspection surface coal mine sites which shall be made
on a random basis (but’ at least one inspection for every site every three
months), without advance notice to the mine operator and for the purpose
of ascertaining compliance with the standards of subsections (L) and (c)
above. The Secretary shall order any necessary enforcement action to be
implemented pursnant to the Federal enforcement provision of thls title to
correct violations identified at the inspections ;
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:(2) provide that upon receipt of inspection reports indicating that any
surface coal mining operation has been found in violation of subsections (b)
and (e) above, during not less than two consecutive State inspections or
upon receipt by the Secretary of information which would give rise to
reasonable belief that such standards are being violated by any surface
coal miuing operation, the Secretary shall order the immediate inspection
of such operation by Iederal inspectors and the necessary enforcement
actions, if any, to be implemented pursuant to the Federal enforcement
provisions of this title. When the Federal inspection results from informa-
tion provided to the Secretary by any person, the Secretary shall notify
such person when the Federal inspection is proposed to be carried out and
such person shall be allowed to accompany the inspector during the inspec-
tion ;

‘(3) for purposes of this section, the term “Federal 1nspect0r” nleans per-
sonnel of the Office of Surface Mining Reclamation and Enforcement and
such additional personnel of the United ‘States Geological Survey, Bureau
of Land Management, or of the Mining Enforcement and Safety Administra-
tion so designated by the Secretary, or such other personnel of the Forest
Service, Soil Conservatiou Service, or the Agricnltural Stabilization and
Conservation Service as arranged by appropriate agreement with the Secre-
tary on a reimbursable or other basis ;

1(4) provide that the State regnlatory agency file with the Secretary and

with a designated Federal office centrally located in the county or area in
nwhich the inspected surface coal mine is located cuples of inspection reports
made;

«(5) provide that moneys authorized by section 511 shall be available to
the Secretary prior to the approval of a State program pursnant to this
Act to reimburse the States for conducting those inspections in which the
standards of this Act are enforced and for the administration of this
section.

(f) Following the final disapproval of a State program, and prior to promulga-
tion of a Federal program or a Federal lands program pursuant to this Act, includ-
ing judicial review of such a program, existing surface coal mining operations
may continue surface mining operations pursuant to the provisions of section 402
of  this Act. During such period no new permits shall be issued by the State
whose prggram has been disapproved. Permitg which lapse during such period
may continue in full force and effect until promulgation of a Federal programn
or a Federal lands program. )

STATE PROGRAMS

SEc. 403. (a) Each State in which there are or may be conducted on launds
within such State surface coal mining operations, and which wishes to assuine
exclusive jurisdiction over the regnlation of surface coal mining and reclama-
tion operations on such lands, except as provided in section 421 and title III
of this Act, shall submit to the Secretary, by the end of the eighteen-month pe-
riod beginning on thie date of enactment of this Act, a State program which
demonstrates that such State has the capability of carrying out the provisions
of this Act and meeting its purposes through—

(1) a State law which provides for the regulation of snrface coal mining
and reclamation operations in accordance with the requirements of this
Act;

(2) a State law which provides sanctions for violations of State laws,
regulations, or conditions of permits concerning surface coal mining and rec-
lamation operations, which sanctions shall meet the minimum require-
ments of this Act, including civil and criminal actions, forfeiture of bonds,
suspensions, revocations, and withholding of permits, and the issuance of
cease-and-desist orders by the State regulatory authority or its inspectors;

(3) a State regulatory authority with sufficient administrative and tech-
nical personnel, and sufficient funiding to enable the State to regulate surface
coal mining and reclamation operations in accordance with the require-
ments of this Act;

(4) A State law which provides for the effective implementation, main-
tenance, and enforcement of-agpermit system, meeting the requirements of
this title for the regnlationgof surface coal mining and reclamation opera-
tions. for coal on lands within the State;
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(5) establishment of a process for the designation of areas as unsuitable
for surface coal mining in accordance with section 422;

(6) establishment for the purposes of avoiding duplication, of a process
for coordinating the review and issuance of permits for surface coal min-
ing and reclamation operations with any other Federal or State permit
process applicable to the proposed operations; and

(7) rules and regulations consistent with this Act.

(b) The Secretary shall not approve any State program submitted under this
section until he has—

(1) solicited and publicly disclosed the views of the Administrator of
the Environmental Protection Agency, the Secretary of Agriculture, and
the heads of other Federal agencies concerned with or having special ex-
pertise pertinent to the proposed State program;

(2) obtained the written concurrence of the Administrator of the Envi-
ronmental Protecion Agency with respect to those aspects of a State pro-
gram which relate to air or water quality standards promulgated under the
authority of the Federal Water Iollution Control Act, as amended (33
U.S.C. 1151-1175), and the Clean Air Act, as amended (42 U.S.C. 1857 et
seq.) ;

(3) held at least one public hearing on the State program within the
State; and

(4) found that the State has the legal authority and qualified personnel
necessary for the enforcement of the environmental protection standards.

The Secretary shall approve or disapprove a State prograni, in whole or in part,
within six full calendar months after the date of such State program was sub-
mitted to him.

(e¢) If the Secretary disapproves any proposed State program in whole or in
part, he shall notify the State iu writing of his decision and set forth in detail
the reasons therefor. The State shall have sixty days in which to resubmit a
revised State programn, or portion thereof. The Secretary shall approve or dis-
approve the resubmitted State program or portion thereof within sixty days
froni the date of resubmission. .

(d) For the purposes of this section and section 404, the inability of a State
to take any action the purpose of which is to prepare, submit, or enforce a State
program, or any portion thereof, because the action is enjoined by the issuance
of an injunction by any court of competent jurisdiction shall not result in a loss
of eligibility for financial assistance under titles ITI and V of this Act or in the
imposition of a Federal program. Regulation of the surface coal mining and
reclamation operations covered or to be covered by the State program subject
to the injunction shall be conducted by the State pursuant to section 402 of this
Aect, uutil such time as 'the injunction iterminates or for one year, whichever is
shorter, at which time the requirements of sections 403 and 404 shall again be
fully applicable.

FEDERAL PROGRAMS

SEc. 404. (a) The Secretary shall prepare and, subject to the provisions of
this section, promulgate and implement a Federal program for a State no later
than thirty months after the date of enactment of this Act if such State—

(1) fails to submit a State program covering surface and coal mining and
reclamation operations by the end of the eighteen-month period beginning on
the date of enactment of this Act;

(2) fails to resubmit an acceptable State program within sixty days of dis-
approval of a proposed State program: Provided, That the Secretary shall
not implement a Federal program prior to the expiration of the initial period
allowed for submission of a_’%atp,pmgmm as provided for in clause (1) of
this subsection; or : -

(3) fails to implement, 8uf0rcé, or maintain its approved State program
as provided for in this Act.

If State compliance with clause (1) of this subsection requires an act of the
State legislature, the Secretary may exteud the period of submission of a State
program up to an additional six months. Promulgation and implementation of a4
Federal program vests the Secretary with exclusive jurisdiction for the regula-
tion and control of surface coal mining and reclamation operations taking place
on lands within any State not in compliance with this Act. After promulgation and
implementation of a Federal program the Secretary shall be the regulatory
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authority. If a Federal program is implemented for a iState, subsections 422 (a),
(¢), apd (d) shall not apply for a period of one year following the date of such
implementation. In promulgating and implementing a Federal program for a
particular State the Secrefary shall take into consideration the nature of that
State's terrain, climate, biological, chemical, and other relevant physical
conditions.

(b) In the event that a State has a State program for surface coal mining,
and is not enforcing any part of such program, the Secretary may provide for
the Federal enforcement, nnder the provisions of section 421, of that part of the
State program not being enforced by sunch State.

(¢) Prior to promulgation and implementation of any proposed Federal pro-
gram, the Secretary shall give adequate public notice and hold a public hearing
in the affected Statc.

(d) Permits issued pursuant to an approved State program shall be valid
but reviewable under a Federal program. Immediately following promulgation
of a Federal program, the Secretary shall nndertake to review such permits
to determine that the requirements of this Act are not violated. If the Secre-
tary determines any permit to. have been grauted coutrary to the requirements
of this Act, he shall so advise the permittee and provide him an opportunity for
hearing and a reasonable opportunity for submission of a new application
anud reasonable time, within a time Hmit prescribed in regulations promulgated
pursuant to section 401, to conform ongoing surface mining and reclamation
operations to the requirements ot the Federal program.

(e) A State which has failed to obtain the approval of a State program
prior to implemeutation of a Federal program may submit a State program
at any tilme after such implementation. Upon the submission of such a program,
the Secretary shall follow the procedures set forth in section 403 (L) and shall
approve or disapprove the State program within six months after its sub-
mittal. Approval of a State program shall be based on the determination that the
State has the capability of carrying out the provisions of this Act and meeting
its purposes through the criteria set forth in section 403(a) (1) through (6).
Until a State program is approved as provided under this section, the Federal
program shall remain in effect and all actions taken by the Secretary pursuant
to such Federal program, including the terms and conditions of any permit
issued thereunder shall remain in effect.

(f) Permits issued pursnant to the Federal program shall be valid under
any superseding State program : Provided, That the Federal permittee shall
have the right to apply for a State permit to supersede his Kederal permit.
The State regulatory authority may review snch permits to determine that
the requirements of this Act and the approved State program are not violated.
Shonld the State program contain, additional requirements not contained in
the Federal program, the permittee will be provided opportunity for hearing
and a reasonable time, within a-time limit prescribed in regulations promul-

gated pursuant to section 401, to conform ongoing surface'mining and reclamation
opeutmn.s to the additional State requirements.

(g) Whenever a Federal program is promulgated for a State purguant to
this Act, any statutes or regulations of sueh State which are in effect to regu-
late surface wining and reclamation operations subject to this Act shall be
preempted and superseded by the Federal program. The Secretary shall set
forth in rules and regulations any State law or regulation which is preempted
and superseded by the Fedeval program.

(h) Any Federal program shall include a process for coordinating the review
and issuance of permits for surface mining and recalamation operations with
any other Federal or State permit process applicable to the proposed operation.

STATE LAWS

Sec. 405. (a) No State law or regulation in effect on the date of enactment
of this Act, or which may become effective thereafter, shall be superseded by
any provision of this Aet or any regulation issued pursuant thereto, except
insofar as snch State law or regulation is inconsistent with the provisions of
this Act.

(b) Any provision of any State law or regulation in effect npon the date of
enactment of this Act, or which may become effective thereafter, which pro-
vides for more stringent land use and environmental controls and regulations
of surface coal mining and reclamation operations than do the provisions of
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this Act or any regulation issued pursuant thereto shall not be construed to be
inconsistent with this Act. The Secretary shall set forth in the rules and- regu-
lations any State law or regulation which is construed to be inconsistent with
this Act. Any provision of any State law or regulation in effect on the date
of enactment of this Act, or which mmay become effective thereafter, which
provides for the control and regulation of surface mining and reclamation
operations for which no provision is contained in this Aect shall not be con-
strued to be inconsistent with this Act.

PERMITS

SEc. 406. (a) On and after eight months from the date on which a State pro-
gram is approved by the Secretary, pursuant to section 403 of this Act, or on and
after eight months the date on which the Secretary has promulgated a Federal
program for a State not having a State program pursuant to section 404 of this
Act, no person shall engage in or carry out on lands within a State any surface
coal mining operations unless such person has first obtained a permit issued by
such State pursuant to an approved State program or by the Secretary pursuant
to a Federal program ; except a person conducting surface coal mining operations
under a permit from the State regulatory authority, issued in.accordance with the
provisions of section 402 of this Act, may conduct such operations beyond such
period if an application for a permit has been filed in aceordance with the pro-
visions of this Act, but the initial administrative decision has not been rendered.

(b) All permits issued pursuant to the requirements of this Act shall be issued
for a term not to exceed five years and shall be nontransferable : Provided, That
a successor in interest to a permittee who applies for a new permit within thirty
days of succeeding to such interest and who is able to obtain the bond coverage of
the original permittee may continue surface coal mining and reclamation opera-
tions according to the approved mining and reclamation plan of the original
permittee until such successor’s application is granted or denied.

(¢) A permit shall terminate if the permittee has not commenced the surface
coal mining and reclamation operations covered by such permit within three years
of the issuance of the permit : Provided, That with respect to coal to be mined for
use in a synthetic fuel facility, the permittee shall be deemed to have commenced
surface mining operations at such time as the construction of the synthetic fue
facility is initiated. :

(d) (1) Any valid permit issued pursuant to this Act shall carry with it the
right of successive renewal upon expiration with respect to areas within the
boundaries of the existing permit. The holder of the permit may apply for renewal
and such renewal shall be issued, subsequent to public hearing, if requested,
unless the regulatory authority finds in writing that—

(A) the terms and conditions of the existing permit are not being satis-
factorily met; or

(B) the present surface coal mining and reclamation operation is not in full
compliance with the environmental protection standards of this Act and the
approved State plan or Federal program pursuant to this Act; or

(C) the renewal requested jeopardizes the operator’s continuing responsi-
bility on existing permit areas; or

(D) the operator has not provided evidence that the performance bond in
effect for said operation will continue in full force and effect for any renewal
requested in such application as well as any additional bond the regulatory
authority might require pursuaut to section 409 ; or

(E) any additional revised or updated information required by the regula-
tory autbority has not been provided. Prior to the approval of any renewal

. of permit the regulatory authority shall provide notice to the appropriate

public authorities. et

(2) If an application for renewal of ‘a valid permit includes a proposal to
extend the mining operation beyond the boundaries authorized in the existing
permit, the portion of the application for revision of a valid permit.which ad-
dresses any new land areas shall be subject to the full standards applicable to
new applications under this Act.

(3) Any permit renewal shall be for a term not to exceed the period of the
originil permit established by this Act. Application for permit renewal shall be
made at least one hundred and twenty days prior to the expiration of the valid
permit.
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APPLICATION REQUIREMENTS

Skc. 407. (a) Each application for a surface coal mining and reclamation
permit pursuant to an approved State program or a Federal program under the
provisions of this Act shall be aceompanied by a fee as determined by the regun-
latory authority. Such fee may be less than but shall not exceed the actual or
anticipated cost of receiving, administering and enforcing such permit issued
pursnant to a State or Federal programn. The vegulatory authority may develop
procedures so as to enable the cost of the fee to be paid over the term of the
permit. . .

(b) The permit application shall be submitted in a manuer satisfactory to
the regnlatory authority and shall contain, among other things—

(1) the nanies and addresses of () the permit applicant; (B) every legal
owner of the property (surface and mineral), to be mined; (C) the holders
of any leasehold interest in the property; (D) any purchaser of record of
the property under a real estate contract; (1) the operator if he is a person
different from the applicant; and (F) if any of these are business entities
other thau a single proprietor, the names and addresses of the principals,
officers, and resident agent; .

(2) the names and addresses of the owners of record of all surface and
subsurface areas wtthin five hundred feet of any part of the permit area;

A (3) a statement of any current or previous surface coal mining permits in

the United States held by the applicant and the permit identification ;

(4) if the applicant is a partnership, corporation, association, or other
business eutity, the following where applicable: the names and addresses of
every officer, partner, director, or person performing a function similar to
a director, of the applicant, together with the name and address of any
person owning, of record or beneficially either alone or with associates,
10 per centumn or more of any class of stock of the applicant and a list of alt
names under which the applicant, partner, or principal shareholder previ-
ously operated a surface mining operation within the United States;

(H) a statement of whether the applicant, any subsidiary, affiliate, or
persons controtled by or nnder common control with the applicant, has ever
lield a Federal or State mining permit which snbsequent ro 1960 hias been
suspended or revoked or has had a mining bond or similar security deposited
in lien of bond forfeited and, if 50, a brief explanation of the facts involved ;

(G) a copy ot the applicant’s advertisement to be published in a° news-
paper of general circulation in the locality of the proposal site at least once
a week for four successive weeks, and which includes the ownership, a de-
scription of the exact loeation and boundaries of the proposed site sufficient
%0 that the proposed operation is readily locatable by local residents, and
the location of where the application is available for public inspection;

(7) o description of the type and method of coal mining operation that
exists or is proposed, the engineering techniques proposed or used, and the
equipment used or proposed to be used.

(8) the anticipated or actual starting and termination dates of each
phase of the mining operation and number of acres of land to be affected ;

(9) a statement of those doecuments upon which the applicant bases his
legal right to enter and comnience surface mining operations on the area
affected, and whether that right is the subject of pending court litigation :
Provided, That nothing in this Act shall be construed as vesting in the regula-
tory authority the jurisdiction to adjudicate property title disputes.

(10) the name of the watershed and location of the surface streany or
tributary into which surface and pit drainage will be discharged;

(11) a determination of the hydrologic consequences of the mining and
reclamation operations, Loth on and off the anine site, with respect to the
hydrologic regime. quantity and quality of water in surface and ground
water systems including the dissolved and suspended solids under seasonal
flow conditions and the collection of sufficient data for the mine site and
surrounding areas so that an assessment can be made by the regulatovy au-
thority of the probable cumulative impacts of all anticipated mining in the
area npon the hydrology of the area and particularly upon water avail-
ability : Provided, howecver, That this determination shall not be required
until such time as hydrologic information on the general area prior to mining
is made available from an appropriate Federal or State agency;

732
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(12) when requested by the regulatory authority, the climatological
factors that are peculiar to the locality of the land to be affected, including
the average seasonal precipitation, the average direction and velocity of pre-
vailing winds, and the seasonal temperature ranges;

(13) an accurate map or plan to an appropriate scale clearly showing
(A) the land to be affected as of the date of application and (B) all types
of information set forth on topographical maps of the United States Geolog-
ical Survey of a scale of 1:24000 or larger, including all manmade features
and significant known archeological sites existing on the date of application,
Such a map or plan shall, among other things specified by the regulatory au-
thority, show all boundavies of the land to be affected, the boundary lines
and nanies of present owners of record of all surfiace areas abutting the per-
mit area, and the location of all buildings within one thousand feet of the

- permitarea ;

(14) cross-section maps or plans of the land to be affected including the
actual area to be mined. prepared by or under the direction of and certified
by a qualified registered professional eugineer, with assistance from ex-
perts in related fields suell as land surveying, landscape architecture, and
geology, showing pertinent elevation and location of test borings or core
samplings and depicting the following information; thie nature and depth
of the various strata of overburden; the location of subsurface water, if en-
countered, and its gnality; the nature and thickness of any coal or rider
seam above the coial seam to be mined ; the nature of the stratum immediately
beneath the coal seani to be mined ; all mineral crop lines and the strike and
dip of the coal to be mined within the area of land to be affected ; existing or
previous surface mining limits ; the location and extent of known workings
of any underground mines, including mine openings to the surface; the loca-
tion of “acquifers;” the estimiuted elevation of the water table; the location
of spoil, waste, or refuse areas and topsoil preservation areas; the location
of all impoundinents for waste or erosion control ; any settling or water treat-
ment facility ; constructed or natural drainways and the location of any
discharges to any surface body of water on the area of land to be affected or
adjacent thereto ; and profiles at appropriate cross sections of the anticipated
tinal surface configuration that will be achieved pursuant to the operator’s
proposed reclamation plan;

(15) a statcmment of the result of test borings or core samplings from the
permit area, including logs of the drill lioles; the thickness of the coal seam
found, an analysis of the chemical properties of sneli coal; the sulfur con-
tent of any coal seam ; chemicial analysis of potentially acid or toxic form-
ing sections of the overburden; and chemical analysis of the stratum lying
immediately underneath the coal to be mined ; and

(16) information pertaining to coal seams, test borings, or core sam-
plings as required by this section shall be made available to any person with
an interest which is or may be adversely affected: Provided, That informa-
tion which pertains only to the analysis of the chemical and physical prop-
erties of the coal (excepting information regarding such mineral or elemental
content which is potentially toxic in the environment) shall be kept con-
fidential and not made & matter of public record.

(¢) Bach applicant for a permit shall be required to submit to the regulatory
authority as part of the permit application a certificate issued by an insurance
company authorized to do business in the United State certifying that the appli-
cant has a public liability insurance policy in forece for the surface mining and
reclamation operations for which such permit is sought, or evidence that the
applicant has satisfied other State or Federal self-insurance. requirements. Such
policy shall provide for personal injury :m(} property damage protection in an
amount adequate to compensate any persons damaged as a result of surface
coal mining and reclamation operations including use of explosives and entitled
to compensation under the applicable provisions of State law. Such policy shall
be maintained in full force and effect during the terms of the permit or any
renewal, including the length of all recl:amation operations.

(d) Each applicant for a permit shall be required to submit to the regulatory
authority as part of the permit application a reclamation plan which shall meet
the requirements of this Act.

(e) Each applicant for a surface coal mining and reclamation permit shall
file a copy of his application for public inspection with the recorder at the court-

LY
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house of the county or an appropriate public oﬁice approved by the regulatory
aunthority where the mining is proposed to occur, except for that mfornntlon per-
taining to the coal seam itself.

RECLAMATION PLAN REQUIREMENTS

SEc. 408. (a) Bach reclamation plan submitted as part of a permit applieca-
tion pursuant to any approved State program or a Federal program uunder the
provisions of this Act shall include, in the degree of detail necessary to demon-
strate that reclamation required by the State or Federal program can be ac-
complished, a statement of:

(1) the identification of the lands subject to surface coal mining opera-
tions over the estimated life of those operations and the size, sequence, and
timing of the subareas for which it is anticipated that individual permits
for mining will be sought;

(2) the condition of the land to be covered by the permit prior to any
niining including :

(A) the uses existing at the time of thie application, and if the land
hag a history of previons mining, the uses which preceded any mining;
and

(B) the capability of the land prior to any mining to support a variety
of uses giving consideration to soil and foundation characteristics,
topograplhy, and vegetative cover;

(3) the use which is proposed to be made of the land following reclama-
tion, including a discussion of the utility and capacity of the reclaimed land
to support a variety of alternative uses and the relationship of such use to
existing land use policies and plans, and the comments of any owner of the
surface, State, and local governments or agencies thereof whicli would have
to initiate, implement, approve or authorize the proposed nse of the land
following reclamation; )

(4) a detailed description of how the proposed post-mining land use is
to be achieved and the necessary support activities which may be needed
to achieve the propose(l land use;

(5) the engineering techmques proposéd to be used in mining and recla-
mation and a description of the major equipment; a plan for the control
of surface water drainage and of water accumulation; a plan, where appro-
priate, for backfilling, soil stabilization, and compacting, grading, and ap-
propriate revegetation; an estimate of the cost per acre of the reclamation,
including a statement as to how the permittee plans to comply with each
of tlie requirements set out in section 415 ;

(G) the steps to be taken to comply with applicable air and water quality
laws and regulations and any applicable health and safety standards;

(7) the cousideration which has been given to developing the reclamation
plan in a manner consistent with .local, physical environmental, and clima-
tological conditions and current mining and reclamation technologies ;

(8) the consideration which has been given to insuring the maximum
econoniically practicable recovery of the mineral resource;

(9) a detailed estimated timetable for the accomplishment of each major
step in the reclamation plan;

(10) the consideration which has been given to making the surface min-
ing and reclamation operations consistent with surface owner plans, and
applicable State and local land use plans and programs ;

(11) =all lands, interests in lands, or options on such interests hield by the
applicaut or pending bids on interests in lauds by the applicant, which lands
are contiguous to the area to be covered by the permit ;

(12) the results of tést borings which the .1pphcaut has m.\(le at the area
to be covered by the permit, including the location of subsurface water, and
an analysis of the chemical properties including acid-forming properties of
the ineral and overburden: Provided, That information about the mineral
shall be withheld by the regulatory authority if the applicant so requests;

(13) a detailed description of tlie measures to be taken during the mining
and reclamation process to assure the protection of :

(A) the quality of surface and ground water systems, both on- and
off-site, from adverse effects of the mining and reclamation process ;

(B) the rights of present users to such water; and -
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(C) the quantity of surface and ground water systems, both on- and
off-site, from adverse effects of the mining and reclamation process or to
provide alternative sources of water where such protection of quantity
cannot be assured;

(14) such other requirements as the regulatory authority shall prescribe
by regulation.
(b) Any information required by this section which is not on public file pur-
suant to State law shall be held in confidence by the regulatory authority.

PERFORMANCE BONDS

Sec. 409. (a) After a surface coal mining and reclamation permit applieation
has been approved but before such a permit is issued, the applicant shall file
with the regulatory authority, on a form prescribed and furnished by the
regulatory authority, a bond for performance payable, as appropriate, to the
United States or to the State, and conditional upon faithful performance of all.
the requirements of this Act and the permit. The bond shall cover that area
of land within the permit area upon which the operator will initiate and con-
duct surface ¢oal mining and reclamation operations within the initial term
of the perinit. As succeeding increments of surface coal mining and reclamation
operations are to be iunitiated and conducted within the permit avea, the permittee
shall file with the regulatory authority an additional bond or bonds to cover
such increments in aceordance with this section. The amount of the hond re-
quired for each bhonded area shall depend upon the reclamition requirements of
the approved permit and shall be determined by the regulatory authority. The
amount of the bond shall be sutlicient to assuve the completion of the reclamation
plan if the work had to be performed by the regulatory authority in the event
of forfeiture and in no case shall the hond-for the entire avea under one permit
be less than $10,000.

(b) Liability under the bond shall be for the duration of the surface coal
mining and reclamation operations and for a period coincident with operator’s
responsibility for vegetation requirements in section 415.

The bond shall be executed by the operator and a corpovate surety licens_éd
to do business in the State where such operation is located, except that the
operator may elect to deposit cash, negotiable bonds of the United States Gov-
ernment or such State, or negotiable certificates of deposit of any bank orga-
nized or transacting business in the United States. The cash deposit or market
value of such securities shall be equal to or greater than the amount of the bond
required for the bouded area.

(¢) The regulatory authority may accept the bond of the applicant itself with-
out separate surety when the applicant demonstrates to the satisfaction of the
regulatory authority the existeuce ot a suitable agent to veceive service of process
and a history of financial solvency and continuous operation sufficient for an-
thorization to self-insure or bond such auount.

(d) Cash or securities so deposited shall be deposited upon the same terms as
the terms upon which surety bonds may be deposited. Such securities shall be
security for the repayment of such negotinble certificate of deposit. .

(e) The amount of the bond or deposit required and the terms of each nc-
ceptance of the applicant’s bond shall be adjusted by the regulatory authority
from time to time as affected land acreages are increased or decreased or where
the cost of future reclamation changes.

PERMIT APPROVAL OR DENTAL

Skc. 410. (a) Upon the basieof a complete mining application and reclamation
plan or a revision or renewal therenfgns,vequired by this Act and pnrsuant to an
approved State program or he(lep.u wogram under the provisions of this Aect,
including public notification and an opportunity for a public hearing as required
by section 413, the regulatory authority shall grant or deny the application
for a permit an(l notify the .‘llelC‘lllt in writing no later than six months after
submission of the complete mining and reclamation plan. Within ten days after
the granting of a permit, the regulatory authority shall notify the local official
who has the duty of collecting real estate taxes in the local political subdivisions
in whieh the area of land to be affected is located that a permit has been issued
and shall describe the location of the land.

-
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(b) No permit or revision application shall be approved unless the application
affirmatively demonstrates and the regulatory authority finds in writing on the
basis of the information set forth in the application or from information other-
wise available which will be documented in the approval, and made available to
the applicant, that— .

(1) all the requirements of this Act and the :State or Federal program
have been complied with; '

(2) the applicant has demonstrated that reclamation as required by this
act and the. State or Federal program can be accomplished under the recla-
mation plan contained in the permit application ;

(8) the assessment of the probable cumulative impact of all anticipated
mining in the area on the hydrologic balance specified in section 407 (b) has
been made by the regulatory authority and the proposed operation thereof

" has been designed to prevent significant irreparable offsite damage to hydro-

logic balance;

(4) the area proposed to be mined is not included within an area designated
unsuitable for surface coal mining pursuant to section 422 of this Act or is
not within an area under study for such designhation in an administrative
proceeding commenced pursuant to section 422(a) (4) (D) or section 422(c)
(unless in such an area as to which an administrative proceeding has com-
menced pursuant to such sections, the operator making the permit application
demonstrates that, prior fo the date of enactment of this Act, he has made
substantial legal and financial commitments in relation to the operation
for which he is applying for a permit) ; and

(5) the proposed surface coal mining operation, if located west of the
one hundredth meridian west longitude, would not have a substantial ad-
verse effect on alluvial valley floors underlain by uncounsolidated stream
laid deposits where farming can be practiced in the forin of irrigated, flood
irrigated, or naturally subirrigated hay meadows or other crop lands (ex-
cluding undeveloped range lands), where such valley floors are significant
to the practice of farming or ranching operations, including potential farming
or ranching operations if such operations are significant and economically
feasible: Provided, That this subparagraph (5) shall not affect those sur-
face coal mining operations which in the year preceding the enactment of
this Act (1) produced coal in comniercial quantities, and (2) were located
within or adjacent to alluvial valley floors or had obtained specific permit
approval by the State regulatory authority to conduct surface coal mining
operations within said alluvial valley floors or for which substantial finan-
cial and legal commitments, as determined by the Secretary, had been made
prior to January 1, 1977.

(¢) The applicant shall file with his permit application a selhedule listing any
and all notices of violations of this Act and any law, rule, or regulation of the
United States or of any department or agency in the United States pertaining
to air or water environmental protection inecurred by the applicant in connection
with any surface coal mining operation during the one-year period prior to the
date of application. The schedule shall also indicate the final resolution of any
such notice of violation. YWhere the schedule or other information available to
the regulatory authority indicates that any surface coal mining operation owned
or controlled by the applicant is currently in violation of this Act or such other
laws referred to in this subsection, the permit shall not be. issued until the appli-
cant submits proof that such violation has Dheen corrected or is in the process of
being corrected to the satisfaction of the regulatory authority, department, or
agency which has jurisdiction over such violation, and no permit shall be is-
sued to an applicant after a finding by the regulatory authority, after oppor-
tunity for hearing, that the applicant, or the operator specified in the application,
controls or lhas controlled mining operations with a demonstrated pattern or
willful violations of this Act of sucll nature and duration with such resulting
irreparable damage to the environment as to indicate an intent not to comply
with the provisions of this Act.

REVISION OF PERMITS
Skc. 411. (a) (1) During the term of the pwrmit the permittee may submit an

application, together with a revised reclansiiing plan, to the regulatory authority
for a revision of the permit.

D 786 502



21

(2) An application for a revision of a permit shall not be approved unless the
regulatory authority finds that reclamation as required by this Act and the State
or Federal program can be accomplished under the revised Reclamation Plan. The
revision shall be approved or disapproved within a period of time established by
the State or Federal program. The regulatory authority shall establish guidelines
for a determination of the scale or extent of a revision request for which all per-
mit application information requirements and procedures, including notice and
hearings, shalt apply : Provided, That any revisions which propose a substantinl
change in the intended future use of the land or significant alterations in the
Reclamation Plan shall, at a minimum Dbe subject to notice and hearing
requirements.

(3) Any extensions to the area covered by the permit except incidental bound-
ary revisions must be made by application for another permit.

(b) No transfer, assignment, or sale of the rights granted under any permit
issued pursuant to this Act shall be made without the written approval of the
regulatory authority.

(¢) The regulatory authority shall within a time limit prescribed in regula-
tions promulgated by the regulatory authority, review outstanding permits and
may require reasonable revision or modification of the permit provisions during
the term of such permit: Provided, That such revision or modification shall be
based upon a written finding and subject to notice and hearing requirements
established by the State or Federal program.

COAL EXPLORATION PERMITS

SEc. 412, (a) Each State or Federal program for a State shall include a require-
ment that coal exploration operations which substantially disturb the natural
land surface be conducted in accordance with exploration regulations issued by
the rgulatory authority. Such regulations shall include, at a minimnum, (1) the
requirement that prior to conducting any exploration under this section, any
person must file with the regulatory authority notice of intention to explore and
such notice shall include a description of the exploration area and the period
of supposed exploration and (2) provisions for reclamation in accordance with
the performance standards in section 415 of this Act of all lands disturbed in
exploration, inclnding excavations, roads, drill holes, and the removal of neces-
sary facilities and equipment.

(b) Informnation submitted to the regulatory authority pursuant to this sub-
section as confidential concerning trade secrets or privileged commeicial or
financial information which relates to the competitive rights of the person or
entity intended to explore the described area shall not Le available for public
examination.

(e) Any person who conducts any coal exploration activities which substan-
tially disturb the natural land surface in violation of this section or regulations
issued pursuant thereto shall be subject to the provisious of section 418,

(d) Coal exploration on Federal lands shall be governed by section 4 of the
Federal Coal Leasing Amendments Act of 1975 (90 Stat. 1083).

PUBLIC NOTICE AND PUBLIC HEARINGS

SEC. 413. (a) At the time of submission of an application for a surface coal
mining and reclamation perniit, or revision of an existing permit, pursnant to
the provisions of this Act or an approved State prograw, the applicant shall
submit to the regulatory authority a copy of his proposed advertisement of the
ownership, precise location, and boundariss of the land to be affected. At the
time of submission such approved ady ertszment shall be placed by the applicant
in a local newspaper of general cireuldtion in the locality of the proposed snrface
mine at least once a week for four consecutive weeks. At the time of submission
the regulatory authority shall notify various local governmental bodies, planning
agencies, and sewage aund water treatment authorities, or water companies in
the locality in which the proposed surface mining will take place, notifying
them of the operator’s intention to surface mine a particularly described tract
of land aud indicating the application’s permit uumber and where a copy of
the proposed mining and reclamation plan may be inspected. These local bodies,
agencies, authorities, or companies have obligation to subinit written comments
within thirty days of receipt of notification on the mining applications with
respect to the effect of the proposed operafion on the environment which are
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within their area of responsibility. Such comments shall be made available to
the public at the same locations as are the mining applications.

(b) ‘Any person with a valid legal interest or the officer or head of any
Federal, State, or local governmental agency or authority shall have the right
to file written objections to the proposed initial or revised application for a
permit for surface coal mining and reclamation operation with- the regulatory
-authority within thirty days after the first publication of the above notice. The
regulatory authority shall provide the applicant-with copies of all objections
_and the applicant shall have thirty days thereafter to file written response with
tlie regulatory authority if he so desires. If written objections are filed and
not considered frivolous by the regulatory authority and a hearing requested,
the regulatory authority shall then hold a public hearing in the locality of the
proposed mining or at the option of the objector at the State capital within thirty
days of the receipt of -such objections: Provided, That approval or denial of the
applications shall be accomplished pursuaunt to section 410(a). The regulatory
authority may arrange with the applicant upon request by any party to the
administrative proceeding access to the proposed mining area for the purpose
of gathering information relevant to the proceeding. At this public hearing,
the applicant for a permit shall have the burden of establishing that his appli-
cation is in compliance with the applicable State and Federal laws. Not less
than .ten days prior to any proposed hearing, the regulatory authority shall
respond to ‘the written objections in writing. Such response shall include the
regulatory authority’s preliminary proposals as to the terms and ‘conditions,

and amount of bond of a possible permit for the area in question and answers *

to material factual questions presented in the written objections. The regulatory
authority’s responsibility under this subsection shall in any event be to make
publicly available its estimate as to any other conditions of mining or reclama-
tion which may be required or contained in the preliminary propesal. In the
event all parties requesting the hearing stipulate agreement prior to the re-
quested hearings, and withdraw their request, such hearings need not be held.

(c) Without prejudice to the rights of the objectors or responsibilities of the
regulatory authority pursuant to this section, the regulatory authority may estab-
lish an informal conference procedure to resolve snuch written objection in lieu
of ‘holding a formal transcribed procedure.

(d) The procedures for conduct of hearings under the Act shall be established

* by the regulatory authority. The ‘Secretary shall not preseribe such procedures

as a condition for approval of a ‘State program.
' (e) For the purpose of such hearing, the regulatory authority may administer
oaths, subpena witnesses, or written or printed materials, compel attendance of
the witnesses, or production of the materials, and take évidence including but
uot limited to site inspections of the land to be affected and other surface coal
mining operations carried on by the applicant in the general vicinity of the pro-
posed operation. A verbatim record of each public hearing required by this Act
shall be made, and a transceript made available on the motion of any party or
by order of the regulatory authority.

(£) Where the lands included in an application for a permit are the subject of
a Federal coal lease in connection with which hearings were held and determina-
tions were made under sections 2(a) (3)(A), (B) and (C) of the Mineral Lands
Leasing Act, as amended (30 U.S.C. 201a) (3) (A), (B) and C), such hearings
shall be deemed as to the matters covered to satisfy the requirements of this
section and such -determinations shall be deemed to be a part of the record and
conclusive for purposes of section 410 and of this section.

DECISIONS OF REGULATORY AUTHORITY AND APPEALS

ISEC. 414, (a) If a public hearing has been held pursuant to section 413 (b), the
regulatory authority shall issue and furnish the applicant for a permit and persons
who are parfies to the administrative proceedings with the written finding of
the regulatory authority, granting or denying the permit in whole or in part and
stating the reasons therefor, within thirty days of said hearings.

(b) If there has been no public hearing held pursuant to sections 413(Db), the
regulatory authority shall notify the applicant for a permit no later than six
months after the date on which a complete application was filed, whether the

application thas been approved or disapproved. If the application is approved, the

pernit shall be issued. If the application is disapproved, specific reasons therefor
must be set forth in the notification. Within thirty days after the applicant is
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notified that the permit or any portion thereof has been denied, the applicant may
request a hearing on the reasons for the said disapproval. The regulatory author-
ity shall hold a hearing within thirty days of such request and provide notifica-
tion to all interested parties at the time that the applicant is so notified. Within
thirty days after the hearing the regulatory authority shall issue and furnish
the applicant, and all persons who participated in the hearing pursuant to section
413(b) with the written decision of the regulatory authority granting or denying
the permit in whole or in part and stating the reasons therefor.

i(¢) Any applicant, or any.other party to the administrative proceeding who
filed written objections and participated in the hearing if one was held, and who
is aggrieved by the decision gr by the failure of the regulatory authority to act
within the time limits specified in this section and in section 413 of this Act, shall
have the right of appeal in accordance with sections 426 of this Act.

ENVIRONMENTAL PROTECTION PERFORMANCE STANDARDS

SEC. 415. (a) Auny permit issued under any approved State or Federal program
pursuant to this Act to conduct surface coal mining operations shall require that
such surface coal mining operations will ineet all applicable performance stand-
ards of this Act, and such other requirements as the regulatory authority shall
promulgate.

{(b) General performance standards shall be applicable to all surface coal
mining and reclamation operations and shall require the operator as a minimum
to—

1(1) conduct surfaée coal mining operations so as to maximize the utiliza-
tion and conservation of the solid fuel resource being recovered by using
the best techmnology currently available so that reaffecting the land in the
future through surface coal mining can be minimized;

(2) restore the land affected to a condition at least fully capable of
supporting the uses which it was capable of supporting prior to any mining,
lor higher or better uses of which there is a reasonable likelihood, so long
as such use or uses do not present any actual or probable hazard to public
health or safety or pose auy actual or probable threat of water diminution
lor degradation below water quality standards established pursuant to ap-
plicable Federal and State law and the permit applicants’ declared proposed
land use following reclamation is not deemed to be (i) impractical or un-
reasonable, (ii) inconsistent with applicable land use policies and plans,
(iii) involving unreasonable delay in implementation, or (iv) violative of
Federal, State, or local law ; ’

(8) with respect to all surface coal mining operations backfill, compact
(where advisable to insure stability or to prevent leaching of toxic mate-
rials), and grade in order to restore the approximate original contour of
the land with all highwalls, spoil piles and depressions eliminated (unless
small depressions are needed in order to retain moisture to assist revegeta-
tion or as otherwise authorized pursuant to this Act) : Provided, however,
That in surface coal mining which is carried out at the same location over a
snbstantial period of time where the operation transects the coal deposit,
and the thickness of the coal deposits relative to the volume of the overburden
is large and where the operator demonstrates that the overburden and other
spoil and waste materials at a particular point in the permit area or other-
wise available from the entire permit area is insufficient, giving due con-
sideration to volumetric expansion, to restore the approximate original con-
tour, the operator, at a minimum, shall backfill, grade, and compact (where
advisable)’ using all available overburden and other spoil and waste mate-
rials to attain the lowest practicable grade but not more than the angle
of repose, to provide adequate.d inage and to cover all acid-forming and
other toxic materials, in ordep achieve an ecologically sound land use
compatible with the surrounding region: And provided further, That in
surface coal mining where the volume of overburden is large relative to the
thickness of the coal deposit and where the operator demonstrates that due .
to volumetric expansion the amount of overburden and other spoil and waste
materials removed in the course of the mining operation is more than suffi-
cient to restore the approximate original contour, the operator shall after
restoring the approximate contour, backfill, grade, and compact (where
advisable) the excess overburden and other spoil and waste materials to
attain the lowest grade but uot more than the angle of repose, and to cover

. 139 09



24

. all acid-forming and other toxic materials, in order to achieve an ecologically
sound land use compatible with the surrounding region and that such over-
purden or spoil shall be shaped and graded in such way as to prevent
slides, erosion, and water pollution and is revegetated in accordance with
the requirements of this Act: And provided further, That in surface coal
mining where the mining operation will remove an entire coal seam or

seams running through the upper section of a mountain, ridge or hill by -

removing all of the overburden and creating a level plateau or a gently
rolling contour with no high walls remaining, and capable of supporting
postmining agricultural, industrial, commercial, residential, or public
facility uses, the requirements of this section with respect to restoration to
approximate original contour with all high walls, spoil piles and depressions
eliminated shall not be applicable.

(4) stabilize and protect all surface areas including spoil piles affected
by the surface coal mining and reclamation operation to effectively control
erosion and attendant air and water pollution ;

(5) remove the topsoil from the land in a separate layer, replace it on the
backfill area, or if not utilized immediately, segregate it in a separate pile
" from other spoil and when the topsoil is not replaced on a baekfill area within

a time short enough to avoid deterioration of the topsoil, maintain a suc-
cessful cover by quick growing plant or other means thereafter so that the
topsoil is preserved from wind and water erosion, remains free of any con-
tamination by other acid or toxic material, and is in a usable condition
for sustaining vegetation when restored during reclamation, except if top-
soil is of insufficient quantity or of poor quality- for sustaining vegetation,
or if other strata can be shown to be more suitable for vegetation require-
ments, then the operator shall remove, segregate, and preserve in a like
manner such other strata which is best able to snpport vegetation ;

(6) restore the topsoil or the best available subsoil which is best able to
support-vegetation ; '

(7) protect offsite areas from slides or damage occurring during the sur-
face coal mining and reclamation operations, and not deposit spoil material
or locate any part of the operations or waste accumulations outside the permit
area; -

(8) create, if authorized in the approved mining and reclamation plan
and permit, permanent impouudments of water on mining sites as part of
reclamation activities only when it is adequately demonstrated that—

(A) the size of the impoundment is adequate for its intended purposes ;

(B) the impoundment dam construction will be so designed as to
"achieve necessary stability with anadequate margin of safety compatible
\1v&t)lé that of structures constructed under Public Law 83-566 (16 U.3.C.

)

1(C) the quality of impounded water will be suitable on a permanent
basis for its intended use and that discharges from the impoundment
will not degrade the water quality below water quality standards estab-
h'tshed pursuant to applicable Federal and State law in the receiving
stream ;

(D) the level of water will be reasonably stable ;

(E) final grading will provide adequate safety and access for proposed
water users ; and

(F) such water impoundments will not result in the diminution of.the

- quality or quantity of water utilized by adjacent or surrounding land-

-owners for. agricultural, industrial, recreational, or domestic uses; .
. (9) seal all auger holes with an impervious and noncombustible material
in order to prevent drainage except where the regulatory authority deter-
-mines that the resulting impoundment of water in such auger holes may
create a hg:lzard to the environment or the public healtli or safety ;

(10) mlpimize the disturbances to the prevailing hydrologic balance at
the mlne-§1te and in associated offsite areas and to the quality and quantity
of watgr.m surface and ground water systems both during and after surface

- coal mining operations and during reclamation by—
(A) avoiding acid or other toxic mine drainage by such measures as,
but not limited to—

(i) preventing or removing water from contact with toxic produc-

ing deposits; -
730
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vii) treating drainage to reduce toxic coritent which adversely af-
fects downstream water upon being released to water courses ;

(iii) casing, sealing, or otherwise managing boreholes, shafts, and
wells and keep acid or other toxic drainage from entering ground
and surface waters;

(B) (i) conducting surface coal mining operations so as to prevent, to
the extent possible using the best technology currently available, addi-
tional contributions of suspended solids to streamflow or runoff outside
the permit area above natural levels under seasonal flow conditions as
measured prior to any mining, and avoiding channel deepening or en-
largement in operations requiring the discharge of water from mines;

(ii) constructing any siltation structures pursuant to subparagraph
(B) (i) of this subsection prior to commencement of surface coal mining
operations, such structures to he certified by a qu'lliﬁed registered engi-
neer to be constructed as designed and as approved in the rec]amatlon
plan;

(C) removing temporary or large siltation structures from drainways
after disturbed areas are revegetated and stabilized ;

(D) restoring recharge capacity of the mined area to approximate pre-
mining conditions ;

(I8) replacing tlle water supply of an owner of interest in real property
who obtains all or part of his supply of water for domestic, agricultural,
industrial, or other legitimate use from an underground or surface source
where such supply has been affected by contamination, diminution or in-
terruption proximately resulting from mining;

(F) preserving throughout the mining and reclamation process the
essential hydrologic functions of alluvial valley floors in the arid and
semiarid areas of the country ; and

(G) such other actions as the regulatory authority may prescribe;

(11) with respect to surface disposal of mine wastes, tailings, coal process-
ing wastes, and other wastes in areas other than the mine working or exca-
vations, stabilize all waste piles in designated areas through construction
in compacted layers including the use of incombustible and impervions ma-
terials if necessary and dssure the final contour of the waste pile will be
compatible with natural surroundings and that the site can and will be
stabilized and revegetated according to the provisions of this Act;

(12) refrain from surface coal mining within five hundred feet from active
and abandoned underground mines in order to prevent breakthroughs and
to protect health or safety of miners: Provided, That the regulatory author-
ity shall permit an operator to mine closer to an abandoned underground
mine: Provided, That this does not create hazards to the health and safety
of miners; or shall permit an operator to mine near, through or partially
through an abandoned underground mine working where such mining
through will achieve improved resources recovery, abatement of water pol-
lution or elimnination of public hazards and such mining shall be consistent
with the provisions of the Act;

(13) design, locate, construct, operate, maintain, enlarge, modify, and
remove, or abandon, in accordance with the standards and criteria developed
pursuant to subsection (c) of this section, all existing and new coal mine
waste piles consisting of mine wastes, tailings, coal processing wastes, or
other liquid and solid wastes and used either temporarily or permanently as
dams or embankments ;

(14) insure that all debris, acid forming materials, toxic materials, or
materials constituting a fire hazard are buried and compacted or otherwise
disposed of in a manner designed to prevent contamination of ground or sur-
face waters and that contingency plans are developed to prevent sustained
combustion;

(15) insure that explosives ¢ \éd only in accordance with existing
State and Federal law and the egh ations promulgated by the regilatory
authority, which shall include provisions to—

(A) provide adequate advance written notice by publication and/or
posting of the planned blasting:s hedule to designated urits of local gov-
ernments and to residents wlid thight be affected by the use of such
explosives and maintain for a period of at least two years a log of the
madgnitudes and times of blasts which shall be available to the public;
an

791 507



26

(B) limit the type of explosives and detonating equipment, the size,
the timing and frequency of blasts based upon the physical conditions
of the. site so as to prevent (i) injury to persons, (ii) damage to public
and-private property outside the permit area, (iii) adverse impacts on
any underground mine, and (iv) change in the course, channel, or avail-
ability of ground or surface water outside the permit area ;

(C) require that all blasting operations be conducted by trained and
competent persons as certified by the regulatory authority.

(16) insure that all reclamation efforts proceed in an environmentally
sound manner and as coutemporaneously as practicable with the surface
coal mining operations: Provided, however, That where the applicant pro-
poses to combine surface mining operations with underground mining opera-
tions to assure maximum practical recovery of the mineral resources, the
regulatory authority may grant a variance for specific areas within the
reclamation plan from the requirement that reclamation efforts proceed as
contemporaneously as practicable to permit underground mining operations
prior to reclamation :

(A) if the regulatory authority finds in writing that:

(i) the applicant las presented, as part of the permit application,
specific, feasible plans for the proposed underground mining
operations ; .

(ii) the proposed underground mining operations are necessary or
desirable to assure maximun practical recovery of the mineral re-
source and will avoid multiple disturbance of the surface;

(iii) the applicant has satisfactorily demonstrated that the plan
for the underground mining operations conforms to requirements for

- underground mining in the jurisdiction and that permits necessary

for the wnderground mining operations have been issued by the
appropriate authority ;

1(iv) the areas proposed for the variance have been shown by the
applicant to be necessary for the implementing of the proposed
underground mining operations; '

(v) no substantial adverse environmental damage, either on-site
or off-site, will result from the delay-in completion of reclamation
as required by this Act;

‘(vi) provisions for the off-site storage of spoil will comply with
section 415(d) (1) ;

(B) if the Secretary has promulgated specific regulations to govern
the granting of.such variances in accordance with the provisions of this
subsection and section 401, and has imposed such additional require-
ments as he deems necessary ;

(C) if variances granted under the provisions of this subsection are
to be reviewed by the regnlatory authority not more than three years
from the date of issuance of the permit; and

(D) if liability under the bond filed by the applicant with the regula-
tory authority pursuant to section 409(b) shall be for the duration of
the underground mining operations and until the requirements of sec-
tions 415(b) and 419 have been fully complied with.

(17) insure that the construction, maintenance, and postmining conditions
of access roads into and across the site of operations will control or prevent
erosion and siltation, pollution of water, damage to fish or wildlifé or their
habitat, or public or private property to the extent that thie operator retains
legal contro] of the access roads in question: Provided, That the regulatory
aunthority may permit the retention after mining of certain access roads
where consistent with State and local land use plans and programs and where
necessaly may permit a limited exception to the restoration of approximate
original contour for that purpose;

(18) refrain from the coustruction of roads or other access ways up a
stream bed or drainage channel or in such proximity to such chamnel so as
to seriously alter the normal flow of water ;

(19) establish on the regraded areas, and all other lands affected, a diverse,
effective, and permanent vegetative cover native to the area of land to be
affected and capable of self-regeneration and plant succession at least equal
in extent of cover to the natural vegetation of the area; except that intro-
duced species may he used in the revegetation process where desirable and
necessary to achieve the approved postmining land use plan;

s’ e
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1(20) assume the responsibility for successful revegetation, as required
by paragraph (19) above, for a period of five full years after the last year of
augmented seeding, fertilizing, irrigation, or other work in order to assure
compliance with paragraph (19) above, except in those areas or regions of
the country where the annual average precipitation is twenty-six inches or
less, then the operator’s assumption of responsibility and liability will extend
for a period of ten full years after the last year of augmented seeding, fer-
tilizing, irrigation, or other work: Provided, That when the regulatory
authority approves a long-term intensive agricultural postmining laud use, the
applicable five- or ten-year period of responsibility for revegetation shall
commence at the date of initial planting for such long-term intensive agricul-
tural postmining land unse: Provided further, That when the regulatory au-
thority issues a written finding approving a long-term, intensive, agricultural
postmining land use as part of the mining and reclamation plan, the author-
ity may graut exception to the provisions of paragraph (19) above;

(21) provide for an undisturbed natural barrier beginning at the eleva-
tion of the lowest coal seam to be mined and extending from the outslope
for such distance as the regulatory authority shall determine shall be re-
tained in place as a barrier to slides and erosion; and

(22) meet such other criteria as are necessary to achieve reclamation in
accordance with the purposes of this Act, taking into consideration the
physical, climatological, and other characteristics of the site.

(e¢) The following performance standards shall be applicable to steep-slope sur-
face coal mining and shall be in addition to those general performance standards
required by this section : Provided, however, That the provisions of this subsec-
tion (d) shall not apply to those situations in which an operatov is mining on flat
or gently rolling terrain, on which an occasional steep slope is encountered
through which the mining operation is to proceed, leaving a plain or pre-
dominantly flat area or, except for provisions of subparagraph (1) of this sub-
section, to those situations where the mining operation will remove an entire
coal seam or seams running through the upper section of a mountain, ridge or
hill by removing all of the overburden and creating a level plateaun or a gently
rolling contour with no highwalls remaining, and in granting a permit for such
a mining operation the regulatory authority shall require that— .

(A) the toe of the lowest coal seam mined and the overburden associated
with it are retaiued in place as a barrier to slides and erosion;

(B) the reclaimed area is stable ;

(C) the resulting plateau of rolling contour drains inward from the out-
slopes except at specified points ;

(D) no damage will be done to natural water courses ;

(E) all excess spoil material not retained on the mountaintop be placed in
a valley fill utilizing french rock drains constrncted through the complete
height of the fill to insure maximum drainage control unless the operator
demonstrates that more advanced tecliniques achieving an equal or higher
level of drainage control are feasible;

(F') all other requirements of this Act will be met; and

(G) the regnlatory authority shall promulgate specific regulations to gov-
ern the granting of permits and may impose such additional requirements as
he deems to be necessary.

(1) Insure that when performing surface coal mining on steep slopes, no
debris, abandoned or disabled equipment, spoil material, or waste mineral mat-
ter be placed on the downslope below the bench or mining cut, except that where
necessary soil or spoil material from the initial block or short linear cut of earth
necessary to obtain initial access to the coal seam in a new surface coal mining
operation can be placed on a limited and specified area of the downslope below the
initial cut if the permittee demonstrates that such soil or spoil material will not
slide and that the other requirements of this subsection can still be met: Provided,
That spoil mnaterial in excess of that required for the reconstruction of the ap-
proximate original contour undgr the provisions of paragraph 415(b)(3) or
415(¢) (2) or excess spoil from a surface coal mining operation granted a permit
under subsection 415(c) may be permanently stored at such offsite spoil storage
areas in snch a manner as to assure that—

(A) spoil is transported and placed in a contolled manner in position for
concurrent compaction and in such a way to assure mass stability and to

prevent mass movement ;
ivg " ; 9 3
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(B) the areas of disposal are within the bonded permit areas and all
organic matter shall be removed immediately prior to spoil placem.ent;’

(C) appropriate surface and internal drainage systems and diversion
ditches are nsed so as to prevent spoil erosion and movement ;

(D) the disposal area does not contain springs, natural water courses or
wet weather seeps unless lateral drains are constructed from the wet areas
to the main underdrains in such a manner that filtration of the water into
the spoil pile will be prevented ;

(B) if placed on a slope, the spoil is placed upon the most moderﬂ@e slope
among those upon which, in the judgment of the regulatory authority, the
spoil could be placed in compliance with all the requirements of this Act,
and shall be placed, where possible, upon, or above, a mnatural terrace,
bencl, or berm, if such placement provides additional stability and pre-
vents 1mass ovement ; )

(F) where the toe of the spoil rests on a downslope, a rock toe buttress,
of sufficient size to prevent mass movenient, is constructed ;

(G) the final configuration is compatible with the natural drainage pat-
tern and surroundings and suitable for intended uses;

(H) design of the spoil disposal area is certified by a qualified registered
professional engineer in conformance with professional standards; and

(I) all other provisions of this Act are met.

(2) Complete backfilling with spoil material shall be required to cover com-
pletely the highwall and return the site to the approximate original contour,
-which material will maintain stability following mining and reclamation.

(3) The operator may not disturb land above the top of the highwall unless
the regulatory authority finds that such disturbance will facilitate conmipliance
with the envirommental protection standards of this section: Provided, however,
That the land disturbed above the highway shall be limited te that amount
necessary to facilitate said compliance.

* (4) For the purposes of this section, the term ‘“‘steep slope” is any slope above
twenty degrees or snch lesseér slope as may be defined by the regulatory authority
after consideration of soil, climate, and other characteristies of a region or State.

(d) The Secretary, with the written concurrence of the Chief of Engineers,
shall establish within one hundred and thirty-five days from the date of en-
actment, standards and ecriteria regulating the design, location, construction,
operation, maintenance, enlargement, modification, remeoval, and abandonment
of new and existing coal mine waste piles referred to in section 415 (b) (13) and
section 415(b) (5). Such standards and criteria shall conform to the standards
and criteria nsed by the Chief of Engineers to insure that flood control structures
are safe and effectively perform their intended function. In addition to en-
gineering and other technical specifications the standards and criteria developed
pursuant to this subsection must include provisions for: review and approval
of plans and specifications prior to construction, enlargement, modification, te-
moval, or abandonment; performance of periodic inspections during construc-
tion ; issuance of certificates of approval upon completion of construction; per-
formance of periodic safety inspections; and issuance of notices for required
remedial or maintenance work.

SURFACE EFFECTS OF UNDERGROUND COAL MINING OPERATIONS

SEeC. 416. (a) The Secretary shall promulgate rules and regulations directed
toward the surface effects of underground coal mining operations. embodying
the following requirements and in accordance with the procedures established
under section 401 of this Act: Provided, howecver, That in adopting any rules
and regulations the Secretary shall consider the distinet difference between
surface coal mining and underground coal mining. Such rules and regulations
shall not couflict with nor supersede auy provision of the Federal Coal Mine
Health and Safety Act of 1969 nor any regulation issued pursuant thereto, and
shall not be promulgated until the Secretary has obtained the written concur-
rveunce of the head of the department which administers such Act.

(b) Each permit issued under any.approved State or Federal program pur-
suant to this Act and relating to underground coal mining shall require the
operator to—

(1) adopt measures consistent with known technology in order to prevent
subsidence to the extent technologically and economically feasible, maximize

o
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mine stability, and maintain the value and use of such surface lands,
except in those instances where the mining technology nsed requires planned
subsidence in a predictable and controlled manuer: Provided, That nothing
in this subsection shall be constrred to prohibit the standard methods of
room and pillar continuous or conventional mining ; )

(2) seal all portals, entryways, drifts, shafts, or other openings between
the surface and underground mine working wheu. no longer needed for the
conduct of the mining operations; '

(3) fill or seal exploratory holes no louger necessary for mining, maxi-
niizing to the extent technologically and economically feasible return of
mine and processing waste, tailings, and any other waste incident to the
wmining operation, to the mine workings or excavations ;

(4) with respect to surface disposal of mine wastes, tailings, coal proc-
essing wastes, and other wastes in areas other than the mine workings or
excavations, stabilize all waste piles“created by the permitteg from current
operations through construction in compacted layers including the use of
incombustible and impervious materials if necessary and assure that the
leachate will not degrade below water quality standards established pursu-
ant to applicable Federal and State law surface or ground waters and that
the final contour of the waste accumulation will be compatible with natural
surroundings and that the site is stabilized and revegetated according to
the provisions of this section;

(5) design, locate, construct, operate, maintain, enlarge, modify, and
remove, or abandon, in aceordance with the standards and criteria developed
pursuant to section 413 (e), all existing and new coal mine waste piles con-
sisting of mine wastes, tailings, coal processing wastes, or other liquid and
solid wastes and used either temporarily or permanently as dams or
embankments ; X

(6) establish on regraded areas and all other lands affected, a diverse
and permanent vegetative cover capable of self-regeneration and plant
succession and at least equal in extent of cover to the natural vegetation
of the area;

(7) protect offsite areas from damages which may result from such
mining operations;

(8) eliminate fire hazards and otherwise eliminate conditions which
constitute a hazard to health and safety of the public;

(9) minimize the disturbances of the prevailing hydrologic balance at the
minesite and in associated offsite areas and to the quantity of water in sur-
face ground water systems both during and after coal mining operations and
during reclamation by

(A) avoiding acid or other toxic mine drainage by such measures as,
but not limited to—
.(i) preventing or removing water from contact with toxic produc-
ing deposits;
(ii) treating drainage to reduce toxic content which adversely
affects downstream water upon being released to water courses;
(iil) casing, sealing, or otherwise managing boreholes, shafts,
and wells to keep acid or other toxic drainage from entering ground
and surface waters; and
(B) conducting surface coal mining operations so as to prevent, to
the extent possible using the best technology currently available, addi-
tional contributions of suspended solids to streamflow or runoff outside
the permit area above natural levels under seasonal flow conditions
as meansured prior to any gnintag, and avoiding chaunel deepening or
enlargement in operations reqni“ring the discharge of water from mines;

(10) to the extent possible-using the best technology currently available,
minimize disturbances and adverse impacts of the operation on fish, wild-
life, and related environmental values, and achieve enhancement of such
resources where practicable;

(11) with respect to other surface inmipacts not specified in this subsection
including the construction of new roads or the improvement or use of exist-
ing roads to gain access to the site of such activities and for haulage, repair
areas, storage areas, processing areas, shipping areas, and other areas upon
which are sited structures, facilities, or other property or materials on the
surface resulting from or incident to such activities operate in accordance
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witll the standards established under section 415 of this title for such effects
which result from surface coal mining operations: Provided, That the Sec-
retary shall make such modifications in the requirements imposed by this
subparagraph as are necessary to acconnnodate the distinct difference be-
tween surface and underground coal mining ;

(12) locate openings for all new drift mines working acid-producing or

. iron-producing coal seams in such a manner as to prevent a gravity discharge

of water from-the mine.

¢c) In order to protect the stability of the land, the regulatory authority shall
suspend underground coal mining nnder urbdmzed areas, cities, towns, and com-
munities and adjacent to industrial or commercial bulldmgs, major impound-
ments, or permanent streams if he finds. iinminent danger to inhabitauts of the
urbanized areas, cities, towns, and communities.

(d) The provisions of title IV of this-Act relating to State and Federal pro-
grams, permits, bonds, mspectlons and enforcement, public review, and ad-
ministrative and judicial review shall be applicable to surface operations and
surface-immpacts incident to an underground coal mine with such modifications to
the permits application requirements, permit approval or denial procedures, and
.bond requirements as are necessary to accom:odate the distinct difference be-
" tween surface and underground coal.mining. The Secretary shall promulgate such
modifications in accordance with the rulemaking procedure established in section
401 of this Act.

INSPECTIONS AND MONITORING

SEc. 417. (a) The Secretary shall cause to be made such inspections of any
surface coal mining and reclamation operations as are necessary to evaluate the
. administration of approved State programs, or to develop or enforce any Federal
program,.and for such purposes authorized representatives of the Secretary
shall have a right of entry to, upon, or through any surface coal mining and
reclamation operations.

(b) For the purpose of developing or asgisting in the development, adminis-
tration, and enforcement of any .approved State or Federal program under this
Act or in the administration and -enforcement of any permit under this Act or
of determining whether any person is in violation of any requirement of any
such State or Federal program or any other requirement of this Act—

(1) the regulatory authority shall require any permittee to (A) estab-
lish and maintain appropriate records, (B) make monthly reports to the
regulatory authority, (C) install, use, and maintain any necessary moni-
toring equipment or methods, (D) evaluate results in accordance with such
methods, at such locations, intervals, and in such manner as a regulatory
authority shall prescribe, and (E) provide such other information relative
to surface coal mining and reclamation operations as tle regulatory au-
thority deems reasonable and necessary ;

(2) for those surface coal mining and reclamation operations which re-
move or disturb strata that serve as aquifers which mgmhcantl) insure the
hydrologic balance of water use either on or off the mining site, the regula-
tory authority shall specify those—

(A) monitoring sites to record the gunantity and quality of surface
drainage above and below the minesite as.well as in the potential zone
of influence;

(B) monitoring sites to record level, amount, and samples of ground
water and aquifers potentially affected by the mining and also direetly
below the lower most (deepest) coal seam to be mined ;

(C) records of well logs and borehole data to be maintained ; and

(D) monitoring sites to record precipitation.

The monitoring data collection, and_ analysis required by this section shall
be conducted according to standards and procedures set forth by the reg-
ulatory authority in order to assure their reliability and validity ; and

(3) the authorized representatives of the regulatory authority, with or
without advance notice and upon presentation of appropriate credentials (A)
shall have the right of entry to, upon, or through any surface coal mining
aud reclamation operations or any premises in which any records required
to be maintained under paragraph (1) of this subsection are loeated; and
(B) may at reasonable times, and without delay, have access to and copy
any records, inspect any momtormg equipment or method of operation re-

quired under this Act.
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(¢) The inspections by the regulatory anthority shall (1) occur on an ir-
regular basis averaging not less than one inspection per month for the surface
coul mining and reclamation operations covered by each permit; (2) occur with-
out prior notice to the permittee or his agents or employees except for necessary
onsite meetings with the permittee; and (3) inclunde the filing of inspection re-
ports adequate to enforce the requirements of and to carry ont the terms and
purposes of this Act and the regulatory authority shall make copies of such
inspection reports immediately and freely available to the public at a central
loeation in the pertinent geographic area of mining. The Secretary or regulatory
anthority shall establish a system of continual rotation ot inspectors so that the
same inspector does not consistently visit the same operations.

(d) Each permittee shall conspicuously maintain at the entrances to the sur-
face coal mining and reclamation operations a clearly visible sign which sets
forth the name, business address, and phone number of the permittee and the
permit number of the surface coal mining and reclamation operations.

(e) Each inspector, upon detection of each violation of any reguirement of
any State or Federal program or of this Act, shall forthwith inform the operator
in writing, and shall report in writing any such violation to the regulatory
authority. :

(f) Copies of any records, reports, inspection materials, or information ob-
tained under this title by the regulatory authority shall be made immediately
available to the public at central and sufficient locations in the county, multi-
county, and State area of mining so that they are conveniently available to resi-
dents in the areas of mining. .

(g) No employee of the State regulatory authority performing any function
or duty under this Act shall have a direct or indirect financial interest in any
underground or surface coal mining operation. Whoever knowingly violates the
provisions of this subsection shall, upon conviction, be punished by a fine of not
more than $2,500, or by imprisonment of not more than one year, or by both. The
Secretary shall (1) within sixty days after enactment of this Act, publish in the
Federal Register, in accordance with section 553 of title 5, United States Code,
regulations to establish methods by which the provistons of this subsection will
be monitored and enforced by the Secretary and such State regulatory authority,
including appropriate provisions for the filing by such employees and the review
of statements and supplements thereto concerning any financial interest which
may be affected by this subsection, and (2) report to the Congress as part of
the Amnual Report (section $506) on actions taken and not taken during the
preceding year under this subsection.

(h) (1) Any person who is or may be adversely affected by a surface mining
operation may notify the Secretary or any representative of the Secretary
responsible for conducting the inspection, in writing, of any violation of this Act
which he has reason to believe exists at the surface mining site. The Secretary
shall, by regulation. establish procedures for informal review of any refusal by a
representative of the Secretary to issue a citation with respect to any such
alleged violation. The Secretary shal] furnish such persons requesting the review
a written statement of the reasons for the Secretary’s final disposition of the
case. i

(2) The Secretary shall also, by regulation, establish procedures to insure that
adequate and complete inspections are made. Any such person may notify the
Secretary of any failure to make such inspections, after which the Secretary
shall determine whether adequate and complete inspections have been made.
The Secretary shall furnish such persons a written statement of the reasons for
the Secretary’s determination that adequate and complete inspections have or
have not been conducted.

PENA;A‘IES

SEC. 418. (a) In the enforcement of & Federal program or Federal lands pro-
gram, or during Federal enforcement putrsuant to section 402 or during Federal
enforcemenf of a State program pursuant to section 421 of this Act, any per-
mittee who violates any permit condition or who violates any other provision of
this title, may be assessed a civil penalty by the Secretary, except that if such
violation leads to the issuance of a cessation ordér under section 421, the civil
penalty shall be assessed. Such penalty shall not exceed $5,000 for each viola-
tion. Each day of a continuing violation may be deemed a separate violation for
purposes of penalty assessments. In determining the amount of the penalty,
consideration shall be given to the permittee’s history of previous violations at
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the particular surface coal mining operation; the seriousness of the violation,
including any irreparable harm to the enviromment and any hazard to the
health or safety of the public; whether the permittee was negligent; and the
demonstrated good faith of the permittee charged in attempting to achieve rapid
compliance after notification of the violation.

(b) (1) A civil penalty shall be assessed by the Secretary only after the person
charged with a violation described nunder subsection (a) of this section has been
given an opportuuity for a public hearing. Where such a publie hearing has heen
held, the Secretary shall make findings of fact, and he shall issue a written
decision as to the occurrence of the violation and the amount of the penalty

-which is warranted, incorporating, when appropriate, an order therein requiring
that the penalty be paid. When appropriate, the Secretary shall consolidate such
lhearings with other proceedings under section 42 of this Act. Any hearing under
this section shall be of record and shall be subject to section 554 of title 5 of the
United States Code. Where the person charged with such a violation fails to
avail himself of the opportunity for a public liearing, a civil penalty shall be
assessed by the Secretary after the Secretary has determined that a violation
did occur, and the amount of the penalty which is warranted, and has issued an
order requiring that the penalty be paid.

(2) Any person who requested a Learing respecting the assessment of a
civil penalty or who is aggrieved by an order assessing a civil penalty may file
a petition for judicial review of such order with the United States Court of
Appeals for any circuit in which the snrface coal mining operation is located.
Such a petition may only be filed within the thirty-day period beginning on the
date the order making such assessment was issued.

(¢) If no complaint, as provided in this section, is filed within thirty days
from the date of the final order or decision issued by the Secretary under sub-
section {b) of this section, such order and decision shall be conclusive.

(d) Upon the issuance of a notice or order charging that a violation of the
Act has oceurred, the Secretary shall inform the operator within thirty days of
the proposed amount of said peunalty. The person charged with the penalty shall
then have thirty days to pay the proposed penalty in full or, if the person wislhes
to contest either the amount of the penalty or the fact of the violation, forward
the proposed amount to the Secretary for placement in an escrow account. If
through administrative or judicial review of the proposed penalty, it is deter-
mined that no violation occurred, or that the amount of the penalty should he
reduced, the Secretary shall within thirty days remit the appropriate amount
to the person, with interest at the rate of 6 per cent, or at the prevailing Depart-
ment of the Treasury rate, whichever is greater. Failure to forward the money
to the Secretary within thirty days shall result in a waiver of all legal rights
to contest the violation or the amount of the penalty.

(e) Civil penalties owed nnder this Act, either pursuant to subsection (¢) of
this section or pursuant to enforcement order entered under section 421 of this
Act, may be recovered in a civil action brought by the Attorney General at the
request of the Secretary in any appropriate district court of the United States
or by the State regulatory authority in a court of competent jurisdiction.

(f) Any person who willfully and knowingly violates a condition of a permit
issued pursuant-to a Federal program, a Federal lands program, or Federal
enforcement pursuant to section 402 or during Federal enforcement of a State

program pursuant to section 421 of this Act or fails or refuses to comply with .

any order issued under section 425 or section 426 of this Act, or any order
. Incurporated in a final decision issned by the Secretary under this Act, except
an order incorporated in a decision issued under snbsection (b) of this section
or section 504 of this Act, shall, upon conviction; be punished by a fine of not
. more than $10,000, or by imprisonment for not 1more than one year or both.
(g). Whenever a corporate permittee violates a condition of a permit issued
pursuant to a Federal program, a Federal lands program or Federal enforce-
ment pursuant to section 402 or Federal enforcement of a State program pur-
suant to section 421 of this Act or fails or refuses to comply with any order
issned under section 421 of this Act, or any order incorporated in a final decision
issued by the Secretary ‘under this Act except an order incorporated in a
decision issued undexr subsection () of this section or section 504 of this Act.
any director, officer, or agent of such corporation who willfully and knowingly
authorized, ordered, or carried out such violatiou, failure, or refusal shall be
subject to the same civil penalties. fines, and imprisomment that may be imposed
upon a person under subsections (a) and (f) of this section.
5 .- ™ -
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.(h) Whoever knowingly makes any false statement, representation, or certi-
fication, or knowingly fails to make any statement, representation, or certifica-
tion in any application, record, report, plan, or other document filed or required
to be maintained pursnant to a Federal program or a Federal lands program
or any order or decision issned by the Secretary under this Act, shall, upon
conviction be punished by a fine of not more than $10,000, or hy imprisonment
for not more than one year or ‘hoth.

(i) Any operator who fails to correct a violation for which a citation has been
issued under section 421(a) within the period permitted for its correction
(which period shall not end until the entry of a final order by the Secretary,
in the case of any review proceedings under section 4235 initiated Ly the operator
wherein the Secretary orders, after an expedited hearing, the snspension of the
abatement requirements of the citation after determining that the operator will
snffer irreparable loss or damage from the application of those requirements,
or until the entry of an order of the court, in the case of any review proceedings
under section 426 initiated by the operator wherein the court orders the suspen-
sion of the abatement requirements of the citation), shall be:assessed a civil
penalty of not less than $750 for each day dnring which such failure or violation
continues.

(j) As a condition of approval of any State program submitted pursuant to
section 403 of this Act, the civil and criminal penalty provisions thereof shall,
at a minimum, iucorporate penalties no less stringent than those set forth in
this section, and shall contain the same or similar procedural requirements relat-
ing thereto. Nothing herein shall be construed so as to eliminate any additional
enforcement right or procedures which are available under State law to a State
regulatory authority but which are not specifically enumerated herein.

RELEASE OF PERFORMANCE BONDS OR DEPOSITS

SEc. 419 (a) The permittee may file a request with the regulatory authority
for the release of all or part of a performance bond or deposit. Within thirty
days after any application for bond or deposit release has been filed with the
regulatory authority, the operator shall submit a copy of an advertisement placed

- at least once a week for four successive weeks in a newspaper of general circnla-
tion in the locality of the surface coal mining operation. Such advertisement
shall be considered part of any bound release application and shall contain a
notification of the precise location of the land affected, the number of acres,
the permit nuinber and the date approved, the amount of the bond filed and the
portion sought to be released, and the type and the approximate dates of
reclamation work performed, and a description of the results achieved as they
relate to the operator’s approved reclamation plan. In addition, as part of any
bond release application, the applicant shall submit copies of letters which he
has sent to adjoining property owners, local governmental Dbodies, planning
agencies, and sewage and water treatmeut authorities, or water companies in
the locality in which the surface coal mining and reclamation activities took
place, notifying them of his intention to seek release from the bond.

(b) Upon receipt of the notification and request, the regulatory authority shall
within thirty days conduct an inspection and evaluation of the reclamation work
involved. Such evaluation shall consider, among other things, the degree of dif-
ficulty to complete any remaining reclamation, whether pollution of surface and
subsurface water is occurring, the probability of continuance of future occur-
rence of such pollution, and the estimated cost of abating such pollution. The
regulatory authority shall notify the permittee in writing of its decision to re-
lease or not to release all or part of the performance bond or deposit within
sixtty days from the filing of the request, if no public hearing is held pursuant to
section 419(f), and if there has been a public hearing held pursuant to section
419(f), within thirty days thereafter.-

{(c) The regulatory authority may release in whole or in part said bond or
deposit if the authority is satisfied tha't reclamation covered by the bond or
deposit or portion thereof has been accomplished as required by this Act ac-
cording to the following schedule:

(1) When the operator completes the backfilling, regrading, and drainage
control of a bonded area in accordance with his approved reclamation plan,
ithe release of 60 per centum of the bond or collateral for the applicable
permit area;

—
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(2) After revegetation has been established on the regraded mined lands
in accordance with the approved reclamation plan. When determining the
amownt of bond to be released after successful revegetation has been estab-
lished, the regulatory authority shall retain that amount of bond for the
revegetated area which would be sufficient for a third party to cover the
cost of reestablishing revegetation and for the period specified for operator
responsibility in section 415 of reestablishing revegetation. No part of the
hond or deposit shall be released under this paragraph so long as the lands
to which the release would be applicable are contributing suspended solids
to streamflow or runoff outside the permit area above natural levels under
seasonal flow conditions as measured prior to any mining and as set forith
in the permit. Where a silt dam is to be retained as a permanent impound-
ment pursuant to section 415(b) (8), the bond may be released under this
paragraph so long as provisions for sound future maintenance by the
operator or the landowner have been made with the regulatory authority.

(3) When the operator has completed successfully all surface coal min-
ing -and reclamation activities, but not before the expiration of the period
specified for operator responsibility in section 415 :

Provided, howcver, That no boud shall be fully released until all reclamation
requirements of this Act are fully met.

«(d) If the regulatory authority disapproves the application for release of the
bond or portion thereof, the authority shall notify the permittee, in writing,
stating the reasons for disapproval and recommending corrective actions neces-
sary to secure said release and allowing opportunity for a public hearing.

(e) With any application for total or partial bond release filed with the
regulatory authority, the regulatory authority shall notify the municipality in
which a surface coal mining operation is located by certified mnail at least thirty
days prior to the release of all or a portion of the bond.

(f) Any person with a valid interest which might be adversely affected by
release of the bond or the respousible officer or liead of any Federal, State, or
local governmental agency which has jurisdiction by law or special expertise
with respect to any environmental, social, or economic impact involved in the
operation, or is authorized to develop and enforce environmental standards
with respect to such operations shall have the right to flle written objections
to the proposed release from bond to the regulatory authority within thirty
days after the last publication of the above notice, If written objections are
filed, and a hearing requested, the regulatory authority shall inform all the
parties, of the time and place of the hearing, and hold a public hearing in
the locality of the surface coal mining operation proposed for bond release or
at the State capital at the option of the objector, within thirty days of the
request for such hearing.

(g) Without prejudice to the rights of the objectors and applicant or the
responsibilities of the regulatory authority pursuant to this paragraph, the
regulatory authority may establish an informal conference procedure to resolve
such written objections in lieu of holding a formal transcribed hearing.

(h) For the purpose of such hearing the regulatory authority shall have the
authority and is hereby empowered to administer oaths, subpena witnesses, or
written or printed materials, compel the attendance of witnesses, or production
of the materials, and take evidence including but not limited to inspections of
the land affected and other surface coal mining operations carried on by the
applicant in the general vicinity. A verbatim record of each public hearing
required by this Act shall be made, and a transcript made available on the
motion of any party or by order of the regulatory authority.

CITIZEN SUITS

SEc. 420. (a) Except as provided in subsection (b) of this section, any person
having a valid legal interest which is or may be adversely affected may com-
mence a civil action on his own behalf to compel compliance with this Act—

(1) against— ’

(A) the United States,

(B) any other governmental instrumentality or agency to the ex-
tent permitted by the eleventh amendment to the Constitution who is
alleged to be in violation of the provisions of this Act or the regula-
tions promulgated thereunder, or order issued by the regulatory au-

thority ; or
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(C) any other person who is alleged to be in violation of any rule,
regulation, order, or permit issued pursuant to this Act; or
(2) against the Secretary or the appropriate State regulatory authority
to the extent permitted by the eleventh amendment to the Constitution
where there is alleged a failure of the Secretary or the appropriate State
regulatory authority to perform any act or duty nnder this Act which is not
discretionary with the Secretary or with the appropriate State regulatory
authority.
(b) No action may be commenced—
(1) under subsection (a) (1) of this section—

{A) prior to sixty days after the plaintiff has given notice in writing
nnder oath of the violation (i) to the Secretary, (ii) to the State in
which the violation occurs, and (iii) to any alleged violator; or

(B) if the Secretary or his authorized representative or the State
regulatory authority has issued a notice or order with respect to such
alleged violation in accordance with section 421 or an approved State
program, or has commenced aud is ditigently prosecuting a civil action
in a court of the United States or a State to require compliance with the
provisions of this Act, or any rule, regulation, order, or permit issued
pursuant to this Act, but in any such action in a court of the United
States any person having a legal interest which is or may be adversely
affected may intervene as a matter of right; or

(2) under subsection (a) (2) of this section prior to sixty days after
the plaintiff has given notice in writing under oath of such action to the
Secretary, in such manner as the Secretary shall by regulation prescribe,
or to the appropriate State regulatory authority, except that such action
may be brought immediately after such notification in the case where the
violation or order complained of constitutes an imminent threat to the
health or safety of the plaintiff or would immediately affect a Jegal interest
of the plaintiff.

(e) (1) Any action pursuant to this section may be brought only in the
judicial district in which the surface coal mining operation complained of is
located.

(2) In such action under this section, the Secretary, or the State regulatory
authority, if not a party, may intervene as a matter of right.

(d) The court, in issuing any final order in any action brought pursuant
to subsection (a) of this section, may award costs of litigation, including rea-
sonable attorney and expert witness fees to any party, whenever the court
determines such award is appropriate. The court may, if a temporary restraining
order or preliminary injunction is sought, require the filing of a bond or
equivalent security in sufficient amount to compensate for any losses or damages
suffered in accordance with the Federal Rules of Civil Procedure.

(¢) Nothing in this section shall restrict any right which any person (or
class of persons) may have under any statute or common law to seek enforce-
ment of any of the provisions of this Act and the regulations thereunder, or to
seek any other relief (including relief against the Secretary or the appro-
priate State regulatory authority).

(f) Any resident of the United States who is injured in any manner through
the failure of any operator to comply with any rule, regulation, order, or permit
issued pursuant to this Act may bring an action for damages (including reason-
able attorney and expert witness fees) only in the judicial district in which the
surface coal mining operation complained of is located.

SEc. 421. (a) (1) Whenever, 0,1\ e basis of any information available to him,
including receipt of informatioh;f%un'] ‘any person, the Secretary has reason to
believe that any person is in violation of any requirement of this Aect or any
permit condition required by this Act, the Secretary shall notify the State regu-
latory authority, if one exists, in the State in which such violation exists. If
no such State authority exists or the State regulatory authority fails within ten
days after notification to take appropriate action to cause said violation to be
corrected or-to show good cause for such failure and transmit notifieation of its
action to the Secretary, the Secretary shall immediately order Federal inspection
of the surface coal mining operation at which the alleged violation is occurring
unless the information available to the Secretary is a result of a previous Fed-
eral inspection of such surface coal mining operation. The tcn-day notification
period shall be waived when the person informning the Secretary provides ade-
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quate proof that an imminent danger or significant environmental harm exists
and that the State has failed to take appropriate action. When the Federal
inspection results from information provided to the Secretary by any persom,
the Secretary shall notify such person when the Federal inspection is proposed
to be carried out and such person shall be allowed to accompany the inspector
during the inspection.

(2) When, on the basis of any Federal inspection, the Secretary or his author-
ized representative determines that any condition or practices exist, or that any
permittee is in violation of any requirement of this Act or any permit condition .
required by this Aect, which coudition, practice, or violation also creates an
imminent danger to the health or safety of the public, or is causing, or can
reasonably be expected to cause significant, imminent environmental harm to
land, air, or water resources, the Secretary or his authorized representative shall
immediately order a cessation of surface coal mining and reclamation operations
or the portion thereof relevant to the condition, practice, or violation. Such
cessation order shall remain in effect nntil the Secretary or his authorized rep-
resentative determines that the condition, practice, or violation has been abated,
or until modified, vacated, or terminated by the Secretary or his authorized
representative pursuant to subparagraph (a)(5) of this section. Where the
Secretary finds that the ordered cessation of surface coal miniug and reclamation
operations, or any portion thereof, will not completely abate the imminent danger
to health or safety of the public or the significant imminent environmental harm
to land, air, or water resources, the Secretary shall, in addition to the cessation
order, impose aftirmative obligations on the operator requiring him to take
whatever steps the Secretary deems necessary to abate the imminent danger
or the significant environmental harin.

(3) When, on the basis of a Federal inspection which is carried out during
the enforcement of a Federal program or a Federal lands program, Federal in-
spection pursuant to section 402, or section 404(b) or during Federal enforce-
ment of a State program in accordance with subsection (b) of this section, the
Secretary or lhis authorized representative determines that any permittee is in
violation of any requirement of this Act or any permit condition required by this
Act, but such violation does not create an imminent danger to the health or
safety of the public, or cause can be reasonably expected to cause significanut,
imminent environmental harmm to land, air, or water resources, the Secretary
or authorized representative shall issue a notice to the permittee or his agent
fixing a reasonable time but not more than ninety days for the abatement of
the violation and providing opportunity for public hearing. )

If, upon expiration of the period of time as originally fixed or subsequently
extended, for good cause showu and npon the written finding of the Secretary
or his authorized representative, the Secretary or his authorized representative
finds that the violation has not been abated, he shall immediately order a cessa-
tion of surface coal mining and reclamation operations or the portion thereof
relevaut to the violation. Such cessation order shall remain in effect nntil the
Secretary or his anthorized representative determines that the violation has
been abated, or until modified, vacated, or terminated by the Secretary or his
anthorized representative pursuant to subparagraph (a) (3) of this section.

(4) When, on the basis of a Federal inspection which is carried out during
the enforcement of a Federal program or a Federal lands program, Federal in-
spection pursnant to section 402 or section 402(b) or during Federal enforce-
ment of a State program in accordance with subsection (b) of this section, the
Secretary or his authorized representative determines that a pattern of viola-
tions of any requirements of this Act or any permit conditions required by this
Act exists or has existed. and if the Secretary or his autliorized represeutative
also find that such violations are caused by the unwarranted failure of the per-
mittee to comply with any requirements of this Act or any permit conditions, or
that such violations are willfully caused by tlie permittee, the Secretary or his
authorized representative shiall forthwith issue an order to the permittee to show
cause as to why the permit should not be suspended or revoked and shall provide
opportunity for a public hearing. If a hearing is requested the Secretary shall
inform all interested parties of the time and place of the hearing. Upon the per-
mittee's failure to show cause as to why the permit should not be suspended or
revoked, the Secretary or his authorized representative shall forthwith -suspend
or revoke the permit.

(5) Notices and orders issued pursuant to this section shall set forth with rea-
sonable specificity the nature of the violation and the remedial action required,
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the period of time established for abatement, and a reasonable description of
the portion of the surface coal mining and reclamation operation which the no-
tice or order applies. Each notice or order issued under this section shall be given
promptly to the permittee or his agent by the Secretary or his authorized repre-
sentative who issues such notice or order, and all such notices and orders shall be
In writing and shall be signed by such authorized representatives. Any notice or
order issued pursnant to this section may be modified, vacated, or terminated hy
the Secretary or his authorized representative. A copy of any such order or
notice shall be sent to the State regulatory authority in the State in which the
violation occurs.

(b) Whenever on the basis of information available to him, the Secretary hasg
reason to believe that violations of all or any part of an approved State program
result from a failure of the State to enforce such State program or any part
thereof effectively, he shall after public notice and notice to the State, hold a
hearing thereon in the State within thirty days of such notice. If as a result of
said hearing the Secretary finds that there are violations and such violations
result from a failure of the State to enforce all or any part of the State program
effectively, and if he further finds that the State has not adequately demon-
strated its capability and intent to enforce such State program, he shall give
public notice of such finding. During the period beginning with such public notice
and ending when such State satisfies the Secretary that it will enforce this Act,
the Secretary shall enforce, in the manner provided by this Act, any permit con- *
dition required under this Act, shall issue new or revised permits in accordance
with requirements of this Act, and may issue such notices and orders as are
necessary for compliance therewith: Provided, That in the case of a State per-
mittee who has met his obligations under such permit and who did not willfully
secure the issuance of such permit through fraud or collusion, the Secretary shall
give the permittee a reasonable time to conform ongoing surface mining and
reclamation to the requirements of this Act before suspending or revoking the
State permit.

(¢) The Secretary may request the Attorney General to institute a civil action
for relief, including a permanent or temporary injunection, restraining order, or
any other appropriate order in the district court of the United States for the
district in which the surface coal mining and reclamation operation is located or
in which the permittee thereof has his principal office, whenever such permittee or
his agent (A) violates or fails or refuses to comply with any order or decision
issued by the Secretary under this Act, or (B) interferes with, hinders, or delays
the Secretary or his authorized representatives in carrying out the provisions of
this Act, or (C) refuses to admit such authorized representative to the mine, or
(D) refuses to permit inspection of the mine by such authorized representative, or
(E) refuses to furnish any inforination or report requested by the Secretary in
furtherance of the provisions of this Act, or (F) refuses to permit access to, and
copying of, such records as the Secretary determines necessary in carrying out
the provisions of this Act. Such court shall have jurisdiction to provide such
relief as may be appropriate. Temporary restraining orders shall he issued in
accordance with rule 65 of the Federal Rules of Civil Procedure, as amended.
Any relief granted by the court to enforce an order under clause (A) of this sec-
tion shall continue in effect until the completion or final termination of all pro-
ceedings for review of such order under this title, unless, prior thereto, the district
court granting such relief sets it aside or modifies it.

(d) As a condition of approval of any State program submitted pursuant to
section 403 of this Act, the enforcement provisions thereof shall, at a minimum,
incorporate sanctions no less stringent than those set forth in this section, and
shall contain the same or similar procedural requirements relating thereto.
Nothing herein shall be construed so as ta éliminate any additional enforcement
rights or procedures which are availeblé Wider State law to a State regulatory
autbority but which are not specifically enumerated herein.

DESIGNATING AREAS UNSUITABLE FOR SURFACE COAL MINING

SEc. 422, (a) (1) To be eligible to assume primary regulatory authority pursu-
ant to section 403, each State shall establish a planning process enabling objective
decisions based upon competent and scientifically sound data and information
as to whieh, if any, land areas of a State are unsuitable for all or certain types
of surface coal mining operations pursuant to the standards set forth in para-
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graphs (2) and (3) of this subsection but such designation shall not prevent the
mineral exploration pursuant to the Act of any area so designated.

(2) Upon petition pursuant to subsection (c¢) of this section, the State regula-
tory authority shall designate an area as unsuitable for all or certain types of
surface coal mining operations if the State regulatory authority determines that
reclamation pursuant to the requirements of this Act is not technologically and
economically feasible.

(3) Upon petition pursuant to subsection (¢) of this section, a surface area
may be designated nusnitable for certain types of surface coal mining operations
if such operations will—

(A) be incompatible with existing State land use plaus or programs; or

(B) affect fragile or historic lands in which such operations could result
in significant damage to important historie, cultural, scientific, and esthetic
values and natural systems ; or

(C) affect renewable resource lands in which such operations could result
in 2 substantial loss or reduction of long-range productivity of water supply
or of food or fiber products, and such lands to include aquifiers and aquifer
recharge areas; or

(D) affect natural hazard lands in which such operations could substan-
tially endauger life and property, such lands to include areas subject to fre-
quent flooding and areas of unstable geology.

(4) To comply with this gection, a State must demonstrate it has developed or
is developing a process which includes— .

(A) a State agency respounsible for surface mining lands review ;

(B) a data base and an inventory system which will permit proper evalu-
dtion of the capacity of different land areas of the 'State to support and
permit reclamation of surface coal mining operations ;

(C) a method or methods for implementing land use planning decisions
concerning surface coal mining operations ; and

(D) proper notice, opportunities for public participation, including a pub-
lic hearing prior to making any designation or redesignation, pursuant to
this section. .

«{(3) Determinations of the unsuitability of land for surface coal mining, as
provided for in this section, shall be integrated as elosely as possible with present
and future land use planning and regulation processes at the Federal, State, and
local levels.

(6) The requirements of this section shall not apply to lands on which snr-
face coal mining operations are being conducted on the date of enactment of this
Act or under o permit issued pursuant to this Act, or where substantial legal and
financial commitments in such operations are in existence prior to the date of the
enactiment of this Aect. ’

(b) The Secretary shall conduct a review of the Federal lands to determine,
pursuant to the standards set forth in paragraphs (2) and (3) of subsection (a)
of this seetion, whether there are areas on Federal lands which are unsuitable
for all or cértain types of surface coal mining operatious: Provided, however,
That the Seecretary auay permit surface coal mining on Federal lands prior to
the completion of this veview. Subject to valid existing rights, when the Secre-
tary determines an aren on Federal lands to be unsuitable for all or certain
types of surface coal mining operations he shall withdraw such area or condi-
tion any wmineral leasing or mineral entries in a manner so as to limit surface
coal mining operations on such area. Where a 'Federal prograin has been imple-
mented in a State pursuant to section 404, the Secretary shall implement a proe-
esy for designation of areas unsuitable for surface coal mining for non-Federal
lauds within such State and such process shail incorporate the standards and
procedures of this section.

‘(¢) Auy person having an interest whicll is or may be adversely affected shall
have the right to pefition ‘the regulatory authority to have an area designated
as unsuitable for surface coal mining operatious, or to have such a designation
terminated. Such a petition shall contain allegations of facts with supporting
cevidence which would tend to establish the allegations. Within ten months after
receipt of the petition the regulatory autliority shall hold a public hearing in
the locality of the affected area after appropriate notice and publication of the
date, time, and location of such hearing. After a person having an iuterest
which is or may be adversely affected has filed a petition and before the hearing,
as required by this subsection, any person may intervene by filing allegations of
facts with supporting evidence which would tend to establish the allegations.
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Within sixty days after such hearing, the regulatory authority shall issue and
furnish to the petitioner and any other party to the hearing, a written decision
regarding the petition, and the reasons therefor. In the event that all the peti-
ioners stipulate agreement prior to the requested heariing, and withdraw their
request, such hearing need not be held.

(d) Prior to designating pursuant to this section any land areas as unsuitable
for. surface coal mining operations, the regulatory authority shall prepare a
detailed statement on (i) the potential coal resource of the area, (ii) the demand
for coal resources, and (iii) the impact of such designation on the environment,
tlie economy, and the supply of coal.

(e) Subject to valid existing rights no surface ‘coal mining operations except
those which exist on the date of enactment of this Act shall be permitted—

(1) on any lands within the boundaries of units of the National Park
System, the National Wildlife Refuge Systems, the National System of
Trails, the National Wilderness Preservation System, the Wild and Scenic
Rivers System, including study rivers designated under section 5(a) of the
Wild and Scenic Rivers Act and National Recreation Areas designated by
Act of Congress;

(2) On any Federal lands within the boundaries of any National Forest:
Provided, however, That surface coal mining operations may be permitted on
such lands which do not have significant forest cover within those National
Forests west of the one hundredth meridian if the Secretary of Agriculture
finds that there are no significant recreational, timber, economic, or other
values which may be incompatible with such surface mining operations and
where the Secretary of Agriculture determines that surface mining is in
compliance with the Multiple-Use Sustained-Yield Act of 1960, and the Na-
“tional Forest Management Act of 1976, and the Secretary determines that
such mining is consistent with the Federal Coal Leasing Amendment Act
of 1975 and the provisions of this Act: And provided further, That no surface
-coal mining operations may be permitted within the boundaries of (1) the
Custer National Forest.and (2) any national forest in Alaska ;

(8) which will adversely affect any publicly owned park or places included
in the National Register of Historic Sites unless approved jointly by the
regnlatory authority and the Federal, State, or local agency with jurisdiction
over the park or the historic site; )

(4) within one hundred feet of the outside right-of-way line of any public
road, except where mine access roads or haulage roads join such right-of-
way line and except that the regulatory authority may permit such roads
to be relocated or the area affected to lie within one hundred feet of such
road, if after public notice and opportunity for public hearing in the locality
a written finding is made that the interests of the public and the landowners
affected thereby will be protected ; or

(5) within three hundred feet from any occupied dwelling, unless waived
by the owner thereof, nor within three hundred feet of any public building,
school, church, community, or institutional building, public park, or within
one hundred feet of a cemetery.

FEDERAL LANDS

SEc. 423. (a) No later than one year after the date of enactment of this Act, the
Secretary shall promulgate and implement a Federal lands program which shall
be applicable to all surface coal mining and reclamation operations taking place
pursuant to any Federal law on any Federal lands : Provided, That except as pro-
vided in section 508 the provisions of this Act shall not be applicable to Indian
lands. The Federal lands program shall, at a minimum, incorporate all of the
requirements of this Act and shall take into consideration the diverse physical,
climatological, and other unique characteristi¢cs of the Federal lands in question.
Where Federal lands in a State with aniapproved State program are involved,
the Federal lands programn shall, at a minimum, include the requirements of the
approved State program: Provided, That the Secretary shall retain hiz duties
under sections 2(a), (2) (B) and 2(a) (3) of the Federal Mineral Leasing Act,
as amended, and shall continue to be responsible for designation of Federal lands
as unsuitable for mining in accordance with section 422(b) of this title.

{(b) The requirements of this Act and the Federal lands program or the
approved State program, whichever is applicable, shall be incorporated by
reference or otherwise in any Federal mineral lease, permit, or contract issued
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by the Secretary which may involve surface coal mining and reclamation opera-
tions. Incorporation of such requirements shall not, however, limit in any way
the authority of the Secretary to subsequently issue new regulations, revise the
Federal lands program to deal with ‘changing conditions or changed technology,
and to require any surface mining and reclamation operations to conform with
the requirements of this Act and the regulations issued pursuant to this Act.

(¢) Any State with an approved State program may elect to enter into a
cooperative agreement with the Secretary to provide for State regulation of
surface coal mining and reclamation operations on Federal lands within the
State: Provided, That the Secretary determines in writing that such State has
the necessary personnel and funding to fully implement such a cooperative
agreement in accordance with the provisions of this Act. States with cooperative
agreements existing on the date of enactment of this Act, may elect to continue
regulation on Federal lands within the State, prior to approval by the Secretary
of the State program, or imposition of a Federal program: Provided, That such
an existing cooperative agreement is modified to fully comply with the initial
regulatory procedures set forth in section 402 of this Act. Nothing in this sub-
section shall be construed as authorizing the Secretary to delegate to the States
his duty to approve mining plans on Federal lands, to designate certain Federal
lands as unsuitable for surface coal mining pursuant to section 422 of this Act,
or to regulate other activities taking place on Federal lands.

PUBLIC AGENCIES, PUBLIC UTILITIES, AND PUBLIC CORPORATIONS

SEC. 424. Any agency, unit, or instrumentality of Federal, State, or local gov-
ernment, including any publicly owned utility or publicly owned corporation of
Federal, State, or local government, which proposes to engage in surface coal
mining operations which are subject to the requirements of this Act shall comply
wilth the provisions of title IV.

REVIEW BY SECRETARY

SEec. 425. (a) (1) A permittee issued a notice or order by the Secretary pursuant
to the provisions of subparagraphs (a) (2) or (a) (3) of section 421 of this title,
or pursuant to a IFederal program or the Federal lands program or any person
having an interest which is or may be adversely acted by such notice or order
or by any modification, vacation, or termination of such notice or order, may apply
to the Secretary for review of the notice or order within thirty days of receipt
thereof or within thirty days of its modification, vacation, or termination. Upon
receipt of such application, the Secretary shall cause such investigation to be
made as he deems appropriate. Such investigation shall provide an copportunity
for a public hearing, at the request of the applicant or the person having an
interest which is or may be adversely affected, to enable the applicant or such
person to present information relating to the issuance and continuance of such
notice or order or the modification, vacation, or termination thereof. The filing of
an application for review under this subsection shall not operate asa stay of any
order or notice. )

(2) The permittee and other interested persons shall be given written notice of
the time and place of the hearing at least five days prior thereto. Any such hearing
shall be held within thirty days after requested and shall be of record and shall be
subject to section 554 of title 5 of the United States Code.

(b) Upon receiving the report of such investigation and hearings, the Secretary
shall make findings of fact, and shall issue a written decision, incorporating
therein an order vacating, affirming, modifying, or terminating the notice or order,
or the modification, vacation, or termination of such notice or order complained
of and incorporate his findings therein. Where the application for review concerns
an order for cessation of surface coal mining and reclamation operations issued
pursuant to the provisions of subparagraph (a) (2) or (a)(3) of section 421 of
this title, the Secretary shall issue the written decision within thirty days of the
receipt of the application for review, unless temporary relief has been granted by
the Secretary pursuant to subparagraph (c) of this section or by the court pur-
suant to subparagraph (c) of section 425 of this title.

(c¢) Pending completion of the investigation and hearing required by this sec-
tion, the applicant may file with the Secretary a written request that the Secre-
tary grant temporary relief from any notice or order issued under section 421 of
_ this title, a Federal program or the Federal lands program together with a de-
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tailed statement giving reasons for granting such relief. The Secretary shall issue
an order or decision granting or denying such relief expeditiously: Provided,
That, where the applicant requests relief from an order for cessation of coal min-
ing’and reclamation operations issned pursuant to subparagraph (a) (2) or (a)
(3) of section 421 of this title, the order or decision on such a request shall he
issned within five days of its receipt. The Secretary may grant such relief, under
such conditions as he may prescribe, if—

(1) a hearing has leen held in the locality of the permit area on the
request for temporary relief in which all parties were given an opportunity
to be heard;

(2) the applicant shows that there is substantial likelihood that the find-
ings of the Secretary will be favorable to him ; and

(3) such relief will not adversely affect the health or safety of the public
or cause significant, imminent environmental harm to land, air, or water
resources. .

(d) Following the issuauce of an order to show cause as to why a permit
should not be suspended or revoked pursuant to section 421, the Secretary shall
hold a public hearing after giving written notice of the time, place, and date
thereot. Any such hearing shall be of record and shall be subject to section 554
of title § of the United States Code. Within sixty days following the public hear-
ing, the Secretary shall issne and furnish to the permittee and all other parties
to the hearing a written decision, aud the reasons therefor, concerning suspen-
sion or revocation of the permit. If the Secretary revokes the permit, the per-
mittee shall immediately cease surface coal mining operations on the permit
area and shall complete reclamation within a period specified by the Secretary,
or the Secretary shall declare as forfeited the performance bonds for the
operation. .

JUDICIAL REVIEW

SEc. 426. (a) (1) Any action of the Secretary to approve or disapprove a State
program or to prepare or promulgate a Federal program pursuant to this Act
shall be subject to judicial review only by the United States Court of Appeals
for the circuit which contaius the State whose program is at issue. Any action
by the Secretary promulgating standards pursuant to sections 401, 415, and 423
shall be subject to judicial review ounly in the United States Court of Appeals
for the District of Columbia. All other orders or (ecisions issued by the Secre-
tary shall be subject to judicial review only by the United States Court of
Appeals for the circuit in which the surface coal mine operation is located. A
petition for review of such action shall be filed in the appropriate court of
appeals within sixty days from the date of such action, or after such date if
the petition is based solely on grounds arising after the sixtieth day. Any such
application may be made by any person who participated in the administrative
proceedings and who is aggrieved by the action of the Secretary.

(2) In the case of a proceeding to review an order or decision issued by the
Secretary under the penalty section of this Act, the court shall have jurisdiction
to enter an order requiring payment of any civil penalty assessment enforced
by its judgment. The availability of review established in this subsection shall
not be construed to limit the operation of the rights established in section 420
except as provided therein.

(b) The court shall hear such petitiou or complaint solely ou the record made
before the Secretary. The findings of the Secretary if supported by substantial
evidence on the record considered as a whole, shall be conclusive. The court may
affirm, vacate, or modify any order or decision or may remand the proceedings
to the Secretary for snch further action as it 1nay direct.

(c) In the case of a proceeding to review any order or decision issued by
the Secretary under this Act, including an order or decision issued pursuant to
subparagraph (¢) or (d) of section 425 of this title pertaining to any order
issued uwuder subparagraph (a)(2), (a}(33; or (a)(4) of section 421 of this
title for cessation of coal mining’ands rdctatnation operations, the court may,
under such conditions as it may prescribe, grant such temporary relief as it
deems appropriate pending final determination of the proceedings if—

(1) all parties to the proceedings have Leen notified and given an oppor-
tunity to be heard on a request for temporary relief ;

(2) the person requesting such relief shows that there is a substantial
likelihood that he will prevail on the merits of the final determination of

the proceeding ; and
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(3) sueh relief will not adversely affect the public health or safety or
cause significant imminent environmental harm to land, air, or water
resources.

(d) The commencement of a proceeding under this section shall not, uhless
specifically ordered by the court, operate as a stay of the action, order, or
decision of the Secretary.

(e) Action of the State regulatory auwthority pursuant to an approved State
program shall be subject to judicial review by a court of competent jurisdiction
in accordance with Sfate law, but the availability of such review shall not be
construed to limit the operation of the nghrs established in section 420 except
as provided therein.,

SPECIAL BITUMINOUS COAL MINES

SEC. 427. The regulatory authority is authorized to and shall issue separate
regulations for those special bituminous coal surface mines located west of the
one hundredth meridian west longitude which meet the following criteria :

(n) the excavation of the specific mine pit takes place on the same rela-
tively limited site for an extended period of time;

(b) the excavation of the specific mine pit follows a coal seam having
an inclination of fifteen degrees or more from the horizontal, and continues
in the same area proceeding downward with lateral expansion of the pit
necessary to maintain stability or as necessary to accommodate the orderly
expansion of the total mining operation ;

(c) the excavation. of the specific mine pit involves the mining of more
than one coal seam and mmmg has been initiated on the deepest coal seam
contemplated to be mined in the current operation ;

(d) the amount of material removed is large in proportion to the surface
area disturbed ;

(e) there is no practicable alternative method of mining the coal involved ;

(f) there is no practicable method to reclaim’the land in the manner
required by this Act; ; and

(g) the specific mine pit has been actually producing coal since January 1,
1972, in such manner as to meet the criteria set forth in this section, and,
l)ecause of past duration of mining, is substantially committed to a mode
of operation which warrants exceptions to some provisions of this title.

Such alternative regulations shall pertain only to the standards governing on-
site handling of spoils, elimination of depressions capable of collecting water,
creation of impoundments, and regarding to the approximate original contour
and shall specify that remaining highwalls are stable. All other performance
standards in this title shall apply to such mines.

SURFACE MINING OPERATIONS NOT SUBJECT TO THIS ACT

SEc. 428. The provisions ot this Act shall not apply to any of the following
activities:

(1) the extraction of coal by a landowner for his own noncommercial use
from land owned or leased by him ;

(2) the extraction of coal for commercial purposes where the surface min-
ing operation affects two acres or less ; and

(3) the extraction of coal when done solely in the process of Federal
and State highway construction, and such other construction under regula-
tions established by the regulatory authority.

TITLE V—ADMINISTRATIVE AND MIS‘CE'LLANEOUS PROVISIONS

DEFINITIONS

SEc. 501. For the purposes of this Act— -

(1) “Secretary” means the Secretary of the Interior, except where other-
wise described ;

(2) “State” means a State of the United States, the District of Columbia,
the Commonwealth of Puerto Rico, the Virgin Islands, American Samoa,
and Guam;

(3) “Office” means the Office of Surface Mining, Reclamation, and En-
forcement established pursuant to title IT;

(4) “commerce” means trade, traffic,, commerce, transportation, transmis-
sion, or communieation among the several States, or between a State and
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any other place outside thereof, or between points in the same State which
directly or indirectly affect interstate commerce ;

(5) “surface coal mining operations”’-means—

(A) activities conducted on the surface of lands in counection with’
a surface coal mine or, subject to the requirements of section 416, sur-
face operations and surface impacts incident to an underground coal
mine, the products of which enter cominerce or the operations of which
directly or indirectly affect interstate commerce. Such activities in-
clude excavation for the purpose of obtaining coal including such common
methods as contour, strip, auger, mountaintop removal, box cut, open
pit, and area mining, and in situ distillation or retorting, leaching or
other chemical or physical processing, and the cleaning, concentrating,
or other processing or preparation, loading of coal for interstate com-
merce at or near the mine site: Provided, however, That such activities
~do not include the extraction :of -coal incidental to the extraction of
other minerals where coal does not exceed 1624 per centum of the
tonnage of minerals removed for purposes of cominercial use or sale
or coal explorations subject to section 412 of this Act; and
(B) the areas upon which such activities occur or where such activ-
ities disturb the natural land surface. Such areas shall also include any
adjacent land the use of which is incidental to any such activities, all
lands affected by the construction of new roads or the improvement
or use of existing roads to gain access to the site of such activities and
for haulage, and excavations, workings, impoundments, dams, ventila-
- tion shafts, entryways, refuse banks, dumps, stockpiles, overburden piles,
spoil banks, culmm banks, tailings, holes or depressions, repair areas,
storage areas, processing areas, shipping areas, and other areas upon
which are sited structures, facilities, or other property or materials on
the surface, resulting from or incident to such activities;

(6) ‘“surface coal mining and reclamation operations” means surface
mining operations and all activities necessary and incident to the reclama-
tion of such operations after date of enactment of this, Act;

(7) “lands within any State” or “lands within such State” means all
lands within a State other than Federal lands and Indian lands;

(8) “Federal lands” means any land, including mineral interests, owned
by the United States without regard to how the United States acquired
ownership of the land and without regard to the agency having responsi-
bility for Inanagement thereof, except Indian lands;

(9) “Indian lands” means all lands, including mineral interests, within
the exterior boundaries of any Federal Indian reservation, notwithstanding
the issuance of any patent, and including rights-of-way, and all lands in-
cluding mineral interests held in trust for or supervised by any Indian tribe;

(10) “Indian tribe” means any Indian tribe, band, group, or community
having a governing body recognized by the Secretary ;

(11) “State program” means a program established by a State pursuant
to section 403 to regulate surface coal mining and reclamation operations,
on lands within such State in accord with the requirements of this Act and
regulations issued by the Secretary pursuant to this Act;

(12) “Federal program’” means a program established by the Secretary
pursuant to section 404 to regulate surface coal miring and reclamation
operations on lands within a State in accordance with the requirements of
this Act;

(13) “Federal lands program’’ means a program established by the Secre-
tary pursuant to section 423 to regulate surface coal mining and reclamation
operations on Federal lands ;

(14) “reclamation plan” megns,a plan submitted by an applicant for a
permit under a State progranl or, F%(leral program which sets forth a
plan for reclamation of the proposed surface ceal mining operations pur-
suant to section 408 ;

(15) “State regnlatory authority” means the department or agency in
each State which has primary responsibility at the State level for admin-
istering this Act;

(16) “regulatory authority” means the State regulatory authority where
the State is administering this Act under an approved State program or the
Secretary where the Secretary is administering this Act under a Federal

program ;
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(17) “person” means an individual, partnership, association, society, joint
stock company, firm, company, corporation, or other business organization ;

(18) “permit” means a permit to conduct surface coal mining and reclama-
tion operations issued by the State regulatory authority pursuant to a State
program or by the Secretary pursuant to a Federal program ;

(19) ‘“permit applicant” or “applicant” means a person applying for a
permit ;

(20) “permittee” means a person holding a permit;

(21) “fund” means the Abandoned Mine Reclamation Fund established
pursuant to section 301 ;

(22) ‘“other minerals” means clay, stone, sand, gravel, metalliferous and
nonmetalliferous ores, and any other solid material or substances of com-
mercial value excavated in solid form from nataral deposits on or in the
earth, exclusive of coal and those minerals which occur naturally in liguid
or gaseous form;

(23) “approximate original contour” means that surface configuration
achieved by backfilling and grading of the mined area so that it closely re-
sembles the surface configuration of the land prior to mining and blends into
and complements the drainage pattern of the surrounding terrain, with
all highwalls, spoil piles, and depressions eliminated except that water im-
ponndments may be permitted where the regulatory authority determines
that they are in compliance with section 415(b) (8) of this Act;

(24)" “operator” means any person, partnership, or corporation engaged
in coal mining who removes or intends to remove more than two hundred
and fifty tons of coal from the earth by coal mining within twelve consecu-
tive calendar months in any one location ;

(25) “permit area” means the area of land indicated on the approved
ma)p submitted by the operator with his application, which area of land
shall be covered by the operator’s boud as requived by section 409 of this
Act and shall be readily identifiable by appropriate markers on the site;

(26) “unwarranted failure to comply” means the failuré of a permittee
to prevent the occurrence of any violation of his permit or any requirement
of this Act due to indifference, lack of diligence, or lack of reason able care,
or the failure to abate any violation of such permit or the Act due to indiffer-
ence, lack of diligence, or lack of reasonable care ;

(27) *“alluvial valley floor” means the unconsolidated stream laid deposits
holding streams where water availability is sufficient for subirigation or
flood irrigation agricultural activities;

(28) “Imminent danger to the health or safety of the public” means the
existence of any condition or practice, or any violation of a permit or other
requirement of this Act in a surface coal mining and reclamation operation,
which condition, practice, or violation could reasonably'be expected to cause
substantial physical harm to persouns outside the permit area before condi-
tion, practice, or violation can be abated ;

(29) “lignite coal” means consohdated lignitic coal havlng less than
8,300 British thermal unnits per pound, moist and mineral matter free.

OTHER FEDERAL LAWS

SEc. 502. (a) Nothing in this Act shall be construed as superseding, amending,
modifying, or repealing the Mining and ‘Minerals Policy Act of 1970 (30 U.8.C.
21a), the National Environmental Policy Act of 1969 (42 U.8.C. 4321-47), or any
of the following Acts or with any rule or regulation promulgated thereunder, in-
cluding, but not limited to—

(1) The Federal Metal and Nonmetallic Mine Safety Act (30 U.S.C.
721-740) .

(2) The Federal Coal Mine Health and Safety Act of 1969 (83 Stat. 742).

(3) The Federal Water Pollution Control Act (79 Stat. 903), as amended
(33 U.S.C. 1151-1175) the State laws enacted pursuant thereto, or other
Federal laws relating to preservation of water quality.

(4) The Clean Air Act, as amended (42 U.S.C. 1857 et seq.) .

(5) The Solid Waste Disposal Act (42 U.8.C. 3251-3259) .

(6) The Refuse Act of 1899 (33 U.S.C. 407).

(7) The Fish and Wildlife Coordination Act of 1934 (16 U.S.C —6660)

.(8) The Mineral Leasing Act of 1920, as amended (30 U.S.C. 1 S et seq.).
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(b) Nothing in this Act shall affect in any way the authority of the Secretary
or the heads of other Federal agencies under other provisions of law to include
in any lease, license, permit, contract, or other instrument such conditions as may
be appropriate to regulate surface coal mining and reclamation operations on land
under their jurisdiction.

(e) To the greatest extent practicable each Federal agency shall cooperate with
the Secretary and the States in carrying out the provisions of this Act.

(d) Approval of the State programs, pursuant to section 403(b), promulgation
of Kederal programs, pursuant to section 404, and implementation of the Federal
lands programs, pursuant to section 423 of this Act, shall not constitute a major
action within the meaning of section 102(2) (C) of the National Environmental
Policy Act of 1969 (42 U.S.C. 4332). Adoption of regulations under section 401(b)
shall coustitute a major action within the meaning of section 102(2) (C) of the
National Environmental Policy Act of 1969 (42 U.S.C. 4332).

EMPLOYEE PROTECTION

SEc. 503. (a) No person shall discharge, or in any other way discriminate
against, or cause to be fired or diseriminated against, any employee or any
authorized representative of employees by reason of the fact that such employee
or representative has filed, instituted, or caused to be filed or instituted any
proceeding under this Act, or has testified or is about to testify in any proceed-
ing resulting from the administration or enforcement of the provisions of this
Act.

(b) Any employee or a representative of employees who believes that he had
been fired or otherwise discriminated against by any person in violation of sub-
section (a) of this section may, within thirty days after such alleged violation
occurs, apply to the Secretary for a review of such firing or alleged discrimina-
tion. A copy of the application shall be sent to the person or operator who will
be the respondent. Upon receipt of such application, the ‘Secretary shall cause
such investigation to be made as he deems appropriate. Such investigation shall
provide.an opportunity for a public hearing at the request of any party to such
review to enable the parties to present information relating to the alleged viola-
tion. The parties shall be given written notice of the time and place of the hearing
at least five days prior to the hearing. Any such hearing shall be of record
and shall be subject to section 555 of tifle 5 of the United States Code. Upon
receiving the report of such investigation, the Secretary shall make findings of
fact. If he finds that a violation did occur, he shall issue a decision incorporating
therein and his findings in an order requiring the party committing the violation
to take such affimnative ‘action to abate the violation as the Secretary deems
appropriate, includiug, but not limited to, the rehiring or reinstatement of
the employee or representative of employees to his former position with com-
pensation. If he finds that there was no violation, he shall issue a finding. Orders
issued by the Secretary under this subsection shall be subject to judicial review
in the same manner as orders and decisions of the Secretary are subject to
judicial review under this Act.

‘(c) Whenever an order is issued under this section to abate any violation, at
the request of the applicant a sum equal to the aggregate amount of all costs and
expenses (including the attorney’s fees) to have been reasonably incurred by the
. applicant for, or in connection with, the institution and prosecution of such pro-
ceedings, shall be assessed against the persons committing the violation.

PROTECTION OF GOVERNMENT EMPLOYEES

'SEc. 504. Section 1114 of title 18, Uniﬂgd‘q@&ates Code, is hereby amended by
adding the words ‘“or” of the Department of the Interior” after the words
“Department of Labor” contained ir that section. Any person who shall willfully
resist, prevent, impede, or interfere with the Secretary or any of his agents in
the performance of duties pursuant to this Act shall be punished by a fine of not
more than $5,000 or by imprisonment for not more than one year, or both.

GRANTS TO THE STATES

SEc. 305. (a) The 'Secretary is authorized to make annual grants to any State
for the purpose of assisting such State in developing, administering, and enfore-
ing State programs under this Act. Except as provided in subsection (c¢) of this
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section, such grants shall not exceed 80 per centum of the total costs incurred
during the first year, 60 per centum of total costs incurred during the second
vear, and 50 per centum of the total costs incurred during each year thereafter.

i(b) The Secretary is authorized to cooperate with and provide assistance to
any State for the purpose of assisting it in the development, administration, and
enforcement of its '‘State programs. Such cooperation and assistance shall in-
clude—

.(1) technical assistance and training including provision of necessary
curricular and instruction materials, in the development, administration, and
enforcement of the State prograns ; and

(2) assistance in preparing and maintaining a contmumg inventory of
information on surface coal mining and reclamation operations for each
State for the pnrposes of evaluating the effectiveness of the State programs.
Such assistance shall include all Federal departments and agencies making
available data relevant to surface coal mining and reclamation operations
and to the development, administration, and enforcement of State programs
concerning such operations.

(e¢) If, in accordance with section 423 (d) of this Act, a State elects to regulate
surface coal mining and reclamation operations on Federal lands, the Secretary
may increase the amount of the annual grants under subsection (a) of this
section by an amount which he determines is approximately equal to the amonnt
the Federal Government would have expended for such regulation if the State
had not made such election.

ANNUAL REPORT

‘Sec. 506. The Secretary shall submit annually to the President and the Congress
a report concerning activities conducted by him, the Federal Government, and
the States pursuant to this Act. Among other matters, the Secretary shall include
in such report recommendations for additional administrative or legislative action
as he deems necessary and desirable to accomplish the purposes of this Act.

SEVERABILITY

SEc. 507. If any provision of this Act or the applicability thereof to any person
or circumstance is held invalid, the remainder of this Act and the applica-
tion of such provision to other persons or circumstances shall not be affected
thereby.

INDIAN LANDS

SEc. H50S. (a) The Secretary is directed to study the question of the regulation
of surface mining on Indian lands whieh will achieve the purpose of this Act
and recognize the special jurisdictional status of these lands. In earrying out
this study the Secretary shall consult with Indian tribes. The study report shall
include proposed legislation designed to allow Indian tribes to elect to assume
full regulatory authority over the administration and enforcement of coal
mined lands reclamation on Indian lands within the exterior boundaries of any
Federal Indian reservation.

(b) The study report required by subsection (a) together with drafts of pro-
posed legislation and the view of each Indian tribe which would he affected
shall be submitted to the Cougress as soon as possible but not later than Janu-
ary 1, 1979. The preparation of this study shall in no event preclude the Secre-
tary from approving any coal leases on Indian lands prior to the completion, of
the study.

(e¢) On and after one hundred and thirty-five days from the enactment of this
Act, all surface coal mining operations on Indian lands shall comply with re-
quirements at least as stringent as those imposed by subsections 415(b) (2), 415
(b) (3), 415(D) (5), 415(b) (10), 415(b) (13), 415(b) (19), and 415¢c of this Act
and the Secretary shall incorporate the requirements of such provisions in all
existing and new leases issuned for coal on Indian lands.

(d) Omn and after thirty months from the enactment of this Act, all surface
coal mining operations on Indian lands shall comply with requirements at least as
stringent as those imposed by sections 407, 408, 409, 410, 415, 416, 417, and 419
of this Act and the Secretary shall iucorporate the requirements of such provi-
sions in all existing and new-leases issued for coal on Indian lands.

(c) With respect to leases issued after the date of enactment of this Act on
Indian lands within the exterior boundaries of a Federal Indian reservation,

8 L' 2 528



47 -

the Secretary shall include and enforce terms and conditions in addition to those
required by subsections (c¢) and (d) as may be requested by the Indian tribe
in such leases.

(f) Any change required by subsection (e¢) or (d) of this section in the terms
and conditions of any coal lease on Indian lands existing on the date of enact-
ment of this Act, shall require the approval of the Secretary: Provided, That if
the coal lease requiring changes has already been the subject of an environmental
impact statement, if the mining and reclamation plan for the proposed coal sur-
face mining operation thereon also has been the subject of an environmental im-
pact statement, the secretarial approval of these changes shall not constitute ma-
jor Federal action within the meaning of section 102(2) (C) of the National En-
vironmental Policy Act of 1969 (42 U.S.C. 4332).

(g) The Secretary shall provide for adequate participation by the various
Indian tribes affected in the study authorized in this section and not more than
$700,000 of the funds authorized in section 511(a) shall be reserved for this
purpose.

STUDY OF RECLAMATION STANDARDS FOR SURFACE MINING OF OTHER MINERALS

Sec. 509. (a) The Chairman of the Council on Environmental Quality is
directed to contract with the National Academy of Sciences-National Academy of
Engineering, other Government agencies or private groups as appropriate, for
an in-depth study of current and developing technology for surface and open pit
mining and reclamation for minerals other than coal designed to assist in the
establishment of effective and reasonable regulation of surface and open pit
mining and reclamation for minerals otlier than coal. The study shall—

(1) assess the degree to which the requirements of this Act can be met by
such technology and the costs involved ;

(2) identity areas where the requirements of this Act cannot be met by
current and developing technology ;

(3) in those instances described requirements most comparable to those
of this Act which could be met, the costs involved, and the differences in rec-
lamation results between these requirements and those of this Act; and

(4) discuss alternative regulatory "mechanisms designed to insure the
achievement of the most beneficial postmining land use for areas affected by
surface and open pit mining.

(b) The study together with specific legislative recommendations shall be
submitted to the President and the Congress no later than cighteen months after
the date of enactment of this Act: Provided, That, with respect to surface or
open pit mining for sand and gravel the study shall be submitted no later than
twelve months after the date of enactment of this Act: Provided further, That
with respect to mining for oil shale and tar sands that a preliminary report shall
be submitted no later than twelve months after the date of enactment of this
Act. -

(c¢) There are hereby authorized to be appropriated for the purpose of this
section $500,000.

EXPERIMENTAL PRACTICES

SEc. 510. In order to encourage advances in mining and reclamation practices,
the regulatory authority may authorize departures in individual cases on an
experimental basis from the environmental protection performance standards
promulgated under sections 415 and 416 of this Act. Such departures may be au-
thorized if (i) the experimental practices are potentially more or at least en-
vironmentally protective, during and after mining operations, as those required
by promulgated standards; (ii) the mining operation is no larger than necessary
to determine the effectiveness aud economic feasihility of the experimental prac-
tices; and (iii) the experimental practices'-kld‘not reduce the protection afforded
public health and safety below that provided by promulgated standards.

AUTHORIZATION OF APPROPRIATIONS

SEc. 511. There is authorized to be appropriated to the Secretary for the pur-
poses of this Act the following sums; and all sueh funds appropriated shall re-
main available until expended :

(a) The Secretary is authorized to enter into contracts implementing sections
402, 423, 305(b) (3), and 508 in such amounts as are provided in appropriations
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Acts, but not to exceed $10,000,000 per annum in each of the three fiscal years
1977, 1978, and 1979.

(b) For administrative and other purposes of this Act, except as otherwise
provided for in this Act, authorization is provided for the sum of §$10,000,000 for
the fiscal year ending June 30, 1978, for each of the two succeeding fiscal years
the sums of $20,000,000 and $30,000,000 for each fiscal year thereafter.

FEDERAL LESSEE PROTECTION

»

SEc. 512. In those instances wlhere the coal proposed to be mined by surface
coal mining operations is owned by the Federal Government and the surface is
subject to a lease or a permit issued Dy the Federal Government, the application
for a permit shall include either: .

(1) the written consent of the permittee or lessee of the surface lands
involved to enter and commence surface coal mining operations on such
land, or in lieu thereof;

(2) evidence of the execution of a bond or undertaking to the United
States or the State, whichever is applicable, for the use and benefit of
the permittee or lessee of the surface lands involved to secure payment of
any damages to the surface estate which the operations will cause to the
crops, or to the tangible improvements of the permittee or lessee of the sur-
face lands as may De determined by the parties involved, or as determined
and fixed in an action brought against the operator or upon the bond in a
court of competent jurisdietion. This bond is in addition to the perfornance
bond required for reclamation under this Aect.

ALASBKA COAL

SEc. 513. Nothing in this Act shall be construed as increasing or diminishing
the rights of any owner of coal in Alaska to conduct or authorize surface coal
mining operations for coal which has been or is hereafter conveyed out of Fed-
eral ownership to the State of Alaska or pursuant to the Alaska Native Claims
Settlement Act: Provided, That such surface coal mining operations meet the
requirements of the Act. .

WATER RIGHTS

8Ec. §14. Nothing in this Act shall be construed as affecting in any way the
right of any person to enforce or protect, under applicable law, his interest in
water resources affected by a surface coal mining operation.

SURFACE OWNER PROTECTION

~ SEc. 515. (a) The provisions of this section shall apply where coal owned by
the United States under land the surface rights to whicli are owned by a sur-
face owner as defined-in this section is to be mined by methods other than under-
ground mining techniques. )
(b) Any coal deposits subject to this section shall be offered for lease pur-
suant to section 2(a) of the Mineral Lands Leasing Act of 1920, as amended.
(¢) The Secretary shall not enter into any lease of Federal coal deposits until
the surface owner has given written consent to enter and commence surface min-
ing operations and the Secretary has obtained evidence of such consent. Valid
written consent given by any surface owner prior to the enactment of this Act
shall be deemed sufficient for the purposes of complying with this section.
(d) In order to minimize disturbance to surface owners from surface coal
n_lining of Federal coal deposits and to assist in the preparation of comprehen-
sive land-use plans required by section 2(a) of the Mineral Lands Leasing Act
of 1920, as amended, the Secretary shall consult with any surface owner whose
land is proposed to be included in a leasing trace and shall ask the surface owner
to state his preference for or against the offering of the deposit under his land
fpr lease. The Secretary shall, in his diseretion but to the maximum extent prac-
ticable, refrain from leasing coal deposits for development by methods other than
underground mining techniques in those areas where a significant number of sur-
face owners have stated a preference against the offering of the deposits for lease.
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(e) For the purpose of this section the term “surface owner” means the na-
tural person or persons (or corporation, the majority stock of which is held by
a person or persons who meet the other requirements of this section) who—

(1) hold legal or equitable title to the land surface;

(2) have their principal place of residence on the land ; or personally con-
dnct farming or ranching operations upon a farm or ranch unit to be affected
by surface coal mining operations; or receive directly a significant portion
of their income, if any, from such farming or ranching operations; and

(3) have met the conditions of paragraphs (1) and (2) for a period of
at least three years prior to the granting of the consent.

In computing the three-year period the Secretary may include periods during
which title was owned by a relative of such person by blood or marriage during
which period such relative would have met the requirements of this subsection.

(f) This section shall not apply where the surface owner is an Indian tribe
or title to the land surface is held in trust for or by an Indian tribe.

(g) Nothing in this section shall be construed as increasing or diminishing any
property rights by the United States or by any other landowner.

I. PURPOSE

The purpose of S. 7, the “Surface Mining Reclamation Act of
1975”, is to establish an environmentally stlong and administratively
realistic program for the regulation of coal surface mining activities
and the reclamation of coal mined lands. More spemﬁcally, the pur-
poses of S. 7 as reported by the Committee, are to assure-that surface
coal mining operations—including exploration activities and the sur-
face eﬁects of underground mining—are conducted so as to prevent
or minimize degr adation to the envn.onment and that such surface
coal mining operations are not conducted where reclamation is not
feasible according to the terms and conditions of the Act.

Federal legislation regulating surface mining—and particularly
surface mining for coal—is needed now. While a mumber of States
do have smf’lce mining reclamation programs, regulation of surface
coal mining is not uniform, and in many 1nst‘1nces is inadequate. S, 7
as reported by the Committee would provide ininimum Federal stand-
ards for surface coal mining aud reclamation activities to be admin-
istered and enforced by the States, and by the Secretary of the Interior
on public lands. S. 7 would provide assistance to the States to improve
their regulatory and enforcement programs and anthorizes funding to
the States for that purpose. In the event that a State fails to comply
with the Act, the bill provides for Federal enforcement of the State
Program, or for establishment of a Federal Program under the author-
ity of the Secretary of the Interior.

The bill also provides for an abandoned mine land reclamation
fund for the reparation of past damages.

IT. NEED

In recent years the co&L Lﬁ(ﬁ)stl'y has experienced a significant shift
in technology from predominantly underground mining. Although
strip mining first started before World War I1, it did not become a
significant technology for mining coal until the eally 1960’s when, for
the first time, over 30 percent of the country’s coal was produced in
surface mines. In 1976, over 60 percent of the coal produced came
from surface mines. ~
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Each week some 1,000 acres of land are disturbed by the surface
mining for coal. As of January 1, 1972 there were 4 million acres of
land disturbed by snurface mining, of which 1.7 million acres (43 per-
cent) were disturbed by surface mining for coal, 1.3 million of these
acres in the Eastern coalfields. Only about half these lands have been
reclaimed. -

Federal legislation to regulate surface coal mining is long overdue.
The coal industry can afford the cost of reclaiming surface mined
land. What it cannot afford is the continuing uncertainty created by
failure to resolve this issue. Enactment of this Surface Mining Control
and Reclamation Act will enable the coal industry to proceed with
development of our Nation’s vast coal resources in a manner which
will assure that the other natural resonrces of onr country will not be
unnecessarily damaged.

Congress has been actively consideving surface coal mining legisla-
tion for the past 6 years. During the 93d Congress the Senate passed
a ball in Qctober of 1973 by a vote of 82 to 8. The House passed its
amendment to the Senate bill in July of 1974 by a vote of 291 to 81.
The conference committee met almost 30 times for over 100 hours to
resolve the differences between the Senate and House versions of
the bill. '

In May 1975, after 4 years of intensive-congressional debate, Con-
gress believed that it had resolved the surface mining issue by sending
to the President a bill, H.R. 25 (which passed the Senate by a vote
of 84-13). Unfortunately, the end product of all this intensive study
and debate did not become law because the President vetoed that bill
and the House failed by a margin of 3 votes to override the President’s
veto. »

It is also worth recalling today that industry has in the past fought
strip mining bills having far less stringent measures than the legisla-
tion before Congress today. The delay In enacting legislation, caused
largely by industry’s opposition, has brought the nature and scope of
the strip mining problem more sharply into ‘focus. The need for strong
regulation of strip mining practices 1s more apparent—to more peo-
ple—than ever before.

President Carter and members of his Administration have repeatedly
stressed the need for early passage of a strong strip mine bill.

Surface coal mining activities have imposed large social and environ-
mental costs on the public at large in many areas of the country in the
form of unreclaimed lands, water pollution, erosion, floods, slope fail-
ures, loss of fish and wildlife résources, and a decline in natural beauty.
Uncontrolled surface coal mining in many regions has effected a stark,
unjustifiable, and intolerable degradation in the quality of life in local
commuuiities. o

" If surface mining and reclamation are not done carefully, significant
environmental damage can result. In addition, unreclaimed or lm-
properly reclaimed surface coal mines pose a continuing threat to the
environment, and at times are a dauger to public health and safety,
public or private property. Similar hazards also occur from the sur-
face effects of underground coal mining, including the dumping of
coal waste piles, subsidence and mine fires.
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Erosion and siltation of streams occur as a result of surface mining.
In the Eastern coalfields, where spoil is pushed downslope of mountain
mines, landslides, erosion, sedimentation and flooding are common
hazards of mountain surface mining. Unstable highwalls are a hazard
to life and property. Highwalls that crumble and erode from weather-
ing ruin drainage patterns and significantly add to water pollution.
Material falling off the highwall can retard surface water flow. Ero-
sion increases dramatically when the protective vegetative cover is
removed and the soil is not stabilized. Suspended sediment concentra-
tion in small Appalachian streams draining strip mined areas can be
increased 100 times over that in forest lands. Over 2,000 miles of
streams have been affected by surface run-oft from coal stripping
operations.

In the Western coalfields, many of which are in arid or semi-arid
areas, the environmental problems associated with surface mining are
somewhat different. Erosion rates on Western range lands are among
the highest in the United States for upland areas not under cultivation.,
The arid climate does not provide sufficient moisture for a protective
vegetal cover. Once this fragile vegetative cover has been disturbed by
mining, erosion increases dramatically. More important, in areas with
Little rainfall, restoration of vegetative cover is virtually impossible
without irrigation. Furthermore, in most of the Western coalfields the
coal beds that lie close to the surface are also aquifers. (For example,
the strippable coal seams in the Gillette, Wyomiung, area serve as an
aquifier.) Removal of the coal by surface mining operations would
intersect such aquifers that are the source of water for many wells.
Flow patterns in such aquifiers would be changed and some parts un-
doubtedly would be dewatered, resulting in reduced availability of
water for other uses.

There are also areas where surface coal mining is totally inappro-
priate, such as wilderness areas, areas of historical importance, parks,
and wildlife refuges. In other areas, it may be desirable to prohibit
surface mining because it would be incompatible with existing or
planned land use patterns. Of course, under the provisions of the Act,
no surface mining may take place in an area which cannot be properly
reclaimed.

Because mining conditions, climate, and terrain vary so greatly
among the different coalfields, administration of a coal surface mining
regulation and reclamation program is more properly done by the
States. For example, a program geared to insure proper mining and
reclamation in the mountains of Appalachia must understandably be
different from one suiggd#to regulating these activities in the arid and
semi-arid areas of the West. (Similarly, these regional differences must
be reflected in Federal standards promulgated for surface mining and
reclamation ou Federal lands.)

While many States already do have laws regulating surface coal
mining operations, in many Instances these laws are inadequate, or
are not fully enforced. Most existing State laws and Federal regula-
tions for surface mining and reclamation are inadequate in that they
are tailored to suit ongoing mining practices, rather than requiring
modification of mining practices to meet established environmental
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itandards. A recent study completed by the Congressional Research
Service reviewing the stringency of State surface, mining regulation
has documented a number of areas of inadequacy both regardi:ng laws
and regulations and enforcement capability. It 1s the purpose of this
Act to effect changes in those mining pratcices which result in unac-
ceptable or permanent environmental damage, and to eliminate those
mining operations which cannot be properly reclaimed.

Regardless of the adequacy of a State’s mining and reclamation
la\\’s, and assuming good faith on the part of the regulatory agency,
problems of enforcing such laws frequently stem from a lack of fund-
ing and manpower to adequately insure compliance. As a result, viola-
tions of the law and regulations are frequent.

) Unlfoyln minimum Federal standards are therefore needed to estab-
lish minimum criteria for regulating surface mining and reclamation
activities throughout the country, on both public and private lands,
and to assure adequate environmental protection from the environ-
mental impacts of surface mining in all States.

-In order to assure appropriate local admiunistration of these Federal
requirements by the various States, adequate funding and manpower in
the State regulatory agencies are essential. For this reason, financial
assistance and guidelines are needed for the design and enforcement
of State surface mining and reclamation programns in couformance
with Federal criteria. 1t is the purpose of the bill to provide this
necessal'y assistance. :

The Committee recognizes that there is an urgent need to balance
our growing demand for energy resources with the increasing stress
we place on the environment in satisfying that demand.

Much emphasis is being placed today on greater utilization of our
domestic coal resources as a meanus for achieving greater energy self-
sufficiency. President Carter, in his April 20 energy message to the
Congress called for increasing coal production by two-thirds by 1985.

The essential requirement for an adeqaute supply of domestic energy
resources to support the Nation’s social and economic well-being 1s
thus being increasingly recognized as a major national issue. It is
clear; particularly in the case of coal, that we have ample reserves.
By all estimates our physical coal reserves are sufficient to meet our
needs, even at greatly increased rates of consumption, for hundreds of
years. We have an abundance of coal in the ground. Simnply stated,

the crux of the problem is how to get it out of the ground and use it
in environmentaly acceptable ways and on an economically competitive
basis. : - ' :

Federal legislation to regulate coal surface mining and reclamation
is a crucial measure to insure an adequate energy supply while preserv-
ing and maintaining a satisfactory level of environmental quality.

The Committee is aware that representatives of the coal industry and
the previous Administration have expressed great concern about pos-
sible “production losses” which enactment of S. 7 might cause. The
figuves given vary so widely as to render them basically meaningless.
For example, the Ford Administration has at various times, indicated
“losses” ranging from 14-141 million tons per year. '

The Ford Administration’s estimates are based on four assumptions

(1) Coal prices would not increase. )
(2) Mining technology would remain at its present state.
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(3) New mining areas would not be opened in the West.
(4) Capital investments would not increase in mining and re-
Jated industries.

It is important to note that the Ford Administration expressly stated
that “If the reverse of any of the above assumptions occurred, the
overall coal production could increase.” When President Ford vetoed
HLR. 25 on May 20, 1975, he claimed that it would restrict coal produc-
tion, increase dependence on mid-East oil, raise consumer prices and
increase unemployment. However, a report issued by the_General Ac-
counting Office has found serious deficiencies in the methodology used

by the Bureau of Mines to support the coal production loss claims.
There is little reason to accept either the credibility of this hasty and
ill-conceived study by the Bureau or the claims that were based upon it.

In view of the rapid and continuing increase in coal prices and the
large number of proposed new coal mines in the West, it appears very
unlikely that there would be any significant losses of production.

The fact is that at current production levels, this country has more
than 500 years of coal reserves. It is ridiculous to talk about a diminu-
tion in production at present prices, must less those anticipated in
the future, and it is even more ridiculous, given the massive amount of
our coal reserves, to refuse to assume the relocation of mining opera-
tions, for example, to areas which can be prudently mined—in estimat-
ing the impact of this bill.

The purpose of this bill is to effect the internalization of mining and
reclamation costs, which are now being borne by society in the form of
ravaged land, polluted water, and other adverse effects, of coal surface
mining. The Committee believes that this can be done without signifi-
cant losses in coal production, under the provisions of S. 7.

III. MAJOR PROVISIONS

(1) Surrace MiINING AND RECLAMATION STANDARDS

The informational and environmental requirements of this bill are
its most vital provisions. The purpose of the bill is to end the present
environmental degradation from surface coal mining and to prevent it
in the future. To this end the bill sets forth a series of minimum uni-
form requirements for all coal surface mining operations on both fed-
eral and state lands. These standards deal with three basic issues: pre-
planning, mining practices, and post-mining reclamation. The first
requires that an operator applying for a permit has done certain re-
search regarding adjacent Jand uses, the characteristics of the coal and
the overburden, and hydrologic conditions. He must include in his ap-
plication the planned methodology and timetable for the operation in
a reclamation plan. The seconll set of requirements provide that mining
methods be used which will minimize or obviate environmental dam-
age or injuries to public health and safety. These include restrictions
on the placement of overburden, blasting regulations, water pollution
control requirements, and waste disposal standards. The third group
of standards regard reclamation and restoration of the mined land to
its pre-mined condition. These requirements include backfilling and
regrading to approximate original contour, restoration of water qual-
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ity and quantity, revegetation to pre-mining conditions and elimina-
tion of erosion and sedimentation.

It is the Committee’s understanding that certain States may wish to
impose-more stringent requirements than those minimum standards
set forth in the -bill. Some States in fact are already contemplating
such measures. However, it was felt that some minimum uniform floor
had to be established for the protection of the environment at a time
when the growth of surface coal mining is projected to double over the
next decade, often in environmentally delicate areas.

(2) Prorecrion oF WATER RESOURCES

There are a number of provisions in this bill which are designed to
protect the quality and quantity of .water in areas where surface coal
mining operations are being conducted. While coal is in abundant
supply in the United States in certain areas, water is frequently a
scarce or precious commodity which must be protected during the
course of mining. Of course, the Committee recognizes that hydrology
conditions vary from region to region. In the East, for example, heavy
rainfall or high sulfur content of the coal in certain areas result re-
spectively in heavy sedimentation and acid mine drainage. In the West,
where coal seams are frequently aquifers, and rainfall is infrequent,

-mining results In loss of water sources and requires years, perhaps
decades, for proper reclamation. .

In addition, where water is so scarce, competing land uses can com-
plicate the regulatory agency’s decision to allow mining. For example,
at a time when the world is facing an acute food shortage, some of the
coal in the West underlays alluvial valley floors, which are the only
arable lands in such a'reas.

For these reasons, the bill incorporates a number of cavefully drawn
provisions for the protection of any arca to be mined. The provisions
are not restrictive, but they are fully intended to protect the hydro-
logical integrity of any area to be surface coal mined or impacted by
snch mining. The Committee fully récognizes that there is likely to be
some temporary disturbance to water quality and quantity quring the

.actual mining process, and the language of the bill reflects this under-
standing. Thus, the permit application requirements, reclamation
standards. and provisions for designation of areas unsuitable for min-
ing provide for the protection of scarce and vital water resources.

(3) Desiovarion of Areas UxnsUlTABLE For MINING

A decision to permit the surface mining of coal is a land use deci-
sion, and as such may at times conflict with other demands on scarce
or valued land resources. For this reason the bill provides for a mecha-
nism—on both State and Federal lands—for citizens to petition that
certain areas be designated as unsuitable for surface coal mining. Such
designation is always subject to review and revision, but it is designed
to minimize land use conflicts with regard to surface coal mining.
However, in order to prevent a state regulatory authority from con-
ducting an indefinite review, and thus locking up production need-
lessly, the bill requires a one year deadline on all decisions as to.desig-
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In addition to this designation process, the Committee has made a
judgment that certain lands simply should not be subject to new sur-
face coal mining operations. These include primarily and most em-
phatically those lands which cannot be reclaimed under the standards
of this Act and the following areas dedicated by the Congress in trust
for the recreation and enjoyment of the American people: lands within
the National Park System, the National Wildlife Refuge System, the
National Wilderness Preservation System, the Wild and Scenic Rivers
System, National Recreation Areas, National Forests with certain
exceptions, and areas which would adversely affect parks or National
Register of Historic Sites.

In addition, for reasons of public health and safety, surface coal
mining will not be allowed within one hundred feet of a public road
(except to provide access for a haul road), within 300 feet of an occu-
pied building or within 500 feet of an active underground mine.

Since mining has traditionally been accorded primary consideration
as a land use there have been instances in which the potential for other
equally or more desirable land uses has been destroyed. The provisions
discussed in this section were specifically designed and incorporated in
the bill in order to restore more balance to Federal land use decisions
regarding mining.

(4) VARIANCES

The Committee was adamant that there should be no broad excep-
tions to the vital mining and reclamation standards of this bill. To
provide for unlimited exceptions would render the bill meaningless,
since it would then be likely that the exceptions would become the rule.
On the other hand, the Committee did recognize that there are some
valid and important reasons for allowing limited variances to the pre-
scribed standards of the bill, where such variances provide equal or
better protection to the environment, and result in a higher post-
mining land use. For this reason, there are two provisions in the bill
which permit variances to the mining-reclamation standards of the bill.
One variance would allow surface mine operators to postpone recla-
mation of limited segments of his mined area where he can prove to
the regulatory authority that such segments are necessary to the opera-
tion of a planned underground coal mine. The committee believes an
allowance of this sort will ensure maximum recovery of the coal
resource and reduce the total surface disturbance so long as the strin-
gent conditions attached tn the granting of the variance are strictly
adhered to.

The second perinits variances from any of the mining and reclama-
tion standards of the Act, at the Secretary’s discretion, for experiment-
al practices that show potentiak for improved environmental protec-
tion over prescribed or curl‘ent)] y accepted practices.

Mountaintop removal operations would not require a variance. How-
ever, the regulatory authority must attach certain stringent perform-
ance standards to the permit. These are intended to ensure against the
possible failure of massive valley fills associated with such operations.
In addition, new regulations are to be promulgated. The Committee is
aware that the experts are not in agreement as to the best method of
stabilizing these spoil placement areas; this experience gained should
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be reflected in new requirements. A study of valley fill engineering
standards currently being required by West Virginia and Kentucky,
done by the consulting firm of Skelly and Loy for the Environmental
Protection Agency, emphasized the fact that long-term stability of
valley fills under those standards has by no means been conclusively
established. The study recommends certain changes, some of which
have been incorporated in the Act.

(5) Prorecriox oF SURFACE OWNER RicHTS

Since the mining of coal became a profitable enterprise, there have
been numerous instances in which the mineral estate and the surface
estate were separated, both on public and private lands. State laws
govern the resolution of any disputes about property rights which
might arise from such separations, and this Act does not attempt to
tamper with such State laws. The Committee firmly believes that all
valid existing property rights must be preserved, and has no intention
whatsoever, by any provision of this bill, to change such rights.

However, with regard to lands where the Federal government owns
the coal, but not the surface estate, the bill does provide for some
departure from existing practice.

When vast areas of public lands were transferred to private
‘interests in the early part of this century, the mineral rights were
withheld for the people of the United States, as a then revolutionary
conservation measure. OQver time and aggravated by the current wish
to develop Western coal, this situation has led to a serious land use
confrontation between surface users such as farmers and ranchers and
federal coal lessees. In an effort to mitigate such rivalries the bill
provides for limited and circumscribed surface owner consent as a
condition of issning a new Federal coal lease. (Existing leases are not
affected by this provision.)

(6) Asaxponep Laxp RecramarioN

This bill provides for a fund to be used to reclaim “orphaned” or
abandoned mined lands. The fund is to be derived from a reclamation
fee to.be levied on every ton of coal mined: 35 cents/ton for surface
mined coal and 15 cents/ton for all coal mined by underground meth-
ods, or 10 percent of the value of the coal at the mine, whichever is
less. The reclamation fee would uot apply to lignite coal, however,
since the Committee is aware of no orphan lands resulting from the
mining of lignite.

It is estimated that a million and a half acres of land lhave been
directly disturbed by all coal mining and over 11,500 of streams
polluted by -sedimentation or acidity from surface or underground
mines. .

. Estimates for the. cost of repairing these continuing damages run
from $6-$25 billion. '

Although some-feel that today’s operators should not be required
to pay for their precursor’s damages, the Committee strongly believes
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that the burden of paying for this reclamation is rightfully assessed
against the coal industry, and, by extension, the consumers of coal.
Furthermore, the nse of the fund is not limited to past damages. The
bill provides that 50 percent of all fees collected in any one state be
returned to that State. Provisions are made in this title for the re-
habilitation of both publicly acquired and private lands, under the
jurisdiction of the States, the Secretary of the Interior, or the Sec-
retary of Agriculture.

(7) FEpERAL-STATE RELATIONSHIP

The role of the Federal government has been carefully delineated in
this bill, particularly in regard to its activities in those situations
where the State is the prime regulatory authority. During the interim
period, section 402(e) provides that beginning no later than six
months from the date of enactment and continuing until a State pro-
gram has been approved or a federal program has been implemented,
the Secretary is required to carry out a federal enforcement program
which includes inspections and enforcement actions in accordance
with the provisions of section 421. The intent of this provision is to
place the Secretary in the role of assuring compliance with the in-
terim standards during the time of the initial regulatory procedure.
The Committee recognizes that this may to some extent duplicate
State activity, however it is the view of the Committee that this sort
of federal presence at the most crucial time of the administration of
this Act will result in uniform, equitable enforcement of the interim
standards and will assure that the requirements of the Act get off to a
good start. 7'he Committee firmly beliewes that there is is no adequate
substitute for the Secretary’s oversight role, because of the wide vari-
ation in the ability of existing State regulatory authoritics to enforce
compliance with the interim enwironmental protection performance
standards. A recent study by the Congressional Research Service has
documented State regulatory deficiencies in this regard.

Since practically all surface coal mining operations covered by the
initial regulatory procedunre are presently regulated by existing State
regulatory authorities (the major exception being opevations on fed-
eral and Indian lands), it is not the purpose of this interimn federal
enforcement program to place the Secretary of the Interior in the
business of issning mining permits for operations on lands within the
jurisdiction of the States. The bill imposes a duty upon the States to
review and revise existing permits to insure compliance with the in-
terim standards of section 402, and obliges the States to issue new
permits in accordance with thesestandards. It is the view of the Com-
mittee, however, that the Searetary would be required to assure State
performance of these duties and obligations, pursuant to the federal
Inspection and enforcement provisions of section 402 (e).

(8) EXFORCBMENT

S. 7 contains comprehensive provisions for inspections, enforcement
notices and orders, administrative and judicial review, and penalties.
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These requirements are of equal importance to the provisions of the
bill regarding mining and reclamation performance standards since
experience with state surface mining reclamation laws has amply
demonstrated that the most effective reclamation occurs when sound
performance standards go hand in hand with strong, equitable en-
forcement mechanisms. _ :

Generally the enforcement provisions of this bill have been modeled
after the similar provisions of the Federal Coal Mine Health and
Safety Act of 1969. Where the enforcement provisions of this bill de-
part of the 1969 Health and Safety Law, they do so either to improve
enforcement or to accommodate the fact that this bill encourages the
states to retain or develop regulatory authority over surface coal
mining and reclamation operations, and seeks to protect the environ-
ment and the public health and safety as opposed to the protection
aflorded the coal miner on coal mine property by the Coal Mine Health
and Safety Act.

Judicial Review.—Section 526 of the bill established specific pro-
visions for judicial review of Secretarial actions. Because of the thor-
oughness and degree of due process afforded judicially reviewable
actlons by the Secretary, judicial review is to be based on the record
made before the Secretary. The courts should render their decisions
on the basis of whether or not the Secretary’s decision was arbitrary
and capricious or supported by the record. Testimony relief from
Secretarial decisions may be granted only under the same kind of
narrowly prescribed circumstances as discussed above in the context
of administrative review.

" Penalties—Where the Secretary is the regulatory authority or a
Federal inspection is being conducted pursuant to section 402, 404 (b)
or subsection (b) of section 421, section 418 of the Act provides that
civil penalties will be mandatory for violations leading to a cessation
order under section 421 or a cessation order entered by a court pur-
suant to section 418. The Secretary has discretionary authority to
assess civil penalties for other violations.

The Secretary is required to make findings of fact and issue a writ-
ten decision as to the occurrence of a violation and the amount of the
penalty which is warranted only where the person charged has availed
himself of the opportunity for a public hearing and the hearing has,
in fact, been held. The Act also provides that approved State pro-
grams must contain criminal and civil penalties no less stringent
than the Federal provisions with the same or similar procedural re-
quirements relating thereto.

This section also requires the operator (or permittee) to pay the
proposed penalty within thirty days after he has been assessed a
penalty for violation of the Act or permit. If the permittee wishes to
contest. either the fact of violation or the amount of the penalty, he
shall so notify the Secretary when making the remittance. Upon
receipt of a payment from a permittee the Secretary shall place it
in an escrow account and should the permittee’s challenge be sustained,
the payment is to be returned to the permittee with interest. The Com-
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mittee is of the belief that this procedure will avoid the problem of
non-collection of fines.

(9) CrrizEN PARTICIPATION

The success or failure of a national coal surface mining regulation
program will depend, to a significant extent, on the role played by
citizens in the regulatory process. The State regulatory authority or
Department of Interior can employ only so many inspectors, only a
limited number of inspections can be made on a regular basis and
only a limited amount of information can be required in a permit or
bond release application or elicited at a hearing. Moreover, a number
of decisions to be made by the vegulatory authority in the designation
and vaniance processes under the Act are contingent on the outcome
of land use issues which require an analysis of various local and re-
gional considerations. While citizen participation is not, and cannot
be, a substitute for governmental authority, citizen involvement in
all phases of the regulatory scheme will help insure that the deci-
sions and actions of the regulatory authority are grounded upon
complete and full information. In addition, providing citizen access
to administrative appellate procedures and the courts is a practical
and legitimate method of assuring the regulatory authority’s com-
pliance with the requirement of the Act.

In many, if not most, cases in both the administrative and judicial
forum, the citizen who sues to enforce the law, or participates in
administrative proceedings to enforce the law, will have little or no
money with which to hire a lawyer. If private citizens are to be able
to assert the rights granted them by this bill, and if those who
violate this bill’s requirements are not to proceed with impunity, then
citizens must have the opportunity to recover the attorneys’ fees
necessary to vindicate their rights. Attorneys’ fees may be awarded
to the permittee or government when the suit or participation is
brought in bad faith.

IV. LEGISLATIVE HISTORY

Surface mining has been the subject of legislation for several years.
The first hearings were held by the Committec on Interior and Insu-
lar Affairs in the 90th Congress. No bills were reported during the
90th and 91st Congresses. During the 92d Congress, the Subcommittee
on Minerals, Materials and Fuels held 4 days of hearings. The Com-
mittee unanimously reported a bill (S. 630) in September 1972 with
the understanding that Committee members reserved the option to
offer amendments on the Senate floor.

The House of Representatives passed a bill (H.R. 6482) in October
1972. The 92d Congress aQiolL,rﬁed before the Senate considered either
bill. ’ R :

The 93d Congress gave intensive consideration to surface coal min-
ing legislation. The Interior Committee held hearings on bills then
before it on March 13, 14, 15, and 16. On April 30 the Subcommittee
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on Minerals, Materials and Fuels held a hearing on the report prepared
by the Council on Environmental Quality entitled “Coal Surface
Mining and Reclamation—An Environmental and Economic Assess-
ment of Alternatives.”

In addition, as part of the study of National Fuels and Energy
Policy, the Full Committee and ex-official members held 3 days of
hearings on coal policy issues, which included discussions of the poten-
tial 1n1pact of Federal surface mining legislation on coal development.

The Committee met in public mark-up session for 10 days to con-
sider amendments to S. 495. On September 10, 1973, the Committee
completed action on the bill and ordered S. 425 favor a,bly reported to
the Senate with the recommendation that the bill as amended be
passed. After 2 days of debate S. 425 was passed by the Senate on
QOctober 18, 1973, by a vote of 82-8. The bill as amended passed the
Honuse on July 25 by a vote of 291-81, :

Conferees met for more than 100 hours to reconcile the differences
between the House and Senate revisions of S. 425. On December 5,
1974, they reported a conference report to their respective houses, which
was approved by both bodies. However, the President pocket vetoed
the bill, after the Congress had adjourned, thus pr ecluding the oppor-
tunity for an override.

S. 7 as introduced was identical to the conference report on S. 425,
Despite the fact that the Committee had already scrutinized exhaus-
tively the provisions of the bill, on February 19, 1975, the Committee
heard Administration witnesses discuss proposed cha,nges in S. 7.

S. 7 passed the Senate on March 7, by a vote of 84-13. The Senate
passed H.R. 25, amending it to contain the language of S. 7, and upon
the disagreement by the House the bill went to conference on Aprll 18,
1975,

On May 5, 1975, the Senate agreed to the conference report on H.R.
25. President Ford vetoed FLR. 25 on May 20, 1975 and the House
subsequently sustained the veto by vote of 27 8—143 on June 10, 1975.

Reintroduced in the 95th Congress as S. 7, the Surface Mlmnu
Control and Reclamation Act of 1977 was idenfical to H. R. 25 except
for the following major differences:

1. State mining and mineral resource institutes (old title IIT)
was deleted.

2. Designation of lands unsuitable for non-coal mining (Old
Title VI) was deleted.

3. Reclamation fee for 01phan lands program was made to
apply only to Federal coal.

4. State regulatory authorities were ‘Lﬁ'orded greater access
into the orphan lands progran. :

5. Special provisions for rlnthlaclte mines and Alaska mines
were deleted.

6. Surface owner consent provision was deleted and replaced:
by the Mansfield amendment banning all strip mining of Feder-
ally‘owned coal underlying non-Federal surface.

7. States were given the option of enforcing the Federal stand-
ards on Federal lands.

8. Coal explomtlon provisions for Fedelal coal lands were

deleted as redundant.
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Four days of hearings on S. 7 were held by the Subcommittee on
Materials, Minerals and Fuels, on February 7 and March 1, 2 and 3,
1977. The newly constituted Subcommittee on Public Lands and
Resources proceeded to mark up the bill on March 31, reporting it
out on May 2, 1977. )

Meanwhile the House passed H.R. 2, the companion bill, by a vote
of 241 to 64, on April 29,1977, and sent it to the Senate.

V. COMITTEE RECOMMENDATION AND
TABULATION OF VOTES

The Committee on Energy and Natural Resources recommends that
S. 7, as amended, be approved by the Senate.

Pursuant to Section 133(b) of the Legislative Reorganization Act
of 1946, as amended, the following is a tabulation of votes of the Com-
mittee during consideration of S.7:

1. During the Committee’s considevation of the Surface Mining and
Reclamation Act of 1977 many voice votes and formal roll call votes
were taken on amendments to the bill. These votes were taken in open
public session and, because they were previously announced by the
Committee in accord with the provisions of Section 133(b), it 1s not
necessary that they be tabulated in the Committee Report.

2. 8. 7, was ordered favorably reported to the Sénate on a roll call
vote of 14 yeas and 4 nays. The vote was as follows:

Jackson, Yea , Hansen, Yes
Church, Yea Hatfield, Yea
Metcalf, Yea MecClure, Yea
Johnston, Nay Bartlett, Nay
Abourezk, Yea Weicker, Yea
Haskell, Yea Domenici, Nay
Bumpers, Yea Laxalt, Nay
Ford, Yea

Durkin, Yea
Metzenbaum, Yea
Matsunaga, Yea

VI. COMMITTEE AMENDMENTS

During the course of markup the Committee adopted approximately
200 amendments to S. 7. While many of these were technical, there were
a number of significant changes. The most significant of these are out-
lined below. ) )

1. Surface owner consent.—This amendment (Section 515) is
explained under Major Provisions and in the section-by-section anal-
ysis portion of this report. It replaces the Mansfield -Amendment,
which would have banned all syrface mining of coal on lands where the
surface is under non-Federal‘ewnership and the coal is owned by the
Federal Government. _

2. Small and mediwm operators’ 30-month exemption.—This amend-
ment is explained in section 402 of the section-by-section analysis.
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Under the amendment, operators producing no more than 200,000 tons
of coal annually would qualify for special treatment.

3. Mountaintop remowval.—This amendment deletes the previous
variance procedure, thus allowing moyntaintop removal operations to
proceed under regular permit, with stringent conditions attached. It is
discussed under “Variances” in the Major Provisions, and under sec-
tion 415 of the section-by-section analysis.

4. Reclamation fee—This amendment places a special fee for recla-
mation of orphan lands upon all coal mined -(except lignite), as

- opposed to the previous language which covered Federal coal only. Tt
is discussed i Section 301 of the section-by-section analysis and also
under “Abandoned Land Reclamation” in Major Provisions.

5. Surface effects of wnderground mining—This amendment
requires the Secretary to consider the “distinct difference” between
surface and underground coal mining in his promulgation of regula-
tions as discussed in section 416 of the section-by-section analysis.

6. Alluwvial valley floor grandfather clause—This amendment ex-
empts certain operations from: restrictions against-mining on or near
alluvial valley floors. It is described in section 410 of the section-by-
section analysis.

7. Timing of implementation—This amendment adopts a more
rational timetable for bringin the Act into full implementation. Its
main provisions are described in section.402, 403; and 404 of the sec-
tion-by-section analysis. ‘ :

8. NEPA exemptions—This amendment -waives the requirement
for an environmental impact statement-with respect to certain Secre-
tarial actions. Section 505 of the section-by-section analysis contains
an explanation.

9. Federal Funding for State Programs.—This amendmeut to Sec-
tion 505 authorizes Federal grants for State programs on a continuin
basis rather than for only four years. It also increases the Federa
grant from 40 percent to 50 percent of State program cost from the
third year on.

VII. SECTION-BY-SECTION ANALYSIS
Titee I—StaTEMENT ON FIinpINGs AND PURPOSES

SECTION 101. FINDINGS

This section sets out congressional findings relating to surface min-
ing of coal and other minerals. These include the fact that (1) surface
mining is only one of various methods of mining; (2) surface and
underground coal mining are significant activities in our national
economy ; (3) surface minming has numerous adverse economic, environ- |
mental and social effects; and (4) surface mining and reclamation
technology are developing so that effective and reasonable regulation
of surface coal mining is appropriate and necessary to minimize these
adverse effects.
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These findings conclude that (1) because of the diversity of terrain,
climate, biologic, chemical, and other physical conditions, the States
should have the primary responsibility for regulating surtface mining
and reclamation, but that a Federal-State cooperative effort is essen-
tial to the success of this program and (2) while there is a need to reg-
ulate surface mining operations tor minerals other than coal, more
data and analyses arc needed to provide a basis for effective and rea-
sonable regulation.

SECTION 102. PURVOSES

This section states that the purpose of Congress in passing this Act
is to establish a nationwide program to protect society and the en-
vironment from the adverse effects of surface coal mining opera-
tions as well as the surface impact of undergronnd coal mining opera-
tions. It sets out twelve specific purposes as steps toward achieving
that goal. These recognize that, while all adverse effects of surface
mining cannot be prevented immediately and that coal is an essential
source of energy, a strong nationwide regulatory program based on
minimum- Federal standards should be mmplemented rapidly. This
program would assure that surface coal mining operations are not
conducted where reclamation which meets these minimum standards
is not feasible. The Federal Government would assist the States in
developing and implementing such a program. If and when a State
manifests a lack of desire or an inability to participate in or imple-
ment that program and to meet the requirements of the Act, the Fed-
eral Government is to exercise the full reach of Federal constitutional
powers to insure the effectiveness of that program.

Another significant purpose of the Act 1s to provide a means for
development of the data and analyses necessary for Congress to decide
in the future whether to establish effective and reasonable regulation
of surface mining for all minerals other than coal.

S. 7 establishes procedures for public participation in the develop-
ment, revision, and enforcement of regulations, standards, reclamation
plans or programs established by any regulatory authority under this
Act. The bill also establishesia program for the rehabilitation of lands
previously mined and left unreclaimed which continue to substan-
tially degrade the quantity of the environment or endanger the health
or safety of the public.

TrrLe II—OFFICE OF SURFACE MINING RECLAMATION AND
+~ @ EENFORCEMENT
¥ S

To insure administration of the program by an independent agency
with neither a resource development (the promotion of mining, mar-
keting, or use of minerals) or resource preservation (pollution control,
wilderness, or wildlife management) bias or mission, this title
establishes the Oftice of Reclamation and Enforcement in the Depart-
ment of the Interior. This Office will be separate from any of the
Department’s existing bureaus or agencies. It is intended that the

(‘_’,ff'
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Oftice. exercise independent and objective judgment in implementing
the Act.

To insure suflicient authority to administer the Act the Office will
have a Director to be compensated at the rate provided for in level IV
of the Executive Pay Schedule. Officers and employees of the Office
ave to be recruited on the basis of their professional competence and
capacity to administer the Act objectively. The Act specifically states
that there cannot be transferred to the Office any-legal authority which
has as its purpose promoting the development or use of coal or other
minerals.

The duties of the Secretary, acting through the Office, include : Ad-
ministering the various grant-in-aid programs provided in the Act;
administering research and development projects provided in the Act;
reviewing and approving State programs for surface mining and
reclamation operations; developing and administering any Federal
program for surface mining and reclamation operations for States
which do not have or are net enforcing State Programs; maintaining
a Surface Mining and Reclamation Information and Data Center;
cooperating with States in dissemination of relevant data and in
standardizing methods of collecting and classifying such data; pro-
viding technical assistance to the States to enable them to undertake
responsibilities provided for in the Act; mnonitoring all Federal and
State research programs dealing with coal extraction; and recom-
mending research projects designed to improve the feasibility of un-
derground coal mining or develop improved surface mining and rec-
lamation techniques. 3

Concern has been expressed that the establishment of a new office
at the Fecleral level implicitly requires a similar entity in every State
in order to manage the State program. This is not the case. It should
be noted that many States already have a particular governmental
unit regulating surface coal mining industry. Some aspects of the
regulatory program might be carried out on the State level by more
than oue agency, especially where States with: surface .coal mining
agencies liave another agency which regulates surface impacts of
underground mines.

In fact, the Secretary, acting through the Director, 1s specifically
instructed to cooperate with Federal and State authorities to mini-
nmize duplication of enforcement and administration of the Act.

TirLe ITI—AsanNpoNeD MINE RECLAMATION

SECTION 301. ABANDONED MINE RECLAMATION 'FUND

This section establishes in' the U.S. Treasury an Abandoned Mine
Reclamation Fuud which.derives its dollars from: funds from the
lease, sale, rental of Jands reclaimed under this Act; user charges on
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reclaimed lands; and from a reclamation fee collected over a period of
15 years of 35 cents/ton for surface mined coal and 15 cents/ton for
all coal mined by underground methods, or 10 percent of the value of
the coal at the mine, whichever is less.

The differential fee was adopted recognizing the differing costs
in meeting various health and safety objectives mandated by law.

The purpose of the 10 percent provision is to prevent an undue eco-
nomic burden on low cost, lower grade western coal. There is to be no
fee imposed on lignite coal due to the low thermal value, and absence
of any known orphan lands associated with lignite mining. The basis
for calculation of the tonnage to which this fee applies shall be pre-
scribed by the Secretary by regulation.

Estimated revenue yields from the reclamation fee as submitted by
the Bureau of Mines is as follows:

ESTIMATED CUMULATIVE REVENUE GENERATED BY RECLAMATION FUND

(All coal excluding lignite)

3. Based on an income of $0.15 per ton for underground coal and
$0.35 per ton for surface coal.

Millions
5-year period.__ . e $1, 090. 55
10-year period-______ e 2, 466. 45
15-year period.._ - __.___ U 4, 082. 90
20-year period.. —— - ——_ b5,923.85

The fee is quite small relative to the current prices of coal. When trans-
lated into power cost per kilowatt hour (assuming conservative figures
of 10,000 BTU/1b and a conversion rate of 10,000 BTU/kwh) it is
less than 0.015 cents per kwhr of electricity. For consumers utilizing
from 250 to 750 kwhr per month, this represents an increase of 4-12
cents per month on their utility bill. Such a small increase would not
be a burden on current coal consumers or inflationary in nature.

The Committee takes the position that the Federal government has
a responsibility to remove this longstanding blight from regions which
fueled the industrial growth of America prior to the advent of the
internal combustion engine. The cost of rehabilitation is estimated at
$25 billion.

Inall, it is estimated that a million and a half acres of land have been
directly disturbed by all coal mining and over 11,500 miles of streams
polluted by sedimentation or acidity from surface or underground
mines. _

Estimates of program costs f“or’éorrecting these problems have been
made by the Department of Interior totaling $25 billion and are con-
solidated and summarized as follows:

7
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SUMMARY OF EXTENT OF ABANDONED MINED LANDS AND ESTIMATED COST OF REHABILITATION—COAL

[Dollar amounts in millions)

i' © ‘ N .
£ Abandoned lands Subsidence ' Waste banks Waste bank fires Mine fires Totajt
B ® Acres  Amount Acres Amount Acres  Amount Acres Amount  Number  Amount Acres Amount
w |31 U 344,900  $1,379.6 385, 500 $11, 565 164,650  $1,399.6 2,953 $244.13 64 $69.5 898,003  $14,675.8
1 West2 . meicceena 38, 300 153.2 32, 800 984 9,480 80.5 267 21.73 197 6.03 80, 847 1,245.4
Total. oo .- 383,200 1,532.8 418,300 . 12,549 174,130 1,480.1 3,220 265.9 261 75.53 978, 850 15,903. 2
1 Total dollars excludes $10,000,000,000 estimated for acid mine drainage. 2West assumed to be those States west of the Mississippi.
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These estimates provide a basis for identifying the order of magni-
tude of funds required to correct these problems.

The burden of paying for reclamation is rightfully assessed against
the coal industry. The bill adopts the principle that the coal industry,
and by extension the consumers of coal, must bear the responsibility
for supporting special rehabilitation programs to recover and reclaim
areas which have been severely impacted in the past by coal mining
operations. o

Fifty percent of the revenues derived from a county, school district
or lands of an Indian tribe are to be returned to that county, school
district or Indian tribe for use in accomplishing the purposes of this
title. '

The Act specifies that the Secretary of Interior must use the money
in the Fund for certain purposes and must make available to the Sec-
retary of Agriculture up to one-fifth of the Fund for purposes set
forth under section 305. ‘

SECTION 302. OBJECTIVES OF FUND

The primary objective of the Fund is reclamation of previously
mined areas. However, this section does provide for other objectives
which are to be given a priority on the following basis: (1) protection
of health or safety of the public; (2) protection of the environment
from continuing degradation and conservation of land and water; (3)
the protection, construction, and or enhancement of public facilities
and their use; and (4) improvements of lands and waters to a suitable
condition useful in the economic and social development of the area
affected.

SECTION 303. ELIGIBLE LANDS

This section specifies that only those lands which were mined for

coal or affected by such mining, waste banks, coal processing or other
mining processes and abandoned or left in an inadequate reclamation
condition prior to the enactment of this Act are eligible for expendi-
tures under the Fund. In addition, there must be no continuing re-
sponsibility for reclamation under State or other Federal laws for
such lands to be eligible.
. The inclusion of lands “affected by” coal mining means that in
various areas the fund could be used to repair public facilities which
have been damaged by activity relating to coal mining. In Eastern
Kentucky, for example, public roads have suffered extensive damage
from coal-hauling. This 1s espegially true of roads which serve mines
that are otherwise inaccessiblg. : ‘

SECTION 304. RECLAMATION OF RURAL LANDS

This section establishes a program to provide small rural land-
owners technical and financial resources to reclaim lands affected by
coal surface mining operations which were left unreclaimed or inade-
quately reclaimed,

Any one landowner (including owner of water rights), resident, or
tenant is limited to a total of 100 acres of land on which reclamation
can be conducted under this section, and the Federal share of such
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work shall not exceed 80% of the costs. The Secretary has discretionary
authority to increase the Federal share where he determines that (1)
the main benefits from the project are related to off-site water quality
or other off-site benefits, and (2) the landowner cannot participate in
the program if required to put up 20% of the cost. '

This program is administered by the Secretary of Agriculture and
the reclamation work is to be accomplished according to a mutually-
agreed-upon plan through contracts with the landowner, for periods
of not more than ten years, to accomplish the land stabilization con-
servation work required in order to reclaim the affected lands. This
program is to be implemented through the Soil Conservation Service.
While the Soil Conservation Service may want to integrate such proj-
ects on a watershed or drainage area basis in order to enhance pro-
gram effectiveness, it is not intended that such an approach and its
planning process slow down reclamation or deny work in those areas
or mstances where the landowners are willing to participate but the
watershed planning is not completed. It is also intended that the rural

- lands program will be coordinated with the reclamation program im-
plemented by the Department of Interior. :

Up to one-fifth of the money available in the Abandoned Mine Rec-
lamation Fund during any one year shall be made available to the Sec-
retary of Agriculture for the purposes of this section.

SECTION 305. ACQUISITION AND RECLAMATION OF ABANDONED AND
UNRECLATMED MINED LANDS

This section establishes a program, administered by the Secretary
of Interior or by the State regulatory authority pursuant to an ap-
proved State abandoned mine reclamation program, for the reclama-
tion of abandoned mine lands or lands affected by surface coal mining
operations which are large tracts, or lands to be developed for specific
purposes such as commercial, industrial, residential, and other inten-
sive land uses. This program complements the rural lands program
provided in Section 304. : ‘

Four basic steps are required under this program: land identifica-
tion, land acquisition, land reclamation, and post-reclamation land use
including disposition.

Prior to initiating reclamation programs on particular tracts of
land, the Secretary or the State shall make a thorough study of the
areas involved, identifying those lands needing reclamation and estab-
lishing projects according to the priorities established in Section 302
above and with costs and benefits computed. )

Land acquisitions for those parcels on which work will be done can
be accomplished by either the Secretary of Interior or the States in-
volved. If a State acquires such land and transfers it to the Federal
Government, up to 90 percent of the acquisition costs may be Federally
funded. For those projects which because of public health or safety or
environmental damages require quick .and easy acquisition, specific
authorities for condemnation and quick land and mineral acquisition
are provided to the Secretary of Interior. )

The reclamation of these acquired lands is to be conducted under
Federal control. Contracts for reclamation are to be entered into on a
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gom({)etitive basis. Costs of reclamat i are to be borne entirely by the
und.

The Secretary of the Interior is given authority to reclaim lands to
be used for the purposes of housing for miners, mining related em-
ployees or persons displaced by natural disasters or catastrophic
failures.

After reclamation, land may be retained in Federal ownership, made
available to States or local governments, or disposed of to parties in
the private sector. If such land was originally made available to the
Federal Government through State acquisition, such State may have a
preference to purchase lands after reclamation. The Secretary has the
authority to sell land to State or local governments at a price less than
fair market value, providing that it is used for valid public purpose
and that the cost to the State and local governments shall be no less
than the cost to the Fund for the purchase and reclamation of the land.
Disposition of the land to the private sector is allowed in those in-
stances for industrial, commercial, residential, or other intensive pri-
vate uses. States have the option of exercising the authority to acquire
and reclaim orphan lands, under this section, if the Secretary has
approved their abandoned mine reclamation program.

SECTION 306. FILLING VOIDS AND SEALING TUNNELS

This section specifically establishes programs for subsidence control
and sealing those tunnel shafts and entryways resulting from mining
which constitute a hazard for public health or safety. The Secretary is
to acquire such interest in lands as he determines necessary to carry
out provisions of this section. State regulatory authorities are author-
ized to carry out such work pursuant to an approved abandoned mine
reclamation program.

SBECTION 307. FUND REPORT

This section requires the Secretary to make an annual report to
Congress beginning on January 1, 1979 on reclamation activities ac-
complished and underway which are supported by the Fund along
with recommendations as to future uses of the Fund.

SECTION 308. TRANSFER OF FUNDS

This section authorizes the Secretary of the Interior to transfer
funds to other Federal agencies to accomplish the purposes of this
title. It was recognized that this authority might be desirable since
such agencies have appropriate program responsibilities and expertise,
such as reducing sediment and other pollution from entering reser-
voirs, navigable waterways as well as in acid mine drainage control.

Tite IV—CoxNTROL oR THE., ENVIRONMENTAL I>MPA

or Surriek ‘Coar. MINING .

SECTION 401. ENVIRONMENTAL PROTECTION STANDARDS

This section requires that within 90 days of the date of enactment
of the Act, after due notice, upon concurrence of the Administrator
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of EPA, and public hearings, the Secretary promulgate and publish
in the Federal Register interim regulations for the establishment of
State and Federal programs for the implementation of this Act.

Interim regulations should make compliance with the interim per-
formance standards of the Act by the operator easier and more enforce-
able. Promulgation of these regulations would not require filing of an
environmental impact statement, in view of the need for timely is-
suance and the eventual compliance with requirements for an environ-
mental impact statement upon promulgation of the permanent regula-
tions (within 12 months).

SECTION 402. INITIAL REGULATORY PROCEDURES

Subsection 402(a) requires that, after the date of enactment of this
Act, no person shall conduct any surface mining operations on non-
Federal lands without a permit from the appropriate State regulatory
agency.

Subsection 402(b) requires that, after six months from the date
of enactment of this Act, all new mines must be required to comply
with 7 key environmental standards.

One of these standards pertains to the use of mine waste impound-
ments to dispose of wastes from both underground. and surface
mines and coal processing plants. The balance of the standards repre-
sent, other key provisions of the permanent program pertaining to sur-
face coal mining operations: post-mining land use objectives, regrad-
ing to approximate original contour, steep slope requirements includ-
ing limitation of spoil placement on downslopes, segregation and:
preservation of topsoil, protection of the hydrologic balance and re-
vegetation requirements. Nine months after enactment of this Aect, sub-
section 402(c) applies these same standards to mines in operation
pursuant, to a permit issued prior to six months after the date of en-
actment of this Act. The standards are applicable to lands from which
overburden and the coal seam being niined have not been removed.
Operations in operation under a State permit issued before date of en-
actment and producing at least 200,000 tons annually are specifically
exempted for a period of 30 months except for the prohibition against
placing spoil ou the downslope. -

The application of these standards to existing mining operations
will remedy much of the environmental degradation resulting from
current coal surface mining practices and provide a fair basis for
transition into the full range of requirements iu the program. This
appears to the committee to be a practical mechanism for assuring
compliance without raising the possibility of unwarranted hardship
on the operator.

Subsection 402(d) requires all operators to file for such permits
under an anticipated approved State program no later than two months
following the approval of a State program or the implementation of
a Federal program. Such permits must be granted or denied within
8 months of the approval of a State program_but in no case later than
42 months from the date of enactment of this Act.

Subsection 402 (e) requires, within 6 months of the date of enactment
of this Act, the establishment of a Federal enforcement program to
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carry out inspections and enforce the provisions of the Act, until
such time as an approved State program or a Federal program has
been established. Under this oversight function, Federal inspectors
shall have the authority to order correction of violations.

Subsection 402(b) allows existing operations to continue in the
interval between disapproval of a State program and implementation
of a Federal program.

All surface coal mining operations, which include, by definition
surface impacts incident to underground coal mines, are subject to
the initial regulation procedures of section 402 of this bill, but only
to the extent that they are located on lands on which operations are
regulated by a State. Surface coal mining operations located in the
two States (Alaska and Arizona) which presently have no regulatory
programs directed toward the environmental control of surface coal
mining operations are not subject to section 402. Neither are the
surface effects of underground coal mining operations subject to
section 402, unless the the existing State regulatory program is directed
at the effects of these operations. This policy 1s entirely consistent
with the State-lead philosophy of this legislation. However, it should
be noted that States which do not have a regulatory program estab-
lished by statute may still participate in the interim program through
administrative action of a suitable State agency. Certification of this
fact by the Governor of a State to the Secretary of the Interior is
sufficient to qualify that State for the interim funding provided in
section 402.

SECTION 403. STATE PROGRAMS

In order for any State to assume exclusive state jurisdiction in
administering surface mining regulation on non-Federal lands, this
section requires submission to the Secretary of Interior, within 18
months after the passage of the Act, of a State program which demon-
strates that the State has legal, financial, and administrative capabil-
ity for carrying ont the provisions of the Act under regulations of the
Secretary.

The State program must specifically show that the State has a law
providing for the regulation of surface mining and reclamation in ac-
cordance with all provisions of the Act-and subsequent regulations.
The State program must provide for sanctions or penalties for all
violations of State laws, regulations, or conditions of permits concern-
ing surface mining, must meet the minitnum requirements of this Act,
must provide suflicient administrative and technical personnel with
funding to fully implement and enforce provisions of this Act, must
show that a process for designating areas unsuitable for surface coal
mining has been established and that a process exists for coordinating
review of any mine pqxgnit',with any other Federal or State permit
issued under this Acts ~s%

The Secretary of the Interior is directed to approve or disapprove
each State program in whole or in part within 6 months after submis-
sion. Prior to such decision he must hold at least one public hearing
within the State on the program, disclose views of all Federal agencies
having special expertise pertinent to the proposed State program,
obtain the written concurzpheé of the Administrator of the Environ-
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mental Protection Agency for those aspects of the State program relat-
ing to federal air and water quality laws.

If the Secretary disapproves a State program in whole or in part,
the State shall have sixty days to resubmit a revised State program or
appropriate portion thereof. The Secretary must approve or disap-
prove a resubmitted State program within 60 days of its resubmittal
but in no case later than 42 months after enactment of the Act (Sec.
402). It is the intention of the committee that any notification of dis-
approval be in writing and contain the reasons for disapproval. It
is intended that the Secretary’s notification be very specific. Only with
such specificity will a State know how best to revise its State pro-
grams so it will meet with the Secretary’s approval. _

Subsection (d) provides that States that are prevented from pre-
paring, submitting, or enforcing a State program because of a court
Injunction remain eligible for financial assistance under the Act.

This subsection further provides that, despite the provision of Sec-
tion 402, no.Federal program shall be initiated for a State under these
circumstances. This bar on imposition of a Federal program ends
when the injunction terminates or after 1 year, whichever comes first.
The Committee did not want to penalize States which were making a
good faith effort to comply with the Act but were prevented from
doing so by court action. On the other hand, the Committee does not
want to have any undue delay in establishment of a regulatory pro-
gram which meets the requirements of the Act.

SECTION 404. FEDERAL PROGRAMS

This section provides for Federal regulation of surface mining and
reclamation operations in any State which proves unwilling or unable
to do the job itself. In accord with the purposes and findings in Title I,
Federal regulation is to occur only if a particular State wishes to for-
go or fails to assume primary responsibility for regulating surface
mining operations within its boundaries. '

Subsection (a) directs the Secretary to prepare, promulgate, and
implement no later than 30 months after enactment of this Act, a
Federal program covering surface mining and reclamation operations
for any State which (a) fails to submit a State program within 18
months after enactment, (b) fails to resubmit an acceptable revised
State program after the Secretary’s disapproval of the original sub-
mission, or (c) fails to enforce all or any part of its approved State
program.

Promulgation of a Federal program gives the Secretary exclusive
jurisdiction for regulation of surface mining operations in the State
in those areas not being adequately enforced by the State. Surface
mine operators need to know which regulations—Federal or State—
they must follow at any given point in time: The Committee fully in-
tends that under subsection 404 (b) the Secretary will use the enforce-
ment authority granted him under subsections 421(a) (1) through
(4), if a State with an approved State program fails to enforce
agalnst an operator who is violating the Act. '

In preparing and implementing a Federal program, the Secretary
is directed to take into account the affected State’s terrain, climate,
and other physical conditions. .
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If an Act of the State legislature is required to enable the State to
comply with the Act, the Secretary is authorized to extend the dead-
line for submission of a State program up to an additional 6 months.

Subsection (c¢) requires that a public hearing must be held in the
affected State prior to promulgation of the Federal program.

Subsection (d) provides that all permits issued under an approved
State program remain valid after implementation of a Federal pro-
gramn. However, the Secretary is directed to undertake a review of
such permits and where such permits fail to meet the requirements of
the Act, to afford the permittee reasonable time to conform his opera-
tions with those requirements or to submit a new permit application.

Subsection (e) provides procedures and timetables for the lifting
of the Federal program in any State when a new State program re-
ceives the Secretary’s approval.

Subsection (f) providre);s that permits issued under the Federal pro-
gram remain valid under the State program, subject to review and
revision by this State regulatory authority and subject to the imposi-
tion of additional requirements 1f the State deems necessary and if the
permittee is given time to comply.

Subsection (g) further provides that any State laws or regulations
regulating surface mining are preempted by the Federal program.
This preemption is designed to make it clear to surface mine operators
which laws and regulations they must comply with. Other State laws
applicable to the operation, such as those relating to air and water
quality would not be affected. The Secretary is required to set forth
in his rules and regulations those State laws and regulations, if any,
which in his judgment are superseded and preempted by the Federal
program.

Subsection (h) provides that any Federal program shall contain a
process for coordinating issuance of permits with any other applicable
Federal or State permit process.

The assumption of regulatory authority over surface mining opera-
tions in any State by the Secetary through promuigation of a Fed-
eral program for that State is regarded by the Committee as a “last
resort” measure. For this reason, no Federal progam shall include a
process for designation of non-Federal lands as unsuitable fov sur-
face mining for 1 year after imposition of a Federal program. The
Committee hopes this will be an incentive to the States to develop
acceptable programs. It is certainly preferable that the State regulate
such operations through State programs which meet the requirements
of the Act. The Committeeth$pes and expects that the States, in good
faith, will develop and implement strong State programs. However,
if they fail to do so, the purpose of the Act and this section in par:
ticular is to insure that the full reach of the Federal constitutional
powers will be exercised to achieve the purposes of the Act.

SECTION 4035. STATE LAWS

This section contains the standard savings clauses protecting the
States rights to have or develop laws and regulations providing more
stringent or different controls of surface mining and reclamation
operations. The Secretary is required by the povisions of this section
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to set forth in rules and regulations State laws and regulations, if
any, which he determines to be inconsistent with the Act. Lhis is in-
tended to insure against any confusion as to which statutes in a State
would be applicabie and enforceable and which would not.

SECTION 406. PERMITS

This section provides a timetable for obtaining permits to conduct
surface mining and reclamation operations pursuant to the Act from
either the State regulatory authority under a State program or the
Secretary under a Federal program. (Hereafter, the words “regulatory
authority” will be used to mean the State regulatory authority where
the State is administering the Act under State programs or the Sec-
retary where the Secretary is administering the Act under Federal
programs.) ' :

Under subsection (a) no person can engage in surface mining with-
out a valid permit under an approved State program or a Federal
program after 8 months after approval of a State program or imple-
mentation of a Federal program. There is one exception to this rule.
Where there is an approved State program or a Federal program an
operation with a valid permit from the State regulatory authority
may continue operations if a permit application has been filed but the
initial administrative decision has not been rendered. Conscious of
the need for increased coal production, the Committee did not want to
force current operations to shut down simply because of administra-
tive delay. However, the Committee believes that a firm deadline must
be established to serve as an incentive to the Secretary, the States and
the operators to comply with the Act.

This deadline provides the States with a reasonable period of time
after the Secretary promulgates his regulations to prepare their State
- programs. (Federal interim regulations are due 3 months after enact-
ment, State programs are due 18 months after enactment date, and the
Secretary must approve or disapprove a State program within 6
months after its submission.) The Committee urges the States to devel-
op acceptable programs as rapidly as possible to avoid a hiatus after
the deadline. It also expects the Secretary to issue regulations rapidly
and actively -assist the States to develop acceptable programs.

The exception for operations with valid permits recognizes that
there may be delays in the processing of applications which are not
the fault of the applicant and for which he should not be penalized.
The applicant would be subject to the requirements of the State or
Federal program during this period.
~ Subsection (b) provides that the term of permits or permit renéwals
or extensions issued under State programs shall not exceed 5 vears.
The Committee believes that 5 years is a reasonable time period but
since many States have 1- or 2-year permits it wishes to allow these
to continue.

To assure that no one will be locked into outdated reclamation re-
quirements because permits are taken out and renewed without op-
erations being undertaken, subsection (c¢) provides that permits will
terminate if the permittee has not begun operations within 3 years of
the issuance of the permit unless otherwise provided in the permit.
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This flexibility recognizes the longer start-up times required for coal
liquefaction and gasification projects.

Under Subsection (d), a valid permit includes the right to succes-
sive renewals if the permittee has complied with all the requirements
of the State or Federal program and has notified the regulatory
agency at least 120 days prior to the expiration of his valid permit. As
part of the renewal process the regulatory authority may hold a public
hearing and may require new conditions or requirements needed to
deal with changing conditions. Any application for renewal beyond
the original permit boundary areas must be considered as a new per-
mit application. It is the intention of the Committee that the renewal
shall be granted unless the regulatory authority specifically finds in
Xriting that the operator in some way has failed to comply with the

ct.

SECTION 407. APPLICATION REQUIREMENTS

Subsection (a) requires payment of an application fee which may
be sufficient to cover the actual or anticipated cost of reviewing, ad-
ministering, and enforcing the permit. The Committee, however, in-
tends to allow the regulatory authority complete latitude to set the
fee at a nominal rate if it so desires, making up the balance of its ex-
penses from other sources of revenue. The cost of the fee may be paid
over the term of the permit.

Subsection (b) lists the basic information required in the permit
application. The information required here is a key element of the
operator’s affirmative demonstration that the environmental protection
provisions of the Act can be met and includes:

(1) identification of all parties, corporations (with their major
stockholders), and officials involved to allow identification of parties
ultimately responsible for the operation as well as to cross-check the
glining application with other applications in the same State and other

tates;

(2) names and addresses of adjacent surface owners;

(3) summary listing of past mining and reclamation permits in-
cluding those suspended or revoked;

(4) a copy of the applicant’s advertisement published in a local
newspaper;

(5) a plan for the entire mining operation for the life of the mine
including identification of the subareas anticipated to be included on
a permit by permit basis, their sequencing, and mining and reclama-
tion activities and a description of method of mining, starting dates,
location, termination dates and schedule of activities;

(6) evidence of the appli¢st’s,legal right to mine;

(7) a full description of the on- and off-site hydrologic consequences
of mining and reclamation, including the impact on the quality and
quantity of water in ground and surface water systems; and

(8) maps and data sufficient to fully describe the surface and sub-
surface features of the area to be mined, the chemical and physical
properties and geologic setting, so that basic information is available
to the regulatory authority in order t& defermine the impact of the
mining operation and to ﬁe able to ¥&fify the conclusions reached
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by the operator with respect to the environmental protection measures
proposed in the mining and reclamation plan. Such information shall
also include all relevant legal documents, test borings, keyed to the
appropriate maps, and independent laboratory analysis of such bor-
ings (with certain data regarding the coal seam to be held confiden-
tial). The Committee does not mean to require the applicant to assess
the probable cumulative impacts of all antlcipated mining in the area,
recognizing that this responsibility is properly the regulatory au-
" thority’s. .

Subsection (c¢) requires the applicant to submit either a certificate
issued by an insurance company certifying that he has a public liability
insurance policy for the proposed surface mining and reclamation
operations or appropriate evidence that he has satisfied other State
or Federal self-insurance requirements which meet the requirements of
the regulations promulgated pursuant to the Act. Damage caused by

"the operator’s use of explosives is to be included in the insurance
coverage. ’

This insurance must be maintained in full force and effect during
‘the term of the permit and all renewals until reclamation operations
are complete. :

. Subsection (d) makes the reclamation plan an integral part of the
application.

Under subsection (e) the applicant must file a complete copy of the
application with the local court house of the county in which mining
is proposed at the time of submission to the State, so that this applica-
tion will be available for public review. .

SECTION 408. RECLAMATION PLAN REQUIREMENTS

There is general agreement that since careful preplanning is the
key ‘to successful reclamation, submission of a reclamation plan prior
to issuance of a mining permit is an essential element of effective
regulation. This subsection enumerates the minimum items of infor-
mation required in any reclamation plan submitted by an applicant
for a permit to conduct surface mining operations. A reclamation plan
is required as part of the permit application. The plan is the basis by
which the regulatory authority determines the feasibility and ade-
quacy of reclamation which is proposed to be done by the applicant
under the terms of his permit. It also provides that information pro-
vided in the reclamation plan be in the degree of detail necessary
to demonstrate that reclamation can be accomplished. The burden of
proof is on the applicant. The following specific items of information
are required.

408(a) (1) and (2). A description of the condition of the land area
which will be effected by the proposed mining and reclamation must
be provided together with the size, sequence and timing of the subareas
to be mined. This description is intended to include general topog-
raphy, vegetative cover, the cultural development. If the area has been
previously mined, the description should cover both the uses of the
land existing at the time of the application and those which existed
prior to any mining at the site. The description must also include an
evaluation of the capability of the site to support a variety of uses
prior to any, mining disturbance. This- description should give con-
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sideration to soil and foundation characteristics, topography, and
vegetative cover.

The description is to serve as a benchmark against which the ade-
quacy of reclamation and the degradation resulting from the pro-
posed mining may be measured. It is important that the potential
utility which the Jand had for a variety of uses be the benchmark
rather than any single, possibly low value, use which by circumstances
may have existed at the time mining began.

408(a) (3). A similar description is also required of the use to
which the land affected by the proposed mining is to be put following
reclamation and its capacity to support a variety of alternative uses.
The relationship of the proposed use to Jand use policies and plans
existing at the time the reclamation plan is filed must also be pre-
- scribed. The comparison of this description with that required by
408(a) (1) will provide an evaluation of the net impact which the
proposed mining and reclamation will have upon the usefulness of the
area affected.

408(a) (5). This section also requires a statement of the techniques
and equipment which will be used in the mining and reclamation op-
erations. This should be a complete statement adequate to insure that
the reclamation proposed to be accomplished is capable of achieve-
ment and that each of the requirements set forth in subsection 415 (b)
and any regulations promulgated pursuant to that subsection can be
complied with. .

The techniques and' procedures which will be used by the applicant
to insure compliance with all applicable air and water quality laws
and regulations, and health and safety standards must be described
in suflicient detail to permit an evaluation of their adequacy and prob-
able effectiveness.

The reclamation plan must also set forth a description of the par-
ticular considerations which have been given to the conditions found
at each site: for example, the.effect of precipitation, temperatures,
wind, and soil characteristics upon revegetation at the site. Further-
more, there must be a statement of the consideration which has been
given to new or alternative reclamation technologies.

There must be a discussion of the potential economically practicable
recovery of the mineral resources of the site to be mined. To the extent
that any portion of the resource will not be recovered, the reasons and
justification for nonrecovery shall be set forth.

A detailed time schedule for the completion of the reclamation which
1s being proposed is to be provided.

A statement is required demonstrating that the permittee has con-
sidered all applicable State and local land use plans and programs
including the desires of the owner of the surface with regard to post-
mining land uses; and disclosure to the regulatory authority of all
rights and interest in lands held by the applicant which are contiguous
to the lands covered by thg &.aﬁnit application is required. The pur-
pose of this disclosure is to provide the regulatory authority with
information on the prospective long-term plans of the applicant in the
immediate vicinity. The bill would not require public disclosure of this
information; however. it does not preclude State Jaw from requiring
disclosure of part or all of it.
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A discosure to the regulatory authority of the results of test borings
made by the applicant in the area covered by the permit and the re-
sults of chemical analyses of the coal or other minerals and overburden
is required. This information is essential for the critical evaluation
of the adequacy of the reclamation plan by the regulatory authority
and the interested public. Because of its proprietory nature, informa-
tion about the mineral (but not the overburden) will be kept confi-
dential if requested by the applicant.

SECTION 409. PERFORMANCE BONDS ‘

This section sets out the requirements for one of the most important
aspects of any program to regulate surface mining and reclamation—
the performance bond. The requirements of this section will apply to
interim permits as well as State and Federal programs inasmuch as
all permits issued prior toapproval of a State program or implementa-
tion of a Federal program must comply with provisions of this section.

Subsection (a) provides that once an application is approved a
performance bond must be filed before a permit is issued. The amount
of bond must be sufficient to assure completion of the reclamation
plan if the work had to be performed by the regulatory authority at
no expense to the public. The regulatory authority sets the amount
of the bond.

The bond must cover the entire area to be mined during the initial
term of the permit. As additional land is mined the bond is increased
proportionately for succeeding permit renewals. -

Subsection (b) requires that bond liability extend for a period co-
incident with ‘the operator’s liability (5 years after completion of
reclamation including revegetation or for 10 years in areas where the
average annual rainfall is 26 inches or less). This extension is neces-
sary to assure that the bond will be available if revegetation or other
reclamation measures fail after initial accomplishment. The longer
time period for liability in arid areas recognizes that permanent recla-
mation, particularly revegetation, is more difficult and uncertain in
such areas. This subsection also permits the deposit of cash and nego-
tiable Government bonds or certificates of deposit in lieu of posting
a bond. These meet the objectives of the bond, i.e., having a fund
available to accomplish reclamation, just as effectively as a bond.

Subsection (c) recognizes that some applicants can satisfy the ob-
jectives of the bond requirement through self-insurance or bonding.

Subsection (e) provides that the bond or deposit may be adjusted
at any time if as a result of experience or changed circumstances, it is
determined to be inadequate. :

SECTION 410. PERMIT APPROVAL OR DENIAL

This section provides for the basic réquirements for a permit appli-
cation, outlines the guidelines for pefmit approval and denial. The
section requires that the regulatory autliority make a written finding
prior to approving a permit, that the following conditions have been
met:

(@) all conditions of this Act have been met;
(5) reclamation will be accomplished according to this Act;
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(¢) assessment of the probable cumulative impacts of all antici-
pated mining in the area has been made by the regulatory au-
thority and all hydrology requirements have been adhered to;

(d) the area is not incorporated in an area designated un-
suitable for mining;

_ (e) the operation would not adversely affect farming or ranch-
ing operations on alluvial valley floors west of the 100th meridian,
with a grandfather proviso allowing the continuation of opera-
tions which during the year preceding enactment of the Act
(1) produced commercial quantities of coal, having been located
on or adjacent to alluvial valley floors; or (2) having obtained
State approval of a permit to so locate, or (3) in addition, those
operations which are prospective but have undertaken substantial
financial and:legal commitments. The-Secretary will define this
term in his regulations.
Subsection 410(c) requires that any applicant for a permit file with
-the regulatory agency.a schedule of any violations of Federal law for
1 year .prior to the application, and.a showing of corrections of such
violations. The regulatory authority is barred from issuing a permit
where it is not convinced that the applicant has satisfied the require-
ments of the agency involved or where it has determined there is a
- pattern of willful violation of the Act with irreparable environmental
damage resulting.
‘This subsection prohibits issuance of a mining permit if the applica-
tion indicated the applicant to be in violation of the Act or a wide
. range of other environmental requirements. It is not the intention of
the Committee that an operator who is charged with the types of
violations described in section 410 (¢) be collaterally penalized through
denial of a mining permit if he is availing himself, in géod faith, of
whatever administrative and judicial remedies may be available to
him for the purpose of challenging the validity of violations charged
against him, However, the Committee also-does not intend that a per-
mit applicant can avoid the purpose of section 410(c¢) simply by
filing an administrative or judicial appeal. It is expected that the
regulatory authority will carefully examine those situations where an
administrative or judicial appeal is pending in order to insure to the
fullest extent possible that such appeals are.not merely frivolous
efforts to avoid the requirements of section 410 (c).

SECTION 411. REVISION OF PERMITS

This section establishes a process for the reviston of a permit during
its term as well as review by either a State regulatory authority or the
Secretary of existing permits issued prior to the assumption of regu-
- latory jurisdiction by the eurrent regulatory authority.

An operator may submit an-application for a permit. revision to the
regulatory authority and within a period of time established by that
agency, the application shall be approved or disapproved. The regula-
tory authority is to establish guidelines for procedures which may
vary depending upon the scale and extent of the proposed revision.
In all events, however, the process will be subject to the Act’s notice
and hearing requirements and a proposed revision which would extend
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the area covered by existing permit (other than incidental boundary
revisions) is to be made through the normal permit application process.

The regulatory authority may require revision of a permit during
its term provided that it is based on a written finding and that it fol-
lows the State or Federal program’s notice and hearing requirements.

SECTION 412, COAL EXPLORATION PERMITS

This section requires that all coal exploration operations be subject
to regulation under a State or Federal program and be required to
obtain a permit prior to the beginning of exploration activities, by
submitting an application similar to, but simpler than, that for a
mining operation, which application is to be accompanied by a fee.

SECTION 413. PUBLIC NOTICE AND PUBLIC HEARINGS

This section assigns the responsibility for giving public notice, hold-
ing hearings and submitting comments to the mining permit applicant,
the regulatory authority, and interested third parties.

The applicant is required to:

(a) place an advertisement approved by the regulatory author-
ity identifying the ownership, precise location, and boundaries
of the land to be affected in a local newspaper of general circula-
tion in the locality of the proposed new surface mine. This adver-
tisement must appear at least once a week for 4 consecutive weeks.

(b) submit, along with the mining permit application, a copy
of this adv ertlsement

(¢) cooperate with the regulatory authority concerning the
inspection of the proposed mine area ;

(d) assume, if a public hearing is held, the burden of proving
that the application is in compliance with State and Federal laws
(including provisions of this Act).

The regulatory authority must:

“(a) recelve, and make available to the public, comments on the
application from local agencies, in the same manner and at the
same location as are copies of the mining application;

(b) notify, upon receipt of the application for a mining permit
various local governmental bodies whose functions mi crht be af-
fected by the mining operation, informing them of the intention
to surface mine, indicating the application’s permit number and
where a copy of the minin«r and reclamation plan may be in-
spected ;

(c) prov1de for non-adjudiciary public hearing upon any re-
quest, not considered to be frivolous, within 30 days the hearing
may be held at the locality of the mining operation or at the State
capitol. An informal conference can substitute for the hearing.

(d) respond in writing to written objections on the mining
application received from any party not less than 10 days prior
to any proposed hearing. Such response shall include (1) the regu-
latory authority’s preliminary assessment of the mining applica-
tion; (2) proposals as to the terms and conditions of the permit
to mine; (3) the amount of bond to be set for the operation; and
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(4) answers to material factual questions presented in the written
objections; '

(e) make available to the public prior to or at the time of the
hearing the regulatory authority’s estimate as to any other condi-
tions of mining or reclamation which may be required or contained
in the preliminary proposal.

For the purpose of such hearings, the regulatory authority may
administer oaths; subpoena witnesses and written or printed materials;
compel attendance of witnesses or production of materials; take evi-
dence, including site inspection of the land to be affected or other
mining operations carried on by the applicant : arrange with the appli-
cant for access to the proposed mining aveas and keep a complete
record of each public heanng. The applicant is to receive an oppor-
tunity to answer the objections which have been raised, having 30
days to file his response.

Interested citizens may:

(@) review mining applications at specific locations:

(6) file written objections and request hearings concerning min-
ing applications;

(¢) request inspection of the proposed mining area relative to
the hearing and accompany the inspection tour;

(&) review the regulatory authority’s written response to the
objections submitted;

(e) appear at public hearings and present views and comments
with respect to mining application.

This section is intended to give the Secretary discretion to provide
for a hearing procedure which is less formal than an adjudicatory
hearing as long as it complies with the provisions of subsection (e)
while barring the Secretary from prescribing State regulatory hear-
ing procedures beyond the requirements of subsection (e).

Generally speaking, only where 5 U.S.C. Sec. 554 is involved would
the Secretary be required to adopt formal adjudicatory proceedings
under the Administrative Procedure Act.

SECTION 414, DECISIONS OF THE REGULATORY AUTHOREFTY AND APPEALS

If hearings on the mining application have been held, within 30 days
after their completion, the regulatory authority shall provide to the
applicant and all parties to the administrative proceeding its writ-
ten findings granting or denying the permit in whole or in part and
stating its reasons.

In instances where no hearings have been held, the regulatory
authority is to notify the applicant in writing of its decision. If
the application has been denied in whole or in part, specific rea-
sons for denial must be included. This response must be given within 6
months after submission of the permit application.

Approval of the application results in the issuance of the mining
permit, If, however, the permit i§ dénied, then: (a) within 30 days of
denial the applicant may request a hearing on the disapproval; (b)
npon such a request the regulatory authority will hold the hearing
within 30 days notifying all interested parties and following the pro-
cedure outlined above.
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_ Any applicant or any person who has participated in the adimnin-
istrative proceedings and has filed written objections shall have the
right of judicial review.

SECTION 415. ENVIRONMENTAL PROTECTION PERFORMANCE STANDARDS

This section sets forth the minimum criteria which must be required
by State or Federal programs, the Federal Lands Program, and the
Interim permit programs regulating surface mining and reclamation
operations for coal.

These criteria are as follows:

(1) maximize coal utilization;

(2) restore the land to a condition at least fully capable of sup-
porting prior-to-mining land uses;

(3) restore all mined lands to approximate original contour,
except where the operation removes the top of a mountain, ridge
or hill; :

§4) stabilize all spoil piles;

5) segregate topsoil for ultimate replacement;

(6) restore topsoil;

(7) prevent offsite damages;

(8) create, if necessary, appropriate impoundments within the
definitions of this Act, if authorized in the approved permit;

(9) sealall augerholes;

(10) minimize the disturbances to the prevailing hydrologic
balance of the minesite and associated offsite areas and construct
siltation structures certified by a qualified engineer;

(11) stabilize all waste piles;

(12) refrain from mining within 500 feet of an underground
mine ; .

(18) provide for safe mine waste impoundments with respect to
both engineering specifications and location ;

(14) prevent hazards to waters from acid-forming materials or
fire hazards;

(15) insure that the use of explosives be carried out by certified
blasting personnel after proper notice and precautions;

(16) assure that reclamation efforts proceed as contempora-
neously as possible with the mining operation;

-(17) insure that.the maintenance of haul roads will prevent
erosion and siltation;

(18) no alteration of water flow; o

(19) revegetation of natural species following mining;

(20) operator responsibility for reclamation for five years in
areas where rainfall is more than 26 inches a year, and 10 years
where rainfall is less than 26 inches a year; )

(21) leave an undisturbed natural barrier to prevent slide and
erosions. e

(22) any other criterion which the Secretary deems necessary
for the implementation of the purposes of this Act.

Permits may be granted with exemntions from performance stand-
ards which require the restoration of the approximate original contour,
the covering of all highwalls, and elimination of spoil pilesand in cases
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of mountaintop removal where industrial, commercial, residential, or
public facility development is possible for post-mining land use. Spe-
cial requirements for treatment of the mountaintop mined area and for
the placement and stabilization of excess spoil not retained on the
mountaintop are to be conditions imposed upon the permit.

Variances from the requirement that the reclamation proceed as con-
temporaneously as possible may be granted, thus allowing the pro-
visional retention of highwalls and benches in limited and specific
areas where underground mine openings or facilities are planned in
conjunction with a surface mining operation. The Committee does not
regard this authority to postpone reclamation and restoration of a
mined area as justifiable for any reason except facilitating maximum
recovery of the coal resource by underground mining.

The Committee recognizes that any spoil which is placed upon a
steep slope will require planning and certification by a qualified engi-
neer to insure long-term stability, and that in the case of head-of-hol-
low or valley fill associated with mountaintop removal operations the
large mass of unconsolidated meaterial can pose a serious threat to
downstream areas if failure should occur. It is therefore fully intended
that the Secretary or the regulatory authority, as the case may be, will
impose additional requirements and performance standards upon the
opeartor as further experience and research may dictate.

Subsection (c) sets forth certain other performance standards de-
signed to protect the environment, and applying only to steep slope
surface coal mining (which term is not to 1meclude mining operations
on flat or gently rolling terrain which will leave a plain or predomi-
nantly flat avea or opzrations which remove the entire top of a moun-
tain, ridge or hill) as follows:

(1) spoil or waste materials may not be placed on the slope
below the bench or cut, except where temporarily necessary to
gain access to the coal seam and then only under specified condi-
tions to prevent slides, erosion and water pollution;

(2) the site must be returned to the approximate original con-
tour by covering highwalls completely and limiting disturbance
ahove the highwall ;

(3) “steep slope” is defined as any slope above 20 degrees or a
lesser slope as determined by the.regulatory authority after due
consideration of the soil, climate and other environmental char-
acteristics of a region or State.

One of the key environmental protection standards of S. 7 is the
requirement to return a mine site to its “approximate original con-
tour”. There has been considerable misunderstanding of this concept
and exaggerated descriptions of its impact.

Some coal industry concern, seems to be focused on two aspects of the
definition: (1) the need:tdcregrade the mined site so that it “closely
resembles” prior surface configuration and “blends into” surrounding
terrain and (2) the need to generally “eliminate depressions.” Con-
fusion has existed as to whether or not it will be possible under this
definition of approximate original contour to conduct area mining of
thick seams covered by a relatively thin layer of overburden.

A great deal of misunderstanding has occurred regarding the per-
formance standard relating to the construction and location of water
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impoundments. The provisions of S. 7 requive that both new and exist-
ing impoundments must be located in such a manner that they “will not
endanger public health and safety should failure occur.” It has been
argued that this provision could prohibit the use of impoundments
throughout the coal-mining industry since under even the best circum-
stances a minimal risk of danger to one or more individuals will al-
ways occur if an impoundment should fail. This argument. is based on
- a patently unreasonable interpretation of the statutory language.

The Committee does not intend to prohibit all impoundments. The
Committee does intend to require not only that impoundments be built
in accordance with stringent construction standards, but also that min-
ing companies be required to design their mining plans so as to avoid
locating impoundments in areas where failure would cause entire towns
to be wiped out. Impoundments are to be constructed only in safe loca-
tions. If they cannot be located safely, then they should not be built.

SECTION 416. SURFACE EFFECTS OF UNDERGROUND COAL
. : MINING OPERATIONS

Certain of the environmental protection standards for surface min-
ing operations also apply to underground mines. In this section, the
Secretary is required to incorporate in his regulations the following
key provisions concerning the control of surface effects from under-
ground mining: .

Underground mining is to be conducted in sunch a way as
to assure appropriate permanent support to prevent surface sub-
sidence of land and the value and use of surface lands, except
in those instances where the mining technology approved by the
regulatory authority at the outset results in planned subsidence.
Thus, operators may use underground mining techniques, such
as long-wall mining, which completely extract the coal and which
result in predictable and controllable subsidence.

Portals, entryways, shafts or accidental brealkthroughs be-
tween the surface and underground mine workings must be sealed
when they are no longer needed for the conduct of the mining
operation.

Environmental standards controlling the surface disposal of
mine wastes, including the use of impoundments, are the same
as those discussed in the previous section. ’

The Secretary is specifically required to consider the distinct differ-
ence between surface and underground mining in promulgating his
regulations and with respect to surface impacts from repair, haulage,
processing and similar facilities, to accommodate the difference in
establishing requirements for minimizing such impacts.

After surface operations or other mining impacts are complete at a
particular site, the area must be regraded and a diverse and perma-
nent vegetative cover established. )

Offsite damages must be prevented, fire hazards eliminated, and dis-
turbances to the -hydrologic balance minimized botl on-site and in
associate offsite areas.

In ovder to prevent the creation of additional subsidence hazards
from underground mining in developing areas, subsection (¢) pro-
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vides permissive authority to the regulatory agency to prohibit under-
ground coal mining in urbanized areas, cities, towns, and commun:ties
and under and adjacent to industrial buildings, major impoundments,
or permanent streams.

Subsection (d) provides that all other provisions of the Act and
regulations pertaining to State and Federal programs, permits, bonds,
inspection and enforcement, public review and administrative and
judicial review are applicable to underground mines with such modi-
fications to the application requirements, permit approval and denial
procedures and bond requirements deemed necessary by the Secretary
in order to accommodate differences between surface and underground
mines. .

‘The Committee does not intend to allow any conflict between the

-overriding importance of ensuring the safety and welfare of mine

workers and the protection of environmental quality. Consequently,
the Secretary must obtain the written concurrence of the head of the

.agency administering the Coal Mine Health and Safety Act before

issuing any regulations under this section.
SECTION 417. INSPECTIONS AND MONITORING

For the purpose of administering and enforcing any approved
State or Federal program under this Act, every permittee must
establish and maintain appropriate records, make monthly reports
to the regulatory authority, install, use and maintain any necessary
monitoring equipment or method, evaluate the results of such moni-
toring in accordance with the procedures established by the regula-
tory authority, and provide such other information relative to sur-
face mining as the regulatory authority cdeems reasonable and
necessary.

Special additional monitoring and data analysis are specified for
those mining and reclamation operations which remove ov disturb
strata that serve as acquifers which significantly insure the hydro-
logic balance or water use either on or off the mining site. Access
to the mine site, monitoring equipment, areas of monitoring, and
records of such monitoring and analysis must be provided promptly
to authorized representatives of the regulatory authority with or
without advance notice and upon request.

A clearly visible sign must be maintained at the mine entrance.

This section instructs the regulatory authority to carry out inspec-
tion of each mining operation according to the following criteria:

(1) averaging not less than one per month for each operation;

(2) occurring without prior notice to the operator except for
necessary onsite meetings yvith the permittec;

(3) including filing*Qf fdports adequate to insure the enforcement
of the requirements under this Act;

(4) rotating inspectors at adequate intervals.

After each inspection, the inspector shall notify the operator and
the regulatory authority of each violation of any requirement of the
Act. Copies of all inspection reports are to be made available to the
affected and interested public at central locations.

Section 417(h) provides that any person who is or may be adversely
affected by an inspection of a surface mining operation shall have a
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right to obtain informal review of the failure of the Secretary or
liis authorized representative to issue a citation or order under the
Act, or conduct an adequate and complete inspection of a surface
mining operation. The Secretary shall establish by regulation proce-
dures for such review and shall supply a written statement of the
reasons why a citation or order was not issued, or why an adequate
complete inspection was not made. The Committee intends that the
informal review be conducted by a ueutral person and not be an
immediate supervisor of the inspector whose actions are being
reviewed

The provision is intended to provide a speedy, efficient means for
citizens who are or may be affected by a surface mining operation
to obtain review of a failure to issue a notice or order or to conduct
an adequate and complete inspection. This provision could be very
useful in avoidinglitigation. .

SECTION 418. PENALTIES

Any permittee who violates any permit condition or who violates
any other provisions of this title may be assessed a civil penalty by
the Secretary not to exceed $5,000 for each. violation according to
this section, with each day of violation deemed a separate violation.
The amount of the penalty shall depend on the criteria of the Act.

Under Subsection (d) the permittee must forward the amount of
the proposed penalty to the Secretary within 30 days of receipt of
the notice of proposed penalty. If the permittee wishes to contest
the penalty, the paymeut will be placed in an escrow account until
the matter 1s finally decided. The Secretary may collect unpaid civil
penalties by asking the Attorney General to institute an action in
the appropriate District Court. :

A civil penalty shall beconie final only after an opportunity for a
public hearing has been afforded the person charged with a viola-
tion, and the hearing has been held, or waived by act or by operation
of law.

Any person who willfully and knowingly violates a condition of
a permit, or fails or refuses to comply with an order issued by the
Secretary under this Act, shall be fined not more than $10,000, or
imprisoned for not longer than 1 year, or both.

Under Subsection (1) the Secretary shall assess a minimum manda-
tory penalty of no less than $750 for each day an operator fails to
correct a violation within the period permitted for its correction.

Appeals from final civil penalty assessments of the Secretary may
be taken to the United States Court of Appeals where the surface
mine is located by any person who is aggrieved by the order. '

Subsection (g) provides that the same penalties apply to the officers
of a corporation which violates the provisigns of this Act, as to an
~individual. )

Under subsection (h), any person who knowingly makes a false
statement, representation, or certification with respect to any applica-
tion, record, report, plan or other document filed or required to be
maintained under this Act shall be fined not more than $10,000, or
imprisoned for not longer than 1 year, or both.
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SECTION 419. RELEASE OF PERFORMANCE BONDS OR DEPOSITS

This section provides that a permittec may obtain the release of all
or part of his performance bond upon request, after public notifica-
tion and an inspection by the regulatory authority. Sixty percent of
the bond may be veleased when backfiling, regrading and drainage
control are completed. The remaining 40 pe1cent is released after re-
vegetation has been accomplished, to the extent that no abnormal
suspended solids are further contributed to streamflow or runoff out-
side the permit area; and the operator’s responsibility for reclamation
has expired. If a <ilt dam is to become a permanent impoundment,
the regulatory authority may only totally release the bond if arrange-
ments have been made for future maintenance by the landowner.

Under subsection (d), if an application for bond release is denied,
the permittee is to be notified in writing of the reasons therefor.

This section also provides that any person with a valid legal interest
which might be adversely affected inay file written ob]echons to a pro-
posed bond release, in which case a public hearing must be held after
appropriate public notice. Governmental agencies h‘avmg special legal
responsibilities regarding the operation m ust also receive an oppmtn-
nity to file written objections to the bond release.

In lieu of holding a formal hearing, the regulatory authority may
institute an informal conference to deal with such objections, 1 the
interest of expediting the decision on the matter.

SECTION 420. CITIZEN SUITS

Section 420 permits any person having a valid legal interest which
is or may be adversely afected to commence a civil action in a United
States District Court against (1) the United States, or any other
governmental instrumentality or agency alleged to be in violation of
any provision of the Act or 10011](1,(310115 plomulwated thereunder ov
order issued by the regulatory a.uthority or any other person who is
alleged to be 1n violation of any rule, regulation, order or permit
issued pursuant to the Act; or (2) a regulatory authority where there
is a failure to perform any act or duty under this Act excepting dis-
cretionary actions, including the Secretary. This section does not affect
any rights including the right to bring suit or remedies that the per-
son bringing the suit may have undel any other law. It is the intent
of the Committee that the phrase “any person having a valid legal
interest which is or may be adversely affected’ shall be construed to be

coterminous with the broadest standing requirements enunciated by
the United States Supreme Court.

Any resident of the United States injured in any manner through
failure of any operator to comply with the provisions of this Act,
regulations issued thereto, arders, or permits issued by the Secretary.
may bring an action for dgmages in U.S. District Court.

Citizen suits in most instances may not be commenced before the
expiration of 60 days after an operator is notified of the alleged viola-
tion, or, if the Secretary or State has commenced and is dili(renth
plosecutlng a civil or eriminal action to require complmnce with a
mining permit, orders, or provisions of the Act. However, in such
instances, the person may intervene as a matter of right.

v - -
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Subsection (d) provides that the court in issuing any final order
may award litigation costs which may include reasonable attorney
and expert witness fees to any party whenever appropriate. This 1s
intended to allow the courts to provide the traditional remedy of rea-
sonable counsel fee awards to private citizens who bring meritorious
suits to insure that the Act’s requireemnts are being met. The provi-
sion is not meant to deter citizens from bringing good faith actions
to insure the Act is being enforced by the prospect of having to pay
their opponent’s counsel fees should they lose. Under this section, a
defendant can be awarded reasonable fees from the citizen only if he
can show that the citizen brought the action in “bad faith.” This is
similar to other citizen suits provisions involving the award of at-
torney’s fees.

Subsection (d) also provides that the court may require a bond
where a temporary restraining order or preliminary injunction is
sought. It is the Committee’s intent that the courts will carefully
consider the circiunstances and probable outcome of litigation in
deciding whether to require a bond. This will minimize the possibility
that this section might be subject to misuse either by the commence-
ment of frivolous actions against environmentally sound operations
or as a substitute for other provisions of this bill which impose more
precise requirements for citizen participation in the permit application
and performance bond release proceedings,

This section is not intended to override the specific provisions of
this bill which provide more precise requirements for citizen partici-
pation in the permit application and performace bond release pro-
ceedings, or to limit access to remedy for damages under any other
statute. It does not limit any person’s right under Federal or State law
to seek legal or equitable relief; neither does it convey the right for a
citizen to sue the Government for costs of litigation.

The Committee believes that citizen suits can play an important
role in assuring that regulatory agencies and surface operators com-
ply with the requirements of the Act and approved regulatory pro-
grams. The possibility of a citizen suit should help to keep program
administrators “on their toes.”

SECTION 421. FEDERAL ENFORCEMENT

The Federal enforcement system coutained in this section, while
predicated upon the States taking the lead with respect to program en-
forcement, at the same time provides sufficient Federal backup to rein-
force and strengthen State regulation as necessary. Federal standards
are to be enforced by the Secretary on a mine-by-mine basis for all or
part of the State as necessary without a finding that the State regula-
tory program should be superseded by a Federal permit and enforce-
ment program. e

Subsection (a) sets forth a number of specific characteristics for the
Federal enforcement program..

(1) The Secretary may receive information with respect to viola-
tions of provisions of this Act from any source, such as State inspee-
tion reports filed with the Secretary, or information from interested
citizens.
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(2) Upon receiving such information, the Secretary must notify
the State on such violations and within ten days the State must take
action to have the violations corrected. If this does not occur, the Sec-
retary shall order Federal inspection of the operation. If the inspec-
tion is based on data from a third party, that party shall be afforded
the opportunity to accompany the Federal inspector. The 10-day
notification does not apply 1f the State has failed to act to avoid immi-
nent harm or environmental damage.

(3) If on the basis of inspection, the Secretary determines that a
violation has occurred, which creates an imminent danger to public
health or safety or can cause imminent significant environmental harm,
he shall immediately order cessation of the operation or a relevant
portion thereof, until the violation is abated or the order modified by
the Secretary. If the cessation order does not abate the imminent,
danger or environmental harm, the Secretary shall order the per-
mittee to take whatever steps the Secretary deems necessary to abate
the danger as quickly as possible.

(4) In the case of a violation which does not cause such imminent
danger, the Secretary must issue a notice setting a period of no more
than 90 days for abatement of the violation.

If the permittee does not abate the violation within the time per-
mitted, the Secretary or his authorized representative must issue a
cessation order, and establish the steps necessary to abate the violation.
The Committee intends that this order will place an affirmative
obligation on the operator or permittee to abate the violation in
the manner prescribed by the Secretary.

Whenever the Secretary or his authorized representative determines
that a pattern of violations of any requirements of the Act or any
permit conditions, and the violations were caused by the unwarranted
failure of the permittee, or were willfully caused, the Secretary mnst
issue an order to show cause why the permit should not be suspended
or revoked.

A pattern of violations occurs whenever the permittee violates the
same or a related requirement of the Act or permit several times, or
when the permittee violates different requirements of the Act or permit
at a rate above the national norm. ’

(5) All orders issued by the Secretavy take effect immediately and
all orders shall be specific and substantive with respect to the nature of
the violation, the remedial action required, time for compliance and
seriousness of the violation.

Under Subsection (b), if violations occurring under an approved
State program appear to result from the failure of the State to enforce
the program effectively, the Secretary shall so inform the State. The
Secretary shall give public ngtice of his finding with respect to the
State program and 30 days aftér giving public notice shall hold a hear-
ing in the State. If as a result of the hearing, the Secretary finds the
State is failing to enforce its program effectively, he shall give public
notice of his finding. Until the State satisfies the Secretary that it will
enforce all provisions of the Act, the Secretary of Interior shall
enforce any permit condition required by this Act, shall issue new or
renewed permits for surface mining operations, and issue other orders
as necessary for compliance with the provisions of this Act.

«
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Subsection (c) provides that npon request of the Secretary, the
Attorney General of the United States may enforce such Secretarial
orders for various actions in a district court of the United States.

The Secretary may request the Attorney General to apply for in-
junctive relief whenever a permittee violates an order of the Secre-
tary, hinders implementation of the Act, refuses permit inspection
of the mine, or refuses to furnish information.

Efficient enforcement is central to the snccess for the snrface mining
control program contemplated. by S. 7. For a number of predictable
reasons—including insnfficient funding and the tendency for State
agencies to be protective of local indnstry—=State enforcement has in
the past often fallen short of the vigor necessary to assure adequate
protection of the environment. The Committee believes, however,
that the implementation of minimal Federal standards, the availability
of Federal funds, and the assistance of the experts in the Office of
Surface Mining Reclamation and Enforcement in the Departmert
of Interior, wil% combine to greatly increase the effectiveness of State
enforcement programs operating under the Act. While it is confident
that the delegation of primary regnlatory anthority to the States will
result in adequate State enforcement, the Committee is also of the
belief that a limited Federal oversight role as well as increased oppor-
tunity for citizens to participate in the enforcement program are
necessary to assnre that the old patterns of minimal enforcement are
not repeated. :

Once State programs or Federal programs replace.the interim regu-
Jatory procedure, section 417 reqnires that Federal inspections must be
made for purposes of developing, administering, or enforcing any
Federal programs, and assisting or evaluating the developinent, ad-
ministration, or enforcement of any State program.

By mandating primary enforcement authority to field inspectors,
this bill recognizes, as does federal mine health and safety legislation,
that inspectors are in the best position to recognize and control com-
pliance problems. The bill establishes three strong but flexible enforce-
ment mechanisms which provide inspectors with the tools necessary to
respond to the most minor and the most serious violations.

Cessation Order (Section j21(a)(2))

During any Federal inspection, if the inspector determines that
any violation of the Act or permit condition or any other condition or
practice exists which creates an imminent danger to the health or safety
of the public, or is causing or can reasonably be expected to cause sig-
nificant, imminent environmental harm to land, air, or water re-
sources, the inspector must order a cessation of the mining operation
causing or contributing to the danger or harm. The cessation order
may apply to all or a portion of the surface coal mining and reclama-
tion operation in question. The imminent danger or environmental
harm closure provision is so critical that the Federal inspector is re-
quired to act even if the inspection is being made for purposes of moni-
toring a State regulatory authority’s performance. To provide other-
wise wounld be to perpetuate the possibility of tragedies such as the
Buffalo Creek Flood, which can be at least partially attributed to the
sad fact that government regulation of the collapsed mine waste banks
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fell between the cracks of the not quite meshed functions of various
State and Federal agencies.

The inspector shall issue an imminent danger order whenever he
has a reasonable expectation that death or serious physical harm can
occur before the condition or practice is likely to be abated. The Com-
mittee intends that an imminent danger order should be issued when-
ever a rational person would not expose himself or herself to the
danger during the period it takes to correct the danger. Miners or
those affected by the mining activity should not be subjected to greater
dangers because of their occupation or the location of their homes than
the dangers faced by the average American worker or citizen.

The inspector is also given the duty to order the permittee to take
affirmative steps to abate the danger in the most expeditious manner
possible whenever merely ceasing mining operations does not remove
the danger. A

When determining a significant, imminent, environmental harm,
the fact that the hazard to the environment is physically capable of
being repaired should not preclude a cessation order. Rather, the
degree of difficulty with which the damage may be undone should be

_considered along with the significance of the damage. Imminent is to
be construed for the purposes of environmental harm to mean a harm
" that could occur if the condition is not abated within a reasonable time.
The term “significant” should be construed to include factors other
than whether environmental damage to land, air or water resources
" can be repaired. A “significant” effect could be the product of one or
more such factors as the geographic scope, intensity, or long lasting
effects of the damage.

Since neither the Congress nor any regulatory authority can totally
predict the public and environmental hazards arising from such a
complex endeavor as surfate coal mining, the bill does not restrict the
closure authority of section 421(a)(2) to violations of the Act or
permit. Instead any condition or practice giving rise to imminent
danger or environmental harm is sufficient to invoke the authority.

Notice of Violation (Section 420(a)(3))

Where the Secretary is the regulatory authority or a Federal inspec-
tion is being conducted pursuant to sections 402, 404(b) or subsection
(b) of section 421, and a Federal inspector determines that a permittee
is violating the Act or his permit but that the violation is not causing
imminent danger to the health or safety of the public or significant,
imminent environmental harm, then the inspector must issue a notice
to the permittee setting a time within which to correct the violation.
The inspector can extend this initial period for up to ninety days, but
the total abatement period cannot exceed ninety days. If the violation
has not been corrected wjthin the established time, in the opinion of
the inspector, the inspectefimist immediately oyder a cessation of the
mining operation or the portion relevant to the violation. The inspector
when issuing a cessation order under this section shall determine what
measures are necessary to abate the violation in the most expeditions
manner possible. The inspector shall include the necessary steps in the
order of cessation.
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The enforcement mechanism of section 420(a) (3) will be utilized
by the inspector in the great majority of compliance problems. It not
only enables the inspector to-gain .immediate control of the problem,
but also provides him with essential flexibility to appropriately deal
with minor as well as major violations. '

In order to prevent federal-state overlap, the federal inspector is
only to use his authority under section 421 (a) (3) wheve the Secretary
is the regulatory authority. However in.other circumstances the Secre-
tary must insure, in accordance with the provisions of section .421(a)
(1), that the State is notified of the compliance problem so that it may
act under-the terms of the approved state program.

Show Cause Order (section 421(a) (4) —Where the Secretary is the
regulatory authority and a federal inspector determines that a pattern
of violations of the Act.or permit exists or has existed and that such
violations are caused by the unwarranted failure of the permittee to
comply or are willfully caused by the permittee, the inspector must
issue an order to the permittee to show cause as to why his permit
should not be suspended or revoked. If the permittee fails to show
cause as to why the permit should not be suspended or revoked, the
inspector must immediately suspend or revoke the permit. .

This provision requires that suspension or revocation of a mining
permit be preconditioned upon conduct which demonstrably fails
to meet the standards of care and diligence which are to be expected
of permittees who seek to comply with the law. This is a sound
approach particularly in light of the stringency of the closure au-
thority previously discussed.

While the bill grants a great deal of authority to federal inspectors,
it is important to remember that adequate protection must be afforded
the regulated parties against the possibility of abuse of this authority.
To thus end, formal internal administrative review and judicial review
of inspectors’ decisions are permitted by sections 425 and 426 respec-

. tively. Furthermore section 421(a)(5) insures that due process will
begin at the field level and provides the opportunity to modify, vacate,
or terminate a clearly erroneous notice or order without the burden of
nore formal administrative review.

Finally it should be noted that while section 421 speaks in terms of
federal enforcement, section 421(d) provides that as a condition of
approval of any state program submitted pursnant to section 403 of
this Act, the enforcement provisions thereof shall at a minimum in-
corporate sanctions no less stringent than those set forth in section 421
and shall contain the same or similar procedural requirements relating
thereto. The Committee expects that the Secretary wil use the format
of section 421 as the basis for measuring whether state enforcement
mechanisms are sufficiently strong and flexible to warrant approval of
that portion of submitted state programs. :

Administrative Review.—In ovder to assure expeditious review and
due process for versons seeking administrative relief of enforcement
decisions of Federal inspectors under the provisions of section 421,
section 425 of the bill establishes clear, definitive administrative review
procedures. Those persons having standing to request such administra-
tive review include pevmitteés against whom notices and orders have
been issued pursuant to section 421 and persons having an interest
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which is or may be adversely affected by such notice or order. Any
person with standing may request a public hearing which must be of
record and snbject to the Administrative Procedure Act. The person
seeking review shall have the ultimate burden of proof in proceedings
to review notices and orders issued under Section 421. Pending re-
view the order or notice complained of will remain in effect, except
that in narrowly prescribed circumstances temporary relief may be
granted from a notice or order issued under section 421(a)(3). In
no case, however, will temporary relief be granted if the health or
safety of the public will be adversely affected or if significant, immi-
nent environmental harm will be caused. This provision will insure
that the mining and reclamation performance standards will continue
to protect the public health and safety or the environment during any
administrative proceeding in which their validity is challenged, nntil
the issue is determined on the merits.

In all cases where a section 421(a) (4) show cause order has been
issued a public hearing must be held. The Secretary must issue a
decision within sixty days following the completion of the hearing as
to whether or not to suspend or revoke the permit. Pending this deci-
sion, the permittee may continue to operate if he is otherwise in
compliance with the Act or his permit. The alternatives of suspension
or revocation are within the discretion of the Secretary. It is expected
that the degree of serionsness of the types of violations and kinds of
conduet giving rise to the show canse order will be the dominant factor
considered by the Secvetary in making his decision. These factors
should also be considered by the Secretary in his determination of the
lengths of suspension periods. On the other hand, in determining the
period following revocation within which reclamation must be com-
pleted, weight should also be given to the practicalities of the reclama-
tion which needs to be performed. The Committee also expects that the
Secretary will give highest priority to administrative review of section
421(a) (4) show cause orders.

SECTION 422. DESIGNATING AREAS UNSUITABLE FOR SURFACE COAL MINING

As a condition of having a State program approved by the Secretavy
of Interior, subsection (a) requires States to establish a planning
process enabling decisions on the unsuitability of lands for all or any
type of surface coal mining but not for exploration.

Lands must be so designated if reclamation as required by this Act
is not economically ov physically possible.

Lands may be so designated if: (1) Surface coal mining would be
incompatible with existing State land use plans; (2) the area is a
fragile or historic land area; (3) the area is in “renewable resource
lands”—those lands whereyyncontrolled or incompatible development
could result in loss ov redfictishof long-range productivity, and could
include watershed lands, aquifer recharge areas, significant agricul-
tural or grazing areas; (4) the area is in “natural hazard lands”—
those lands where development could endanger life and property, such
as unstable geological areas.

Each study for designation is made only on a case by case basis upon
specific petition. In addition, S. 7 contains specific requirements for
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petition. The Secretary is intended to issue regulations defining those
petitions to be considered valid, to preclude frivolous requests. Also
this section does not apply to lands on which surface coal mining opera-
tions were being conducted on the date of enactment of this Act or for
which substantial legaland financial commitments had been made prior
to January 1, 1977. Section 410(b) provides that surface coal mining
~ permits will not be issued for lands being considered for designation
as unsuitable for surface coal mining. In order to prevent moratoria
caused by administrative delay, Section 422 (a) requires the regulatory
authority to issue a decision on any designation petition within 12

months. If a decision is not issued within that time, surface coal mining

_permits may be issued.

In complying with this section, a State must have established an
appropriate agency,. data base and inventory system, methods for
implementing land use planning decisions and affording adequate
public review. :

With regard to Federal lands, Section 422 (b) requires the Secretary
to conduct a review of all Federal lands to determine areas unsuitable
for mining. But in order to avoid locking up Federal coal in the case
of a protracted study (such as the wilderness study), there is no mora-
torium on leasing during the period of review under the provisions
of this subsection. : '

Under subsection (¢), any person having an interest which may be
adversely affected may petition either the State or Federal Govern-
ment to have an area so designated based on the above criteria or to
have a designation terminated. Public hearings on any area to be so
designated must be held. "

In addition, prior to the designation of any area as unsuitable for
mining, the regulatory authority must prepare from existing and avail-
able information a statement on the potential coal resources in the area
affected, the overall demand for coal, and the impact of the designation
on the environment, the area’s economy and the supply of coal.

In addition to the prohibition of surface mining which may result
from the operation of the designation process, subsection (e) provides
for certain outright prohibitions on surface coal mining. This subsec-
tion would prohibit new surface coal mining operations on lands
within the National Park System, the National Wildlife Refuge Sys-
tems, the National Wilderness Preservation System, the Wild and
Scenic Rivers System, National Recreation Areas, National Forests, -
in areas which would adversely affect parks or National Register of
Historic Sites, within one hundred feet of a public road (except where
mine access or haul roads join the right-of-way), within 300 feet of an
occupied building or one hundred feet from a cemetery. ] o

All of these bans listed in subsection (e) are subject to valid existing
rights. This language is intended to make clear that the prohibition
otg strip mining on the national-forests is subject to previous state
court interpretation of valid existing rights. The langnage of 422(e)
is in no way intended to affect or abrogate any previous state court
decisions. The party claiming such rights must show usage or custom
at the time and place where the coritract is to be executed and must
show that such rights were contemplated by the parties. The phrase
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“subject to valid existing rights” is thus in no way intended to open up
national forest lands to strip mining where previous legal precedents
have prohibited stripping. .

The prohibition against strip mining in the National forests is not
to apply to those lands with no signiticant forest cover west of the
100th meridian where the Secretary of Agriculture and the Secretary
of Interior have found there are not significant surface values rela-
tive to the value of the coal to be mined. The prohibition would, how-
ever, apply to Custer National Forest and to Alaska national forests.

SECTION 423. FEDERAL LANDS

This section requires the Federal Government to “put its own house
in order” at the same time that, through this legislation, it requires the
States to establish strong regulatory programs.

Subsection (a) requires the Secretary of the Interior to promulgate
and implement a Federal Lands Program applicable to all surface
mining and reclamation operations taking place pursuant to any Fed-
eral law on any Federal lands no later than one year after enactment of
the Act. The Federal Lands Program must, at a minimum, incorporate
all of the Act’s requirements and where the Fedeval lands are in a State
with an approved State program, the requirements imposed by the
States. Thus, while the Secretary could, for example, 1impose more
stringent reclamation requirements on Federal lands than were re-
quired on non-Federal lands in the State, he could not permit less
stringent requirements.

Subsection (b) provides that the requirements of the Act and the
Federal Lands Program are to be incorporated in all Federal mineral
leases, permits, or contracts issued by the Secretary involving surface
mining and reclamation operations.

Subsection (¢) provides that any State with an approved State pro-
gram may choose to enter into a cooperative agreement with the
Secretary for State regulation of surface mining operations on Federal
lands within that State, if the Secretary determines the State has
the necessary capability. Fxisting cooperative agreements may con-
tinue in effect pending approval of the States’ program. The purpose
of this provision is to alleviate a significant problem in Western min-
ing. Where Federal and non-Federal lands are checkerboarded, mining
operators could find themselves working under two separate permits,
two separate bonds, and two entirely different regulatory systems—
Federal and State. The cooperative agreement shonld allow the oper-
ator to conduct his operation under a single regulatory system.

Iixcept as provided in subsection (c) the Secrvetary is not to delegate
to the States his primary.aythority or jurisdiction to regulate other
ac_ti\jities on the Federafydgnds, or to designate lands unsuitaivle for
mining.

The Committee feels very strongly that stringent reclamation re-
quirements must be developed before any new or expanded coal surface
mining operations are permitted on Federal lands. The Committee
expects the Secretary to meet the 12 month deadline for implementa-
tion of this program established by subsection (2).
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SECTION 424. PUBLIC AGENCIES, PUBLIC UTILITIES, AND PUBLIC
CORPORATIONS

This section applies the requirements contained in the Act to public
corporations, public agencies, and publicly owned utilities, including,
for example, the Tennessee Valley Authority, which engage in surface
mining. } '
SECTION 425. REVIEW BY THE SECRETARY

This section provides for administrative review of any order or
notice issued by the Secretary or his authorized representative under
Section 421. Under this section, any permittee who is issued a notice
.or order under section 421, or any person who is or may be affected by
such notice or order, may apply to the Secretary for review of the order
or notice, or review of the termination of the order or notice within
30 days of the issuance or termination of the notice or order.
Upon receipt of such an application, the Secretary shall conduct an -
appropriate investigation, including public hearings, and grant or
deny relief expeditiously. :

This section also provides for the Secretary to hold a public hearing
following the issuance of an order to show cause why a permit should
not be revoked or suspended pursuant to section 421. At the hearing
the permittee shall have the burden of proof to show why his permit
should not be suspended or revoked. Any person who has an interest
which is or may be affected by a suspension or revocation of the permit
shall be allowed to participate. ‘

SECTION 426. JUDICIAL REVIEW

Any decision of the Secretary approving or disapproving a State
program under section 403 or preparing and promulgating a Federal
program under section 404 may be reviewed in the United States Court
‘of Appeals for the circuit which contains the State whose program is
at issue by a petition filed within 60 days of such decision by a person
who participated in the administrative proceedings and who was
aggrieved by such decision, according to this section. Action of the
Secretary promulgating standards pursuant to sections 401, 415 and
423 may be appealed only in the United States Court of Appeals for
the District of Columbia Circuit.

All other decisions or orders of the Secretary shall be reviewable in
the appropriate United States Court of Appeals for the circuit in
which the surface coal mining coperation is located. Commencement
of a proceeding under this section shall not operate as a stay of action
by the Secretary unless so ordered by the court. Orders and decisions
of the Secretary in enforcement proceedings exptessly required to be
conducted under 5 U.S.C. 554 (1970) are to be reviewed on the basis
of the traditional substantial evidence test. However, all other orders,
decisions, and actions of the Secretary are to be reviewed for rational-
ity because they will be largely policy determinations made after a
legislative-type hearing where affected persons will have an opportu-
nity to present information and their views. It is expected that the
Secretary will require supplementation of a verbatim transcript of
legislative-type hearing with any other information he may have con-
sidered in order to establish the record for review.
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SECTION 427. SPECIAL BITUMINOUS COAL MINES

Section 427 provides for the adjnstment of several environmental
standards for a limited number of existing mine pits in the United
States. There are probably a few “open-pit” type coal mines in the
Western States which would be nnduly burdened by meeting all of
the environmental standards as proposed in the bill. In particular, this
special provision has been inclnded in the bill to allow special regula-
tions to be applicable to the “big-pit” mine pit at the Kemmerer mine.
Hovwever, this section would also be applicable to other mines which
have the very unusual characteristics of the “big-pit” at Kemmerer.

In this provision, “special bituminous coal mines” are defined as
operations that would result in excess of 900 feet decp according to
existing mine plans, were in existence at least 10 years prior to the date
of enactment and met several other criteria. Such mines are not ex-
empted from the Act, but the Secretary is authorized to allow appro-
priate variation from certain reqnirements dealing with spoil han-
dling, regrading to approximate original contours, elimination of
depressions capable of collecting water, and creation of impoundments.
It is thonght that some mine pits, because of their setting, design and
duration of existing operation are sufficiently committed to a mode of
operation which makes adjustment to the basic standards in the act
difficult. A judgment was made that in these limited cases, such pits
could continue with their basic mode of operation, meeting the special
requirements of this section and all other requirements of the act.

The language of this section has been carefully drawn to apply to
pits which were operational prior to January 1, 1972. New mine pits,
those opened or re-started after January 1, 1972, must be designed or
adjusted to meet the basic environmental standards of the Act. This
applies even'in those same settings where existing pits may be deter-
mined eligible for the special standards. In other words, only specific
pits, not entire operations which may cover thousands of acres, are eli-
gible under this section. Similarly, in determining the practicability of
existing pits to adjnst to meet the basic environmental standards of the
Act, the Secretary should ascertain that the long-range plan of the pit
is such that adjustment cannot be made to bring the operation in con-
formance with the Act. In some instances, it would seem probable
that the reworking of old pits or combination of existing pits on a
mined site would provide an opportunity for a mining operation ad-
justment to meet the basic provisions of the Act and the eligibility for
exceptions should be so conditioned. :

Eligibility is carefully defined under this section so that eligibii-
ity for exceptions under ghys-section would not become the rule rather
than the exception and “so that it specifically applies only to exist-
ing mine pits which have been producing coal in commercial quantities
since January 1, 1972.

SECTION 428. SURFACE MINING OPERATIONS NOT SUBJECT TO TILIS ACT

This section provides specific exemptions for three types of coal sur-
face mining which would otherwise be subject to the Act.

These are (1) the extraction of coal by a landowner for his own non-
conmmmercial use from land owned or leased by him, (2) the extraction
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of coal where surface mining affects 2 acres or less, and (3) extrac-
tion of coal in the processof highways or other construction. ‘
The Committee felt that these three classes of surface mining cause
very little environmental damage and that regulation of them would
place a heavy burden on both the miner and the regulatory authority.
The exemption for “noncommercial” use does not include coal surface
mining done by one.unit of.an integrated company which uses all of
the coal in its-own manufacturing plants (e.g., surface mining of
metallurgical coal owned by a steel company for use in the company’s

-steel mills, or surface mining for coal owned by an electric utility for

use in its own powerplants).
TiTLE V—ADMINISTRATIVE AND MISCELLANEOUS PROVISIONS

SECTION 501..DEFINITIONS

This section contains 29 definitions: Secretary; State; Office; com-
merce; surface coal mining operations; surface mining and reclama-
tion operations; lands within any State; Federal lands; Indian lands;
Indian tribe; State program; FKederal program; Federal lands pro-
gram; reclamation plan; State regulatory authority; regulatory au-
thority; person; permit; permit applicant; permittee; fund; other
minerals; approximate original contour; operator; permit area; un-
warranted fallure to comply; and alluvial valley floors.

Of importance to this analysis are “surface mining operations,”
“Indian lands,” “lands within any State,” “other minerals,” “back-
filling to approximate contour,” and “alluvial valley floors” and im-
minent danger to the health or safety of the public.

“Surface mining operations” is so defined to include not only tradi-
tionally regarded coal surface mining activities but also surface opera-
tions incident to underground coal mining, and exploration activities.
The effect of this definition is that coal surface mining and surface
impacts of underground coal mining are subject to regulation under
the Act. Activities included are excavation to obtain coal by contour,
strip, augur, dredging, in situ distillation or retorting and leaching
or any other form of mining except open pit inining ; and the cleaning,
or other processing or preparation and loading for interstate com-
merce of coal at or near the mine site. Activities not included are the
extraction of coal in a liquid or gaseous state by means of wells, or
pipes unless the process includes in situ distillation of retorting and
the extraction of coal incidental to extraction of other minerals where
coal does not exceed 1624 percent of the tonnnage removed. The last
exception is designed to exclude operations, such as limestone quarries,
where coal is found but is not the mineral being sought. “Surface
mining operations” also includes all areas upon which occur surface
mining-activities and .surface activities incident to underground min-
ing. It also includes all roads, facilities structures, property, and ma-
terials on the surface resulting from or incident to such activities, such
as refuse banks, -dumps, culm banks, impoundments and processing
wastes. . .

“Indian lands” is defined to mean all lands within the exterior
boundaries of Indian reservations, and all lands held in trust for or
supervised by any Indian tribe.
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“Land within any State” is so defined and used throughout the Act
so as to insure that the States, through their State programs, will not
assert any additional authority over Federal lands or Indian lands,
other than that authority delegated to them by the Secretary under a
cooperative agreement pursuant to Section 423.

“Other minerals” is defined to include clay, stone, sand, gravel,
metalliferous and nonmetalliferous ores, and any other solid material
or substance of commercial value excavated in solid form from natural
deposits on or in the earth, exclusive of coal and those minerals which
occur naturally in liquid or gaseous form.

“ Approximate original contour” is defined so as to bar depressions
capable of collecting water except where retention of water is deter-
mined by the regulatory authority to be required or desirable for

reclamation purposes.

SECTION 502. OTHER FEDERAL LAWS

This section contains the standard savings clauses concerning ex-
isting State or Federal mine health and safety, and air and water
quahty laws, and the mining responsibilities of the Secretary and
heads of other Federal agencies for lands under their jurisdiction.

Specifically, it disclaims any conflict between the Act or any State
regulations approved pursuant to it, and the Federal Metal and Non-
metallic Mine Safety Act, the Federal Coal Mine Health and Safety
Act, the Federal Water Pollution Control Act, the Clean Air Act as
amended, the Solid Waste Disposal Act, the Refuse Act, and the Fish
and Wildlife Coordination Act.

This section also specifies that adoption of regulations of the Secre-
tary under section 401(b) must be considered as “major Federal ac-
tion” for the purpose of Section 102(2) (¢) of the National Environ-
mental Policy Act of 1969. At the same time, three other actions of the
Secretary are declared not to be major Federal actions and therefore
would not require preparation of an environmental impact statement :
approval of State programs, promulgation of Federal programs and
implementation of a Federal lands program. These are considered hy
the Committee to require only a yes-or-no decision by the Secretary
without consideration of a wide range of options contemplated by
Congress when it enacted the National Environmental Policy Act. A
similar exemption applies to EPA’s approval of State air and water
quality plans.

SECTION 503. EMPLOYEE PROTECTION

: LS I g

Section 503 makes unlalef@i the discharge or discrimination against
any person who has filed a snit or testified under provisions of the Act,
and gives such person recourse to review by the Secretary of Labor.
After opportunity for public hearing, the Secretary is to make find-
ings of fact and issue ovders where a violation has occurred, for rein-
statement of the employee with compensation. The Secretary’s orders
are snbject to judicial review. The applicant in a successful pleading
is to be reimbursed for his costs, including attorney fees. The Secretary
1s required to evaluate the effects of enforcement of the Act on employ-
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ment, to investigate complaints, and hold public hearings concerning
alleged discharges and layoffs. His subsequent report and any recom-
mendations are to be made public.

The Committee considers an example of instituting a proceeding in
subsection (a) to be notifying the regulatory authority or tlie foreman
of the operation of a possible violation of the Act.

SECTION 504. PROTECTION OF GOVERNMENT EMPLOYEES

This section extends to surface coal mine inspectors the same rights
and protections accorded to other Federal inspectors in the course of
their duties.

SECTION 505. GRANTS TO THE STATES

This section authorizes the Secretary to cooperate with and to make
annual grants to States for administering State programs under the
Act, disbursed at the rate of 80 percent of cost during a year prior to
program approval for the purpose of developing and submitting a
proposed program, 60 percent of total costs during the first year of
program operation following approval, and 50 percent of total pro-
gram costs during each year thereafter. Subsection {¢) gives authority
to increase these grants where a State is regulating surface mining
of Federal coal. The iucrease would equal the amount the Federal
government would have spent. Technical assistance, training, instruec-
tional material and a continning inventory of information for evalu-
ating the effectiveness of State programs are among the types of assist-
ance to be rendered by the Secretary. All Federal departments and
agencies having relevant data ave to assist as well.

SECTION 506. ANNUAL REPORT

This section requires the Secretary to submit to the President and
the Congress an annual report on Federal and State activities pursu-
ant to the Act and recommendations for appropriate administrative
or legislative action.

SECTION 507. SEVERABILITY

This section contains a standard severability clause.

SECTION 508. INDIAN LANDS

Section 508 directs the Secretary of the Interior to study the ques-
tion of regulation of surface mining on Indian lands which will
achieve the purposes of the Act and recognize the special jurisdictional
status of Indian lands within the exterior boundaries of Federal In-
dian reservations. The Secretary is directed to consult with Indian
tribes and to report to Congress as soon as possible but no later than
January 1, 1979. o

In the interim, this section also provides that surface coal mining
operations on Indian lands meet certain environmental standards at
least as stringent as those in this Act, and requires the Secretary to
incorporate such standards in all leases.
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SECTION 509. STUDY OF RECLAMATION STANDARDS FOR SURFACE MINING
OF OTHER MINERALS

Section 509 is designed to meet short-term needs for information.
It directs the Chairman of the Council on Environmental Quality to
contract with the National Academy of Sciences—National Academy
of Engineering, and such other government agencies or private groups
as may be needed, for an indepth stndy of current and developing tech-
nology for surface mining of minerals other than coal and of open pit
mining. This study is to be designed to assist in the establishment of
effective and reasonable regulation of surface and open pit mining
and reclamation. :

The decision by past Congresses to limit the scope of surface mining
legislation to coal surface mining was based on several factors. One
of these was that it did not have sufficient information about the
nature and characteristics of surface mining for other minerals and
about open pit mining.

Surface mining of coal is the most immediate and pressing problem.
It accounts for 43 percent of the total land disturbed in the United
States by all forms of surface mining. However, the Committee recog-
nizes the need to regulate surface mining for other minerals, particu-
larly sand and gravel which accounts for 25 percent of the total
surface area disturbed by surface mining. Thus, subsection 509 (b)
requires that the study together with specific legislative recommenda-
tions shall be submitted to the Congress and the President within 18
months after enactment of the Act. The study and recommendations
with respect to surface and open pit mining for sand and gravel and
oil shale and tar sands is to be submitted within one year.

' SECTION 510. EXPERIMENTAL PRACTICES

In order to encourage advanrces in mining and reclamation practices,
this section permits the regulatory authority to authorize departures
in individual cases on an experimental basis from the environmental
protection performance standards promulgated under this Act.

SECTION 511. AUTHORIZATION -OF APPROPRIATIONS

This section authorizes appropriations for the purposes of this Act
in the following sums; subsection (a) provides contract authority to
the Secretary, to be modified by appropriation Acts, up to $10 million
each for fiscal years 1977, 1978 and 1979 ; subsection (b)provides $10
million for the fiscal year ending June 30, 1978 ; $20 million for each of
the two succeeding fiscal vears;.and $30 million for each of the suc-
ceeding fiscal years theregfies :

SECTION 512. FEDERAL LESSEE PROTECTION

This section requires that any application for a permit for surface
coal mining of Federal coal must include either the written consent
.of the permittee or lessee of the surface lands to be affected. or evi-
dence of the execution of a bond to secure payment for all damages
to the surface estate resulting from the mining operations.
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SECTION 513. ALASKA COAL
This section protects the rights of ownersof coal in Alaska.
SECTION 514. WATER LKIGHTS

This séction protects water rights atlccted by surface mining
operations.

SECTION 515. SURFACE OWNER PROTECTION

Special problems arise where coal deposits have been reserved to
the United States but title to the surface has been conveyed to private
individuals. This section establishes as Federal coal leasing policy a re-
quirement that the Secretary of the Interior not lease tor surface
mining, without the consent of the surface owuer, Federal coal deposits
underlying land owned by a person who has his principal place of
residence on the land, or personally farms or raunches the land af-
fected by the mining operation, or receives directly a “significant por-
tion” of his income from such farming. The Committee does not intend
by this to impose an arbitrary or mechanical formula for determining
what is “significant.” This should be construed in terms of the impor-
tance of the amount to the surface owner’s income. Significant is not
intended to be measured by a fixed percentage of income, For example,
where a person’s gross income is relatively small, a loss of but a frac-
tion thereof may be significant. B