


The statute ((75-5-222(2)(a), MCA) requires DEQ rules be consistent with federal rules and guidelines. EPA updated its rules pertaining to variances, finalizing them on Aug 21, 2015 (Federal Register Vol. 80, No. 162, Part IV Environmental Protection Agency). The new federal rule unambiguously requires a standards variance be based on at least one of six factors listed at 40 CFR 131 (10)(g).
Summarized, the 6 factors are:
1. Naturally occurring pollutants;
2. Naturally low-flows (i.e., ephemeral) prevent attainment of the use;
3. Human-caused pollution prevents attainment of use and source cannot be remedied or would cause more environmental damage to correct than leave in place; 
4. Dams or other hydrological modifications prevent attainment of the use;
5. Natural physical conditions of the waterbody that preclude attainment of aquatic life protection uses; and   
6.  Meeting a water quality standard (e.g., DEQ-7) would cause substantial and widespread economic harm 
Here are the 6 factors exactly as worded in 40 CFR 131(10)(g):
1. Naturally occurring pollutant concentrations prevent the attainment of the use; or 
2. Natural, ephemeral, intermittent or low flow conditions or water levels prevent the attainment of the use, unless these conditions may be compensated for by the discharge of sufficient volume of effluent discharges without violating State water conservation requirements to enable uses to be met; or
3. [bookmark: _GoBack]Human caused conditions or sources of pollution prevent the attainment of the use and cannot be remedied or would cause more environmental damage to correct than to leave in place; or
4. Dams, diversions or other types of hydrologic modifications preclude the attainment of the use, and it is not feasible to restore the water body to its original condition or to operate such modification in a way that would result in the attainment of the use; or
5. Physical conditions related to the natural features of the water body, such as the lack of a proper substrate, cover, flow, depth, pools, riffles, and the like, unrelated to water quality, preclude attainment of aquatic life protection uses; or
6. Controls more stringent than those required by sections 301(b) and 306 of the Act[footnoteRef:1] would result in substantial and widespread economic and social impact.  [1:  The two CWA sections referenced pertain to the national secondary treatment standards for municipal waste (303(b)) and the national standards for performance for specific industrial discharger categories (306). Effluent limits based on water quality standards (e.g., Circular DEQ-7) are usually more stringent that these requirements.  ] 






