[bookmark: _GoBack]Questions from the MT Natural Condition Rulemaking Workgroup for EPA: 

· What does EPA currently say about natural conditions in standards (broadly or in terms of UAAs, variances, etc.)?

· What EPA has put in writing about natural conditions:
· 1997 Memo on “Establishing Site Specific Aquatic Life Criteria Equal to Natural Background” (Appendix A of document below)
· February 2015 “A Framework for Defining and Documenting Natural Conditions for Development of Site-Specific Natural Background Aquatic Life Criteria for Temperature, Dissolved Oxygen, and pH: Interim Document” http://www.epa.gov/sites/production/files/2015-02/documents/natural-conditions-framework-2015.pdf
· Generally speaking, all of the 40 CFR § 131.10(g) factors are potentially available as factors to justify a use change or a variance. Some of the factors may be more appropriate than others, depending on the circumstances. 
· EPA has not provided specific guidance regarding the § 131.10(g) factors and natural conditions (e.g., guidance on how § 131.10(g)(1)) can be used to justify a variance. 
· We are not familiar with states and tribes using natural conditions factors to justify a variance. (The variances we are familiar with generally point to § 131.10(g)(3) – human caused conditions or § 131.10(g)(6) – economic/social impact.)
· In order for EPA to approve a variance, there must be sufficient justification for the § 131.10(g) factor(s) used in addition to other requirements in § 131.14. 
· Before deciding on a specific path, a critical question that a state should ask is whether and when the designated uses can be attained.  
· Generally, a variance would be appropriate if the designated uses can be met over time but cannot be met during the term of the variance. However, if the designated use cannot be met, the state should consider whether to revise the designated use consistent with the requirements of § 131.10, understanding that they should be evaluating the attainability of any uses specified in CWA section 101(a)(2) as part of their triennial reviews.    
· Where the designated use can be attained but the criteria is thought to be overly stringent, the state may consider site-specific criteria.

· Do other states have similar statutes and/or approaches to natural conditions? If so, who, and how do they implement it? 

· Relevant case law on natural conditions:
· Northwest Environmental Advocates v. U.S. EPA, 855 F.Supp.2d 1199, 1216-1218 (D. Or. 2012).

