Financial Responsibility
Requirements for Underground
Storage Tanks in Montana

“Companies still thinking about the environment as a
social responsibility rather than a business imperative
are living in the dark ages.”

Carter Roberts, President and CEO, World Wildlife Fund
(2007)

Rebecca Convery, Attorney, Remediation Division
Montana Department of Environmental Quality
or (406) 444-6347
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Where Do Financial Responsibility
Requirements Come From?

» 1986 amendments to Subtitle I of the
Resource Conservation and Recovery Act
(RCRA) required the U.S. Environmental
Protection Agency (EPA) to develop
financial responsibility (FR) regulations
for owners and operators of petroleum
underground storage tanks (USTSs).

*  Federal regulations regarding FR can be
found at 40 CFR Part 280.

o  State regulations regarding FR can be
found at Administrative Rules of
Montana (ARM) 17.56.801, et. seq.

*  FRrequirements are designed to make
sure that UST owners and operators
can pay for cleanup of petroleum releases
and can compensate third-parties for
daémages that result from the leaking
USTs.
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Why Are Owners and Operators Required
to Show Proof of FR?
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How Do FR Requirements Benefit Owners
and Operators?

« Ifyour UST leaks, you could be
faced with high cleanup costs or
lawsuits brought by injured third
parties.

e Protects owners and operators,
by ensuring funding is available to
address contamination caused by
a release from their USTs.

« Owners and operators who
maintain adequate FR should be
able to cover the costs associated
with a release from their USTs.
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Agency sues over 2007 gasoline leak

By SAM WILSON
Daily Inter Laka

officials at the time esti-
mated Egetwmn 2,000 and
- oy 2500 gallons of i
The U.S. Environ- SRl ERI 8 gt I had sgined. el
mental Protection Agency 3 1 7 " B e Crews used pumps, dry
on Feb. 9 sued Michael's B:.Lu!‘..‘-.‘-‘" " i f- x - wells and petroleum-ab-
Convenience Stores Inc., i T £ onl ; sorbing booms to collect
k i T4 contaminated groundwa-
ter. To stop the flow of
gasoline into the sewer
i system, the city dumped
concrete around a leaky
sewer pipe.

According to court
documents, water sam-
ples taken at the time
established the presence
of gasoline in Ashley and
Spring creeks — both fed-
erally regulated bodies of
water.

The lawsuit alleges the
contamination reached
levels “harmful to the .
public health or welfare
or the environment of the

seeking damages for an

alleged 10,000 gallons of LR = ) i

gasoline that leaked from
a Kalispell gas station in
2007.
The civil suit, filed
in U.S. District Court
in Missoula, alleges the
Michael’'s West Exxon at
West Idaho Street and
Meridian Road violat-
ed the Clean Water Act
when gasoline leaked
from its underground pip-
ing system into the sur-
rounding soil from May
o July 2007, : :
The gasoline spread PD!.IGE TAPE crisscrosses Meridian Flpad in July 2007 while a gasoline leak into the
ough the soil and Kalispell storm-sewer system Is investigated. The Environmental Protection Agency
sroundwater, entering has filed a lawsuit against a convenience story over the gasoline leak. (Daily Inter Urniited States.”

lispell’s storm-water ~ Lake file photo) ' : ' For oil pollution, a
rainage system before Clean Water Act violation
t eventually reached tion as gasoline concen- At the time, the smell Street was closed to traft  gecurs if the discharge
bpring Creek, a fributary trations in the sewer avs-  of gasoline was detect- fie for several days. exceeds water quality
0 Ashley Cresk. tem reached levels high  able from Center Street Remedial crews ! standards or if it is suf

For days, authorities  enough to cause worries to Three Mile Drive, and removed at least 30,000 ficient to cause discolor-
vorked to identify the about an underground the section of Meridian gallons of contaminated
source of the contamina-  explosion, Road south of West Idaho  groundwater and city See LEAK, A8

LEAK In 2006 the gas station barrel. owner, declined to comment ‘
: had passed its inspection For 10,000 gallons, that Monday on the litigation.
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Who Needs to Demonstrate Financial
Responsibility?

» Either the Owner or Operator
of all petroleum USTSs.

 Ifthe owner and operator are
two different entities, one or the
other, but not both must
demonstrate proof of FR.
However, both parties are liable
in the event of noncompliance.

* Federal and state governments
and their agencies are exempt
from FR requirements.

* Local governments must comply
with FR requirements.
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How Much Financial Responsibility
Coverage Is Required?

« Per Occurrence —the amount
of $ that must be available to pay _—

the costs from a single release. 4 WHEN I ACCEPTED

« Annual Aggregate - The total FULL RESPONSIBILITY, :
amqlurtl)} OIC;% tg aiérr]r;ucsétslt)g from all THAT Wos st a
?(;/a?lisathgt m?gk)\/t occur inasingle - sl Bl e e
year. »

« Owners or operators of USTs e '

located at petroleum marketing

facilities or that handle > 10,000
gallons per month = $1 million :
per occurrence :

¢« Ownersoroperators of > 100
USTs = $1 million annual
aggregate.

.
.r’.,ﬁ N

lﬁ”ﬁ

DEQ

M tana Department
vironmental Qua It;.r



What Method(s) of Financial Responsibility
Can You Rely On?

Owners or Operators may rely on
any one or a combination of the ©Marty Bucella www.martybucella.com
following methods to demonstrate N

FR: ;

1. Financial Test of Self-Insurance;
or

Guarantee; or

Insurance & Risk Retention
Group Coverage; or

N

4. Surety Bond; or

5. Letter of Credit; or

6. Trust Fund; or

7. Montana Petroleum Tank "You can never have enough insurance,
Release Cleanup Fund (Petro which is why we offer this 'You Can Never
Fund). Have Enough Insurance’ policy.”
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Least Commonly Used Methods in Montana

1. Financial Test of Self-Insurance

» Owner or operator, and/or guarantor must prove a tangible net worth of at least
$10,000,000.00 based on year-end financial statements certified by Chief Financial Officer.

2. Guarantee

> Guarantor must be a firm that possesses a controlling interest in the owner or operator, ora
firm engaged in a substantial business relationship with the owner or operator that meets
the requirements of the financial test of self-insurance as certified in a letter of guarantee.

» Requires owner or operator to establish a standby trust fund to be funded by guarantor in the
event of a release.

3. Surety Bond

» Surety bond must be issued by a surety company listed in the latest U.S. Dept. of the Treasury
Circular 570 as a surety on federal bonds.

» Surety bond must be worded as specified in ARM 17.56.810.
4. Letter of Credit

» Must be issued by a state or federally regulated entity that has authority to issue such letters in the State of
Montana and must be worded as specified in ARM 17.56.811.

» Owner or operator must establish a standby trust fund to be funded by issuing entity in the event of a
release.

5. Trust Fund

» Trustee must be an entity regulated by the state or federal government that has authority to act as trustee in
the State of Montana.

» Trust fund must be fully funded by owner or operator at the time it is established.
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Does My Insurance Cover a Release From

My UST?

Does my policy contain a “pollution
exclusion”?

Standard exclusion clause found most often
in Commercial General Liability (“CGL”)
policies.

Excludes coverage for losses arising out of
the discharge or escape of pollutants into
the environment.

1970s insurance policies contained an
exception to the exclusion for losses
which were “sudden and accidental.”

«» What constitutes “sudden and
accidental?”

1980s insurance policies contained the

% What is the definition of “pollutant.”
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"I think you misunderstood. The million dollar
umbrella policy only covers you for claims
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involving an umbrella.”
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Does the Insurance Policy Provide Liability
Coverage for USTs?

An owner or operator may satisfy the FR
requirements by obtaining liability
insurance that conforms to the
requirements of ARM 17.56.8009.

« May be a separate insurance policy or an
endorsement to an existing policy.

* The insurance policy must contain either an
endorsement or a certificate of
Insurance certifying that the policy provides
liability insurance coverage for the specified
USTs.

Insurance may be used to supplement the
coverage provided by the Montana
Petroleum Tank Release Cleanup
Fund (Petro Fund), or in lieu of the
Petro Fund.
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“Your insurance provides coverage for
catastrophic events — but a bad
haircut doesn’t qualify.”
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» An owner or operator may satisfy any part the FR requirements

Montana Petroleum Tank Release Cleanup

Fund (Petro Fund)

by use of the Petro Fund.

» The burden of proof is upon the owner or operator to prove

compliance with all necessary laws and rules to be eligible
for coverage from the Petro Fund.

» Owners or operators who rely on the Petro Fund as partial

satisfaction of the FR requirements may demonstrate the
remaining coverage requirements are met by certifying a tangible
net worth equal to that amount, or by providing proof of any of
the other methods of coverage.
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How Much Coverage Does the Petro Fund
Provide?

1. For eligible releases from heating oil tanks or from farm or
residential tanks with capacity of < 1,100 gallons:
» 100% of eligible costs up to $500,000 .00 for properly designed and

installed double-walled tank system releases discovered after
10/01/1993 and before 10/1/2009; or

» 50% of first $10,000.00 of eligible costs and 100% of subsequent
eligible costs up to $495,000.00.

2. For all other eligible releases discovered on or after
4/13/1989:

» 100% of eligible costs up to $1,000,000.00 for properly designed and
installed double-walled tank system releases discovered after
10/01/1993 and before 10/1/2009; or

» 50% of first $35,000.00 of eligible costs and 100% of subsequent
eligible costs up to $982,500.00.
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What Happens When the Owner or
Operator Fails to Remain in Compliance?

1. Upon a determination by the Montana Petroleum Tank Release
Compensation Board (Board) that the owner or operator has
NOT complied with all applicable laws and rules, all
reimbursement of pending and future claims must be
suspended.

2. Suspended or future claims may only be reimbursed upon
the owner or operator’s return to compliance.

3. The amount of the eligible costs that will be reimbursed
upon return to compliance is determined based on the
length of the period of non-compliance.
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Schedule of Reimbursement Based on
Period of Non-Compliance

Period of Non-Compliance % Reimbursed Allowed

1 to 30 days 90%
31 to 60 days 75%
61 to 90 days 50%
91 to 180 days 25%

Greater than 180 days No reimbursement
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What If You Have a Release that Exceeds Your $1
Million Coverage or If You are Denied
Reimbursement For Non-Compliance?

» “The required per-occurrence and
annual aggregate coverage amounts
do NOT in any way limit the liability
of the owner or operator.” ARM
17.56.805(8)

» Owners or operators who fail to
operate their USTs in compliance with
state law risk losing coverage under
the Petro Fund.

» Owners or operators who lose
coverage under the Petro Fund are
still liable for all costs associated with
cleaning up a release from their USTs.

DEQ
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What Happens If My FR Mechanism is
Canceled or Not Renewed?

1.  Providers of financial assurance may cancel or fail to renew an assurance
mechanism by sending notice of termination by certified mail to the
owner or operator.

»  Termination of a guarantee, surety bond, or letter of credit requires 120 days
notice,

»  Termination of insurance, risk retention group coverage, or state funded
assurance requires 60 days notice;

2. Ifaprovider of financial assurance cancels or fails to renew your FR
mechanism, the owner or operator must obtain alternative coverage within

60 days after receipt of notice of termination.

3. Ifthe owner or operator fails to obtain alternative coverage within 60 days
of receipt of notice of cancelation, the owner or operator must notify the
department (DEQ) of the name and address of the provider, the effective date
of termination and a copy of the financial assurance mechanism.

4. CAUTION: Failure to comply with state laws in operating your UST could
result in a loss of coverage without notice to the owner or operator!
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Can the Owner or Operator Substitute FR
Mechanisms?

QAH, THERE WILL BE A
FLOOD, AND IT WILL DESTROY
AL OF CREATION

DOMT WORRY, I'VE
GOT INSURANCE

YES!

An owner or operator may substitute their financial
assurance mechanism provided that the owner or operator
maintains, AT ALL TIMES, an effective financial assurance

mechanism or combination of mechanisms that satisfy the
requirements of ARM 17.56.805.
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FR Reporting Requirements

1. Owners and Operators must submit proof of current FR to the
department (DEQ) on the appropriate forms:
a) Within 30 days of a release;

b) Within 30 days of receipt of notice of bankruptcy from the financial assurance
provider and the owner or operator has not obtained alternative coverage;

c) Within 30 days of receipt of notice of failure of a guarantor to meet the financial
test of self-insurance and the owner or operator has not obtained alternative
coverage;

d) Within 30 days of receipt of notice of incapacity of the financial assurance
provider and the owner or operator has not obtained alternative coverage;

e) Within 150 days of discovery that the owner or operator no longer meets the
financial test of self-insurance, or 30 days from receipt of notice from the
department (DEQ) that they no longer meet the test;

f) Within 60 days of failure to obtain alternative coverage after receiving notice of
cancelation or non-renewal from the provider.

DEQ

Montana Department
of Environmental Quality



FR Reporting Requirements Con’t.

2. Owners and Operators must submit proof of current FR to the
department (DEQ) when giving notice of the installation of a new UST.

3. The department (DEQ) may require an owner or operator to submit
evidence of financial assurance or other information relevant to compliance
with these rules at any time.

4. If the Petro Fund is the mechanism of FR selected by the owner or
operator, first dollar coverage in the amount of $17,500.00 must be
documented using one of the other acceptable FR mechanisms, in addition to
the Certificate of Financial Responsibility.

DEQ
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What Records Are Owners and Operators
Required to Keep to Prove FR?

1. Owners or operators must maintain evidence of
ALL mechanisms used to demonstrate FR at the UST
site or the owner’s or operator’s place of business.

2. Records maintained off-site must be made available
upon request of the department (DEQ) or the
department’s representative.
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MONTANA CERTIFICATE OF FINANCIAL RESPONSIBILITY
The Certificate of Financial Responsibility below is required to be on file at your facility or place of business. Your
compliance inspector is required to inspect it for proper record keeping.

Arm 17.56.823(Z) (F) RECORDEEEPING — An owner of Operator USINE an assurance mechanism specified in
ARMI17.56.807 through 17.56.816 must maintain an vpdated copy of a certificate of financial responsibility
{complete additional certificates if more than ons faciliry is nader the same ownership).
herhy certify that facility name. , Facility ID# -

is in compliance with the requirements of sub-chapter 8, ARM 1736 by claiming the financial

assurance coverage below.

The financial assurance mechanizm(s) used to demonsirate under sub-chapter 8, ARM 17.56 iz (are) as follows:

Type of Mechanizm: (Check cae or more)
FTRECEFumd [] Valid Operating Permir  [] ¥ES ] MO
NOTE: If PTRCE is checked, you must choose an additional mechanism to cover
$17,500.00 Co-payment requirement of the PTRCE fond.
Insugance O  Letter of Cradit O Trust Fund O Stand by Trust Fund []
Self Insurance [ ]  Cospomte Guarantes O SuseryBond [

Name of Izsuer:
Mechanizm anmber:
Amonnt of coverage:
Period of coverage:

Does the mechanizm cover?
= Taking corrective action [] Yes [] No

» Compensating 3* parties for bodily injury and property damage caused by:
+  sudden accidental releases [ ] Yes [ ] No
¥ non-sudden accidental releases D Yes D No
¥  accidental releases [] Yes [ No
signature of owner

name of owner or operator

title date

signature of witness or notary
aame of witness or notary
dare

title (and rank)

date commission expires




If the mechanism selected by the owner/operator is the PTRCF Fund, then
regulations require certification of tangible net worth equal to the required
remaining amount of coverage (currently $17,500). This certification must be
on this form that is approved by the department.

Personal Finandial Statement for Sole Proprietorship
As of 20

Mame: Business Phone:
Address:

City, State and Zip Code:
Business Mame of Owner/Operator:
Facility Number

Unpaid taxes

Other Liabilities

TOTAL ASSESTS

TOTAL LIABILITIES

NET WORTH

The undersigned certifies that all infermation is true and accurate and was taken
from the books and records of the above named business as of the date below.

Signature of authorized official:

Date:




If the mechanism selected by the owner[operator is the PTRCF Fund and business ownership
is OTHER THAN sole proprietorship, then regulations require certification of tangible net worth
equal to the required remaining amount of coverage (currently $17,500). This certification
must be on this form that is approved by the department.

Business Financial Statement
(For other than Sole Proprictorship)
s 20__
Name:
Address:
City, State and Zip Code:

Business Name of Owner/Operator:

TOTAL L1IABILITIES

The undersigned certifies that all information is true and accurate and was taken
from the books and records of the above named business as of the date below.

Signature of authorized official:

Date:




FR Mechanisms for Local Governments

1. Local governments may rely on the same FR mechanisms
available to other owners or operators.

2. Local governments may also rely on four additional
mechanisms tailored to meet their needs:

Bond Rating Test;

Guarantee from the state or other local government;

Financial Test of Self-Insurance; and

Dedicated Fund for the amount of required coverage.

oo o
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How Long Are Owners and Operators
Required to Maintain FR?

Owners or operators are no longer required to
maintain FR for an UST after the tank has been
properly closed or, iIf corrective action is
required, after corrective action has been
completed and the tank has been properly
closed in accordance with state law.

Montana Department \L
of Environmental Quality
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