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A. Excerpts from MAPA—Montana Administrative Procedures Act

2-4-601. Notice. (1) In a contested case, all parties must be afforded an opportunity for
hearing after reasonable notice.

(2) The notice must include:

(a) astatement of the time, place, and nature of the hearing;

(b) a statement of the legal authority and jurisdiction under which the hearing is to be
held;

(c) areference to the particular sections of the statutes and rules involved;

(d) ashort and plain statement of the matters asserted. If the agency or other party is
unable to state the matters in detail at the time the notice is served, the initial notice may be
limited to a statement of the issues involved. Thereafter, upon application, a more definite and
detailed statement must be furnished.

(e) astatement that a formal proceeding may be waived pursuant to 2-4-603.

2-4-603. Informal disposition and hearings -- waiver of administrative proceedings -
- recording and use of settlement proceeds. (1) (a) Unless precluded by law, informal
disposition may be made of any contested case by stipulation, agreed settlement, consent order,
or default. A stipulation, agreed settlement, consent order, or default that disposes of a contested
case must be in writing.

(b) Unless otherwise provided by law, if a stipulation, agreed settlement, consent order,
or default results in a monetary settlement involving an agency or the state, settlement proceeds
must be deposited in the account or fund in which the penalty, fine, or other payment would be
deposited if the contested case had proceeded to final decision. If there is no account or fund
designated for the fine, penalty, or payment in the type of action, then the settlement must be
deposited in the general fund.

(c) If astipulation, agreed settlement, consent order, or default results in a nonmonetary
settlement involving an agency or the state, settlement proceeds, whether received by the state or
a third party, must be recorded in a nonstate, nonfederal state special revenue account established
pursuant to 17-2-102(1)(b)(i) for the purpose of recording nonmonetary settlements.

(2) Except as otherwise provided, parties to a contested case may jointly waive in writing
a formal proceeding under this part. The parties may then use informal proceedings under 2-4-
604. Parties to contested case proceedings held under Title 37 or under any other provision
relating to licensure to pursue a profession or occupation may not waive formal proceedings.

(3) If a contested case does not involve a disputed issue of material fact, parties may
jointly stipulate in writing to waive contested case proceedings and may directly petition the
district court for judicial review pursuant to 2-4-702. The petition must contain an agreed
statement of facts and a statement of the legal issues or contentions of the parties upon which the
court, together with the additions it may consider necessary to fully present the issues, may make
its decision.

2-4-623. Final orders -- notification -- availability. (1) (a) A final decision or order
adverse to a party in a contested case must be in writing. A final decision must include findings
of fact and conclusions of law, separately stated. Findings of fact, if set forth in statutory
language, must be accompanied by a concise and explicit statement of the underlying facts
supporting the findings. Except as provided in 75-2-213 and 75-20-223, a final decision must be
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issued within 90 days after a contested case is considered to be submitted for a final decision
unless, for good cause shown, the period is extended for an additional time not to exceed 30
days.

(b) If an agency intends to issue a final written decision in a contested case that grants or
denies relief and the relief that is granted or denied differs materially from a final agency
decision that was orally announced on the record, the agency may not issue the final written
decision without first providing notice to the parties and an opportunity to be heard before the
agency.

(2) Findings of fact must be based exclusively on the evidence and on matters officially
noticed.

(3) Each conclusion of law must be supported by authority or by a reasoned opinion.

(4) If, in accordance with agency rules, a party submitted proposed findings of fact, the
decision must include a ruling upon each proposed finding.

(5) Parties must be notified by mail of any decision or order. Upon request, a copy of the
decision or order must be delivered or mailed in a timely manner to each party and to each
party's attorney of record.

(6) Each agency shall index and make available for public inspection all final decisions
and orders, including declaratory rulings under 2-4-501. An agency decision or order is not valid
or effective against any person or party, and it may not be invoked by the agency for any purpose
until it has been made available for public inspection as required in this section. This provision is
not applicable in favor of any person or party who has actual knowledge of the decision or order
or when a state statute or federal statute or regulation prohibits public disclosure of the contents
of a decision or order.

B. Excerpts from MSUMRA—Montana Code Annotated

The preamble attached to Ch. 361, L. 2003, (2003 Mont. Laws 1219-1220) amending
MSUMRA provides:

"WHEREAS, Article 11, section 3, of the Montana Constitution enumerates certain
inalienable individual rights, including the right to a clean and healthful environment, the right of
pursuing life's basic necessities, the right of enjoying and defending an individual's life and
liberty, the right of acquiring, possessing, and protecting property, and the right of seeking
individual safety, health, and happiness in all lawful ways; and

WHEREAS, the constitutionally enumerated rights are by their very nature bound to
result in competing interests in specific fact situations; and

WHEREAS, Article IX, section 1, of the Montana Constitution provides that the state and
each person shall maintain and improve a clean and healthful environment in Montana for
present and future generations and directs the Legislature to provide for the administration and
enforcement of this duty and also directs the Legislature to provide adequate remedies for the
protection of the environmental life support system from degradation and to provide adequate
remedies to prevent unreasonable depletion and degradation of natural resources; and

WHEREAS, the Legislature has reviewed the intent of the framers of the 1972 Montana
Constitution as evidenced in the verbatim transcripts of the constitutional convention; and

WHEREAS, there is no indication that one enumerated inalienable right is intended to
supersede other inalienable rights, including the right to use property in all lawful means; and
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WHEREAS, the Legislature, mindful of its constitutional obligation to provide for the
administration and enforcement of the constitution, has enacted a comprehensive set of laws to
accomplish the goals of the constitution, including the Montana Clean Indoor Air Act of 1979,
Title 50, chapter 40, part 1, MCA; the Montana Environmental Policy Act, Title 75, chapter 1,
parts 1 through 3, MCA; the Clean Air Act of Montana, Title 75, chapter 2, parts 1 through 4,
MCA; water quality laws, Title 75, chapter 5, MCA,; The Natural Streambed and Land
Preservation Act of 1975, Title 75, chapter 7, part 1, MCA,; The Montana Solid Waste
Management Act, Title 75, chapter 10, part 2, MCA; The Montana Hazardous Waste Act, Title
75, chapter 10, part 4, MCA, the Comprehensive Environmental Cleanup and Responsibility Act,
Title 75, chapter 10, part 7, MCA; the Montana Megalandfill Siting Act, sections 75-10-901
through 75-10-945, MCA; the Montana Underground Storage Tank Installer and Inspector
Licensing and Permitting Act, Title 75, chapter 11, part 2, MCA,; the Montana Underground
Storage Tank Act, Title 75, chapter 11, part 5, MCA; the Montana Major Facility Siting Act,
Title 75, chapter 20, MCA,; the Open-Space Land and Voluntary Conservation Easement Act,
Title 76, chapter 6, MCA; the Environmental Control Easement Act, Title 76, chapter 7, MCA;
The Strip and Underground Mine Siting Act, Title 82, chapter 4, part 1, MCA; The Montana
Strip and Underground Mine Reclamation Act, Title 82, chapter 4, part 2, MCA; The Opencut
Mining Act, Title 82, chapter 4, part 4, MCA; and The Nongame and Endangered Species
Conservation Act, Title 87, chapter 5, part 1, MCA.
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82-4-203. Definitions

(2) “Adjacent area” means the area outside the permit area where a resource or
resources, determined in the context in which the term is used, are or could reasonably be
expected to be adversely affected by proposed mining operations, including probable impacts
from underground workings.

(5) "Aquifer" means any geologic formation or natural zone beneath the earth's surface
that contains or stores water and transmits it from one point to another in quantities that permit or
have the potential to permit economic development as a water source.

(25) "Hydrologic balance" means the relationship between the quality and quantity of
water inflow to, water outflow from, and water storage in a hydrologic unit, such as a drainage
basin, aquifer, soil zone, lake, or reservoir, and encompasses the dynamic relationships among
precipitation, runoff, evaporation, and changes in ground water and surface water storage.

(32) "Material damage™ means, with respect to protection of the hydrologic balance,
degradation or reduction by coal mining and reclamation operations of the quality or quantity of
water outside of the permit area in a manner or to an extent that land uses or beneficial uses of
water are adversely affected, water quality standards are violated, or water rights are impacted.
Violation of a water quality standard, whether or not an existing water use is affected, is material
damage.

82-4-206. Procedure for contested case hearings. (1) An applicant, permittee, or
person with an interest that is or may be adversely affected may request a hearing before the
board on any of the following decisions of the department by submitting a written request stating
the reason for the request within 30 days after the department's decision:

(a) approval or denial of an application for a permit pursuant to 82-4-231;

(b) approval or denial of an application for a prospecting permit pursuant to 82-4-226;

(c) approval or denial of an application to increase or reduce a permit area pursuant to
82-4-225;

(d) approval or denial of an application to renew or revise a permit pursuant to 82-4-221;
or

(e) approval or denial of an application to transfer a permit pursuant to 82-4-238 or 82-4-
250.

(2) The contested case provisions of the Montana Administrative Procedure Act, Title 2,
chapter 4, part 6, apply to a hearing before the board under subsection (1).
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82-4-222. Permit application -- application revisions. (1) An operator desiring a
permit shall file an application that must contain a complete and detailed plan for the mining,
reclamation, revegetation, and rehabilitation of the land and water to be affected by the
operation. The plan must reflect thorough advance investigation and study by the operator,
include all known or readily discoverable past and present uses of the land and water to be
affected and the approximate periods of use, and provide:

(m) a determination of the probable hydrologic consequences of coal mining and
reclamation operations, both on and off the mine site, with respect to the hydrologic regime and
quantity and quality of water in surface water and ground water systems, including the dissolved
and suspended solids under seasonal flow conditions and the collection of sufficient data for the
mine site and surrounding areas, so that cumulative impacts of all anticipated mining in the area
upon the hydrology of the area and particularly upon water availability can be made. However,
this determination is not required until hydrologic information on the general area prior to
mining is made available from an appropriate federal or state agency. The permit may not be
approved until the information is available and is incorporated into the application. The
determination of probable hydrologic consequences must include findings on:

(i) whether adverse impacts may occur to the hydrologic balance;

(it) whether acid-forming or toxic-forming materials are present that could result in the
contamination of ground water or surface water supplies;

(iii) whether the proposed operation may proximately result in contamination,
diminution, or interruption of an underground or surface source of water within the proposed
permit or adjacent areas that is used for domestic, agricultural, industrial, or other beneficial use;
and

(iv) what impact the operation will have on:

(A) sediment yields from the disturbed area;

(B) acidity, total suspended and dissolved solids, and other important water quality
parameters of local impact;

(C) flooding or streamflow alteration;

(D) ground water and surface water availability; and

(E) other characteristics required by the department that potentially affect beneficial uses
of water in and adjacent to the permit area;

82-4-227. Refusal of permit -- applicant violator system. (1) An application for a
prospecting, strip-mining, or underground-mining permit or major revision may not be approved
by the department unless, on the basis of the information set forth in the application, in an onsite
inspection, and in an evaluation of the operation by the department, the applicant has
affirmatively demonstrated that the requirements of this part and rules will be observed and that
the proposed method of operation, backfilling, grading, subsidence stabilization, water control,
highwall reduction, topsoiling, revegetation, or reclamation of the affected area can be carried
out consistently with the purpose of this part. The applicant for a permit or major revision has the
burden of establishing that the application is in compliance with this part and the rules adopted
under it.

DEQ APPENDIX OF LEGAL AUTHORITIES PAGES



APPENDIX OF LEGAL AUTHORITIES

(3) The department may not approve an application for a strip- or underground-coal-
mining permit or major revision unless the application affirmatively demonstrates that:

(@) the assessment of the probable cumulative impact of all anticipated mining in the area
on the hydrologic balance has been made by the department and the proposed operation of the
mining operation has been designed to prevent material damage to the hydrologic balance
outside the permit area; and

(b) the proposed strip- or underground-coal-mining operation would not:

(1) interrupt, discontinue, or preclude farming on alluvial valley floors that are irrigated
or naturally subirrigated, excluding undeveloped rangelands that are not significant to farming on
alluvial valley floors and excluding land about which the department finds that if any farming
will be interrupted, discontinued, or precluded, it is of such small acreage as to be of negligible
impact on the farm's agricultural production; or

(if) materially damage the quantity or quality of water in surface water or underground
water systems that supply the valley floors described in subsection (3)(b)(i).

82-4-231. Submission of and action on reclamation plan. (1) As rapidly, completely,
and effectively as the most modern technology and the most advanced state of the art will allow,
each operator granted a permit under this part shall reclaim and revegetate the land affected by
the operation, except that underground tunnels, shafts, or other subsurface excavations need not
be revegetated. Under the provisions of this part and rules adopted by the board, an operator shall
prepare and carry out a method of operation, a plan of grading, backfilling, highwall reduction,
subsidence stabilization, water control, and topsoiling and a reclamation plan for the area of land
affected by the operation. In developing a method of operation and plans of grading, backfilling,
highwall reduction, subsidence stabilization, water control, topsoiling, and reclamation, all
measures must be taken to eliminate damages to landowners and members of the public, their
real and personal property, public roads, streams, and all other public property from soil erosion,
subsidence, landslides, water pollution, and hazards dangerous to life and property.

(2) The reclamation plan must set forth in detail the manner in which the applicant
intends to comply with 82-4-232 through 82-4-234 and this section and the steps to be taken to
comply with applicable air and water quality laws and rules and any applicable health and safety
standards.

(3) The application for a permit or major revision of a permit, which must contain the
reclamation plan, must be submitted to the department.

(10) In addition to the method of operation, grading, backfilling, highwall reduction,
subsidence stabilization, water control, topsoiling, and reclamation requirements of this part and
rules adopted under this part, the operator, consistent with the directives of subsection (1), shall:
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(k) minimize the disturbances to the prevailing hydrologic balance at the mine site and in
adjacent areas and to the quality and quantity of water in surface water and ground water systems
both during and after strip- or underground-coal-mining operations and during reclamation by:

(i) avoiding acid or other toxic mine drainage by measures including but not limited to:

(A) preventing or removing water from contact with toxic-producing deposits;

(B) treating drainage to reduce toxic content that adversely affects downstream water
upon being released to watercourses;

(C) casing, sealing, or otherwise managing boreholes, shafts, and wells and keeping acid
or other toxic drainage from entering ground and surface waters;

(if) (A) conducting strip- or underground-mining operations so as to prevent, to the
extent possible using the best technology currently available, additional contributions of
suspended solids to streamflow or runoff outside the permit area, but the contributions may not
be in excess of requirements set by applicable state or federal law;

(B) constructing any siltation structures pursuant to subsection (10)(k)(ii)(A) prior to
commencement of strip- or underground-mining operations, with the structures to be certified by
a qualified registered engineer and to be constructed as designed and as approved in the
reclamation plan;

(iii) cleaning out and removing temporary or large settling ponds or other siltation
structures from drainways after disturbed areas are revegetated and stabilized and depositing the
silt and debris at a site and in a manner approved by the department;

(iv) restoring recharge capacity of the mined area to approximate premining conditions;

(v) avoiding channel deepening or enlargement in operations that requires the discharge
of water from mines;

(vi) preserving throughout the mining and reclamation process the essential hydrologic
functions of alluvial valley floors in the arid and semiarid areas of the country;

(vii) designing and constructing reclaimed channels of intermittent streams and perennial
streams to ensure long-term stability; and

(viii) any other actions that the department may prescribe;

C. Excerpts from MSUMRA—Administrative Code of Montana

17.24.301 DEFINITIONS The following definitions apply to all terms used in the Strip and
Underground Mine Reclamation Act and subchapters 3 through 13 of this chapter:

(12) "Amendment" means any change in the mine or reclamation plan that results in
expansion or decrease of the operation's permitted boundaries, excluding incidental boundary
changes. See also "major revision,” "minor revision," and "incidental boundary change." (31)
"Cumulative hydrologic impacts" means the expected total qualitative and quantitative, direct and
indirect effects of mining and reclamation operations on the hydrologic balance.

(32) "Cumulative hydrologic impact area™ means the area, including, but not limited to, the
permit and mine plan area within which impacts to the hydrologic balance resulting from the
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proposed operation may interact with the impacts of all previous, existing and anticipated mining on
surface and ground water systems. "Anticipated mining" includes, at a minimum, the entire projected
lives through bond release of all operations with pending applications and all operations required to
meet diligent development requirements for leased federal coal for which there is actual mine-
development information available.

(66) "Major revision" means any change in the mining or reclamation plan that:

(a) results in a significant change in the postmining drainage plan;

(b) results in a change in the postmining land use;

(c) results in a significant change in the bonding level within the permitted area; or

(d) results in a change that may affect the reclaimability of the area or the hydrologic balance
on or off of the permitted area.

(93) "Probable hydrologic consequences"” means the projected results of proposed strip or
underground mining operations that may reasonably be expected to alter, interrupt, or otherwise
affect the hydrologic balance. The consequences may include, but are not limited to, effects on
stream channel conditions and the aquatic habitat on the permit area and adjacent areas.

17.24.304 BASELINE INFORMATION: ENVIRONMENTAL RESOURCES
(1) The following environmental resources information must also be included as part of an
application for a strip or underground mining permit:

(e) all hydrologic and geologic data necessary to evaluate baseline conditions, to evaluate the
probable hydrologic consequences and cumulative hydrologic impacts of mining, pursuant to ARM
17.24.314(3) and (5) and 82-4-222, MCA, and to develop a plan to monitor water quality and
quantity to address the requirements of ARM 17.24.314;

(F) hydrologic and geologic descriptions pursuant to (1)(e) including:

(i) a narrative and graphic account of ground water hydrology including, but not limited to:

(A) the lithology, thickness, structural controls, hydraulic conductivity, transmissivity,
recharge, storage and discharge characteristics, extent of aquifer, production data, water quality
analyses and other relevant aquifer characteristics for each aquifer within the mine plan area and
adjacent areas;

(B) the results of a minimum of one year of quarterly monitoring of ground water for total
dissolved solids, specific conductance corrected to 250C, pH, major dissolved cations (Ca, Mg, Na,
K), major dissolved anions (SO4, HCO3, CO3, Cl, NO3), concentrations of dissolved metals as
prescribed by the department, and water levels. These data must be generated in accordance with the
standards contained in ARM 17.24.645(2), (3), and (6); and

(C) a listing of all known or readily discoverable wells and springs and their uses located
within three miles downgradient from the proposed permit area and within one mile in all other
directions unless hydrologic conditions justify different distances;

(i) a narrative and graphic account of surface water hydrology within the mine plan area and
adjacent areas including, but not limited to:
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(A) the name, location, use, and description of all surface water bodies such as streams, lakes,
ponds, springs, and impoundments; and

(B) descriptions of surface drainage systems sufficient to identify, in detail, the seasonal
variations in water quantity and quality including, but not limited to:

(1) minimum, maximum, and average discharge conditions which identify critical low flow
and peak discharge rates of streams and springs; and

(I1) water quality data to identify the characteristics of surface waters discharging into or
receiving flows from the proposed mine plan area, including total suspended solids, total dissolved
solids, specific conductance corrected to 250C, pH, major dissolved cations (Ca, Mg, Na, K), major
dissolved anions (SO4, CO3, HCOs3, NOs, Cl), and concentrations of metals as prescribed by the
department. Such data must be generated in accordance with the standards contained in ARM
17.24.646(1), (1)(a), (3), (5), and (6);

(iii) a description of alternative water supplies, not to be disturbed by mining, that could be
developed to replace water supplies diminished or otherwise adversely impacted in quality or
quantity by mining activities so as not to be suitable for the approved postmining land uses; and

(iv) such other information that the department determines is relevant;

(3) The application must also include a determination pursuant to (1) and (2) of the
probable hydrologic consequences of the proposed mining operation, on the proposed mine plan
area and adjacent areas, with respect to the hydrologic balance. This determination must:

(a) be based on appropriate information on environmental resources addressed in ARM
17.24.304 and other relevant information;

(b) list and summarize all probable hydrologic consequences of the proposed mining
operation including:

(i) whether adverse impacts may occur to the hydrologic balance;

(i) whether acid-forming or toxic-forming materials that could result in the
contamination of surface or ground water supplies are present;

(iii) whether the proposed operation may proximately result in contamination, diminution
or interruption of an underground or surface source of water within the proposed permit or
adjacent areas which is used for domestic, agricultural, industrial or other legitimate purpose;
and

(iv) what impact the proposed operation will have on:

(A) sediment yields from the disturbed area;

(B) acidity, total suspended and dissolved solids, and other important water quality
parameters of local impact;

(C) flooding or streamflow alteration;

(D) ground water and surface water availability; and

(E) other characteristics as required by the department; and

(c) explain to what extent each hydrologic consequence can be mitigated by measures
taken pursuant to (1) and (2).

(4) Whenever this determination in (3) indicates that adverse impacts to the hydrologic
balance on or off the permit area may occur, the department shall require submission of supplemental
information to evaluate such impacts and to evaluate plans for remedial and long-term reclamation
activities.

(5) The department shall provide an assessment of the cumulative hydrologic impacts of the
proposed operation and all anticipated mining upon surface and ground water systems in the
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cumulative impact area. The cumulative hydrologic impact assessment must be sufficient to
determine, for purposes of a permit decision, whether the proposed operation has been designed to
prevent material damage to the hydrologic balance outside the permit area. The department may
allow the applicant to submit data and analyses relevant to the cumulative hydrologic impact
assessment with the permit application.

17.24.314 PLAN FOR PROTECTION OF THE HYDROLOGIC BALANCE (1) Each
permit application must contain a detailed description, supported by appropriate maps, data, and
other graphics, of the measures to be taken during and after the proposed mining activities to
minimize disturbance of the hydrologic balance on and off the mine plan area and to prevent material
damage to the hydrologic balance outside the permit area in accordance with subchapters 4 through
9. The measures must minimize disturbance of the hydrologic balance sufficiently to sustain the
approved postmining land use and the performance standards of subchapters 5 through 12 and must
provide protection of:

(a) the quality of surface and ground water systems, within both the proposed mine plan and
adjacent areas, from the adverse effects of the proposed strip or underground mine operations;

(b) the rights of present users of surface and ground water; and

(c) the quantity of surface and ground water within both the proposed mine plan area and
adjacent areas from adverse effects of the proposed mining activities, or to provide alternative
sources of water in accordance with ARM 17.24.304 (1)(e) and (f) and 17.24.648, where the
protection of quantity cannot be ensured.

(2) The description must include:

(a) a plan for the control, in accordance with ARM 17.24.631 through 17.24.652, of surface
and ground water drainage into, through and out of the proposed mine plan area;

(b) a plan for the treatment, where required, of surface and ground water drainage from the
area to be disturbed by the proposed operations, and proposed gquantitative limits on pollutants in
discharges subject to ARM 17.24.633 or other applicable state or federal laws. The plan must include
design specifications, drawings, method of operation and control, and quality of discharge of the
treatment facilities;

(c) a plan for the restoration of the approximate recharge capacity of the mine plan area in
accordance with ARM 17.24.644; and

(d) plans for monitoring and semi-annual reporting of ground and surface water quality and
quantity data collected and analyzed in accordance with ARM 17.24.304(1)(e) and (f), 17.24.645,
and 17.24.646.

(3) The application must also include a determination pursuant to (1) and (2) of the probable
hydrologic consequences of the proposed mining operation, on the proposed mine plan area and
adjacent areas, with respect to the hydrologic balance. This determination must:

(a) be based on appropriate information on environmental resources addressed in ARM
17.24.304 and other relevant information;

(b) list and summarize all probable hydrologic consequences of the proposed mining
operation including:

(i) whether adverse impacts may occur to the hydrologic balance;

(ii) whether acid-forming or toxic-forming materials that could result in the contamination of
surface or ground water supplies are present;

(iii) whether the proposed operation may proximately result in contamination, diminution or
interruption of an underground or surface source of water within the proposed permit or adjacent
areas which is used for domestic, agricultural, industrial or other legitimate purpose; and

(iv) what impact the proposed operation will have on:

(A) sediment yields from the disturbed area;

DEQ APPENDIX OF LEGAL AUTHORITIES PAGE 10



APPENDIX OF LEGAL AUTHORITIES

(B) acidity, total suspended and dissolved solids, and other important water quality
parameters of local impact;

(C) flooding or streamflow alteration;

(D) ground water and surface water availability; and

(E) other characteristics as required by the department; and

(c) explain to what extent each hydrologic consequence can be mitigated by measures taken
pursuant to (1) and (2).

(4) Whenever this determination in (3) indicates that adverse impacts to the hydrologic
balance on or off the permit area may occur, the department shall require submission of supplemental
information to evaluate such impacts and to evaluate plans for remedial and long-term reclamation
activities.

(5) The department shall provide an assessment of the cumulative hydrologic impacts of
the proposed operation and all anticipated mining upon surface and ground water systems in the
cumulative impact area. The cumulative hydrologic impact assessment must be sufficient to
determine, for purposes of a permit decision, whether the proposed operation has been designed
to prevent material damage to the hydrologic balance outside the permit area. The department
may allow the applicant to submit data and analyses relevant to the cumulative hydrologic
impact assessment with the permit application.

17.24.405 FINDINGS AND NOTICE OF DECISION (1) The department shall prepare
written findings approving or denying an application . . ..

(6) The department may not approve an application submitted pursuant to ARM 17.24.401(1)
unless the application affirmatively demonstrates and the department's written findings confirm, on
the basis of information set forth in the application or information otherwise available that is
compiled by the department, that:

(c) the hydrologic consequences and cumulative hydrologic impacts will not result in
material damage to the hydrologic balance outside the permit area;

17.24.631 GENERAL HYDROLOGY REQUIREMENTS (1) The permittee shall plan and
conduct mining and reclamation operations to minimize disturbance to the prevailing hydrologic
balance and to prevent material damage to the prevailing hydrologic balance outside the permit area.

(2) Changes in water quality and quantity, in the depth to ground water, and in the location of
surface water drainage channels must be minimized so that the postmining land use of the disturbed
land is not adversely affected and applicable federal and state statutes and regulations are not
violated.

(3)(a) The permittee shall conduct operations so as to minimize water pollution and shall,
where necessary, use treatment methods to control water pollution. The permittee shall emphasize
mining and reclamation practices that will prevent or minimize water pollution. Diversions of
drainages must be used in preference to the use of water treatment facilities.

(b) Practices to control and minimize pollution include, but are not limited to, stabilizing
disturbed areas through land shaping, diverting runoff, achieving quickly germinating and growing
stands of temporary vegetation, regulating channel velocity of water, lining drainage channels with

DEQ APPENDIX OF LEGAL AUTHORITIES PAGE 11



APPENDIX OF LEGAL AUTHORITIES

rock or vegetation, mulching, selectively placing and sealing acid-forming and toxic-forming
materials, and selectively placing waste materials in backfill areas.

(4) If pollution can be controlled only by treatment, the permittee shall operate and maintain
the necessary water treatment facilities for as long as treatment is required. The department may
specify which practices, used to minimize water pollution, may be used on a permanent basis.
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17.24.645 GROUND WATER MONITORING

(4) Whenever an applicant demonstrates by the use of the probable hydrologic consequences
determination (see ARM 17.24.314) and other available information that a particular water bearing
stratum in the proposed permit or adjacent areas does not have a significant role in maintaining the
hydrologic balance within the cumulative impact area, the department may waive monitoring of that
stratum.

D. Excerpts from the Montana Regulations on Groundwater Quality

17.30.602 DEFINITIONS In this subchapter the following terms have the meanings
indicated below and are supplemental to the definitions given in 75-5-103, MCA:

(7) "Electrical conductivity (EC)" means the ability of water to conduct an electrical
current at 25°C. The electrical conductivity of water represents the amount of total dissolved
solids in the water and is expressed as microSiemens/centimeter (uS/cm) or
micromhos/centimeter (umhos/cm) or equivalent units and is corrected to 25°C.

17.30.1001 DEFINITIONS The following definitions, in addition to those in 75-5-103,
MCA, apply throughout this subchapter:

(8) "Montana ground water quality standards" means the standards for ground water quality
set forth in ARM 17.30.1006.

17.30.705 NONDEGRADATION POLICY--APPLICABILITY AND LEVEL OF PROTECTION
(1) The provisions of this subchapter apply to any activity of man resulting in a new or increased
source which may cause degradation.

(2) Department review of proposals for new or increased sources will determine the level of
protection required for the impacted water as follows:

(a) For all state waters, existing and anticipated uses and the water quality necessary to protect those
uses must be maintained and protected.

(b) For high quality waters, degradation may be allowed only according to the procedures in ARM
17.30.708. These rules apply to any activity that may cause degradation of high quality waters, for
any parameter, unless the changes in existing water quality resulting from the activity are determined
to be nonsignificant under ARM 17.30.670, 17.30.715, or 17.30.716. If degradation of high quality
waters is allowed, the department will assure that within the United States Geological Survey
hydrologic unit upstream of the proposed activity, there shall be achieved the highest statutory and
regulatory requirements for all point and nonpoint sources. This assurance will be achieved through
ongoing administration by the department of mandatory programs for control of point and nonpoint
discharges.
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(c) For outstanding resource waters, no degradation is allowed and no permanent change in the
quality of outstanding resource waters resulting from a new or increased point source discharge is
allowed.

(3) The department will comply with the provisions of the Montana Environmental Policy Act in the
implementation of this subchapter. (History: 75-5-301, 75-5-303, MCA; IMP, 75-5-303, MCA;
NEW, 1994 MAR p. 2136, Eff. 8/12/94; TRANS, from DHES, 1996 MAR p. 1499; AMD, 2000
MAR p. 843, Eff. 3/31/00; AMD, 2006 MAR p. 528, Eff. 2/24/06.)

17.30.1006 CLASSIFICATIONS, BENEFICIAL USES, AND SPECIFIC STANDARDS
FOR GROUND WATERS (1) Class I ground waters are those ground waters with a natural specific
conductance less than or equal to 1,000 microSiemens/cm at 25°C.

(a) The quality of Class | ground water must be maintained so that these waters are suitable
for the following beneficial uses with little or no treatment:

(i) public and private water supplies;

(ii) culinary and food processing purposes;

(iii) irrigation;

(iv) drinking water for livestock and wildlife; and

(v) commercial and industrial purposes.

(b) Except as provided in ARM 17.30.1005(2), a person may not cause a violation of the
following specific water quality standards in Class | ground water:

(i) the human health standards for ground water listed in DEQ-7;

(ii) for concentrations of parameters for which human health standards are not listed in DEQ-
7, no increase of a parameter to a level that renders the waters harmful, detrimental, or injurious to
the beneficial uses listed for Class | water. The department may use any pertinent credible
information to determine these levels; and

(iii) no increase of a parameter that causes a violation of the nondegradation provisions of 75-
5-303, MCA.

(2) Class Il ground waters are those ground waters with a natural specific conductance that is
greater than 1,000 and less than or equal to 2,500 microSiemens/cm at 25°C.

() The quality of Class Il ground water must be maintained so that these waters are at least
marginally suitable for the following beneficial uses:

(i) public and private water supplies;

(ii) culinary and food processing purposes;

(iii) irrigation of some agricultural crops;

(iv) drinking water for livestock and wildlife; and

(v) most commercial and industrial purposes.

(b) Except as provided in ARM 17.30.1005(2), a person may not cause a violation of the
following specific water quality standards for Class Il ground water:

(i) the human health standards for ground water listed in DEQ-7;

(ii) for concentrations of parameters for which human health standards are not listed in DEQ-
7, no increase of a parameter to a level that renders the waters harmful, detrimental, or injurious to
the beneficial uses listed for Class 11 water. The department may use any pertinent credible
information to determine these levels; and

(i) no increase of a parameter that causes a violation of the nondegradation provisions of 75-
5-303, MCA.

(3) Class Il ground waters are those ground waters with a natural specific conductance that
is greater than 2,500 and less than or equal to 15,000 microSiemens/cm at 25°C.

(a) The quality of Class 111 ground water must be maintained so that these waters are at least
marginally suitable for the following beneficial uses:
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(1) irrigation of some salt tolerant crops;

(if) some commercial and industrial purposes;

(iii) drinking water for some livestock and wildlife; and

(iv) drinking, culinary, and food processing purposes where the specific conductance is less
than 7,000 microSiemens/cm at 25°C.

(b) Except as provided in ARM 17.30.1005(2), a person may not cause a violation of the
following specific water quality standards for Class 111 ground water:

(i) the human health standards listed in DEQ-7, except that the nitrate nitrogen and nitrate
plus nitrite nitrogen standards listed in DEQ-7 do not apply to ground waters with a specific
conductance equal to or greater than 7,000 microSiemens/cm at 25°C. The nitrate nitrogen and nitrate
plus nitrite nitrogen standards for these waters are each 50 mg/I; and

(ii) for concentrations of parameters for which human health standards for ground water are
not listed in DEQ-7, no increase of a parameter to a level that renders the waters harmful,
detrimental, or injurious to the beneficial uses listed for Class 111 water. The department may use any
pertinent credible information to determine these levels.

(c) The nondegradation provisions of 75-5-303, MCA, do not apply to Class Il ground
water.

(4) Class 1V ground waters are those ground waters with a natural specific conductance
greater than 15,000 microSiemens/cm at 250C.

(a) The quality of Class IV ground waters must be maintained so that they are suitable for
some industrial and commercial uses.

(b) Except as provided in (5) and ARM 17.30.1005(2), a person may not cause a violation of
the following specific water quality standards for Class IV ground water:

(i) the human health standards for parameters categorized as carcinogens in DEQ-7;

(i) for concentrations of parameters in DEQ-7 which are not listed as carcinogens, no
increase of a parameter to a level that would adversely affect existing beneficial uses. The nitrate
nitrogen and nitrate plus nitrite nitrogen standards are each 50 mg/I;

(iii) for concentrations of parameters for which human health standards are not listed in
DEQ-7, no increase of a parameter to a level that would adversely affect existing beneficial uses. The
department may use any pertinent credible information to determine these levels.

(c) The nondegradation provisions of 75-5-303, MCA, do not apply to Class IV ground
water.

(5) For Class I11 or IV waters, where it can be demonstrated to the satisfaction of the
department that the field hydraulic conductivity is less than 0.1 feet per day in an affected or
potentially affected ground water zone, the nitrate nitrogen and nitrate plus nitrite nitrogen standards
in (3)(b)(i) and (4)(b)(ii) do not apply, provided that all existing and anticipated uses of the ground
waters are protected.

17.30.715 CRITERIA FOR DETERMINING NONSIGNIFICANT CHANGES IN WATER
QUALITY (1) The following criteria will be used to determine whether certain activities or classes
of activities will result in nonsignificant changes in existing water quality due to their low potential
to affect human health or the environment. These criteria consider the quantity and strength of the
pollutant, the length of time the changes will occur, and the character of the pollutant. Except as
provided in (2), changes in existing surface or ground water quality resulting from the activities that
meet all the criteria listed below are nonsignificant, and are not required to undergo review under 75-
5-303, MCA:
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(9) changes in the quality of water for any parameter for which there are only narrative water
quality standards if the changes will not have a measurable effect on any existing or anticipated use
or cause measurable changes in aquatic life or ecological integrity.
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Department of Environmental Quality

Metcalf Building

1520 East Sixth Avenue
PO Box 200901
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RE: Bull Mountain Mine No. 1, Permit ID: C1993017

NOTICE OF APPEAL AND REQUEST FOR HEARING

The Montana Environmental Information Center (MEIC), pursuant to Montana Code
Annotated § 82-4-206(1)-(2), and Montana Administrative Code 17.24.425(1), hereby files its
notice of appeal and request for hearing regarding Montana Department of Environmental
Quality (DEQ) approval of Bull Mountain Mine No. 1 Permit ID C1993017, on October 18,
2013. MEIC further requests that the Board of Environmental Review or its appointed hearing
examiner hold a hearing on this appeal.

MEIC states that the grounds for this appeal include but are not limited to the following:

1. DEQ’s determination that the proposed mine expansion was designed to prevent
material damage to the hydrologic balance outside the permit area was arbitrary
and capricious and not in accordance with the law because the assessment
employed the incorrect legal standard.

2. DEQ’s determination that the proposed mine expansion was designed to prevent
material damage to the hydrologic balance outside the permit area was arbitrary
and capricious and not in accordance with the law because the permit application
did not affirmatively demonstrate and DEQ could not, therefore, rationally
conclude that the proposed mine expansion was designed to prevent material
damage to the hydrologic balance.

Respectfully submitted this 18th day of November, 2013,
Montana Environmental Information Center

Appeal and Request for Hearing
Permit ID: C1993017
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Amendment 3 CHIA — Introduction

1.0 INTRODUCTION

The Montana Department of Environmental Quality (DEQ) is the regulatory authority for coal mining
operations in the state of Montana and implements the Montana Strip and Underground Mine
Reclamation Act (MSUMRA) and the administrative rules pursuant to the Act. The Federal Office of
Surface Mining Reclamation and Enforcement (OSMRE) implements the Surface Mining Reclamation and
Control Act of 1977 (SMCRA), and has granted primacy to DEQ as the regulatory agency for coal mining
in Montana. As such, DEQ is responsible for the review and decisions on all permit applications to
conduct surface coal mining operations within the state with oversight from OSMRE.

This assessment of cumulative hydrologic impacts is prepared by DEQ as part of the permit review
process for Amendment 3, submitted by Signal Peak Energy, LLC (SPE) for the Bull Mountains Mine No. 1
(SMP C1993017). Itincludes an analysis of anticipated hydrologic impacts associated with mining in and
adjacent to the proposed permit area.
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2.0 REGULATORY ENVIRONMENT

Administrative Rule of Montana (ARM) 17.24.314(1) requires that DEQ determine that a given proposed
mining and reclamation operation has been designed to minimize disturbance to the hydrologic balance
on and off the mine plan area, and prevent material damage® to the hydrologic balance? outside the
permit area. In order to evaluate whether the proposed mining and reclamation plan has been designed
to prevent material damage, a Cumulative Hydrologic Impact Assessment (CHIA) is prepared by DEQ.
Prior to making a permitting decision, DEQ makes an assessment of cumulative hydrologic impacts of all
existing and anticipated mining operations. The CHIA analysis must be sufficient to determine whether
mining impacts to the hydrologic balance on and off the permit area have been minimized and material
damage outside the permit area has been prevented [ARM 17.24.314(5)].

2.1 MATERIAL DAMAGE CRITERIA

Following the definition of material damage in 82-4-203(31), Montana Code Annotated (MCA), material
damage criteria are established for the evaluation of both groundwater and surface water quality and
guantity, and are used to determine whether water quality standards and beneficial uses of water,
including water rights, outside the permit boundary have been or are expected to be impacted by
mining activities. The interruption or diminution of a surface water or groundwater supply to the extent
that an existing use is precluded is considered to be material damage. When material damage occurs
mitigation is required; mitigation would include dependable, long-term replacement of a resource
acceptable for the designated use [ARM 17.24.314(1)(c) and 17.24.648] or treatment to return water
quality to state standards.

Material damage criteria include applicable numeric and narrative water quality standards, and criteria
established to protect existing beneficial uses of water. Baseline water quantity and quality is compared
against changes or anticipated changes in quantity and quality associated with mine activity to
determine if uses have been impacted or water quality standards exceeded outside the permit
boundary. Threshold criteria are used by DEQ to identify potential problems in water quality and
quantity before these problems escalate to material damage (Table 2-1).

The Montana Water Quality Act (MWQA) is the primary basis for water quality protection in the state of
Montana. Rules promulgated under the authority of MWQA establish surface water and groundwater
standards [ARM 17.30.subchapter 6 and 17.30.subchapter 7] to protect the designated beneficial uses
of state waters. Numeric standards published in Circular DEQ-7, Montana Numeric Water Quality
Standards, were developed using guidance from the Environmental Protection Agency (EPA) which
includes:

! “Material damage” means, with respect to the protection of the hydrologic balance, degradation or reduction by coal mining

and reclamation operations of the quality or quantity of water outside of the permit area in a manner or to an extent that land
uses or beneficial uses of water are adversely affected, water quality standards are violated, or water rights are impacted.
Violation of a water quality standard, whether or not an existing water use is affected, is material damage. [82-4-203(31), MCA]
2 “Hydrologic balance” means the relationship between the quality and quantity of water inflow to, water outflow from, and
water storage in a hydrologic unit, such as a drainage basin, aquifer, soil zone, lake, or reservoir, and encompasses the dynamic
relationships among precipitation, runoff, evaporation, and changes in ground water and surface water storage. [82-4-203(24),
MCA]
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e National Recommended Water Quality Criteria (NRWQC) developed under Section 304(a) of
the Clean Water Act

e Drinking Water Lifetime Health Advisory (HA) and Maximum Contaminant Levels (MCL)
developed under the Safe Drinking Water Act

Montana's surface water and groundwater rules also contain narrative standards [ARM 17.30.620
through 17.30.670 and 17.30.1001 through 17.30.1045]. The narrative standards are designed to
address water quality for which sufficient information does not yet exist to develop parameter-specific
numeric standards. These narrative standards are established to protect beneficial uses from adverse
effects, supplementing the existing numeric standards.

2.1.1 Surface Water Material Damage Criteria
Material damage to surface water occurs when, as a result of mining, any of the following are met:

e Surface water quality standards outside of the permit area are violated

e Land uses or beneficial uses of water outside of the permit area are adversely affected to
the extent that an existing use is precluded

e A surface water right is adversely impacted

Material damage criteria for surface waters® include the numeric water quality standards established in
Circular DEQ-7 (where applicable) and water use criteria established for parameters where specific
numeric standards have not been developed. Surface water quality standards contained in ARM
17.30.620 through 17.30.670 vary according to stream classification. Numeric standards for parameters
including Escherichia coli bacteria, color, turbidity, pH, and temperature, change with stream
classification. Surface waters in the Bull Mountains Mine area are classified as C3 surface waters [ARM
17.30.611]. Beneficial uses of surface waters are established according to the streams’ water use
classification. Specific water quality standards (along with general provisions) protect the established
beneficial uses for each classification [ARM 17.30.620].

Beneficial uses of C3 waters are given in ARM 17.30.629:

“Waters classified C-3 are to be maintained suitable for bathing, swimming, and recreation, and
growth and propagation of non-salmonid fishes and associated aquatic life, waterfowl!, and
furbearers. The quality of these waters is naturally marginal for drinking, culinary, and food
processing purposes, agriculture, and industrial water supply. Degradation which will impact
established beneficial uses will not be allowed.”

With the exception of some spring-fed stream reaches and stockwater ponds, surface waters in the
vicinity of the Bull Mountains Mine are typically ephemeral®, flowing only in response to precipitation

3 . . o .
“Surface waters” means any waters on the earth's surface including, but not limited to, streams, lakes, ponds, and reservoirs;

and irrigation and drainage systems discharging directly into a stream, lake, pond, reservoir, or other surface water. Water
bodies used solely for treating, transporting, or impounding pollutants shall not be considered surface water. [ARM
17.30.602(33)]

4 “Ephemeral stream” means a stream or part of a stream which flows only in direct response to precipitation in the immediate
watershed or in response to the melting of a cover of snow and ice and whose channel bottom is always above the local water
table. [ARM 17.30.602(12)]
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events or for short reaches below the issue point of springs or seeps. As stated in ARM 17.30.637(6),
“Ephemeral streams are subject to ARM 17.30.635 through 17.30.637, 17.30.640, 17.30.641, 17.30.645,
and 17.30.646 but not to the specific water quality standards of ARM 17.30.620 through 17.30.629”
(including Circular DEQ-7, Montana Numeric Water Quality Standards).

Applicable water quality standards for ephemeral surface waters are therefore predominantly narrative
and primarily include the General Treatment Standards [ARM 17.30.635], General Operational
Standards [ARM 17.30.636], General Prohibitions [ARM 17.30.637], and other descriptive portions of the
surface water quality standards.

Numeric surface water standards for perennial and intermittent streams are in Table 2-2. This list is not
exhaustive, and only includes selected parameters known to be potentially associated with coal mining
impacts that are monitored by Montana coal mines. These numeric water quality standards apply to
perennial/intermittent streams only and not to ephemeral streams.

The predominant beneficial use of surface water in the area is drinking water for livestock and wildlife.
Water quality guidelines established for livestock use (Table 2-3) are based on limits for livestock
consumption found in documents published by the Montana Extension Service (Sigler and Bauder, 2012,
Hutcheson, 2001). These are not enforceable standards but are used by DEQ for guidance in evaluating
suitability of pre- and postmine water quality for livestock use. It is not uncommon for water quality in
the area to naturally exceed these livestock water quality guidelines.

Surface water availability is variable in the Bull Mountains area. Surface water quantity is generally
governed by the seasonal runoff from storms and snow melt. Runoff models submitted with as-built
pond designs model the water and sediment retention of sediment control ponds. These models are
also used to assess water quantity impacts to downstream users and uses from the capture and/or
attenuation of storm runoff. Runoff from areas disturbed by mining operations is required to be
managed in a manner that prevents surface water pollution (e.g. increased suspended solids, changes in
pH, increases in metals of concern, etc.) outside the permit area to the extent possible with the best
technology currently available [ARM 17.24.633].

Impacts to surface water supply and water rights are evaluated with respect to regional and local
impacts to surface water resources and natural variations in seasonal and yearly runoff. Mitigation for
the loss of a beneficial use of surface water or a water right requires provision of a dependable, long-
term replacement water resource of acceptable quality for the designated use and adequate quantity to
support the existing and/or planned future use [ARM 17.24.314(1)(c) and 17.24.648].

Material damage criteria are therefore a combination of applicable narrative standards, numeric
standards, and livestock beneficial use criteria. Impacts to surface water rights are evaluated on a case-
by-case basis, and include an analysis of climatic conditions and the natural availability of surface water.

2.1.2 Groundwater Material Damage Criteria
Groundwater material damage occurs when, as a result of mining, any of the following circumstances
occur:

e Groundwater quality standards outside of the permit area are violated
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e Land uses or beneficial uses of groundwater outside of the permit area are adversely
affected to the extent that an existing use is precluded
e A groundwater right is adversely impacted

Protection of groundwater quality for beneficial uses is based on narrative standards established by
ARM 17.30.1006 (Table 2-4) and numeric standards for individual parameters in Circular DEQ-7 (Table 2-
2). Water quality guidelines established for livestock use are shown in Table 2-3. Groundwater quality in
the area may naturally exceed these livestock water quality guidelines. Groundwater released from the
mine is not required to be purer than natural, background conditions [75-5-306, MCA and ARM
17.30.629(2)(k)].

Beneficial uses of groundwater outside the permit boundary include livestock and domestic use. Wells
completed in the alluvium, overburden, and underburden supply livestock water. Wells for domestic use
typically have reported completion depths that suggest utilization of groundwater from the
underburden. The location of private wells and water rights are discussed in Section 6.0, Water
Resource Uses.

Water levels and water quality are monitored inside and outside the permit boundary to establish
baseline conditions and measure subsequent changes so that impacts during and after mining can be
anticipated and evaluated. Analytical results of water quality parameters most likely to be affected by
mining are compared to standards to determine suitability of the water for current and anticipated uses.
The amount of change to water quality or quantity that can be tolerated before material damage results
will depend upon the baseline water level and water quality at a given location. Baseline water levels or
water quality that is marginally supportive of a given use are more vulnerable to changes that would
cause material damage than water levels or water quality more supportive of an established use.

A transient groundwater flow model was developed to predict drawdown impacts to water levels in
aquifers affected by operations at the Bull Mountains Mine. Impacts to wells and springs located within
the modeled drawdown area can be anticipated and mitigated to avoid material damage. Mitigation for
the loss of a beneficial use of groundwater or a water right requires providing a dependable, long-term
replacement water resource of acceptable quality for the designated use and adequate quantity to
support the existing and/or planned future use [ARM 314.24.314(1)(c) and 17.24.648].

2.2 CUMULATIVE HYDROLOGIC IMPACT ASSESSMENT

The Cumulative Hydrologic Impact Assessment (CHIA) includes an assessment of the Probable
Hydrologic Consequences (PHC) of the proposed operation (Nicklin, 2013[1]). The PHC determination is
prepared by the applicant [ARM 17.24.314(3)] and approved by the regulatory authority (DEQ). Prior to
making a permitting decision, DEQ makes an assessment of all hydrologic impacts of the proposed
operation, existing, previous, or anticipated mining that collectively impact surface and groundwater
systems in a cumulative impact area. The CHIA analysis must determine whether mining impacts to the
hydrologic balance on and off the permit area have been minimized and material damage outside the
permit area has been prevented [ARM 17.24.314(5)]. The hydrologic balance is defined as "the
relationship between the quality and quantity of water inflow to, outflow from, and storage in a
hydrologic unit such as a drainage basin, aquifer, soil zone, lake, or reservoir, and encompasses the
dynamic relationships among precipitation, runoff, evaporation, and changes in ground and surface
water storage as they relate to uses of land and water within the area affected by mining and the
adjacent area" [ARM 17.24.301(54)].
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CHIA development involves the analysis of critical aspects of the hydrologic system within a defined
cumulative impact area to predict the type and magnitude of impacts to the hydrologic system from
proposed and existing mining. The CHIA process includes the following: 1) define the area to the studied,
2) describe the hydrologic system, the baseline values, and subsequent changes, 3) identify hydrologic
resources likely to be affected, 4) develop criteria for evaluating the impacts, 5) estimate the impacts of
mining on hydrologic resources, and 6) make a material damage determination and prepare a statement
of findings.
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3.0 PROPOSED PERMITTING ACTION

Signal Peak Energy, LLC (SPE) submitted Permit Amendment Application No. 3 that would increase the
mine permit area of their underground coal mine (Bull Mountain Mine No. 1) by adding 7,161 acres and
expanding the mine from five longwall panels (approved under Amendment 00187) to fourteen longwall
panels (Figure 3-1). This area is included in 18 sections within Township 6 North, Range 27 East.

SPE is the operator of Montana’s only active underground coal mine. The proposed plan includes room
and pillar mining to develop nine additional panels for longwall mining. If approved, Amendment No. 3
would extend the permit boundary toward the northeast and increase the permit area by 7,161 acres
for a total area of 14,896 acres. Total acreage of the underground mine plan would be 10,569 acres.
Approval of this amendment would increase the potential of the ground surface (directly above the
panels and within the angle of draw) to be adversely affected by subsidence caused by mining.

Approximately 20 acres of additional surface disturbance is expected as a result of this amendment. This
amount of additional disturbance is necessary to construct temporary surface facilities that support
underground mining. Temporary surface support facilities include boreholes, associated pads, power
lines, and roads. No significant changes to the reclamation plan are proposed since Amendment No. 3
only addresses expansion of the permit area to allow continuation of underground mining. Plans for the
mitigation of impacts to springs, seeps and drainages are included in SMP C1993017. Site-specific plans
for the repair or mitigation of impacts related to subsidence or other mining impacts will be developed
as they are identified, in consultation with DEQ and affected landowners.

If approved, Amendment No. 3 would add approximately 176 million tons of in-place coal reserves or
110 million tons of mineable coal. Of this, approximately 83 percent would be recoverable (91 million
tons of coal.

3.1 BACKGROUND & MINING HISTORY

Bull Mountain Mine No. 1 (Figure 4-1) is approximately 15 miles southeast of Roundup, MT in
Musselshell and Yellowstone counties. Mining Permit C1993017 was originally issued to Meridian
Minerals on October 15, 1993, transferred to Glacier Park Company on September 25, 1995, transferred
to Mountain Inc., on November 20, 1995, and to BMP Investments, Inc. (BMPII) on July 2, 2002. BMPII
was renamed Bull Mountain Coal Mining (BMCM), Inc. on December 13, 2006 and the permit was
transferred to SPE on September 15, 2008.

Coal fields in the area extend from the Bull Mountains to just north of Roundup and the Musselshell
River (Perry, 1962). Mining in the greater region began in the early 1880’s, and commercial mining was
underway by about 1906. Coal was shipped to smelters and used as a source of fuel for the railroads
(Slagle and others, 1986). All of the mines near the town of Roundup were abandoned by 1956. By the
mid-1980'’s, the last few mines operating in the coal field were located south of Roundup in the Bull
Mountains and included the P.M. Mine, the Divide mine, and the Storm King Mine (Slagle and others,
1986) (Figure 3-2). These mines mined the Mammoth Coal seam underlying the Bull Mountains that is
approximately 10 feet to 15 feet in thickness.

The largest mines were the Divide (or Carlson) mine and the adjacent Gildroy mine, each with about 70
to 80 acres of underground room and pillar mining. These mines are approximately 1.5 miles south of
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the Bull Mountains Mine No.1 portals area and extracted Mammoth Coal. Two mines, the P.M. Mine
and Meridian Test Pit (Figure 3-2), are the predecessors of Bull Mountains Mine No.1. The P.M. Mine
included 51 acres of room and pillar mining. The Meridian test pit included 90 acres of strip mining that
were reclaimed upon completion of mining. The P.M. Mine was operated as an underground coal mine
in the 1930’s that was converted to a surface mine in 1972 by the Maged Family. In 1989 Meridian
Minerals Company (Meridian) opened the Meridian Test Pit surface mine to the southeast. P.M. Coal
Company then reopened the underground mine in 1991. The Meridian Test Pit surface mine and the
underground mine combined were termed the Bull Mountains Mine. The remaining mines in the area
were all much smaller underground operations that used room and pillar or other simple mining
techniques and have been abandoned. The majority of mines are located where the Mammoth Coal
crops out at the surface, and it is the coal seam that was most likely mined.

3.2 CURRENT MINING OPERATIONS

Coal at Bull Mountains Mine No. 1 is recovered using continuous mining and longwall mining methods.
Continuous mining includes cutting parallel entries (main entries) approximately 8 to 10 feet high by
about 20 feet wide intersected by regularly spaced tunnels or crosscuts. Pillars or unmined areas
between the entries and crosscuts are the primary supports of the mine. This method of mining is
known as “room-and-pillar mining” and is used primarily for developing entries necessary for
transportation, ventilation, utilities, and providing access to longwall panels.

Longwall mining requires a significant amount of up-front preparation, or “development” using
continuous mining methods. In order to supply power, water, air, and safe transportation corridors to
the longwall panels, a set of parallel entries must be established. These main entries, or “mains,” are
designed to remain intact for the life of mine, and allow access to the longwall panels via “gate roads”.
Gate roads are driven roughly perpendicular to the mains, and consist of three parallel entries. Besides
providing worker access to the longwall panels, gate roads are vital for the installation of longwall
equipment, ventilation of the working area, and transportation. Once gate roads have been developed
around a panel, the longwall equipment can be installed.

Longwall mining is a method that removes all coal from each longwall panel, effectively achieving 100
percent coal extraction, and causes surface subsidence. Longwall mining uses a series of hydraulic
supports, or shields, set up along the longwall face that function as temporary supports to protect
workers and equipment. A cutting machine or shearer moves back and forth along the coal face and line
of shields, cutting the coal in a series of passes. After the shearer completes a pass the entire system
(shields, shearer, and face conveyor) advances (perpendicular to the shearer) and unsupported
overburden is allowed to collapse into the void formally occupied by coal.

At full production SPE is capable of mining longwall panels at a rate of 11,000,000 tons of raw coal per
year. This is equivalent to the longwall face advancing approximately 55 feet per day. However, actual
production rates are expected to be less. Each gate road is designed to stay open for the first panel, but
yield as the adjacent panel is mined-out, mining out of sequence would limit access to some panels and
limit coal conservation. Panels must be mined in sequential order to achieve maximum coal recovery.
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4.0 REGIONAL OVERVIEW

The permit and proposed amendment area of Bull Mountains Mine No.1 is located in the Bull Mountains
in central Montana, within the Northern Great Plains physiographic province (Figure 4-1). The Bull
Mountains lie within the drainage basins of the Yellowstone River and the Musselshell River. The lands
to the north of the Bull Mountains drain to the Musselshell River while the lands to the south drain to
the Yellowstone River. The majority of the proposed permit amendment area is located within the
Rehder Creek and Fattig Creek drainages, which are tributaries of the Musselshell River.

Differential erosion of rocks of varying hardness and resistance is the main process active in forming the
present landscape. The underlying rocks are composed of interbedded shales, claystones, siltstones,
coals, and sandstones; however, the high mesas and ridges are capped by "clinker". Clinker is a term
used to describe the baked sedimentary rocks resulting from burning of underlying coal beds. The shales
and claystones tend to be easily eroded, while the sandstone and clinker are more resistant to erosion.
Sheet and rill erosion are active geomorphic processes in the upper drainage basins, and mass wasting
occurs locally along the steep-walled ridges. Ephemeral streams occur throughout the area; intermittent
flow, which may occur on lower reaches of Rehder and Fattig creeks during wet years, has been
observed along portions of the streams supported by springs or seeps associated with groundwater base
flow.

Vegetation in the Bull Mountains Mine No. 1 study area includes silver sagebrush-mixed grasslands,
mixed grasslands, ponderosa pine-mixed grassland, burned ponderosa pine-mixed grassland, and
relatively small areas of improved pasture and wetlands. In 1984 an intense fire burned much of the
forest leaving many scattered charred logs and dead trees. Currently the burned area is dominated by
grasses.

4.1 CLIMATE

The climate of south central Montana is classified as semiarid continental. Precipitation and
temperature measurements have been collected at the mine and also at the nearby climate stations at
Roundup, MT (National Weather Service Cooperative Observer ID 247214) and Billings, MT (National
Weather Service Cooperative Observer ID 240807). Climate data are available from the Western
Regional Climate Center (WRCC, 2013) with temperature and precipitation records for Roundup and
Billings going back to 1914 and 1948, respectively.

Figure 4-2 shows average precipitation data from the past 30 years at Roundup and Billings, MT. The
average annual precipitation (1983-2012) at Roundup (elevation 3,230 ft) is 13.58 inches and Billings
(elevation 3,570 ft) is 13.36 inches. The average peak precipitation month is June at Roundup (2.53
inches) and May at Billings (2.21 inches), while the average minimum monthly precipitation occurs in
January at Roundup (0.37 inches) and December at Billings (0.46 inches).

4.2 TOPOGRAPHY

The topography in the mine area consists of gently s