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Agenda # III.B.1. 
 
Agenda Item Summary:  Adoption of the Revised Total Coliform Rule and the 2015 Code of 
Federal Regulations.  
 
List of Affected Rules:  ARMs 17.38.104, 17.38.201A, 17.38.202, 17.38.207, 17.38.208, 
17.38.211, 17.38.215, 17.38.225, 17.38.234, and 17.38.271. 
 
Affected Parties Summary:  All public water systems will be affected by this proposal.  
  
Scope of Proposed Proceeding:  The Board is considering final action on adoption of amendments 
to the above-referenced rules as proposed in MAR Notice No. 17-386. 
 
Background:  The 1989 Total Coliform Rule, a National Primary Drinking Water Regulation, 
became effective in 1990. This rule was designed to protect public health by having every public 
water system in the United States test and meet maximum contaminant levels for coliform 
bacteria, a group of bacteria that can indicate the presence of pathogenic bacteria. This rule was 
revised in 2013, and is now known as the Revised Total Coliform Rule (RTCR). The RTCR 
became effective, under federal jurisdiction, on April 1, 2016.  
 
As part of these rulemaking proceedings, the Department has identified the monitoring 
requirements in the proposed amendments for certain small groundwater systems as being more 
stringent than the comparable federal monitoring requirements, although these requirements are 
the same as existing Montana rules.  In accordance with Section 75-6-116, MCA, otherwise 
known as HB 521, the Department requests that the Board make written findings that the 
proposed requirements for these systems protect public health, can mitigate harm to the public 
health, and are achievable under current technology.  Enclosed with this Executive Summary are 
proposed written findings and the Department’s HB 521 memo. 
 
Section 2-4-111, MCA, requires an agency to determine if a rule adoption will have a significant 
effect on small businesses and to prepare a small business impact analysis.  This rulemaking 
triggers this analysis, and a small business impact analysis is attached. 
 
Finally, while adopting the RTCR, the Department requests the Board to adopt changes that 
update references in the rules from the 2009 to the 2015 Code of Federal Regulations and that 
make several housekeeping updates. 
 
Hearing Information: Ben Reed conducted a public hearing on November 22, 2016.  The 
Department testified in favor of adoption as proposed.  No other person testified, and no written 
comments were received at or outside the hearing. 
 



Board Options:  The Board may: 
 

1.  Adopt the amendments as proposed, the HB 521/311 analysis, and the small business 
impact analysis.    

2. Adopt the proposed amendments with revisions that the Board finds are appropriate 
and that are consistent with the scope of the Notice of Public Hearing on Proposed 
Amendment and the record in this proceeding; or 

3. Decide not to adopt the amendments. 
 
DEQ Recommendation:  The Department recommends that the Board adopt the HB 521/311 
analysis, the attached written findings, the small business impact analysis, and the rule amendments 
as proposed.   
 
Enclosures:  
 

1. Notice of Public Hearing on Proposed Amendment, 
2. Proposed Written Findings,  
3. Draft Notice of Amendment, 
4. HB 521/311 Analysis, and 
5. Small Business Impact Analysis. 
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 BEFORE THE BOARD OF ENVIRONMENTAL REVIEW 
 OF THE STATE OF MONTANA 
 
In the matter of the amendment of ARM 
17.38.104, 17.38.201A, 17.38.202, 
17.38.207, 17.38.208, 17.38.211, 
17.38.215, 17.38.225, 17.38.234, and 
17.38.271 pertaining to rules and 
regulations governing public water 
supply systems 

) 
) 
) 
) 
) 
) 
) 

NOTICE OF AMENDMENT 
 

(PUBLIC WATER SUPPLY) 

 
 TO:  All Concerned Persons 
 
 1.  On October 28, 2016, the Board of Environmental Review published MAR 
Notice No. 17-386, regarding a notice of proposed amendment of the above-stated 
rules at page 1900, 2016 Montana Administrative Register, Issue Number 20. 
 
 2.  The board has amended the rules exactly as proposed.  
  
 3.  No public comments or testimony opposing or proposing amendments to 
the rulemaking were received. 
 
Reviewed by:   BOARD OF ENVIRONMENTAL REVIEW 
 
         By:       
JOHN F. NORTH JOAN MILES 
Rule Reviewer Chairman 
 
 Certified to the Secretary of State, February 6, 2017. 





































































































MAR 17-386: Written Findings 

 Montana law prohibits the Board of Environmental Review from adopting rules to 
implement the public water supply laws that are more stringent than the comparable federal 
regulations or guidelines that address the same circumstances, unless the Board makes specific 
written findings. § 75-6-116, MCA.  To satisfy that requirement, the Board makes the following 
written findings with regard to the amended rules relating to the federal Revised Total Coliform 
Rule. 

 The record in this rulemaking proceeding indicates that the amended rules will result in a 
more stringent state requirement than the present comparable federal requirement.  Specifically, 
the amended rules require a monthly baseline monitoring requirement for non-community water 
systems serving 1,000 or fewer people and using only ground water, with qualifying non-
seasonal transient systems allowed to monitor quarterly.  The comparable federal regulation is 
40 CFR § 141.854, which requires this type of system to monitor quarterly, with qualifying 
systems allowed to monitor yearly. 

 The monthly baseline monitoring requirement for this type of system has been long 
established under Montana law, so the amended rule will not impose a new monitoring 
requirement on this type of system.  Nevertheless, in light of Section 75-6-116, MCA, the Board 
finds that this monitoring requirement protects public health, can mitigate harm to the public 
health, and is achievable under current technology. 

 The Board bases its conclusion on a number of statements that are contained in the record 
from various registered sanitarians, city and county health departments, and other individuals, 
which were submitted in this rulemaking proceeding as Appendix 3 to the Department’s HB 521 
memo.  These statements formed the basis of the Board’s initial decision to adopt a monthly 
monitoring requirement, and the concerns that prompted the Board to adopt that requirement 
remain unchanged.   

For instance, in a letter dated February 23, 1998, Ruth Powers, an Environmental Health 
Specialist and Registered Sanitarian representing the Missoula City-County Health Department, 
stated that the Missoula Health Department opposed quarterly sampling, explaining that in many 
situations a quarterly sampling baseline would unnecessarily expose the public to microbial 
contamination.  She discussed the health risks of waterborne diseases and described a waterborne 
disease outbreak in Milwaukee that killed more than 100 people.  She stated that continual and 
frequent monitoring of contamination is vital and explained that quarterly sampling likely will 
not sample when microbial contamination is most likely to occur.  She concluded that 
monitoring quarterly is likely ineffective at detecting microbial contamination, which often 
occurs on an intermittent and sporadic basis. 

 In addition to the statements of the Missoula City-County Health Department, the record 
contains statements from the Ravalli County Sanitarian’s Office, the Lolo Sewer and Water 
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District, the Flathead City-County Health Department, and the Great Falls City-County Board of 
Health.  All of these statements concluded that a monthly baseline testing frequency better 
protected the public than a quarterly baseline.  A statement from Robert A. Davidson, a licensed 
microbiologist, reached the same conclusion.   

Jon Dilliard, Bureau Chief for the Department’s Public Water Supply Bureau, provided 
testimony, attached as Appendix 4 to the Department’s HB 521 memo, regarding the costs to the 
regulated community that are attributable to the proposed rule amendments.  He estimated that 
the total cost of sampling is about $40 per sample, so systems in Montana that are required to 
monitor monthly will spend about $320 ($40 x 8) more per year than if they had a quarterly 
monitoring requirement.  Non-seasonal transient non-community systems serving 1,000 or fewer 
people and using only ground water can qualify for quarterly monitoring after two years of 
monthly monitoring.  Because those systems will have to collect an additional 16 samples over 
two years before they can qualify for quarterly monitoring, new systems will incur costs of about 
$640 ($40 x 16) before being eligible for quarterly monitoring.  These requirements are not new, 
so the proposed amendments will not increase costs for these systems.  Mr. Dilliard concluded 
that the cost attributable to the proposed amendments is reasonable, since the cost of sampling is 
not high, the monthly monitoring baseline already exists under Montana rules, and the monthly 
monitoring requirement is more protective of public health. 

 For these reasons, the Board finds that a monthly monitoring baseline is appropriate for 
non-community systems serving 1,000 or fewer people and using only ground water, with 
quarterly monitoring available to qualifying non-seasonal transient systems.  The amended rules 
protect public health, can mitigate harm to the public health, and are achievable under current 
technology. 
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