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Respondent’s Supplemental
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Pursuant to the Board’s r¢ uest during the meeting held on September

30, 2016, and the Hearing Exan 1er’s subsequent emails dated October 4

and October 6, 2016, Responde: , the Montana Department of

Environmental Quality (Department), respectfully submits this Supplemental

Statement of Disputed Facts. The Department previously filed a Statement of

Disputed Facts as Appendix A to Respondent’s Brief in Opposition to

Petitioners’ Motion For Summary Judgment (Brief in Opposition) which
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provided pinpoint citations to the specific pleadings and exhibits relied on.
Accordingly, the Department incorporates its previous Statement of Disputed
Facts (Appendix A) herein by reference and supplements that statement with
this Supplemental Statement of Disputed Facts.

It should be noted that Petitioners failed to file a statement of
undisputed facts in support of P itioners’ Brief in Support of Motion for
Summary Judgment or in suppo  of Petitioners’ Reply in Support of Motion
for Summary Judgment, in spite fthe fact that the Department pointed this
short-coming out in their Briefi Opposition. Petitioners’ failure to file a
statement of undisputed facts w*+h their original briefs has prejudiced the
Department by requiring them t file their Brief in Opposition and original
Statement of Disputed Facts wil but actually knowing which undisputed and
material facts Petitioners were r ying on in support of their Motion for
Summary Judgment.

Accordingly, the Departn nt hereby reserves any objections it may
have to Petitioners’ failure to fil their statement of undisputed facts within
the time allowed for filing th~i~ ~pening and reply briefs. The Department
further: :n ianyob tioi may! vetoF ‘itione beii requ« ed by
the Board and Hearing Exam..... to file a separate Statement of Undisputed

Facts, and the Department be
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18.The Department Failed Lawfully to Assess Compliance with
Water Quality Standards for Aquatic Life.

In addition to the Water Protection Bureau’s determination
that East Fork Armells Creek was not meeting water quality standards for
aquatic life, Department Coal Program staff believed material damage was
occurring in intermittent reaches of the creek due to increased

concentrations of sulfate, chloride, and salinity. DEQ Ex. C, 99 45, 53;

Pet’rs’ Ex. 5 at 27; Pet’rs’ Ex. 9 at 3.
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evaluation using the most recent data as well as the most recent

19.The Department Employed a Legally Erroneous
Definition of Anticipated Mining, Which Unlawfully
Limited Its Analysis.
When the Departmer approved the AM4 Amendment to the
Area B Permit, WECo’s applicati 1 for operations in Area F of the

Rosebud Mine was pending befor~ the Department. Pet’rs’ Ex. 5 at 4.

Portions of the propc =d Area F mining operations are located
within the cumulative hydrologic npact area the .epartn 1t established for

the AM4 Amendment to the Area } Permit. Pet’rs Ex. 5 at 4.
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consequences report should include “all permitted mining” and that
“proposed cuts associated with currently unapproved [applications, i.e.,

operations with pending applications] should not be included.” Pet’rs’ Ex. 17

at 1 (emphasis added).

On May 16, 2013, WECo’s hydrology consultant wrote the Coal
Program, stating that one option would be to evaluate “the significance of all
proposed permits, including the permit under consideration.” Pet’rs’ Ex. 27 at
1 (emphasis added). The other option would only evaluate the “significance of

[the] proposed permit” and “[n]o other pending or proposed permits that have
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not been approved would be a component of this modeling effort.” Pet’rs’ Ex.
27 at 1.

On May 16, 2013, representatives of WECo met with
representatives of the Coal Program. Pet’rs’ Ex. 24. Supervisor Yde’s notes
from the meeting incorrectly define “anticipated mining” as operations that
are “approved—but not mined.” Pet’rs’ Ex. 24. He wrote that “proposed
mining” does not include “mining that isn’t approved or part of the current
application.” Pet’rs’ Ex. 24. “[P]roposed Area F and additional mining in Area
A,” Yde wrote, “[are] not included.” Pet’rs’

Ex. 24.

WECo personnel subsequently wrote their hydrology consultant
that based on “the Department’s newly defined potential mining” anticipated
mining in “Area B-Extension” and potentially “Area F” “would need to be

tal 1 off” of the maps in the probable hydrologic co1 :quent : »dort. T

Ex. 19.
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WECo’s hydrology consultant replied that based on the new
definition of anticipated mining, it would omit maps showing Area F. Pet’rs’

Ex. 19; Pet’rs’ Ex. 26.

Neither the Department’s cumulative hydrologic impact
assessment nor any documentation in the possession of the Department at the
time of its decision approving the AM4 Amendment provided any factual
basis for excluding Area F or other mining operations with pending
applications from the Department’s cumulative hydrologic impact assessment.

Pet’rs’ Ex. 5 at 5.
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No documentation before the Department at the time it approved
the AM4 Amendment and no post hoc documentation provided by the
Department in this appeal assesses potential cumulative impacts from Area F
and Area B to Armells Creek below the confluence of the East and West Forks
of the creek®. Pet’rs’ Ex. 5 at 5; ¢f. DEQ Ex. C, 9 19-20 (ignoring

downstream hydrologic connection).

" The Department objects to the inclusion of this factual allegation to the extent that Petitioners mischaracterize
the statements made by the Department’s surface water hydrologist, Emily Hinz, PhD, and suggests that the
Department ignored a downstream hydrologic connection between WFAC and EFAC. The Department further
objects to this factual allegation to the extent that it is not relevant. The Department is not required to consider
1mpacts to resources located outside the CIA, and the confluence of EFAC and WFAC is located 17 miles
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Numeric wa - quality standards, including specific

conductance standards, are criteria for determining if a proposed mining
operation will cause material damage to the hydrologic balance. Pet’rs’ Ex.

2 at 2-3 to-4.

WECo told the Department that “EC [referring to specific
conductance] limits [from ARM 17.30.670(4)] would not be attainable” and
“it would not be likely that WECo could comply with the proposed” water

quality standards limiting electrical conductivity. Pet’rs’ Ex. 37 at 12.

The Department’s cumulative hydrologic impact assessment
failed entirely to assess whether the cumulative hydrologic impacts of the
proposed Area B operations would cause violations of specific conductance
standards in Lee Coulee or other tributaries of Rosebud Creek. See

generally Pet’rs’ Ex. 2.
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21.The Department Failed to Make a Material Damage
Determination for East Fork Armells Creek in Section 15,
Which Was Dewatered Following Strip-Mining.

The Department failed to make a material damage
determination with respect to the segment of East Fork Armells Creek in
Section 15 of the Rosebud Mine, directly adjacent to Area B. DEQ Resp.
Br. at 30-31; DEQ SDF at 12-13; Pet’rs’ Ex. 2 at 9-10 (“Without knowing
the true nature of the stream flow and the interaction between groundwater

and surface water, a determination of material damage cannot be

made.” (emphasis added)).
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22.The Department Failed Entirely to Assess Numeric Aquatic Life
Standards for Nitrogen Despite Its Own Prior Determination that
East Fork Armells Creek Is Not Meeting Water Quality Standards
for Aquatic Life Due to Nitrogen Pollution.
198. The Department’s Water Protection Bureau identified nitrogen
pollution as a potential cause of the lower reach of East Fork Armells

Creek’s failure to meet water quality standards for aquatic life, albeit with

low confidence'®. Pet’rs’ Ex. 7 at 19; DEQ SDF at 19.

'* The Department objects to this factual allegation on the grounds that it is not relevant or material to resolution
of this case. Whether Nitrogen is a cause of impairment of EFAC is only relevant or material to the extent that
coal mining has been identified as the source of the Nitrogen that is causing the impairment. The record clearly
indicates that the potential source of Nitrogen that is causing the impairment of lower EFAC is agriculture, not

-t A, A
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The Department admits operations of the Rosebud Mine
contribute nitrogen pollution to the lower reach of East Fork Armells Creek,

albeit in a “relatively minimal” amount”. DEQ Ex. C, § 36.

'” The Department renews its objection found in note 14. There is no evidence in the record to support a
conclusion that lower EFAC is impaired due to Nitrogen from coal mining, or that an applicable water quality
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mg/L). Pet’rs’ Ex. 2 at 9-26, -78 to -80.

23.The Department Unlawfully Reversed the Burden of Proof
in Its Material Damage Determination for Rosebud Creek.

Rosebud Creek is within the cumulative hydrologic impact

area. Pet’rs’ Ex. 2, fig. 5-1.

Area B mining operations occur within the Rosebud Creek

drainage basin. Ex. 2 at 9-11 & fig. 5-1; Ex. 5 at 9.

WECo is authorized to discharge pollutants from outfalls in

the Area B permit area located in Lee Coulee, which is tributary to Rosebud
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measure of salinity®. Pet’rs’ Ex. 2 at 9-15 & fig. 9-5.

242. In a prior cumulative hydrologic impact assessment for the Big
Sky Mine, which is located in part in Lee Coulee, the Department predicted
that mining would cause increased salinity in Rosebud Creek outside the

mine permit area?. Pet’rs’ Ex. 13 at 9.

In its cumulative hydrologic impact assessment for the AM4
Amendment to the Area B permit, the Department found that: “The
proposed operation is designed to prevent material damage to Rosebud
Creek because as of 2013, there has not been a change in water quality in
Rosebud Creek that can be directly attributable [sic] to mining in Lee

Coulee, Miller Coulee, Cow Creek, Pony Creek, Hay Creek, or Spring

% The Department renews the objection made in note 16.
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Creek.®” Pet’rs’ Ex. 2 at 9-15.

24.The Department Failed to Assess Impacts to Class I Groundwater.
The Department admits water quality sampling from the
unmined Rosebud coal aquifer between the Rosebud and Big Sky Mine has

identified water within the range of Class I groundwater. DEQ Br. at 35.

“* The Department renews the objection made in note 16.

» DEQ requests that the Board take judicial notice pursuant to Rule 201, M.R Evid., of the fact that a surface
water divide is located between the Big Sky Mine and Area B of the Rosebud mine that prohibits surface water
from AM4 from flowing south towards Lee Coulee, and directs surface water flow north towards EFAC. These
facts are within the generally recognized scientific facts within DEQ’s specialized knowledge, and therefore, the
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quality in the coal spoils aquifer will degrade to Class III groundwater and

migrate

towards the portion of the unmined coal aquifer between the two mines. Pet’rs’

Ex. 2 at 9-59; Pet’rs’ Ex. 8 at 14.

250. The Department’s cumulative hydrologic impact assessment failed
entirely to assess impacts of the migrating spoils water on high quality Class
I water. Pet’rs’ Ex. 2 at 9-59.
DATED this 9th day of November, 2016.

Montana Department of Environmental
Quality

Attorney for Respondent

CERTIFICATE OF SERVICE

The undersigned certifies that on November 9, 2016, she caused the original or a
copy of the foregoing Supplemental Statement of Disputed Facts to be delivered
or transmitted to the person named below as follows:

By electronic mail:

Shiloh H  indez

Western Environmental Law Center
103 Reeder's Alley

Helena, MT 59601
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(406) 204-4861

Derf Johnson

Montana Environmental Information Center
107 W. Lawrence St., #N-6

Helena, MT 59624

(406) 443-2520

Walton D. Morris, Ir. pro hac vice
Morris Law Office, P.C.

1901 Pheasant Lane
Charlottesville, VA 22901

(434) 293-6616

W. Anderson Forsythe
Moulton Bellingham PC
Suite 1900, Crowne Plaza
PO Box 2559

Billings, MT 59103

John C. Martin

Daniel H. Leff

Tyler A. O’Connor

Crowell & Moring, LLP

1001 Pennsylvania Ave., N.W.
Washington, D.C. 20004-2595
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