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BOARD OF ENVIRONMENTAL REVIEW
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NOTE: Individual agenda items are not assigned specific times. For public notice purposes, the meeting will begin no earlier than the time
specified; however, the Board might not address the specific agenda items in the order they are scheduled. It is expected that most or all
available Board members will be participating via teleconference. One or more Board members may be present at the location stated above,
as well as the Board’s attorney and secretary. Interested persons, members of the public, and the media are welcome to attend at the
location stated above. Members of the public and press also may join Board members with prior arrangement. Contact information for the
Board members is available from the Board secretary at (406) 444-2544 or at http://www.deg.mt.gov/ber/index.asp. The Board will make
reasonable accommodations for persons with disabilities who wish to participate in this meeting. Please contact the Board Secretary by
telephone or by e-mail at jwittenberg@mt.gov no later than 24 hours prior to the meeting to advise her of the nature of the accommodation
you need.

9:00 A.M.

I. ADMINISTRATIVE ITEMS
A. REVIEW AND APPROVE MINUTES
1. January 28, 2011, Board meeting.
II. BRIEFING ITEMS
A. CONTESTED CASE UPDATE
1. Cases assigned to Hearing Examiner Katherine Orr

a. In the matter of CR Kendall Corporation’s request for a hearing to appeal DEQ’s
decision to deny a minor permit amendment under the Metal Mine Reclamation
Act, BER 2002-09 MM. On January 12, 2010, the Department filed a status report in the
case stating that the parties agree that the case should continue to be stayed.

b. In the matter of the Notice of Violations of the Montana Water Quality Act by
North Star Aviation, Inc. at Ravalli County Airport, Ravalli County, BER 2009-10
WQ. On January 26, 2011, the Board received Notice of Continued Appearance of
Counsel for North Star Aviation, Inc.

c. In the matter of the request for hearing regarding the revocation of certificate of
approval ES#34-93-C1-4 for the Fort Yellowstone Subdivision, Park County, BER
2009-20/22 SUB. Hearing Examiner Katherine Orr issued the First Scheduling Order on
January 11, 2011. A hearing is scheduled for June 22, 2011.

d. In the matter of violations of the Montana Underground Storage Tank Act by
Jeanny Hlavka, individually and d/b/a J.R. Enterprise, LLC, at the Fort Peck
Station, 301 Missouri Avenue, Fort Peck, Valley County, BER 2010-08 UST. On
January 4, 2011, the Department filed The Department’s Motion for Summary Judgment.
The Board received the Respondent’s Response to Motion for Summary Judgment and the
Department’s Reply Brief in Support of the Department’s Motion for Summary Judgment
on January 28, 2011. On March 3, 2011, Hearing Examiner Katherine Orr issued an Order
Vacating Hearing Date to allow the hearing examiner additional time to rule on the Motion
for Summary Judgment.
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In the matter of the appeal and request for hearing by Roseburg Forest Products
Co. of DEQ’s Notice of Final Decision regarding Montana Ground Water Pollution
Control System Permit No. MTX000099, BER 2010-09 WQ. On February 1, 2011, the
Board received the Appellant’s Motion to Amend Scheduling Order. Hearing Examiner
Katherine Orr issued the Second Scheduling Order on February 2, 2011, setting a hearing
date of June 20, 2011.

In the matter of the appeal and request for hearing by Holcim Incorporated
regarding the DEQ’s Notice of Final Decision for MPDES Permit No. MT 0000485,
BER 2010-13 WQ. On January 24, 2011, the Board received the Appellant’s Request for
Fourth Extension of Time to Respond to First Prehearing Order. Hearing Examiner
Katherine Orr issued a Fourth Order Granting Extension of Time giving the parties
through February 25, 2011, to reach settlement or file a proposed hearing schedule. On
February 28, 2011, the Board received the Appellant’s Request for Fifth Extension of
Time to Respond to First Prehearing Order and on March 3, 2011, Ms. Orr issued the
Fifth Order Granting Extension of Time, giving the parties through March 31, 2011, to
reach settlement or file a proposed prehearing schedule.

In the matter of the appeal and request for hearing by Ronald and Debbie Laubach
regarding the DEQ’s final decision to amend the MATL’s certificate of compliance,
BER 2010-15 MFS. On January 6, 2011, a hearing on MATL’s Motion to Dismiss was
held. On January 7, 2011, an Order for Additional Briefing was issued. On January 11,
2011, the Board received Notice of Deposition of Ronald Laubach from MATL. The
Board received MATL’s Supplemental Brief in Support of its Motion to Dismiss the
Laubach Appeal on January 14, 2011, and Appellant Laubach’s Additional Briefing on
January 18. On January 19, 2011, the Board received MATL’s Notice of Submittal of
Motion to Dismiss the Laubach Appeal and on January 21 it received MATL’s Amended
Notice of Telephonic Deposition of Ronald Laubach. On February 1, 2011, the Board
received Appellant Laubach’s Response to Interrogatories, and on February 3, 2011, the
Board received Intervenor MATL’s List of Witnesses and Exhibits. On March 3, 2011,
Hearing Examiner Katherine Orr issued an Order Vacating Hearing and Resetting
Prehearing and Hearing Dates, setting the hearing for March 29, 2011.

In the matter of the appeal and request for hearing by Maurer Farms, Inc.;
Somerfeld & Sons Land & Livestock, LLC; Larry Salois, POA; Jerry McRae; and
Katrina Martin regarding the DEQ’s final decision to amend the MATL’s
certificate of compliance, BER 2010-16 MFS. On January 14, 2011, the Board received
MATL’s Notice of Serice[sic] of MATL’s First Discovery Requests to Appellant Maurer
Farms, Inc. A Notice of Appearance and a Response Brief to MATL’s Combined Motion
to Dismiss was filed by Alan Joscelyn, attorney for the appellants, on January 20, 2011.
On January 25, the Board received MATL’s List of Individuals Likely to Have
Discoverable Information and Potential Exhibits. Hearing Examiner Katherine Orr issued
a Second Amended Scheduling Order on January 26, 2011. On January 27, the Board
received MATL’s Reply Brief in Support of Motion to Dismiss. The Board received
Appellant’s Response to MATL’s First Discovery Requests on February 17, 2011. On
February 22, 2011, the Board received MATL’s Unopposed Motion to Amend Scheduling
Order. Ms. Orr issued a Third Amended Scheduling Order on March 1, 2011, setting a
hearing on MATL’s Motion for Summary Judgment for April 12, 2011. On March 7,
2011, the Board received Appellants’ Supplemented Response to MATL’s First Discovery
Requests.

In the matter of violations of the Montana Strip and Underground Mine
Reclamation Act by Signal Peak Energy, LLC at Bull Mountain Mine #1, Roundup,
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Musselshell County, Montana, BER 2010-17 SM. On January 11, 2011, Hearing
Examiner Katherine Orr issued an Order Granting Extension of Time, giving the parties
until January 28, 2011, to reach a settlement or file a proposed schedule.

In the matter of the appeal and request for hearing by Meat Production Inc., a.k.a.
Stampede Packing Co., regarding the DEQ’s notice of final decision for Montana
Ground Water Pollution Control System (MGWPCS) Permit No. MTX000100, BER
2010-18 WQ. On February 3, 2011, the Board received an Agreed Hearing Dates from
the parties, requesting a two-day hearing during the week of July 11, 2011, in Kalispell.
Hearing Examiner Katherine Orr issued a First Scheduling Order on March 1, 2011.

In the matter of violations of the Montana Public Water Supply Laws by
Bellecreeke, LLC, at Belle Creeke Dental, PWSID #MT0004553, Butte, Silver Bow
County, BER 2010-20 PWS. The Board received a Request for Extension on January 21,
2011. On January 28, 2011, Hearing Examiner Katherine Orr issued an Order Granting
Extension of Time, giving the parties through February 17 to reach settlement or file a
proposed schedule. On March 1, 2011, at the request of DEQ counsel, Ms. Orr issued a
Second Order Granting Extension of Time giving the parties until March 10, 2011, to file
a hearing schedule.

2. Cases not assigned to a Hearing Examiner

a.

In the matter of violations of the Montana Strip and Underground Mine
Reclamation Act by Signal Peak Energy, LLC, at Bull Mountain Mine #1, Roundup,
Musselshell County, BER 2010-19 SM. At its January 28, 2011, meeting, the Board
voted to hear this matter itself. Interim Hearing Examiner Katherine Orr issued the First
Prehearing Order on December 23, 2010, giving the parties until January 13, 2011, to
file a proposed schedule.

In the matter of violations of the Montana Strip and Underground Mine
Reclamation Act by Carbon County Holdings, LLC, at Carbon County Holdings,
Carbon County, BER 2011-01 SM. At its January 28, 2011, meeting, the Board voted
to hear this matter itself. Interim Hearing Examiner Katherine Orr issued the First
Prehearing Order on January 25, 2011.

B. GENERAL CORRESPONDENCE

The Board will be briefed on the following correspondence received:

1. January 20, 2011, letter from EPA, re: EPA’s action on revisions to Montana’s surface water
quality standards.

I11. ACTION ITEMS
A. INITIATION OF RULEMAKING AND APPOINTMENT OF HEARING OFFICER
The Department will propose that the Board initiate rulemaking to:

1. Amend 17.38.101 to correct a reference error and to create a new system type for purposes of
engineering review and fee collection. This proposed amendment will have the effect of
reducing engineering review fees for this new type of system. In addition, the Department is
proposing amendments to clarify the water hauler requirements as defined in Title 17, chapter
38, subchapter 5.

2. Amend ARM 17.36.922 and ARM 17.36.924 to include additional criteria for use by the
department when it hears appeals of local health board variance decisions, to clarify
department procedures for variance review, and to make the rules consistent with statute.
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B. REPEAL, AMENDMENT, OR ADOPTION OF FINAL RULES

1. In the matter of the amendment of air quality rules. The amendment to ARM 17.8.604 would
require Department approval before moving and burning wood and wood byproducts and
clarify compliance with BACT when contemplating and conducting open burning. The
proposal also amends ARM 17.8.612(10), 17.8.613(8), 17.8.614(8), and 17.8.615(6) to be
consistent with the direction of the legislature regarding the process for appealing air quality
permits pursuant to 75-2-211, MCA.

2. In the matter of the amendment of air quality rules. The amendment of ARM 17.8.763 sets
forth a method of alternative service in the event an owner or operator cannot be found for
regular mail delivery when notifying an owner or operator of a source regulated under Title
17, Chapter 8, Subchapter 7 regarding the Department’s intent to revoke a permit.

C. FINAL ACTION ON CONTESTED CASES

1. In the matter of violations of the Public Water Supply Laws by Gregory C. MacDonald
at Highwood Mobile Home Park, PWSID #MT0004681, Cascade County, Montana,
BER 2010-14 PWS. On February 15, 2011, the Board received a joint Stipulation for
Dismissal. An order dismissing the case will be presented for signature by the Chair.

D. NEW CONTESTED CASES

1. In the matter of violations of the Opencut Mining Act by Deer Lodge Asphalt, Inc., at
the Olsen Pit, Powell County, Montana, BER 2011-02 OC. The Board received the appeal
on March 8, 2011. The Board may appoint a permanent hearings examiner or decide to hear
the matter.

E. OTHER ACTION ON CONTESTED CASES

1. In the matter of violations of the Montana Underground Storage Tank Act by Juniper
Hill Farm, LLC, at Lakeside General Store, Lewis and Clark County, BER 2009-18
UST. At its December 3, 2010, meeting, the Board reviewed the exceptions, response to
exceptions, and supplemental response to exceptions on the Proposed Order on Penalty, and
approved the proposed order. On January 13, 2011, the Board received Request for Rehearing
from Juniper Hill, requesting a hearing date after February. On January 20, 2011, the Board
received The Department’s Response to Petitioner’s Request for Rehearing requesting that
the Board reject the request for rehearing.

IV. GENERAL PUBLIC COMMENT

Under this item, members of the public may comment on any public matter within the jurisdiction of
the Board that is not otherwise on the agenda of the meeting. Individual contested case proceedings
are not public matters on which the public may comment.

V. ADJOURNMENT
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TELECONFERENCE MINUTES
JANUARY 28, 2011
Call to Order

The Board of Environmental Review’s regularly scheduled meeting was called to order by
Chairman Russell at 9:05 a.m., on Friday, January 28, 2011, via teleconference, in Room
111 of the Metcalf Building, 1520 East Sixth Avenue, Helena, Montana.

Attendance
Board Members Present: Larry Mires

Board Members Present (via telephone): Chairman Joseph Russell, Marvin Miller, Heidi Kaiser,
Robin Shropshire, Larry Anderson, and Joe Whalen

Board Attorney Present: Katherine Orr, Attorney General’s Office, Department of Justice
Board Secretary Present: Joyce Wittenberg
Court Reporter Present: Laurie Crutcher, Crutcher Court Reporting

Department Personnel Present: Tom Livers (Deputy Director); John North and David Rusoff —
Legal; Judy Hanson — Permitting & Compliance Division; Jon Dilliard, Eugene Pizzini,
and Shelley Nolan — Public Water Supply & Subdivisions Bureau; David Klemp and Debra
Wolfe — Air Resources Management Bureau; John Arrigo — Enforcement Division

Interested Persons Present: no members of the public were present



LAl

I1.A.la

I1.LA.1.b

I1.LA.l.c

I1.A.1.d

I1.LA.le

ILA.1f

I.A.1g

Review and approve December 3, 2010, Board teleconference meeting minutes.

Mr. Mires MOVED to approve the December 3, 2010, meeting minutes. Mr. Miller
SECONDED the motion. The motion CARRIED with a unanimous Vote.

In the matter of CR Kendall Corporation’s request for a hearing to appeal DEQ’s
decision to deny a minor permit amendment under the Metal Mine Reclamation Act,
BER 2002-09 MM.

In the matter of the Notice of Violations of the Montana Water Quality Act by North
Star Aviation, Inc. at Ravalli County Airport, Ravalli County, BER 2009-10 WQ.

In the matter of the request for hearing regarding the revocation of certificate of
approval ES#34-93-C1-4 for the Fort Yellowstone Subdivision, BER 2009-20/22
SUB.

No discussion took place regarding I1.A.1.a, Il.A.1.b, and 1l.A.1.c.

In the matter of violations of the Montana Underground Storage Tank Act by Jeanny
Hlavka, individually and d/b/a J.R. Enterprise, LLC, at the Fort Peck Station, 301
Missouri Avenue, Fort Peck, Valley County, BER 2010-08 UST.

Ms. Orr noted that a motion for summary judgment had been filed, as well a
response to the motion. She said a reply could be forthcoming.

In the matter of the appeal and request for hearing by Roseburg Forest Products Co. of
DEQ’s Notice of Final Decision regarding Montana Ground Water Pollution Control
System Permit No. MTX000099, BER 2010-09 WQ.

Ms. Orr said a hearing on this matter is scheduled for February 28, but that it could
be moved to May or June.

In the matter of the appeal and request for hearing by Holcim Incorporated regarding
the DEQ’s Notice of Final Decision for MPDES Permit No. MT 0000485, BER 2010-
13 WQ.

Ms. Orr said she had issued a fourth order granting extension of time for the parties
to file a proposed schedule.

In the matter of violations of the Public Water Supply Laws by Gregory C.
MacDonald at Highwood Mobile Home Park, PWSID #MT0004681, Cascade
County, Montana, BER 2010-14 PWS.

Chairman Russell and Ms. Kaiser both noted that the appellant had contacted them
trying to discuss the case. Each said they informed Mr. McDonald that they could not
discuss the matter with him.
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I1.LA.1.h

ILA.Li

LA.Lj

I.A.1.k

I1.A.2.a

I.A.1

In the matter of the appeal and request for hearing by Ronald and Debbie Laubach
regarding the DEQ’s final decision to amend the MATL’s certificate of compliance,
BER 2010-15 MFS.

In the matter of the appeal and request for hearing by Maurer Farms, Inc.; Somerfeld
& Sons Land & Livestock, LLC; Larry Salois, POA; Jerry McRae; and Katrina Martin
regarding the DEQ’s final decision to amend the MATL’s certificate of compliance,
BER 2010-16 MFS.

Ms. Orr said the MATL had filed a motion to dismiss in both these cases and that
Mr. Laubach had submitted a briefing in response. She said oral argument for BER
2010-16 MFS is scheduled for February 3.

In the matter of violations of the Montana Strip and Underground Mine Reclamation
Act by Signal Peak Energy, LLC at Bull Mountain Mine #1, Roundup, Musselshell
County, Montana, BER 2010-17 SM.

In the matter of the appeal and request for hearing by Meat Production Inc., a.k.a.
Stampede Packing Co., regarding the DEQ’s notice of final decision for Montana
Ground Water Pollution Control System (MGWPCS) Permit No. MTX000100, BER
2010-18 WQ.

No discussion took place regarding items II.A.1.i and I1I.A.1].

In the matter of violations of the Montana Underground Storage Tank Act by Juniper
Hill Farm, LLC, at Lakeside General Store, Lewis and Clark County, BER 2009-18
UST.

Ms. Orr said Juniper Hill had filed a motion for rehearing, and that the DEQ had
filed opposition to that motion. She indicated that disposition, in some form, would
occur at the next meeting.

In the matter of the amendment of ARM 17.38.204 regarding the adoption by
reference of 40 CFR 141.65(a).

Mr. Pizzini said the Board had initiated the rulemaking at its October 8, 2010,
meeting and, as proposed, no hearing was held. He said notices of the rulemaking
were sent to interested parties and that no comments were received. He said the DEQ
recommends the Board adopt the rule amendments as proposed.

Chairman Russell asked if there was anyone in the audience who would like to
speak to the matter. No one responded.

Chairman Russell called for a motion to adopt the rule as written and accept the
521/311 Analysis. Mr. Miller so MOVED. Mr. Mires SECONDED the motion. The
motion CARRIED with a unanimous VOTE.
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I1.A.2

111.B.1

111.B.2

111.B.3

I.C.1

In the matter of the amendment of ARM 17.8.102 regarding the Air Quality
Incorporation by Reference rules.

Ms. Wolfe provided background information on the rulemaking; she said a hearing
was held December 6, 2010, and no comments were received. She said the DEQ
recommends adoption of the amendments as proposed.

Chairman Russell called for public comment on the matter. No one responded.

Chairman Russell called for a motion to adopt the amendments, and to accept the
Presiding Officer’s report and the 521/311 Analysis. Ms. Kaiser so MOVED. Mr.
Miller SECONDED the motion. The motion CARRIED with a unanimous VOTE.

In the matter of violations of the Montana Strip and Underground Mine Reclamation
Act by Signal Peak Energy, LLC, at the Bull Mountain Mine #1, Roundup,
Musselshell County, BER 2010-19 SM.

Mr. Whalen MOVED for the Board to hear this matter. Mr. Anderson
SECONDED the motion. Ms. Kaiser RECUSED herself from taking action on this
item. The motion CARRIED with a unanimous VOTE.

In the matter of violations of the Montana Public Water Supply Laws by Belle Creeke
Dental, PWSID #MT0004553, Butte, Silver Bow County, BER 2010-20 PWS.

Chairman Russell called for a motion to appoint Ms. Orr as the permanent hearing
examiner for this matter. Mr. Miller so MOVED. Ms. Shropshire SECONDED the
motion. The motion CARRIED with a unanimous VOTE.

In the matter of violations of the Montana Strip and Underground Mine Reclamation
Act by Carbon County Holdings, LLC, at Carbon County Holdings, Carbon County,
BER 2011-01 SM.

Chairman Russell called for a motion. Ms. Whalen MOVED for the Board to hear
this matter. Ms. Anderson SECONDED the motion. The motion CARRIED with a
unanimous VOTE.

In the matter of violations of the Clean Air Act of Montana by Todd Michael
Mihalko, Jefferson County, Montana, BER 2010-10 AQ.

Ms. Orr explained that this case was settled under Rule 41(a).

Chairman Russell called for a motion to authorize the Board Chair to sign the
dismissal order. Mr. Mires so MOVED. Mr. Miller SECONDED the motion. The
motion CARRIED with a unanimous VOTE.
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V. General public comment

Chairman Russell asked if any member of the public would like to comment on
issues before the Board. There was no response.

V. Adjournment

Chairman Russell called for a motion to adjourn. Mr. Miller so MOVED. Ms.
Kaiser SECONDED the motion. The motion CARRIED with a unanimous VOTE.

The meeting adjourned at 9:30 a.m.

Board of Environmental Review January 28, 2011, minutes approved:

JOSEPH W. RUSSELL, M.P.H.
CHAIRMAN
BOARD OF ENVIRONMENTAL REVIEW

DATE
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Joseph W. Russell, Chairperson

Montana Board of Environmental Review
P.O. Box 200901

Helena, MT 59620-0901

Subject: EPA’s Action on Revisions to
Montana’s Surface Water
Quality Standards

Dear Mr. Russell;

The U.S. Environmental Protection Agency Region 8 (EPA) has completed its
review of Montana’s revised water quality standards (WQS) in Department Circular
DEQ-7 (DEQ-7), and I am pleased to inform you that today the Region is approving the
revisions described in the enclosure. The Montana Board of Environmental Review (the
Board) adopted these revisions on July 23, 2010, and submitted them to EPA for review
with a letter dated November 18, 2010, from Richard H. Opper, Director of Montana
Department of Environmental Quality (DEQ). The submittal package included: (1) a
copy of the notice of proposed amendments and notice of extension of the comment
period; (2) notice of final adoption of the amendments with the State’s response to
comments; (3) revised DEQ-7 (August 2010 edition); and (4) a letter certifying that the
amendments were adopted in accordance with State law. Receipt of the submittal
package on November 23, 2010, initiated EPA’s review pursuant to Section 303(c) of the
Clean Water Act (CWA or the Act) and the implementing federal water quality standards
regulation (40 CFR Part 131). EPA commends the Board and DEQ for adopting
significant improvements to the State’s WQS.

The principal revisions to DEQ-7 include:

e Eighteen new and one revised human health criteria for pesticides;

e Three new human health criteria consistent with EPA’s national criteria
recommendations published pursuant to CWA Section 304(a);

e Four revised human health criteria consistent with EPA’s criteria
recommendations;



e Addition of duration (averaging period) and revision of the allowable
exceedence frequency for both acute and chronic aquatic life criteria to be
consistent with long-standing EPA guidance; and

¢ Six aquatic life criteria revised to reflect the change in exceedence frequency
consistent with EPA’s CWA Section 304(a) criteria recommendations.

A detailed rationale for our approval of these provisions under the CWA can be found in
the attached enclosure.

Agency Review

The CWA Section 303(c)(2), requires States and authorized Indian Tribes to
submit new or revised water quality standards to EPA for review. EPA is to review and
approve, or disapprove, the submitted standards. Pursuant to CWA Section 303(c)(3), if
EPA determines that any standard is not consistent with the applicable requirements of
the Act, the Agency shall notify the State or authorized Tribe and specify the changes to
meet the requirements. If such changes are not adopted by the State or authorized Tribe
within ninety days after the date of notification, EPA is to propose and promulgate such
standard pursuant to CWA Section 303(c)(4). The Region’s goal has been, and will
continue to be, to work closely with States and authorized Tribes throughout the
standards revision process as a means to avoid the need for such disapproval and
promulgation actions. Pursuant to EPA’s Alaska Rule (40 CFR Section 131.21(c)), new
or revised state standards submitted to EPA after May 30, 2000, are not effective for
CWA purposes until approved by EPA.

Endangered Species Act Requirements

It is important to note that EPA’s approval of Montana’s Water Quality Standards
is considered a federal action which may be subject to the Section 7(a)(2) consultation
requirements of the Endangered Species Act (ESA). Section 7(a)(2) of the ESA states
that “each federal agency ... shall ...insure that any action authorized, funded or carried
out by such agency is not likely to jeopardize the continued existence of any endangered
species or threatened species or result in the destruction or adverse modification of
habitat of such species which is determined to be critical...”

EPA’s approval of the water quality standards revisions, therefore, may be subject
to the results of consultation with the U.S. Fish and Wildlife Service (Service) pursuant to
Section 7(a)(2) of the ESA. Nevertheless, EPA also has a Clean Water Act obligation, as
a separate matter, to complete its water quality standards action. Therefore, in approving
the State’s WQS today, EPA is completing its CWA Section 303(c) responsibilities.
However, should the consultation process with the U.S. Fish and Wildlife Service
identify information regarding impacts on listed species or designated critical habitat that
supports amending EPA’s approval, EPA will, as appropriate, revisit and amend its
approval decision for those new or revised water quality standards.



WQS Approved Without Condition
EPA is approving the following WQS without condition:

Eighteen new and one revised human health criteria for pesticides;
Three new human health criteria consistent with EPA’s national criteria
recommendations published pursuant to CWA Section 304(a); and

e Four revised human health criteria consistent with EPA’s criteria
recommendations.

WQS Approved Subject to ESA Consultation

Several revisions to aquatic life criteria are approved for purposes of CWA
Section 303(c), subject to the results of consultation under Section 7(a)(2) of the ESA.
The Region has initiated consultation with the U.S. Fish and Wildlife Service on the
following provisions:

e Addition of duration (averaging period) and revision of the allowable
exceedence frequency for both acute and chronic aquatic life criteria to be
consistent with long-standing EPA guidance;

¢ Six aquatic life criteria revised to reflect the change in exceedence frequency
consistent with EPA’s CWA Section 304(a) criteria recommendations; and

¢ Deletion of the Endosulfan Sulfate aquatic life criteria.

Provisions for Which EPA is Taking no Action

There are several provisions that EPA is not acting on today (see the attached
enclosure). In general, editorial revisions such as updating references or adding
synonymns for pollutants do not constitute new or revised WQS. In addition, a number of
the new WQS jointly address surface water and ground water, as required by Montana’s
Agricultural Chemical Groundwater Protection Act. Although EPA supports the
protection of ground water quality and has a number of programs invested in the
protection of that resource, our CWA Section 303(c) approval and disapproval authority
does not apply to ground water. Therefore, EPA is taking no action on the ground water
WQs.

Indian Country

The water quality standards approvals in today’s letter apply only to waterbodies
in the State of Montana, and do not apply to waters that are within Indian country, as
defined in 18 U.S.C. Section 1151. “Indian country” includes the Fort Peck, Flathead,
Rocky Boy’s, Blackfeet, Fort Belknap, Crow and Northern Cheyenne Indian
Reservations; any land held in trust by the United States for an Indian tribe and any other
areas defined as “Indian country” within the meaning of 18 U.S.C. 1151. Today’s letter
is not intended as an action to approve or disapprove water quality standards applying to



waters within Indian country. EPA, or authorized Indian tribes, as appropriate, will retain
responsibilities for water quality standards for waters within Indian country.

Conclusion

EPA commends the Board and DEQ for the significant improvements to
Montana’s WQS and looks forward to continuing the work of protecting and improving
Montana’s surface waters. If you have questions concerning this letter, the most
knowledgeable person on my staff is Tonya Fish at 303-312-6832.

Sincerely,

Gk & Gupltcll

Carol L. Campbell

Assistant Regional Administrator

Office of Ecosystems Protection
and Remediation

Enclosure
cc: Richard Opper, Director of Montana Department of Environmental Quality



Rationale for EPA’s Action on Montana’s Revised
Surface Water Quality Standards

WQS Approved Without Condition

New and Revised Pesticide Criteria for the Protection of Human Health

Montana’s Agricultural Chemical Ground Water Protection Act (ACGWPA) requires
that the Board adopt numeric WQS for ground water for agricultural chemicals
(pesticides) that are known or predicted to occur in the State’s ground water (MCA 80-
15-201). As a result, DEQ-7 is regularly updated with new human health-based standards
for pesticides. In adopting the new and revised standards for pesticides, the Board elected
to apply those standards to both ground water and surface water. EPA supports this
decision. In the Agency’s view, the Board has taken a prudent public health protection
position in applying the new and revised standards to both ground water and surface
water. Because EPA’s CWA Section 303(c) approval authority is limited to WQS for
surface water, today’s EPA action is limited to the application of the criteria discussed
below to surface water.

ACGWPA requires that the numeric WQS must be the same as any promulgated' or
nonpromulgated? federal standards published by EPA, unless new technical information
justifies a different standard. In general, the State uses the Maximum Contaminant Level
(MCL) established by EPA under the Safe Drinking Water Act. MCLs are the maximum
permissible level of a contaminant in water delivered to users of a public water system
(40 CFR Section 141.2). If there is no MCL, the State uses the EPA Lifetime Health
Advisory (LHA), which considers the health effects of a chemical on a person weighing
70 kilograms and drinking 2 liters of water per day over a lifetime (the standard exposure
scenario for drinking water). If there is no MCL or LHA, the State requests the assistance
of EPA Region 8 in establishing a standard consistent with Montana Code Annotated
(MCA) 80-15-201(3). EPA has not published an MCL or LHA for any of the pesticides
in today’s action. In letters dated February 25, 2009 and September 25, 2009, the State
requested the assistance of the Region in developing WQS for the pesticides in today’s
action. The Region responded with letters dated March 4, 2009 and October 8, 2009. The
Region used the following health advisory (HA) formula:

HA = RfD (mg/kg-day) x 70 kg x 1 day/2 Liters x RSC
where RfD = a Chronic Reference Dose, or safe exposure level, based on toxicity

information, and RSC = the Relative Source Contribution, or the proportion of the total
permissible dose that is derived from water, versus other exposure routes. The RSC is

' Defined as a Maximum Contaminant Levels (MCLs) established by EPA under the provisions of the Safe
Drinking Water Act, a national primary drinking water standard, or an interim drinking water regulation or
other EPA regulation based on federal law (MCA 80-15-102(18)).

? Defined as a health advisory or a suggested no adverse response level that is published by EPA (MCA 80-
15-102(12)).



applied to ensure that the total exposure to the chemical from all environmental media
(drinking water, food, and air) is below the RfD. In the absence of reliable information
from food and air, the EPA Drinking Water Program uses a value of 0.2 for the RSC. The
calculated value is rounded to one significant digit.

The general equation for a HA based on the Oral Cancer Slope Factor is:
HA = Target Cancer Risk x 70 kg x 1 day/2 L x 1/Oral Cancer Slope Factor

Montana uses a Target Cancer Risk level of 10™ (1 in 100,000). The calculated value is
rounded to one significant digit.

For chemicals considered to be Possible Human Carcinogens (Group C), the EPA
Pesticide Program has determined that a linear low-dose extrapolation using the Oral
Cancer Slope Factor is not appropriate based on the mode of action® of the chemical and
an Oral Cancer Slope Factor is not calculated. For these chemicals, the Pesticide Program
has determined that the RfD is protective of the cancer endpoint.* This approach was
used for Difenoconazole, Dimethenamid, Propioconazole, Pyrasulfotole, and
Tebuconazole.

For each pesticide in today’s action, the basis for the adopted revisions is summarized
below (listed in the order they appear in the August 2010 DEQ-7).

1. Aminopyralid (page 9)

The EPA Pesticide Program RfD is 0.5 mg/kg-day. Based on the standard formula, the
advisory is:

HA = 0.5 (mg/kg-day) x 70 kg x 1 day/2 Liters x 0.2 =4 mg/L (4,000 pg/L)

Reference: ~ Aminopyralid; Pesticide Tolerance (70 Fed. Reg. 46,419-46,428,
August 10, 2005)

2. Azinphos methyl and degredate azinphos methyl oxon (page 10)

The EPA Pesticide Program RfD is 0.00149 mg/kg-day. Based on the standard formula,
the advisory is:

HA = 0.00149 (mg/kg-day) x 70 kg x 1 day/2 Liters x 0.2 = 0.01 mg/L (10 pg/L)

Reference:  Azinphos-methyl; Reregistration Eligibility Decision, July 31, 2006

3 The term “mode of action” is defined as a sequence of key events and processes, starting with interaction
of an agent with a cell, proceeding through operational and anatomical changes, and resulting in cancer
formation. See Guidelines for Carcinogen Risk Assessment Section 1,3.2, at

http://www .epa.gov/osa/mmoaframework/pdfs/CANCER-GUIDELINES-FINAL-3-25-05%5B1%SD.pdf.
* See Guidelines for Carcinogen Risk Assessment Section 3.3.1. and 3.3 .4.




3. Difenoconazole (page 24)

The EPA Pesticide Program RfD is 0.01 mg/kg-day. Based on the standard formula, the
advisory is:

HA = 0.01 (mg/kg-day) x 70 kg x 1 day/2 Liters x 0.2 = 0.07 mg/L (70 pg/L)
Reference: Difenoconozole; Pesticide Tolerance (73 Fed. Reg. 1,503-1,508,
January 9, 2008)
Difenoconozole; Risk Assessment, November 9, 2007

4. Dimethenamid and degredate demethenamid OA (page 24)

The EPA Pesticide Program RfD is 0.05 mg/kg-day. Based on the standard formula, the
advisory is:

HA = 0.05 (mg/kg-day) x 70 kg x 1 day/2 Liters x 0.2 = 0.4 mg/L (400 pg/L)

Reference:  Dimethenamid; Petition for Tolerance (68 Fed. Reg. 11,850-11,855,
March 12, 2003)

5. Ethion (page 28)

The EPA Pesticide Program RfD is 0.0005 mg/kg-day. Based on the standard formula,
the advisory is:

HA = 0.0005 (mg/kg-day) x 70 kg x 1 day/2 Liters x 0.2 = 0.004 mg/L (4 ug/L)
Reference:  Ethion; Reregistration Eligibililty Decision, April 27, 2001
6. Ethofumesate (page 29)

The EPA Pesticide Program RfD is 1.3 mg/kg-day. Based on the standard formula, the
advisory is:

HA = 1.3 (mg/kg-day) x 70 kg x 1 day/2 Liters x 0.2 = 9 mg/L (9,000 pg/L)

Reference: Ethofumesate; Pesticide Tolerance (71 Fed. Reg. 51,510-51,516,
August 30, 2006)
Ethofumesate; Reregistration Eligibility Decision, September 2005
Ethofumesate; Risk Asssessment, April 24, 2006



7. Fenbuconazole (page 29)

The EPA Pesticide Program Oral Cancer Slope Factor of 3.59 x 107 (mg/kg-day)'l,
Based on the standard formula, the advisory is:

HA=10"x1day/2 L x 70 kg x 1/[3.59 x 107 (mg/kg-day)'l] = 0.1 mg/L (100 pg/L)

Reference: Fenbuconazole; Pesticide Tolerance (73 Fed. Reg. 50,556-50,563,
August 27, 2008)
Fenbuconazole; Risk Assessment, June 12, 2008

8 and 9. Flucarbazone and metabolite Flucarbazone sulfonamide (page 29) (listed
separately in DEQ-7, but rationale is the same)

The EPA Pesticide Program RfD is 0.36 mg/kg-day. Based on the standard formula, the
advisory is: '

HA = 0.36 (mg/kg-day) x 70 kg x 1 day/2 Liters x 0.2 = 3 mg/L (3,000 pg/L)

Reference: Flucarbazone-sodium; Pesticide Tolerance (71 Fed. Reg. 76,927-76,932,
December 22, 2006)
Flucarbazone-sodium; Time-Limited Pesticide Tolerances (65 Fed. Reg.
58,364-58,375, September 29, 2000)
EPA Pesticide Fact Sheet for Flucarbazone-sodium, September 29, 2000

10. Imazalil (page 33)

The EPA Pesticide Program Oral Cancer Slope Factor of 6.11 x 107 (mg/kg-day)'l,
Based on the standard formula, the advisory is:

HA =107 x 1 day/2 L x 70 kg x 1/[6.11 x 10 (mg/kg-day) '] = 0.006 mg/L (6 pg/L)
Reference: Imazalil; Reregistration Eligibility Decision, September 30, 2003
11. Imazapic (page 33)

The EPA Pesticide Program RfD is 0.5 mg/kg-day. Based on the standard formula, the
advisory is:

HA = 0.5 (mg/kg-day) x 70 kg x 1 day/2 Liters x 0.2 =4 mg/L (4,000 ug/L)

Reference:  Imazapic — Report of the Hazard Identification Assessment Review
Committee, May 3, 2001
Imazapic — Report of the FQPA Safety Factor Committee, June 21, 2001
Imazapic - Results of the Health Effects Division Metabolism Assessment
Review Committee, June 7, 2001



12. Imazethapyr (page 33)

The EPA Pesticide Program RfD is 2.5 mg/kg-day. Based on the standard formula, the
advisory is: '

HA = 2.5 (mg/kg-day) x 70 kg x 1 day/2 Liters x 02=20 mg/L (20,000 pg/L)

Reference:  Imazethapyr; Pesticide Tolerance (67 Fed. Reg. 55,323-55,331,
August 29, 2002)

13. Propioconazole (page 44)

The EPA Pesticide Program RfD is 0.1 mg/kg-day. Based on the standard formula, the
advisory is:

HA = 0.1 (mg/kg-day) x 70 kg x 1 day/2 Liters x 0.2 = 0.7 mg/L (700 ng/L)

Reference: Propiconazole; Pesticide Tolerance (71 Fed. Reg. 55,300-55,307,
September 22, 2006)
Propiconazole; Risk Assessment, June 28, 2006

14. Prosulfuron (page 45)

The EPA Pesticide Program RfD is 0.02 mg/kg-day. Based on the standard formula, the
advisory is:

HA = 0.02 (mg/kg-day) x 70 kg x 1 day/2 Liters x 0.2 = 0.1 mg/L (100 pg/L)

Reference: Prosulfuron; Pesticide Tolerance (61 Fed. Reg. 26,843-26,844, May 29,

1996)
Prosulfuron; Petition for Tolerance (67 Fed. Reg. 79,914-79,918,
December 31, 2002)

15. Pyrasulfotole (page 45)

The EPA Pesticide Program RfD is 0.01 mg/kg-day. Based on the standard formula, the
advisory is:

HA = 0.01 (mg/kg-day) x 70 kg x 1 day/2 Liters x 0.2 =0.07 mg/L

Reference:  Pyrasulfatole; Pesticide Tolerance (72 Fed. Reg. 45,643-45,649,
August 15, 2007)
Pesticide Fact Sheet, Pyrasulfotole, August 2007



16. Sulfometuron, methyl (page 45)

This criterion was revised from 1750 ug/L to 2000 ug/L. The EPA Pesticide Program
RfD is 0.275 mg/kg-day. Based on the standard formula, the advisory is:

HA =0.275 (mg/kg-day) x 70 kg x 1 day/2 Liters x 0.2 = 2 mg/L (2000 pg/L)

Reference:  Reregistration Eligibility Decision on Sulfometuron Methyl, September
2008

17. Sulfosulfuron (page 46)

The EPA Pesticide Program Oral Cancer Slope Factor of 1.03 x 10” (mg/kg-day)”,
Based on the standard formula, the advisory is:

HA =107 x 1 day/2 L x 70 kg x 1/[1.03 x 10~ (mg/kg-day)"'] = 0.3 mg/L (300 pg/L)

Reference: Sulfosulfuron; Pesticide Tolerance (64 Fed. Reg. 27,186-27,192, May 19,
1999; 70 Fed. Reg. 69,457-69,464; 72 Fed. Reg. 54,569-54,574,
September 26, 2007)

18. Tebuconazole (page 46)

The EPA Pesticide Program RfD is 0.029 mg/kg-day. Based on the standard formula, the
advisory is:

HA = 0.029 (mg/kg-day) x 70 kg x 1 day/2 Liters x 0.2 = 0.2 mg/L (200 pug/L)

Reference: Tebuconazole; Pesticide Tolerance (73 Fed. Reg. 27,748-27,756, May 14,
2008; 73 Fed. Reg. 47,065-47,072, May 14, 2008)
Tebuconazole; Risk Assessment, April 18, 2008

These revisions to DEQ-7 have added a significant level of public health protection to
Montana’s water quality standards, and EPA commends the Board and the Department
for making these changes. These health-based standards were calculated using EPA’s
recommended approach for appropriate application of exposure assumptions and toxicity
information. EPA, therefore, has concluded that the new and revised human health
criteria discussed above are scientifically defensible and are consistent with the
requirements of the Clean Water Act and EPA’s implementing regulation at 40 CFR
Section 131.11. Accordingly these revisions are approved.

In addition, Acetochlor was revised to exclude metabolites Acetochlor ESA and
Acetochlor OA, but the numeric criterion was not revised. EPA approved the Acetochlor
criterion on September 4, 2008. Montana intends to assume degradates of unknown
toxicity have the same toxicity as the parent compound and will list them together in
DEQ-7 (i.e., the criterion for Acetochlor includes the degradates of unknown toxicity).



Degradates having their own health advisory will be listed separately in DEQ-7.
Metabolites Acetochlor ESA and Acetochlor OA have independent health advisories, so
it is the State’s intent to adopt separate criteria for these metabolites and list them
separately in DEQ-7. EPA supports this approach and concludes this revision is
consistent with the requirements of the CWA and EPA’s implementing regulation at 40
CFR Section 131.11 and is approved.

New Human Health Criteria for Non Priority Pollutants

The State adopted three new non priority pollutant human health criteria: Nitrosamines,
Nitrosodibutylamine, N, and Nitrosodietylamine, N (all on DEQ-7 page 39). These
criteria are consistent with EPA’s National Recommended Water Quality Criteria
(Criteria Table) published pursuant to CWA Section 304(a).” Therefore, these revisions
are consistent with the requirements of the CWA and EPA’s implementing regulation at
40 CFR Section 131.11 and are approved.

Revised and Deleted Human Health Criteria

The State revised four human health criteria to be consistent with EPA’s Criteria Table.

1. Acrolein (DEQ-7 page 7) was revised from 190 to 60 pg/L consistent with the
new EPA recommendation published on June 10, 2009.

2. Barium (page 10) was revised from 2,000 to 1,000 pg/L consistent with EPA’s
non priority pollutant recommendation.

3. Dinitrotoluene, 2,4- (page 25) was revised from 0.5 to 1.1 pg/L consistent with
EPA’s priority pollutant recommendation.

4. Tricholorophenol, 2,4,5- was revised from 7 to 1800 ug/L consistent with EPA’s
non priority pollutant recommendation.

These criteria are consistent with EPA’s Criteria Table. Therefore, these revisions are
consistent with the requirements of the CWA and EPA’s implementing regulation at 40
CFR Section 131.11 and are approved.

In addition, Endosulfan (page 27) was revised from 110 to 62 ug/L. EPA has no
recommendation for Endosulfan, but 62 ug/L is EPA’s priority pollutant recommendation
for human health for alpha- and beta-Endosulfan and Endosulfan Sulfate. Montana has
adopted EPA's recommended human health criteria of 62 ug/L for alpha- and beta-
Endosulfan, and Endosulfan Sulfate. The State intends to use the Endosulfan criterion of
62 pg/L in those instances where the alpha- and beta- isomers cannot be distinguished by
the analytic technique and the number reported represents the sum of the two isomers.
This provides an additional level of protection and EPA believes these criteria will be
adequate to protect designated uses, therefore, this revision is consistent with the

3 Available at http://water.epa.gov/scitech/swguidance/waterquality/standards/current/index.cfm.




requirements of the CWA and EPA’s implementing regulation at 40 CFR Section 131.11
and is approved.

Montana also revised the criterion for Radon 222 from 15 picocuries/liter to 300
picocuries/liter. EPA published a draft MCL of 300 picocuries/liter in 1999 (65 Fed. Reg.
59,246, 59,252, November 2, 1999) and this recommendation is still listed in the 2009
Edition of the Drinking Water Standards and Health Advisories.® EPA believes this
criterion will provide adequate protection for human health. This revision is consistent
with the requirements of the CWA and EPA’s implementing regulation at 40 CFR
Section 131.11 and is approved.

Hexachlorocyclohexane was deleted from DEQ-7. Our understanding is that the State
intends to adopt EPA’s non priority pollutant recommendation for Hexachlorocyclo-
hexane-Technical in the next WQS rulemaking. Montana has adopted human health
criteria for alpha, beta, and gamma hexachlorocyclohexane, and EPA believes these
criteria will be adequate to protect designated uses even in the absence of a criteria for
Hexachlorocyclo-hexane-Technical. Therefore, this revision is consistent with the
requirements of the CWA and EPA’s implementing regulation at 40 CFR Section 131.11
and is approved.

WQS Approved Subject to ESA Consultation

Aquatic Life Criteria Duration and Frequency

The State revised DEQ-7 Footnote 3 and 4 to: (1) add a duration (averaging period) of 1-
hour for acute aquatic life criteria and 96-hour for chronic aquatic life criteria; and (2)
change the allowable exceedence frequency for both acute and chronic aquatic life
criteria from never-to-exceed to one exceedence in three years. Aquatic organisms do not
experience constant, steady exposure, but rather fluctuating exposures. EPA's aquatic life
criteria are intended to protect against short-term (acute) effects like death and
immobilization, and long-term (chronic) effects such as growth and reproduction. Since
1985, EPA has recommended an averaging period of 1-hour for acute criteria and an
averaging period of 4 days or 96 hours for chronic criteria. EPA recommends an average
frequency for excursions of both acute and chronic criteria not to exceed once in 3 years.
EPA selected the 3-year average frequency of criteria exceedence with the intent of
providing for ecological recovery from a variety of severe stresses. This return interval is
roughly equivalent to the critical flow design condition used in developing permit
effluent limits. EPA believes the revised duration and frequency will be adequate to
protect designated aquatic life uses. These revisions are consistent with the requirements
of the CWA and EPA’s implementing regulation at 40 CFR Section 131.11 and are
approved.

¢ See http://water.epa.gov/action/advisories/drinking/upload/dwstandards2009.pdf

7 See EPA’s Guidelines for Deriving Numerical National Water Quality Criteria for the Protection of
Aquatic Organisms and Their Uses at
http://water.epa.gov/scitech/swguidance/waterquality/standards/upload/2009_01_13_criteria_85guidelines.

pdf




The State also revised six aquatic life criteria to reflect the change in exceedence
frequency. EPA’s 1980 criteria method resulted in never-to-exceeded acute criteria,
whereas the 1985 criteria method resulted in 1-hour average acute criteria that included a
1-in-3 year allowable exceedence frequency. For acute aquatic life criteria derived using
the 1980 EPA aquatic life criteria method (see Footnote G in EPA’s Criteria Table), EPA
recommends dividing by a factor of two in order to approximate an acute criterion that
would result from the 1985 aquatic life criteria method. The following acute aquatic life
criteria were divided by two consistent with Footnote G in EPA’s Criteria Table:
Chlordane (DEQ-7 page 16), Endosulfan I and II (page 27), Heptachlor (page 31), and
p,p'-Dichlorodiphenyltrichloroethane (page 41, listed as 4,4’-DDT in EPA’s Criteria
Table). Endrin was also divided by two, but does not have to be. The Footnote G in
EPA’s Criteria Table indicates Endrin only needs to be divided by two for the saltwater
criterion. Silver is also listed in Footnote G, but because the State excluded Silver from
DEQ-7 Footnote 3, it does not have to be divided by two because it remains a never-to-
exceed acute criterion. These revisions are consistent with the requirements of the CWA
and EPA’s implementing regulation at 40 CFR Section 131.11 and are approved.

Endosulfan Sulfate

The State deleted the Endosulfan Sulfate aquatic life criteria from DEQ-7. EPA has a
CWA Section 304(a) recommendation for human health, but not for aquatic life. Montana
has adopted EPA’s recommended aquatic life criteria for alpha- and beta-Endosulfan (the
parent compounds of endosulfan sulfate), therefore, EPA believes these criteria will be
adequate to protect designated uses even in the absence of an aquatic life criterion for
Endosulfan Sulfate. This revision is consistent with the requirements of the CWA and
EPA’s implementing regulation at 40 CFR Section 131.11 and is approved.

Provisions for Which EPA is Taking No Action

There are several provisions that EPA is not acting on today because EPA has determined
they are not WQS requiring EPA review and approval under CWA Section 303(c). EPA
considers provisions that define, change, or establish magnitude, duration, or frequency
to be a})plied, for example, in state/tribal attainment decisions to be new or revised

WQS." The following provisions do not constitute new or revised WQS:

e Updated references to DEQ-7 (ARM 17.30.502, 17.30.619, 17.30.702,
17.30.1001, 17.36.345, 17.55.102, 17.56.507, 17.56.608);

Revisions to the introduction to DEQ-7;

Addition of synonyms for the parameters listed in the first column of DEQ-7;
Changes to CASRN, NIOSH, or SAX numbers in the second column of DEQ-7;
Editorial revisions and updated references in Footnote 2, 9, 14, 17,

Deletions from Footnote 16 (the same language regarding the total recoverable
procedure still exists in Footnote 9);

7 See EPA’s July 6, 2005 Determination on Referral Regarding Florida Administrative Code Chapter 62-
303 Identification of Impaired Surface Waters.



e Deletion of Footnote 3 from the Human Health column heading in DEQ-7, and
revision to Footnote 16 (clarifies the allowable exceedance frequency remains
never-to-exceed for all human health criteria);

e Addition of Footnote 36 (provides clarification, but simply restates the
requirements of MCA 75-5-301(2)(b)(i), which was approved by EPA on January
26, 1999); and

e Any criteria applicable to ground water. EPA’s CWA Section 303(¢c) approval and
disapproval authority does not apply to ground water.

In addition, EPA is not acting on the new human health criterion for delta-
Hexachlorocyclohexane. This pollutant was listed in the 2008 DEQ-7, but had no
criterion. The State adopted 0.2 pg/L in error and has informed the Region the intent is to
delete this criterion in the next rulemaking. This parameter is listed as delta-BHC in
EPA’s Criteria Table for priority pollutants, but does not include a numeric criterion
recommendation.

Imidacloprid was listed in error as a new pesticide criterion. That criterion was approved
by EPA in an action letter dated September 4, 2008, therefore, no additional EPA action
is required.

EPA is not acting on the addition of Triclopyr to DEQ-7 at the request of the State.

The State adopted the new acute aquatic life criteria for acrolein consistent with EPA’s
CWA Section 304(a) criteria recommendation published in September 2009. However,
the State inadvertently did not include the chronic criterion in DEQ-7. EPA’s
understanding is that this will be corrected in the next rulemaking, so we will not take
action until the chronic criterion is adopted.
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BOARD OF ENVIRONMENTAL REVIEW
AGENDA ITEM
EXECUTIVE SUMMARY FOR RULE AMENDMENT

AGENDA # lIl.LA.1

AGENDA ITEM SUMMARY - The department requests approval of amendments to the
public water supply rules to:

1. Amend existing public water supply engineering fee ruiles to lower fees for
reviewing plans and specifications for rural water distribution systems;

2. Amend water hauler rules for clarification of existing requirements; and

3 Amend public water supply engineering review rules to correct an internal
reference.

LisT oF AFFECTED RULES - ARM 17.38.101, 108, 502, 511, and 513

AFFECTED PARTIES SUMMARY - Owners of "rural water distribution systems", water
haulers regulated as public water supply systems, and owners that may seek a
deviation from adopted design standards during plan review.

ScoPE OF PROPOSED PROCEEDING - The department is requesting initiation of rulemaking
and appointment of a hearing officer for a public hearing.

BACKGROUND - Section 75-6-108(3), MCA, states, "The board shall by rule prescribe
fees to be assessed by the department on persons who submit plans and specifications
for construction, alteration, or extension of a public water supply system or public
sewage system. The fees must be cornmensurate with the cost to the department for
reviewing the plans and specifications." Some rural water distribution systems have
long stretches of main with relatively simple construction and few service connections.
The Department is proposing a lower fee for reviewing plans and specification for these
systems, to reflect reduced costs of review.

The remaining proposed changes are intended to clarify existing requirements
and correct an error in a reference. The water hauler rules have not been significantly
modified since they were transferred from DHES. Unfortunately, the existing language
can be misread so as to cause confusion for both regulators and the regulated public.
The proposed amendments are not intended to add new requirements, but to clarify
existing requirements as they are currently applied. The final proposed amendment is
intended to correct a citation reference. A previous change in rule numbering created a
situation where a reference is made to an unrelated section. The proposed change wiil
correct the internal reference to conform to the original intent of the rule.

HEARING INFORMATION - The Department recommends the Board appoint a hearing
officer and conduct a public hearing to take comment on the proposed amendments.



BOARD OPTIONS - The Board may:

1. Initiate rulemaking, appoint a hearing officer, and schedule a hearing;

2. Determine that the adoption of rules is not appropriate and decline to
initiate rulemaking; or

3. Direct the Department to modify the rulemaking and proceed.

DEQ RECOMMENDATION — The Department recommends initiation of rulemaking and
appointment of a hearing officer for a public hearing.

ENCLOSURES - Draft Notice of Public Hearing on Proposed Amendment.



-
BEFORE THE BOARD OF ENVIRONMENTAL REVIEW

OF THE STATE OF MONTANA

NOTICE OF PUBLIC HEARING ON
PROPOSED AMENDMENT

In the matter of the amendment of ARM
17.38.101, 17.38.106, 17.38.502,
17.38.511, and 17.38.513 pertaining to
plans for public water supply or
wastewater system, fees, definitions,
water supply, and chemical treatment of
water

(PUBLIC WATER AND SEWAGE
SYSTEM REQUIREMENTS)

TO: All Concerned Persons

1. On ,2011,at___ _.m., the Board of Environmental
Review will hold a public hearing [in/at address], Montana, to consider the proposed
amendment of the above-stated rules.

2. The board will make reasonable accommodations for persons with
disabilities who wish to participate in this public hearing or need an alternative
- accessible format of this notice. If you require an accommodation, contact Elois
Johnson, Paralegal, no later than 5:00 p.m., , 2011, to advise us of
the nature of the accommodation that you need. Please contact Elois Johnson at
Department of Environmental Quality, P.O. Box 200901, Helena, Montana 59620-
0901, phone (406) 444-2630; fax (406) 444-4386; or e-mail ejohnson@mt.gov.

3. The rules proposed to be amended provide as follows, stricken matter
interlined, new matter underlined:

17.38.101 PLANS FOR PUBLIC WATER SUPPLY OR WASTEWATER
SYSTEM (1) and (2) remain the same.

(3) As used in this rule, the following definitions apply in addition to those in
75-6-102, MCA:

(a) through (e)(ii) remain the same.

(f_"Rural distribution system" means those portions of a water distribution
system that are outside the limits of a city or town and that:

(i) _have fewer than one service connection per mile on average;

(i) are constructed of water mains six inches in diameter or less; and

(iii) do not provide fire flows.

(f) through (I)(ii) remain the same, but are renumbered (g) through (m)(ii).

(4) A person may not commence or continue the construction, alteration,
extension, or operation of a public water supply system or wastewater system until
the applicant has submitted a design report along with the necessary plans and
. specifications for the system to the department or a delegated division of local
government for its review and has received written approval. Three sets of plans
and specifications are needed for final approval. Approval by the department or a
delegated division of local government is contingent upon construction and operation
of the public water supply or wastewater system consistent with the approved design
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report, plans, and specifications. Failure to construct or operate the system
according to the approved plans and specifications or the department's conditions of
approval is an alteration for purposes of this rule. Design reports, plans, and
specifications must meet the following criteria:

(a) through (i) remain the same.

() the department may grant a deviation from the standards referenced in
(4)(a) through & (e) when the applicant has demonstrated to the satisfaction of the
department that strict adherence to the standards of this rule is not necessary to
protect public health and the quality of state waters. Deviations from the standards
may be granted only by the department.

(5) through (18) remain the same.

AUTH: 75-6-103, MCA
IMP: 75-6-103, 75-6-112, 75-6-121, MCA

17.38.106 FEES (1) remains the same.

(2) Department review will not be initiated until fees calculated under (2)(a)
through (e) and (5) have been received by the department. If applicable, the final
approval will not be issued until the calculated fees under (3) and (4) have been paid
in full. The total fee for the review of a set of plans and specifications is the sum of
the fees for the applicable parts or subparts listed in these citations.

(a) The fee schedule for designs requiring review for compliance with
Department Circular DEQ-1 is set forth in Schedule |, as follows:

SCHEDULE |

Policies

ultra violet disinfection ..o $ 700

point-of-use/point-of-entry treatment..........................c $ 700
Section 1.0 Engineering Report..............ccoviiieiiiiceecceee e, $ 280
Section 3.1 Surface water

quality and quantity...........ccooviviiiiiiiiei e $ 700

SITUCIUIES ..., $ 700
Section 3.2 Ground Water...........oooiiiniiiiee e $ 840
Section 4.1 Clarification

standard clarification..............co.oovvi i $ 700

SOlid CONtACt UNIS ..o $ 1,400
Section 4.2 Filtration

=Y o1 (o [ = | (= 2O PSR RSP UURUUSUUURUR $1,750

pressure filtration ................ccoocoiiiii $ 1,400

diatomaceous earth ..............ooiiiiiiii e e $ 1,400

SIOW SANA. ..o e e $ 1,400

direCt filtration ............oooviieieee e $ 1,400

biologically active filtration ................c.ccccciiiiiii $ 1,400

membrane fitration ..........coooooone e $ 1,400

micro and ultra filtration ..o $ 1,400

bag and cartridge filtration ...............ccccooeiiiii e $ 420
Section 4.3 DiSINfECHON .....coieei et $ 700
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Section 4.4 SOftENING ........ccoveiveeeee e $ 700
Section 4.5 Aeration _
natural draft ..o $ 280
forced draft ..o $ 280
SPTAY/PTESSUIE ....ceiiniiiee ettt eeteeee e et ee e e e e et ten e nne e e e $ 280
PACKEA tOWET ......ooiiiiiiiieee et $ 700
Section 4.6 Iron and MANGANESE..............ccocvveiieiiiiiee e $ 700
Section 4.7 Fluoridation................ccoooeieiii i $ 700
Section 4.8 Stabilization ...................ovoiiiiie e $ 420
Section 4.9 Taste and odor control..................ooooeiviiiiiiiiee e, $ 560
Section 4. 10 MiCroSCreening ............ovvvvvieieieiiieecceeceeeee et $ 280
Section 4.11 10N €XChANGE ...........ooviiiiiiieieeeeeece e $ 700
Section 4.12 Adsorptive media.................ccoiiiiii e $ 700
Chapter 5 Chemical application................c..ccoooi oo $ 980
Chapter 6 Pumping facilities.............cccccoooiii e $ 980
Section 7.1 Plant storage ............oooviiiiiiiiie e $ 980
Section 7.2 Hydropneumatic tanks................ooooeieeiiini i $ 420
Section 7.3 Distribution storage..................cccoooiie $ 980
Section 7.4 CiSteINS ... ..o $ 420
Chapter 8 Distribution system ‘
Perlotfee. ..., $ 70
non-standard specifications ..............cccccovvviiiiiieii $ 420
transmission distribution (per lineal foot) .................c.cccoooooe $ 0.25
rural distribution_system (per lineal foot) ..........cccccccccvevviiiiiiininnnn. $ 003
Chapter 9Waste disposal .............cooooiiiiiiii e $ 700
Appendix A
NEW SYSTEMS ... $ 280
MOdIficatioNS.............oooiii i, $ 140

(b) through (7) remain the same.

AUTH: 75-6-108, MCA
IMP: 75-6-108, MCA

REASON: The proposed amendments to ARM 17.38.101 provide a definition
for "rural water system" and correct an erroneous internal reference in ARM
17.38.101(4)(j). The proposed definition of "rural water system” is necessary to
implement the reduced design review fees for those systems as proposed in the
amendments to ARM 17.38.106, discussed below. Rural water systems are those
that are outside of cities and that have mains with relatively simple construction and
long stretches of main without service connections.

ARM 17.38.101(4)(j) authorizes deviations from standards referenced in
(4)(a) through (f). The standards that were intended to be referenced were those in
(4)(a) through (e), which are department circulars and rules incorporated in this rule
by reference. The proposed amendment is necessary to conform the language of
the rule to the original intent.

The proposed amendment to ARM 17.38.106 adds a new fee category for
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rural distribution systems. The new rate will reduce fees for review of those
systems. These systems have large distribution systems but are fairly simple to
review. The new lower fee rate is necessary in order for the review fee to reflect
actual review costs to the department, as required under 75-6-108(3), MCA.
Systems that would submit plans under this new definition and fee schedule would
see a significant reduction in their review fees, from 25 cents/lineal foot to three
cents/ lineal foot. The department does not have sufficient information to estimate
the number of fee payers nor the lineal feet of distribution systems that may be
affected by the reduced fee.

17.38.502 DEFINITIONS (1) remains the same.

(2) "Water hauler" is a person engaged in the business of transporting water,
to-be-used-for-human-consumption through a non-piped conveyance, from a water
source to a cistern or other reservoir by-tenr-ormore-families-or to be used for human
consumption in a public water supply system. As defined in 75-6-102, MCA, a public
water supply system is a system that has at least 15 service connections or that
reqularly serves at least 25 or more persons daily for atdeast any 60 or more days of
the in a calendar year.

AUTH: 75-6-103, MCA
IMP: 75-6-103, MCA

REASON: The proposed amendment to ARM 17.38.502 is necessary to
clarify that the water hauler requirements apply only to non-piped means of delivery.
The amendments also conform the rule to the current definition of "public water
supply system"” set forth in 75-6-104(14), MCA.

17.38.511 WATER SUPPLY (1) Water to be hauled must be taken from a
supply-approved-by-the department-approved community public water supply
system and from a department-approved water loading station that meets the
requirements of Department Circular DEQ-1.

(2) Periodical Water haulers shall collect bacteriological samples wilkbe
collested from the water hauling equipment by-the-departmentorits-authorized
representatives at least once per month for each approved public water supplier the
hauler uses that month.

(3) If a water hauler's public water supplier is in compliance with the
monitoring and maximum contaminant level requirements set forth in ARM title 17,
chapter 38, subchapter 2, the water hauler is not required to duplicate the entry point
sampling of the supplier unless specifically required to do so by the department.

AUTH: 75-6-103, MCA
IMP: 75-6-103, MCA

REASON: The proposed amendments to ARM 17.38.511(1) clarify that a
water hauler's supply must be a department-approved community public water
supply system. Because water haulers are regulated as community systems, the
water they haul must be received from a system designed and monitored as such.
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The proposed amendments also clarify that water loading stations require
department approval. This amendment is necessary to comply with existing
department requirements for loading stations in Department Circular DEQ-1.
Proposed (2) removes the reference to the department or its representatives
conducting biological sampling. This has not been actual department practice
because of limited staff resources, and amending the rule is necessary to clarify that
bacteriological sampling is the obligation of the water hauler. Finally, proposed (3)
provides that water haulers are not required to duplicate the entry point sampling of
their supplier if the supplier is in compliance with the requirements in ARM Title 17,
chapter 38, subchapter 2. This amendment is necessary to help regulated haulers
in determining applicable sampling requirements.

17.38.513 CHEMICAL TREATMENT OF WATER (1) Eaeh Except as
provided in (3), water haulers shall dose each load of water shall-be-dosed with
enough chlorine to provide a free chlorine or total chlorine residual of at least 0.4
parts per million at the time the water hauling equipment is filled and at the time the
water is delivered to the receiving system. Fhe-wWater haulers shall have-DPD-test
kits use department-approved methods to eheek monitor the chlorine residual
concentration.

Water haulers shall monitor each load of water, and shall record and report chlorine
residual results on department-approved forms. Results must be reported to the
department by the tenth day of the month following delivery. Only the lowest
residual values monitored for each load must be recorded and reported or, if multiple
loads are hauled in a day, only the lowest residual values monitored for the day per
supplier must be recorded and reported.

(4) Water haulers using an approved chloraminated source of water shall

monitor, record, and report residuals as required in (1) and (2), but are not required
to adjust total chlorine levels.

AUTH: 75-6-103, MCA
IMP: 75-6-103, MCA

REASON: The proposed amendments to ARM 17.38.513(1) clarify that the
residual of 0.4 mg/L of free or total chlorine is a minimum that must be maintained
at the time the water hauling equipment is filled and at the time the water is delivered
to the receiving system. Water haulers are not responsible for the quality of the
water after it enters the receiving system. The amendments also require that the
hauler use department-approved methods to monitor chlorine residuals. The
proposed amendments to ARM 17.38.513(2) provide that each load of hauled water
must be monitored, and specify the time and manner of reporting the results to the
department. Proposed (3) clarifies the requirements for haulers that utilize a
chloraminated source of water. Because of the complications associated with
adding chlorine to chloraminated water, as well as the regulatory requirements
applicable to the supplier, haulers utilizing chloraminated sources of water are
required only to monitor and report the chloramines level of the water, and are not
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required to treat the water. The proposed amendments to this rule are necessary to
ensure the safety of hauled water, which has an increased potential of being
exposed to sources of contamination.

4. Concerned persons may submit their data, views, or arguments, either
orally or in writing, at the hearing. Written data, views, or arguments may also be
submitted to Elois Johnson, Paralegal, Department of Environmental Quality, 1520
E. Sixth Avenue, P.O. Box 200901, Helena, Montana 59620-0901; faxed to (406)
444-4386; or e-mailed to ejohnson@mt.gov, no later than 5:00 p.m., January 20,
2011. To be guaranteed consideration, mailed comments must be postmarked on or
before that date.

5. Katherine Orr, attorney for the board, or another attorney for the Agency
Legal Services Bureau, has been designated to preside over and conduct the
hearing.

6. The board maintains a list of interested persons who wish to receive
notices of rulemaking actions proposed by this agency. Persons who wish to have
their name added to the list shall make a written request that includes the name, e-
mail, and mailing address of the person to receive notices and specifies that the
person wishes to receive notices regarding: air quality; hazardous waste/waste oil;
asbestos control;, water/wastewater treatment plant operator certification; solid
waste; junk vehicles; infectious waste; public water supply; public sewage systems
regulation; hard rock (metal) mine reclamation; major facility siting; opencut mine
reclamation; strip mine reclamation; subdivisions; renewable energy grants/loans;
wastewater treatment or safe drinking water revolving grants and loans; water
quality; CECRA,; underground/above ground storage tanks; MEPA,; or general
procedural rules other than MEPA. Notices will be sent by e-mail unless a mailing
preference is noted in the request. Such written request may be mailed or delivered
to Elois Johnson, Paralegal, Department of Environmental Quality, 1520 E. Sixth
Ave., P.O. Box 200901, Helena, Montana 59620-0901, faxed to the office at (406)
444-4386, e-mailed to Elois Johnson at ejohnson@mt.gov, or may be made by
completing a request form at any rules hearing held by the board.

7. The bill sponsor contact requirements of 2-4-302, MCA, do not apply.

Reviewed by: BOARD OF ENVIRONMENTAL REVIEW
BY:
JAMES M. MADDEN JOSEPHW. RUSSELL, M.PH.,
Rule Reviewer Chairman
Certified to the Secretary of State, , 2011.
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BOARD OF ENVIRONMENTAL REVIEW
AGENDA ITEM
EXECUTIVE SUMMARY FOR RULE AMENDMENT

AGENDA ITEM #111.A.2.

AGENDA ITEM SUMMARY - The Department requests amendment of the Board’s subsurface
wastewater treatment rules to:

1. Modify the criteria for Department review of variance decisions of local boards of
health; and

2. Clarify the procedures used by the Department in review of local board variance
decisions.

Li1ST OF AFFECTED RULES - ARM 17.36.922 and ARM 17.36.924

AFFECTED PARTIES SUMMARY — Persons who request a variance from local board of health
wastewater treatment standards, and who file an appeal with the Department regarding the local
board’s decision.

SCoOPE OF PROPOSED PROCEEDING - The Department is requesting initiation of rulemaking with
a public hearing.

BACKGROUND - As required by the Montana Water Quality Act, the Board has adopted
minimum standards for subsurface wastewater disposal. Local boards of health must adopt
regulations that are not less stringent than these state minimum standards. The Board rules must
include criteria for reviewing requests for variances from the minimum standards. By statute,
applicants for a variance can appeal a local board variance decision to the Department.

The Board’s current rules allow local boards to adopt variance criteria in addition to those
in the Board’s rules. The rules also allow the Department to use the local variance criteria when
the Department hears a variance appeal. It was recently determined that this is contrary to
statute. Local variance criteria must be "identical" to the state board criteria, and the Department
must use only the state Board’s criteria in hearing variance appeals. Section 50-2-116(1)(k),
MCA, and § 75-5-304(4), MCA. To comply with the statutes, it is necessary to amend ARM
17.36.922 and ARM 17.36.924 to provide a complete set of variance criteria for use by both local
boards and the Department.

Local variance criteria typically require a variance applicant to make a showing of
hardship to justify a variance. The proposed amendments to the Board rules would add hardship
criteria to the Board’s existing variance criteria. Based on recommendations from local health
departments, the proposed amendments would adopt four additional variance criteria that are
intended to limit variances to unusual circumstances that create hardship for the applicant. The
Board’s existing variance criteria, which will remain in effect, will ensure that variances do not
adversely affect human health or the environment. The proposed amendments would also clarify



the procedures used by the Department when it reviews local board variance decisions.

HEARING INFORMATION - The Department recommends initiation of rulemaking and
appointment of a hearing officer for a public hearing.

BOARD OPTIONS - The Board may:

1. Initiate rulemaking and issue the attached Notice of Public Hearing on Proposed
Amendment;

2. Modify the notice and initiate rulemaking; or

3. Determine that amendment of the rule is not appropriate and deny the

Department's request to initiate rulemaking.
DEQ RECOMMENDATION - The Department recommends initiation of rulemaking.

ENCLOSURES — Draft Notice of Proposed Amendment.



-

BEFORE THE BOARD OF ENVIRONMENTAL REVIEW
OF THE STATE OF MONTANA

In the matter of the amendment of ARM ) NOTICE OF PUBLIC HEARING ON

17.36.922 and 17.36.924 pertainingto ) PROPOSED AMENDMENT
local variances and variance appeals to )
the department ) (SUBDIVISIONS/ON-SITE
) SUBSURFACE WASTEWATER
) TREATMENT)
TO: Ali Concerned Persons
1. On , 2011, at ___.m., the Board of Environmental

Review will hold a public hearing [in/at address], Montana, to consider the proposed
amendment of the above-stated rules.

2. The board will make reasonable accommodations for persons with
disabilities who wish to participate in this public hearing or need an alternative
accessible format of this notice. If you require an accommodation, contact Elois
Johnson, Paralegal, no later than 5:00 p.m., , 2011, to advise us
of the nature of the accommodation that you need. Please contact Elois Johnson at
Department of Environmental Quality, P.O. Box 200901, Helena, Montana 59620-
0901; phone (406) 444-2630; fax (406) 444-4386; or e-mail ejohnson@mt.gov.

3. The rules proposed to be amended provide as follows, stricken matter
interlined, new matter underlined:

17.36.922 LOCAL VARIANCES (1) As provided in this rule, a local board of
health, as defined in 50-2-101, MCA, may grant variances from the requirements in
this subchapter and in Department Circular DEQ-4, 2004-edition except for
requirements established by statute.

(2) The local board of health may grant a variance from a requirement only if
it finds that-all-conditions-in-these-rules-regarding-the-variance-are-met-and that all
of the following criteria are met:

(a) granting the variance will not:

(a) through (f) remain the same, but are renumbered (i) through (vi).

{g) (vi)) cause a nuisance due to odor, unsightly appearance or other
aesthetic consideration;

(b) compliance with the requirement from which the variance is requested
would result in undue hardship to the applicant;

(c) the variance is necessary to address extraordinary conditions that the
applicant could not reasonably have prevented;

(d) no alternatives that comply with the requirement are reasonably feasible;

and

(e) the variance requested is not more than the minimum needed to address
the extraordinary conditions.
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(4) remains the same, but is renumbered (3).

AUTH: 75-5-201, 75-5-305, MCA
IMP: 75-5-305, MCA

REASON: As required by 75-5-305(2)(a), MCA, this subchapter sets out the
board's minimum requirements for control and disposal of sewage. Local boards of
health are required to adopt sewage regulations that are not less stringent than
these minimum standards. Section 50-2-116(1)(k), MCA. The board is also
required to adopt criteria for variances from the minimum standards, and the statutes
provide for an appeal to the department of local board decisions on variances from
the minimum standards. Section 75-5-305(3), MCA. The board's variance criteria
are set out in ARM 17.36.922(2).

The current variance criteria in ARM 17.36.922(2) prohibit variances that
would cause adverse health or environmental effects. When adopted, these criteria
were not intended to be exclusive. ARM 17.36.922(3) authorizes local boards to
adopt criteria in addition to those in ARM 17.36.922(2). The current rules treat the
state variance criteria, like the state substantive standards, as minimum
requirements that local boards may supplement.

A recent department legal opinion determined that the state variance criteria
rules were not consistent with statutory requirements. Section 50-2-116(1)(k), MCA,
requires that local variance criteria be "identical" to the state board criteria. ARM
17.36.922(3), which allows additional local variance criteria, is inconsistent with 50-
2-116(1)(k), MCA.. In addition, 75-5-305(4), MCA, requires that the department use
the state Board of Environmental Review's variance criteria when reviewing local
variance decisions. ARM 17.36.924(9), which allows the department to apply local
variance criteria in variance appeals, is inconsistent with 75-5-305(4), MCA. The
proposed repeal of ARM 17.36.922(3) and 17.36.924(9) is necessary to conform the
board rules to these statutory requirements.

Local variance criteria typically require a variance applicant to make a
showing of hardship to justify a variance. Because the department may not use
local criteria when reviewing variances, the board is proposing to adopt hardship
criteria in the state rules. Based on recommendations from local health departments
and sanitarians, the board is proposing to adopt four additional variance criteria.

Proposed ARM 17.36.922(2)(b) requires a showing that compliance with the
requirement from which the variance is requested would result in undue hardship for
the applicant. This provision is necessary to limit variances to situations in which
compliance with a requirement creates a significantly greater burden for the
applicant than for others to whom the requirement applies.

Proposed ARM 17.36.922(2)(c) requires a showing that the variance is
necessary to address extraordinary conditions that the applicant could not
reasonably have prevented. This provision is necessary to limit variances to
situations that are not typical, and to require applicants to use reasonable care to
avoid placing themselves in those situations.

Proposed ARM 17.36.922(2)(d) requires a showing that there are no
reasonably feasible alternatives for complying with the requirement. This provision
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is necessary to limit variances to situations in which no reasonable alternative exists.

Finally, proposed ARM 17.36.922(2)(e) requires a showing that the variance
requested is not more than the minimum needed to address the extraordinary
conditions. This provision is necessary to limit the scope of a variance to what is
needed to alleviate the particular conditions that create undue hardship.

The proposed amendments also make several changes for clarification. The
reference to the 2004 edition of DEQ-4 in ARM 17.36.922(1) is proposed to be
deleted because the current edition of DEQ-4 is 2009, which is correctly referenced
in ARM 17.36.914(2). ARM 17.36.922(1) is amended to clarify that local boards
cannot grant variances from statutory requirements, such as the restrictions on gray
water irrigation set out in ARM 17.36.919(3)(c). Finally, a minor change is proposed
to ARM 17.36.922(2) to delete a requirement for compliance with other rule
conditions when granting a variance. This provision is inconsistent with the authority
of local boards to grant variances to any of the requirements in this subchapter and
DEQ-4, except those established by statute.

17.36.924 VARIANCE APPEALS TO THE DEPARTMENT (1) through (3)
remain the same.
(4) If the appeal fulfills the requirements of (2), the department shall conrdust

a-hearing-on-the-appeal proceed to review the local variance decision under the
contested case provisions of the Montana Administrative Procedure Act, Title 2,

chapter 4, part'6, MCA

(5) As provided in 2-4-612, MCA, the common law and statutory rules of
evidence apply in department proceedings to review local board variance decisions.
The parties may provide evidence and testimony to the department in addition to
that presented to the local board.

(6) In evaluating the local board variance decision, the department shall
apply the variance criteria in (2), and may not consider local variance criteria. The
department may substitute its judgment for that of the local board as to the
interpretation and application of the variance criteria in (2). However, the
department shall be bound by the local board's int